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CHAPTER 1 

INTRODUCTION 

1.1. Research problem and the sub-questions posed 

A life partnership is a relationship where two people can legally marry, but instead 

choose to live together in an intimate relationship without ever marrying in terms of 

South African marriage legislation,1 or registering their relationship as a civil 

partnership in terms of the Civil Union Act,2 or entering into a purely religious 

marriage.3 

In South African law, there is no legislation that specifically regulates life partnerships.4 

Since the advent of the South African democratic constitutional dispensation in 1994, 

our courts have nevertheless, on the basis of the fundamental rights contained in the 

Bill of Rights,5 extended certain spousal benefits to couples in life partnerships on an 

ad hoc basis.6 This has however resulted in an inconsistency, whereby same-sex life 

partners enjoy more legal protection than heterosexual life partners.7 An example of 

this is the right to inherit on intestacy in terms of the Intestate Succession Act8 

(hereafter “the Act”), which is a right that is currently enjoyed only by same-sex life 

partners.9 In this study, I will be using the case of Laubscher NO v Duplan10 (hereafter 

“Duplan”) as the background to analysing the constitutionality of the current legal 

differentiation between same-sex and heterosexual life partnerships regarding this 

right. This analysis will also take place in view of recent case law that has held that the 

current legal position is in fact unconstitutional, but which is yet to be confirmed by the 

 
1  Heterosexual couples can register their marriage in terms of the Marriage Act 25/1961, heterosexual  
 and same-sex couples can marry in terms of the Civil Union Act 17/2006 and persons, who in terms of 
 their tradition and custom can register their marriage in terms of the Recognition of Customary  
 Marriages Act 120/1998. 
2  Civil Union Act 17/2006. 
3  Smith in Heaton (ed) 2014:407. A purely religious marriage is one that has been solemnised in 

accordance with religious law, for example, in accordance with Hindu or Islamic law without being 
solemnised and registered in terms of existing South African marriage legislation. 

4  Smith 2016:287. 
5  Chapter 2 of the Constitution of the Republic of South Africa, 1996. 
6  Smith in Heaton (ed) 2014:395. 
7  Smith and Robinson 2010:39. 
8  Intestate Succession Act 81/1987. 
9  Smith in Heaton (ed) 2014:397. 
10  Laubscher NO v Duplan and Others 2017 (2) SA 264 (CC). 
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Constitutional Court.11 As judgment in this matter was still pending at the time of 

finalising this study, the legal position as it stands at 31 August 2021 is considered. 

The above research problem poses a number of sub-problems which will be 

considered in the coming chapters. The first sub-problem is to sketch the legal position 

in respect of spouses and life partners and their ability (or otherwise) to inherit on 

intestacy prior to the advent of constitutional democracy in 1994. The second sub-

problem will explain how (and why) the legal position in respect of life partners and 

their (in)ability to inherit on intestacy evolved after 1994, but prior to the Duplan case 

being decided approximately five years ago. The first and second sub-problems will 

be dealt with in chapter two. The third sub-problem considers the relevance of the 

Duplan case and what its implications are for the legal position of life partnerships in 

the intestate realm. This case will be analysed in chapter three. The final sub-problem 

is whether the legal differentiation between same-sex and heterosexual life 

partnerships in respect of intestate succession is constitutionally valid, and 

furthermore poses the question as to the way forward, given the September 2020 

judgment of Bwanya v Master of the High Court which, as mentioned earlier, is yet to 

be confirmed by the Constitutional Court.12 This will occur in chapter four. Chapter five 

will conclude with a summary of the findings and will answer the main research 

problem. 

 

1.2. The scope of study and research methodology 

Same-sex and heterosexual life partners are treated differently in our law, where the 

former group can inherit in terms of the Intestate Succession Act,13 while the latter 

group is not (yet) entitled to do so.14 This legal differentiation shows that heterosexual 

partners are in a vulnerable position, especially when one considers the effects of this 

exclusion on the surviving life partner, particularly where a woman is involved, when 

 
11  Bwanya v Master of the High Court, Cape Town and Others 2021 (1) SA 138 (WCC) is a recent case where 

the exclusion of heterosexual life partners from the application of the Intestate Succession Act 81/1987 
was found to be unconstitutional. On the 16th of February 2021, the Constitutional Court heard the 
matter in order to determine if section 1 (1) of the Intestate Succession Act 81/1987 is indeed 
unconstitutional as decided by the court a quo. We are still awaiting the decision. 

12  Bwanya v Master of the High Court, Cape town and Others 2021 (1) SA 138 (WCC). 
13  Intestate Succession Act 81/1987. 
14  Smith 2016:288. 
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a partner dies without a (valid) will. The fact that vulnerable members of society are 

adversely affected by the current legal position, is one of the major reasons for the 

undertaking of this study. As such, its core aim is, by way of case law and academic 

opinion, to provide an opinion as to the constitutionality or otherwise of the current 

exclusion of heterosexual life partners from the Act. And, if the position is found to be 

constitutionally wanting, the study will investigate potential solutions to remedy this. 

The method used to conduct the research is the desktop approach which entails 

consulting and analysing academic sources. Furthermore, the doctrinal approach is 

followed. This entails searching for sources related to the research problem such as 

case law, legislation, scholarly articles and textbooks which cover the topic. These 

sources are then used to respond to the research problem and to reach a conclusion. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



7 
 

CHAPTER 2 

THE LEGAL POSITION REGARDING INTESTATE SUCCESSION BEFORE THE 

JUDGMENT IN LAUBSCHER V DUPLAN 

In this chapter, the general legal position of spouses and life partners to inherit on 

intestacy prior to 1994, as well as the developments that occurred until the Duplan 

case was decided in 2016, will be analysed. To understand the current legal position 

of life partnerships, it is imperative to consider the legal position before the Duplan 

case in more detail. 

 

2.1. Married individuals 

Only heterosexual spouses were originally afforded the right to inherit in terms of 

intestate succession.15 When the Intestate Succession Act was promulgated in the 

late 1980s, it only catered for civil marriages, i.e. monogamous heterosexual 

marriages that were solemnised in terms of the common law and the Marriage Act 25 

of 1961.16 After 1994, this right was extended to surviving spouses of customary 

marriages by the case of Bhe v Magistrate, Khayelitsha.17 The Black Administration 

Act18 had previously provided exclusively for the estates of black people who died 

intestate,19 therefore the Intestate Succession Act did not find application.20 Sec. 23 

of the Black Administration Act21 and the customary law of succession’s basis of male 

primogeniture were successfully challenged on the basis of the violation of the 

constitutional rights to equality, dignity and the fundamental rights of the child,22 with 

the outcome that the Intestate Succession Act was held henceforth to be applicable to 

surviving spouses who were party to monogamous or polygynous customary 

marriages.23  

 
15  Gory v Kolver NO and Others (Starke and others intervening) 2007 (4) SA 97 (CC): para. 19. 
16  Smith in Heaton (ed) 2014:396. 
17  Bhe and Others v Magistrate, Khayelitsha and Others 2005 (1) SA 580 (CC). 
18  Black Administration Act 38/1927. 
19  Black Administration Act 38/1927: sec. 23. 
20  Bhe v Magistrate, Khayelitsha: para. 1. 
21  Black Administration Act 38/1927. 
22  Constitution of the Republic of South Africa, 1996: secs. 9, 10 and 28. 
23  Bhe v Magistrate, Khayelitsha: para. 136. 
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There have been a number of cases which have also extended the ability to inherit on 

intestacy to other types of marriages, such as those concluded solely in terms of 

religions such as Islam and Hinduism, without also being solemnised in terms of the 

Marriage Act 25 of 1961.24 Thus, in Daniels v Campbell and Others,25 the 

Constitutional Court decided that a surviving partner to a monogamous Muslim 

marriage was held to be capable of being regarded as a “spouse” in terms of the Act 

and therefore was entitled to be an intestate heir.26 In Govender v Ragavayah NO and 

Others,27 a surviving partner to a monogamous Hindu marriage was similarly regarded 

as “spouse” for the purposes of the Act,28 and in Hassam v Jacobs NO and Others,29 

all of the surviving spouses to a polygynous Muslim marriage were included in the 

ambit of the Act as a result of the words “or spouses” being read into the Act by the 

Constitutional Court. 

From the above, it can be seen that the Intestate Succession Act applies to most South 

African marriages or models of marriage.30 

 

2.2. Same-sex life partnerships 

There were a number of judicial developments for same-sex life partnerships, in terms 

of which, benefits previously enjoyed only by married couples were extended to such 

partners due to the fact that these couples could not legally marry at the time.31  

 
24  Smith and Robinson 2008:374.  
25  Daniels v Campbell and Others 2004 (5) SA 331 (CC). 
26  Daniels v Campbell and Others: para. 40. 
27  Govender v Ragavayah NO and Others 2009 (3) SA 178 (D). 
28  Govender v Ragavayah NO and Others: para. 44. 
29  Hassam v Jacobs NO and Others 2009 (5) SA 572 (CC). 
30  Smith and Robinson 2008:374. 
31  Smith and Robinson 2010:39. For example, in National Coalition for Gay and Lesbian Equality v Minister 

of Home Affairs, sec. 25(5) of the Aliens Control Act 96/1991 was found to be unconstitutional as it did 
not make provision for partners in a same-sex life partnership. Spouses of South African residents were 
assisted with immigration into South Africa, however, this was not the case for foreign same-sex life 
partners. In the case of Du Plessis v Road Accident Fund, the common law action to claim damages for 
loss of support was extended to the surviving same-sex life partner where a contractual reciprocal duty 
of support had been undertaken between the partners. For other examples, see Heaton and Kruger 
2015: 263 – 266. 
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In the case of Gory v Kolver,32 the applicant and the deceased had undertaken 

reciprocal duties of support during their permanent same-sex life partnership.33 The 

question the Constitutional Court had to decide was whether sec. 1(1) of the Act was 

constitutionally valid to the extent that it catered for surviving heterosexual spouses to 

inherit but did not permit surviving same-sex life partners to do the same.34 Relying on 

the earlier judicial developments referred to above,35 the court found that sec. 1(1) of 

the Act was unconstitutional. This was due to the fact that same-sex life partners did 

not have the choice to marry, and, where there was evidence of a contractual 

undertaking of a reciprocal duty of support while the partners were still alive, the 

exclusion of such partners from the Act was held to constitute a violation of their rights 

to dignity and equality in terms (respectively) of secs. 9 and 10 of the Constitution.36 

To cure this invalidity, the words “or partner in a permanent same-sex life partnership 

in which the parties have undertaken reciprocal duties of support” were read into the 

impugned section, which resulted in surviving same-sex life partners who complied 

with these criteria becoming entitled to the right to inherit in terms of the Act.37 

As the position of same-sex life partners strengthened in our law, there was no similar 

progress for heterosexual life partners with regards to the Act, or indeed, in other 

contexts too.38 Heterosexual life partners remained excluded from these extensions, 

which placed the legal position of same-sex and heterosexual life partnerships at an 

unequal standing as same-sex life partners enjoy greater legal protection.39  

 

2.3. Heterosexual life partnerships 

The case Volks v Robinson40 provides the reason for the stagnation of the 

development of the legal position of heterosexual life partners in general.41 The case 

 
32  Gory v Kolver NO and Others (Starke and others intervening) 2007 (4) SA 97 (CC). 
33  Gory v Kolver: para. 2.  
34  Gory v Kolver: para. 1. 
35  See also the sources mentioned in footnote 31. 
36  Gory v Kolver: para. 19. 
37  Gory v Kolver: para. 43. 
38  Smith 2016:292. See the discussion of Volks NO v Robinson and Others 2005 (5) BCLR 446 (CC) that 

follows. 
39  Smith and Robinson 2010:39. 
40  Volks NO v Robinson and Others 2005 (5) BCLR 446 (CC). 
41  Smith 2016:292. 
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does not deal with the Act, however, the (ostensible) ratio of the majority judgment has 

the possibility of excluding heterosexual life partners from inheriting on intestacy.42  

The respondent, who had been in a permanent life partnership with the deceased, 

argued that she should be entitled to claim maintenance from the deceased’s estate 

in terms of sec. 2(1) of the Maintenance of Surviving Spouses Act,43 just as a spouse 

is afforded this entitlement. Sec. 1 of the Act in question therefore needed to be 

declared invalid, as only a surviving spouse was entitled to claim.44 The Constitutional 

Court decided that the section was indeed constitutionally valid. Therefore, a “survivor” 

in terms of the Maintenance of Surviving Spouses Act45 remained confined to a 

surviving spouse.46  

The reason this judgment had the possibility of excluding heterosexual life partners 

from inheriting on intestacy was because this entitlement is an invariable consequence 

of marriage that – as in the case of the reciprocal duty of spousal support necessary 

to found a claim in terms of the Maintenance of Surviving Spouses Act – arises by 

operation of the law. As Skweyiya J stated in his majority judgment:47  

The distinction between married and unmarried people cannot be said to be unfair when 

considered in the larger context of the rights and obligations uniquely attached to marriage.  

Whilst there is a reciprocal duty of support between married persons, no duty of support arises 

by operation of law in the case of unmarried cohabitants. The maintenance benefit in section 

2(1) of the Act falls within the scope of the maintenance support obligation attached to marriage.  

The Act applies to persons in respect of whom the deceased person (spouse) would have 

remained legally liable for maintenance, by operation of law, had he or she not died. 

Furthermore, according to Justice Skweyiya, the partners had the option to marry, but 

chose not to do so. As such, the court held, they should accept the consequences of 

this choice.48 This argument has been described in academic literature as the “choice 

argument”.49 The result – ostensibly –  was that if a surviving partner in a heterosexual 

life partnership contended that the Intestate Succession Act unfairly discriminated 

 
42  Smith 2016:141. 
43  Maintenance of Surviving Spouses Act 27/1990. 
44  Volks NO v Robinson and Others: para. 1. 
45  Maintenance of Surviving Spouses Act 27/1990: sec. 1. 
46  Volks NO v Robinson and Others: para. 70. 
47  Volks NO v Robinson and Others: para. 56 (emphasis added). 
48  Smith 2016:141. 
49  Smith 2010:257. 
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against them, the ratio of the Volks case would also prevent them from benefiting in 

terms of the Act.50 This is why authors such as Heaton and Kruger also contend that 

the Volks judgment entails that courts are unwilling to extend specific consequences 

of marriage to heterosexual life partners.51 

However, authors such as Smith contend that heterosexual life partners, especially 

women, do not really have the choice to marry given the gendered power roles that 

often prevail in such relationships.52 The reason for extending the Act to same-sex life 

partners was because these couples did not have the choice to marry and are a 

vulnerable group, particularly due to homophobia.53 However, it has been argued that 

excluding heterosexual life partners while only catering for same-sex life partners 

amounts to unfair discrimination on the ground of their sexual orientation as, they are 

also a vulnerable group.54 There are women in heterosexual life partnerships who do 

not necessarily have the choice to marry; these women are generally powerless as 

the male partner does not want to get married, and in the end, the woman is not 

compensated for her contribution to the relationship.55 From this, it is ascertained that 

the notion that heterosexual life partners necessarily have a choice to marry is an 

illusion.56 The majority judgment in Volks underlines the fact that legislation that 

regulates domestic partnerships is necessary as this route will accommodate many 

partners in cohabitation relationships whose choice to marry exists in theory but not in 

reality in our society.57 As such, the reality is that both same-sex and heterosexual life 

partners face the illusionary choice to marry, even though this plays out in different 

circumstances.58 

In concluding chapter two, the legal position of married spouses and life partners has 

been sketched. It was shown that, initially, only monogamous heterosexual marriages 

solemnised in terms of common law and the Marriage Act 25/1961 were entitled to 

inherit in terms of the Act. This benefit was then extended to surviving spouses of 

 
50  Smith 2018:152. 
51  Heaton and Kruger 2015:262. 
52  Smith 2016:143. 
53  Wood-Bodley 2008:55. 
54  Smith 2016:143. 
55  Volks NO v Robinson and Others: para. 64. 
56  Smith 2010:245. 
57  Smith 2010:246. 
58  Smith 2010:264. 
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customary marriages, and marriages concluded solely in terms of religions such as 

Islam and Hinduism, without also being solemnised in terms of the Marriage Act 

25/1961. Then, because of the judgment in Gory v Kolver,59 same-sex life partners 

also became entitled to inherit in terms of the Act, while heterosexual life partners were 

not shown the same empathy.60  

Leading into chapter three, it may be stated that authors such as Smith were of the 

opinion that (at least what they believed to be) the ratio in Volks (i.e. “the choice 

argument”) would prevent a lower court from extending any spousal benefits that arose 

ex lege (such as the right to inherit on intestacy) to heterosexual life partners.61 

However, as will be seen in chapter three, the Duplan case has since cast doubt on 

this belief.62 Chapter three will set out the current legal position of same-sex and 

heterosexual life partnerships in respect of intestate succession, as influenced and 

determined by Laubscher NO v Duplan.63  

 

 

 

 

 

 

 

 

 

 
59  Gory v Kolver NO and Others (Starke and others intervening) 2007 (4) SA 97 (CC). 
60  Smith in Heaton (ed) 2014:397. 
61  Smith and Heaton 2012:478. Relying on the majority decision in Volks NO v Robinson and Others, people 

who could legally marry but choose to not do so, opt out of the rights and duties that result ex lege 
from marriage. As a result, extinguishing between a surviving heterosexual life partner and a surviving 
spouse is not a violation of their rights to equality and dignity. 

62  Smith 2018:152. 
63  Laubscher NO v Duplan and Others 2017 (2) SA 264 (CC). 
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CHAPTER 3 

THE DUPLAN CASE AND ITS IMPLICATION FOR THE LEGAL POSITION OF LIFE 

PARTNERSHIPS IN THE INTESTATE REALM 

In this chapter, the case of Laubscher NO v Duplan will be critically analysed. Three 

major issues considered by the Constitutional Court will assist in order to ascertain the 

impact of this judgment on the current legal position.  

The applicant, the brother of the deceased, brought an application to appeal directly 

to the Constitutional Court following a High Court judgment that was not decided in his 

favour. The main issue to be determined was whether he or the deceased’s permanent 

same-sex life partner was entitled to inherit in terms of the Act.64 This matter dealt with 

the intestate succession rights of same-sex life partners in a permanent life 

partnership, wherein the partners had undertaken a reciprocal duty of support. 

Furthermore, it dealt with the application of the Gory decision after the enactment of 

the Civil Union Act 17 of 2006, which permitted same-sex couples to marry and which 

was enacted merely a week after the latter judgment was handed down.65  

The applicant contended that due to the enactment of the Civil Union Act, only persons 

who solemnised or registered their partnership (as a marriage or civil partnership) 

should be entitled to inherit on intestacy and, as such, that the ratio of the majority in 

Volks should be equally applicable to the factual scenario matter before the Duplan 

court.66 The respondent contended that despite not registering the partnership in terms 

of the Civil Union Act, he could still inherit on the basis of the Gory judgment and that 

the Civil Union Act did not repeal or alter the finding in Gory.67  

The three major issues before the Duplan court were as follows: 

 

 

 
64  Laubscher NO v Duplan: para. 1. 
65  Laubscher NO v Duplan: para. 2. 
66  Laubscher NO v Duplan: para. 6. 
67  Laubscher NO v Duplan: para. 7. 
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3.1. The timing of the Gory decision 

Same-sex couples were permitted to marry by virtue of the enactment of the Civil 

Union Act 17 of 2006, which was enacted on the 30th of November 2006.68 This 

enactment was due to sec. 30 (1) of the Marriage Act 25 of 1961 as well as the 

common law definition of marriage being declared unconstitutional in Minister of Home 

Affairs v Fourie.69 In that case, the Constitutional Court had given Parliament one year 

to enact legislation that would legalise same-sex marriage and had ordered that, if 

Parliament failed to do so, the Marriage Act would henceforth be interpreted to include 

same-sex marriage.70 Parliament enacted the Civil Union Act, in terms of which 

partners were given the option to either marry or formalise their relationship by way of 

a civil partnership (both of which have identical legal consequences as those of a civil 

marriage).71 The Gory judgment was intriguing because the deadline to legalise same-

sex marriage in Fourie was set to expire one week after the judgment in Gory.72 This 

would mean that the Constitutional Court was cognisant of the fact that same-sex 

marriage would become a reality soon after its judgment was delivered in November 

2006, but nevertheless granted the reading-in order.73 This, according to Mbha AJ in 

Duplan, confirmed that the Gory court’s intention was that its decision should stand 

until the legislature intervened by amending the Act.74 This had however never 

occurred. 

 

3.2. The Civil Union Act did not amend the Intestate Succession Act 

The aforementioned findings raised the second issue, namely that the Duplan court 

held that the Civil Union Act – which was enacted to permit same-sex couples to marry 

and was promulgated merely a week after the Gory court had delivered its judgment 

– did not occasion any amendment of the Act.75 As such, the court stated that only the 

 
68  Mochela and Smith 2020:485. 
69  Minister of Home Affairs and Another v Fourie and Another 2006 (1) SA 524 (CC). 
70  Mochela and Smith 2020:485. 
71  Mochela and Smith 2020:485. See sec. 13 of the Civil Union Act 17 of 2006. 
72  Mochela and Smith 2020:487. 
73  Smith 2018:153. 
74  Laubscher NO v Duplan: paras. 24 and 25. 
75  Laubscher NO v Duplan: para. 23. 
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legislature could amend the Gory decision, and that this had not been done.76 The 

reading-in order affected by the Gory court was of an indefinite period subject to a 

repeal or amendment by Parliament.77 Since Parliament has not amended the 

Intestate Succession Act in over ten years, the nature of the order found in Gory was 

still not affected.78 Thus, the combination of the first and second issues mentioned 

resulted in the Duplan court’s judgment having the effect that unmarried same-sex life 

partners could still inherit in terms of the Gory reading-in order even if they chose to 

not formalise their relationship in terms of the Civil Union Act,79 provided that they 

complied with the criteria of permanence and the existence of a contractually created 

reciprocal duty of support as prescribed in Gory.80  

 

3.3. The Duplan court’s interpretation of the Volks ratio 

The final important issue canvassed in Duplan was whether the ratio of the majority of 

the court in Volks v Robinson (described above as the “choice argument”) could, given 

the fact that the Civil Union Act had been enacted after the judgment in Gory had been 

delivered, also now be applied to preclude same-sex life partners from inheriting on 

intestacy where they had elected not to formalise their relationships in terms of that 

Act.  

The majority of the Duplan court held that the matter of Volks could not be compared 

to the issues before it, for the following reasons:81  

• First, the Volks case was different from Duplan because different legislation 

was at issue: the Volks case dealt with Maintenance of Surviving Spouses Act 

27 of 1990 while the Duplan court had to grapple with the Intestate Succession 

Act.82  

 
76  Smith 2016:146. 
77  Laubscher NO v Duplan: para. 24. 
78  Laubscher NO v Duplan: para. 24. 
79  Smith 2016:288. 
80  Smith 2016:143. 
81  Laubscher NO v Duplan: para. 46. 
82  Laubscher NO v Duplan: para. 46. 
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• Furthermore, Volks was an equality challenge, while Duplan dealt with the 

interpretation of the Gory case after the enactment of the Civil Union Act.83  

• In addition, the claim in Volks arose while a valid will existed, while in Duplan, 

intestate succession was dealt with which by necessary implication entailed that 

there was no (valid) will.84  

The court further stated that the argument that upholding the Gory decision would 

result in unfairness towards heterosexual life partners was irrelevant, as a specific 

challenge to the status quo by such a life partner would be necessary before that issue 

could be dealt with by a court of law.85  

In light hereof, the crucial outcome of Duplan was that, due to the majority’s 

interpretation of the Volks case, the “choice argument” that had held sway in the latter 

case was removed as an impediment to heterosexual life partners challenging their 

exclusion from inheriting on intestacy.86 Furthermore, it is important to note that the 

majority in Duplan had also intimated that although it could not decide this issue for 

the reasons mentioned above, the Gory judgment had in fact created “an inequality” 

between same-sex and heterosexual life partners in terms of accessing this right.87 

In conclusion, according to the Duplan case, same-sex life partners can still inherit on 

intestacy on the basis of the Gory decision. It is evident that same-sex couples can 

therefore inherit in two ways (i.e. in terms of Gory if they are unmarried, and in terms 

of the Civil Union Act if their relationship has been formalised in terms of this Act) as 

opposed to heterosexual couples who must marry in order to enjoy this right. However, 

the Duplan court has provided a crucial argument that may be utilised by aggrieved 

surviving heterosexual life partners in potential litigation, in that the “choice argument” 

that prevailed in Volks has been removed and they can therefore challenge the 

constitutionality of the Act without having to overcome this obstacle. In chapter four, 

the Bwanya case, in which such a challenge was indeed brought, will be considered, 

 
83  Laubscher NO v Duplan: para. 47. 
84  Mochela and Smith 2020:489. 
85  Mochela and Smith 2020:489. 
86  Mochela and Smith 2020:490. 
87  Laubscher NO v Duplan: para. 31. 



17 
 

and the validity of this legal differentiation will be analysed in view of the fact that it still 

persists pending the Constitutional Court’s confirmation judgment.  
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CHAPTER 4 

THE VALIDITY OF THE LEGAL DIFFERENTIATION BETWEEN SAME-SEX AND 

HETEROSEXUAL LIFE PARTNERSHIPS 

In this chapter, the validity of the legal differentiation between same-sex and 

heterosexual life partners will be analysed. It was established in chapter 3 that the 

Duplan court has provided a gap to circumvent the majority decision in Volks, because 

Volks can now be differentiated from a claim arising in terms of the Intestate 

Succession Act. In this chapter, the “choice argument” will be analysed in detail to 

ascertain how it has applied unfavourably to heterosexual life partnerships as opposed 

to other relationships. In addition to that, it will be investigated whether the legal 

differentiation is constitutionally valid while also analysing the Bwanya case. The 

chapter will conclude by suggesting the steps that are necessary to level the playing 

field in this regard. 

 

4.1. The application of the “choice argument” 

In order to highlight the unfavourable treatment that heterosexual couples experience, 

the application of the “choice argument” will be analysed. This is to better understand 

the differential treatment experienced by such couples.  

It was established that the “choice argument” (or what Schäfer describes as “the 

objective model of choice”) entails that where people who can legally marry, choose 

to not marry, they should therefore not complain for not receiving the same rights and 

duties that ex lege extend from marriage.88 This model simply assesses whether there 

is a legal impediment to marry, thereby impacting the couple’s choice with regards to 

marriage.89  

So far, the courts’ approach has not only been marriage-centric but it has also 

privileged unions solemnised in accordance with religious law. However, other 

informal partnerships such as heterosexual life partnerships do not enjoy such 

 
88  Schäfer 2006:627. 
89  Schäfer 2006:640. 
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privilege.90 The courts have focused on legislative discrimination where individuals 

would like to marry but cannot do so due to unfair legal impediments, as well as 

religious marriages unrecognised by the law.91 In their treatment of heterosexual 

couples, the courts have not appreciated the unfair discrimination against couples who 

do not wish to marry, as the courts have not insisted on protecting relationships 

comparable to marriage, except where the individuals themselves married according 

to religious law.92 In such cases, the courts ignore the fact that these parties do not 

have a legal impediment to formalise their marriage.93 The implication is that if the 

reasons for not marrying are religious, then those whose reasons are not religiously 

centred are less worthy of respect.94 

The context in which choice is exercised is of critical importance. It is not enough to 

determine that there was a choice to marry due to the mere absence of a legal 

impediment; one should go further and consider the context in which this choice was 

made.95 Courts have recognised the social contexts of same-sex life partners and 

Muslim couples, however, courts fail to recognise the social and economic contexts 

that affect heterosexual couples.96 This inconsistency is clear from the fact that same-

sex life partners have retained their right to inherit on intestacy because of the Gory 

decision, despite the enactment of the Civil Union Act.97 The implication of the Gory 

decision is that the social impediments that prevent same-sex marriage preclude the 

“choice argument” from applying to same-sex couples, however, the social 

impediments that prevent women from marrying (such as the power roles in the 

relationship)98 are regarded as either not serious enough (or non-existent) so as to 

refute the choice argument.99 This is a hierarchy of oppression, and it has no logical 

basis.100 The “choice argument” that was adopted in Volks is inadequate in capturing 

the reality of heterosexual life partners with regards to the existing social 

 
90  Meyerson 2010:298. 
91  Meyerson 2010:298. 
92  Meyerson 2010:298. 
93  Meyerson 2010:298. 
94  Meyerson 2010:310. 
95  Schäfer 2006:641. 
96  Bonthuys 2018:22. 
97  Bonthuys 2018:22. 
98  Smith 2016:143. 
99  Bonthuys 2018:22. 
100  Bonthuys 2018:22. 
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complexities.101 The choice argument is furthermore only applied strictly to 

heterosexual life partnerships but not to same-sex life partnerships, and this infringes 

on heterosexual couples’ right to equality.102 

 

4.2. The constitutionality of the legal differentiation 

It is arguable that the judgment in Gory and the legislature’s lack of action after this 

decision has resulted in a right that has now been created in our law that is no longer 

confined to marriage.103 Therefore, a court that would adjudicate the Intestate 

Succession Act’s discrimination regarding heterosexual life partners would not be 

bound by the Volks ratio, as was in fact done in Paixão v Road Accident Fund104 with 

regards to the dependant’s action.105  Smith argues that withholding the right to inherit 

on intestacy from heterosexual life partners who comply with the conditions set in Gory 

constitutes unfair discrimination on the grounds of sexual orientation and marital 

status, and also violates their constitutional right to dignity.106 

Despite this being the case, the implication of Duplan in terms of intestate succession 

is that a barrier has now been removed and a heterosexual life partner can institute a 

claim to inherit on intestacy because, according to that judgment, Volks finds limited 

application.107 Therefore, invariable consequences of marriage other than the right to 

claim in terms of the Maintenance of Surviving Spouses Act can in fact be extended 

to life partners (such as the right to inherit on intestacy).108  

In terms of the right to inherit on intestacy for heterosexual life partnerships, it is 

contended that the focus should not be on whether the partners had a choice in 

marrying but rather whether there was the reciprocal duty of support between the 

 
101  Bonthuys 2018:27. 
102  Bester and Louw 2015:2956. 
103  Smith 2016:142. 
104  Paixão v Road Accident Fund 2012 (6) SA 377 (SCA). The common-law dependant’s action was extended 

to heterosexual life partners because the development of this action had already left the realm of 
exclusivity of legally valid marriages when earlier case law had held that Muslim marriages, as well as 
same-sex life partners in which the parties had undertaken reciprocal duties of support, were entitled 
to institute this action. 

105  Smith 2016:142. 
106  Smith 2018:160. 
107  Smith 2018:160. 
108  Smith 2018:160. 
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parties while they were both still alive.109 Heterosexual life partners who comply with 

the criteria in the Gory case, namely permanence and the reciprocal duty of support 

whether created tacitly or expressly, but are not given the right to qualify as an intestate 

heir are unfairly discriminated against.110 In marriage, the contractual duty of support 

originates ex lege and in life partnerships, the reciprocal duty of support originates 

contractually; irrespective of how these duties originate, both deserve protection.111 (It 

should be noted that this argument was endorsed by Froneman J in his minority 

judgment in Duplan).112 There should be an objective approach taken regarding the 

differentiation between same-sex and heterosexual life partnerships, the surviving 

partner would simply need to prove the existence of the reciprocal duties of support 

between that partner and the deceased. In this way, differentiating between the two 

groups in the civil union era would be unnecessary.113  

The question that remains is whether the differentiation is justifiable in terms of the 

Constitution’s “limitation clause” (sec. 36). Since the Civil Union Act is in force, same-

sex partners can marry. Therefore, the justification that the Constitutional Court used 

to exclude spousal benefits from heterosexual life partners because they can marry, 

while extending these benefits to same-sex partners who could not marry at the time, 

has become superfluous.114 Life partners who have chosen not to marry, whether they 

are same-sex or heterosexual, should be treated in the same way, this speaks to the 

right to equal protection and benefit of the law115 and the right not to be unfairly 

discriminated against.116 The current legal position whereby same-sex life partners 

can inherit while heterosexual life partners cannot is therefore unjustifiable and 

unconstitutional.117  

 

 
109  Smith 2016:143. 
110  Smith 2016:143.  
111  Smith 2010:252. 
112  Laubscher NO v Duplan: para. 77. 
113  Smith 2010:273. 
114  Heaton and Kruger 2015:267. 
115  Constitution: sec. 9(1). 
116  Heaton and Kruger 2015:267. 
117  Heaton and Kruger 2015:267, 268. 



22 
 

4.3. The argument against extending the right to inherit on intestacy to 

heterosexual couples 

Wood-Bodley is of the view that there is no irregularity in the current legal position that 

privileges same-sex couples.118 When the right is analysed in light of the substantive 

approach to equality, he argues that it becomes clear that even though same-sex 

couples can marry, actually exercising the choice to marry would be difficult due to 

homophobia that unfortunately still prevails in our society.119 As such, they are 

dissuaded from marrying.120 With regards to the “choice argument” and the Volks 

case, Wood-Bodley argues that heterosexual life partners often do not marry because 

one partner refuses, whereas for same-sex partners, it is due to homophobia and this 

places them in a more difficult position.121 Another argument that has been raised is 

that affirmative action is a justification for the legal differentiation. This is because 

same-sex persons are a vulnerable group in society who have experienced 

marginalisation, persecution and unfair discrimination in the past.122 As a result, same-

sex partners enjoying and retaining spousal benefits qualifies as an affirmative action 

measure.123 

There are authors who disagree with the views expressed by Wood-Bodley. For 

example, Smith contends that homophobia and affirmative action cannot justify the 

differentiation.124 While, same-sex life partners should still retain their legal position, 

spousal benefits should be extended to heterosexual life partners so that they may 

also receive the same protection.125  

Kruuse argues that everyone has the right to equal protection and benefit of the law, 

and that the differential treatment between same-sex and heterosexual life 

partnerships undermines this.126 Furthermore, Wood-Bodley’s homophobia argument 

requires forming a hierarchy where one positions listed and unlisted grounds in the 

 
118  Wood-Bodley 2008:54. 
119  Wood-Bodley 2008:54. 
120  Wood-Bodley 2008:55. 
121  Wood-Bodley 2008:59. 
122  Smith in Heaton (ed) 2014:403. 
123  Smith in Heaton (ed) 2014:403. 
124  Smith in Heaton (ed) 2014:405. 
125  Smith in Heaton (ed) 2014:405.  
126  Kruuse 2009:385. 
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equality provision according to a sliding scale of obstacles.127 Due to homophobia, 

sexual orientation is top of the hierarchy, however, obstacles faced by heterosexual 

couples are neglected; especially when it is taken into consideration that cohabiting 

partners are in a vulnerable position, especially women.128 For same-sex partners, 

Wood-Bodley goes beyond the “objective model of choice” but fails to do the same 

with heterosexual life partners, especially disadvantaged women.129 Wood-Bodley 

argues that homophobia must be taken into consideration by the courts, but this 

ignores the lived reality of the inequality experienced by heterosexual couples.130 

 

4.4. Bwanya v The Master of the High Court 

The High Court judgment in this matter will now be analysed as the Constitutional 

Court’s decision is still pending. Ms Bwanya (the applicant), was in a permanent life 

partnership with the deceased. They lived together – albeit for a brief period of time – 

and the deceased made most of the financial contributions to the relationship as he 

was able to do so, while the applicant contributed love, support and companionship. 

The parties relied on one another during the relationship and were in the process of 

planning to get married before the deceased unexpectedly died.131  

The applicant contended that the Intestate Succession Act was unconstitutional in that 

– as seen above – it did not (and still does not) provide for heterosexual life 

partnerships where there were reciprocal duties of support undertaken, and where the 

parties were committed to marrying.132 She further argued that the Act violated her 

rights to equality and dignity,133 and furthermore infringed sec. 9(3) of the Constitution 

on the grounds of sex, gender, marital status and sexual orientation.134 The Women’s 

Legal Centre Trust, as Amici Curiae, requested that the intention to marry not be 

regarded as being a requirement for extending the Act to the applicant and others in 

 
127  Kruuse 2009:385. 
128  Kruuse 2009:386. 
129  Kruuse 2009:386. 
130  Kruuse 2009:386. 
131  Bwanya v Master of the High Court: paras. 5-24. 
132  Bwanya v Master of the High Court: para. 2. 
133  Bwanya v Master of the High Court: para. 50. 
134  Bwanya v Master of the High Court: para. 51. 
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her position, as this would limit the scope of the Act and would not be just and equitable 

to partners who did not have the intention to marry.135 

The court (per Magona AJ) found that reciprocal duties of support had indeed been 

undertaken between the applicant and the deceased.136 The court made reference to 

Gory where the unconstitutionality of the Intestate Succession Act was remedied by a 

reading-in order.137 Further, the court noted that even though the Civil Union Act was 

later enacted so that same-sex partners could now marry, the legislature did not 

recognise heterosexual life partners. The Intestate Succession Act had not been 

amended so that the Gory decision could be undone. Thus, “once more the 

heterosexual life partners were left out”. With the enactment of the Civil Union Act, 

there was an injustice, and even though it was unintended, it was there nonetheless.138 

The court held that there had not been a reason for the different treatment of same-

sex and heterosexual life partnerships; same-sex partners could inherit whether they 

are married or unmarried and there was no justifiable purpose for this differentiation.139 

The court further elaborated on the grounds that heterosexual life partners are 

discriminated against:140  

• With regards to marital status, couples were treated differently depending on 

whether they are married or unmarried;  

• On the ground of sexual orientation, same-sex life partners enjoyed greater 

legal protection in terms of rights and benefits than heterosexual life partners, 

and were entitled to inherit on intestacy whether they are married or unmarried, 

but heterosexual life partners who were unmarried could not do the same; 

• On the ground of sex and gender, it was mostly women who were impacted 

negatively by the exclusion and this indirectly discriminated against them as a 

group.  

 
135  Bwanya v Master of the High Court: para. 62. 
136  Bwanya v Master of the High Court: para. 142. 
137  Bwanya v Master of the High Court: para. 151. 
138  Bwanya v Master of the High Court: para. 153. 
139  Bwanya v Master of the High Court: para. 168. 
140  Bwanya v Master of the High Court: paras. 168 and 169. See also sec. 9(3) of the Constitution. 
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The court found that there was therefore unfair discrimination and a violation of the 

right to dignity, as there was a breach of secs. 9 and 10 of the Constitution and,141 

furthermore, there was no justification for this unfair discrimination.142 

The court decided that since sec. 1(1) of the Intestate Succession Act excluded 

heterosexual life partners who have undertaken reciprocal duties of support, it should 

be declared unconstitutional.143 Also, heterosexual partners need not have had the 

intention to marry for the Act to apply to them.144 The court referred to Smith who 

opined that the best option to cure the unconstitutionality would be the remedy of 

reading-in, as this remedy is aligned with stare decisis (because the Bwanya court 

needed to amend an existing reading-in order granted by the apex court in Gory) while 

simultaneously extending the scope of the Act.145 The court thus used the remedy of 

reading-in to cure the unconstitutionality by inserting the words “or partner in a 

permanent opposite-sex life partnership in which the parties had undertaken reciprocal 

duties of support” whenever “spouse” was referred to in the Act.146  

Writing before the Bwanya judgment, Smith argues that due to the complex 

interpretation of the Intestate Succession Act occasioned by all of the ad hoc 

developments since 1994, a court should insist on the intervention of legislature so 

that the Act can be amended comprehensively and decisively.147 He further suggests 

that an order (such as the one subsequently granted in Bwanya) be made to operate 

as an interim measure until an enactment of the necessary legislation regulating 

domestic relationships.148 Thus, when the Constitutional Court confirms the order 

granted by a High Court (such as Bwanya), a time frame must be imposed so that 

legislature is obliged to act. If the legislature refuses, further legal recourse can be 

taken by applying for direct access so that the Constitutional Court can consider the 

 
141  Bwanya v Master of the High Court: para. 179. Sec. 9 is the equality provision and sec. 10 is the dignity 

provision of the Constitution. 
142  Bwanya v Master of the High Court: para. 186. 
143  Bwanya v Master of the High Court: para. 215. 
144  Bwanya v Master of the High Court: para. 221. 
145  Smith 2016:149-150. 
146  Bwanya v Master of the High Court: para. 225. 
147  Smith 2016:153. 
148  Smith 2016:153. 
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legislature’s refusal and, if the reasons are inadequate, the court can grant an order 

that compels Parliament to enact legislation.149 

 

4.5. The solution 

Various authors agree that specific legislation that regulates life partnerships is 

necessary in South Africa. Smith contends that intervention by the legislature is 

important as the piecemeal process of applying constitutional remedies to provide for 

the scope of the Intestate Succession Act is complicated, and that the reading-in 

orders made by the courts do not exactly reflect in the legislation, which creates 

unacceptable legal uncertainty.150 

The South African Law Reform Commission (SALRC) conducted an investigation into 

the regulation of domestic partnerships in South Africa and this resulted in the Draft 

Domestic Partnership Bill.151 The Bill makes provision for two types of domestic 

partnerships, namely a registered domestic partnership and one that is 

unregistered.152 Chapter 3 of the Bill regulates a registered domestic partnership.153 

This partnership must be monogamous and cannot be entered into by a person who 

is married in terms of existing marriage legislation.154 The Bill requires that there be a 

formal registration of the partnership in accordance with the prescribed procedure, 

thereafter, the parties will have a range of rights and duties afforded to them, one being 

qualifying as an intestate heir.155  

Chapter 4 provides for the unregistered domestic partnership.156 Where a domestic 

partnership that was not registered in terms of chapter 3 is terminated through 

separation or death, one or both parties may approach a court with regards to 

maintenance, intestate succession or a division of property.157 The court uses its 

 
149  Smith 2016:153. 
150  Smith 2016:153. 
151  Draft Domestic Partnership Bill of 2008 (GN 36 in GG 30663 of 14 January 2008). 
152  Smith 2011:563. 
153  Smith 2011:564. 
154  Smith 2011:564. 
155  Smith 2011:564-565. 
156  Smith 2011:566. 
157  Smith 2011:566. 
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discretion to determine if the relationship qualifies as an unregistered domestic 

relationship and, if so, the court adjudicates the merits and amount of the claim.158 

Since 2008, there has been no progress with regards to the promulgation of the Bill 

and it is unknown when (or if) this will happen.159 Hence it is necessary that pressure 

be put on the legislature to promulgate legislation that will regulate domestic 

partnerships. This will be all the more so if the Constitutional Court fails to uphold the 

High Court’s decision in the Bwanya matter. 

In conclusion, this chapter has shown that there is legal differentiation between same-

sex and heterosexual life partnerships with regards to the Intestate Succession Act. It 

was established that “the choice argument” is only strictly applied to heterosexual 

couples, as opposed to same-sex couples who, as per the Gory decision, still qualify 

as intestate heirs even if they choose to not marry. It was argued that the right to inherit 

on intestacy is no longer a right exclusive to marriage, because it entered the life 

partnership realm when it was extended to same-sex life partners in Gory. Therefore, 

withholding this right from heterosexual life partners constitutes unfair discrimination 

on the grounds of sexual orientation and marital status. 

A heterosexual life partner successfully challenged the constitutionality of sec. 1(1) of 

the Intestate Succession Act insofar as it excludes such life partners from inheriting; 

this was indeed what occurred in the case of Bwanya v Master of the High Court. The 

court held that, heterosexual life partners indeed faced unfavourable treatment and 

that this differentiation was unconstitutional and invalid. This decision however still 

needs to be confirmed by the Constitutional Court. Lastly, it was shown that numerous 

academic authors are of the opinion that legislation that would regulate domestic 

relationships is a solution, however, there has not yet been any progress with regards 

to the promulgation of such legislation.  

In conclusion, it must be mentioned that the SALRC is currently conducting an 

investigation into the possibility of a single marriage statute that is also intended to 

regulate life partnerships.160 It is hoped that, as opposed to the Domestic Partnership 

 
158  Smith 2011:566. 
159  Smith 2011:563. 
160  SALRC. https://www.justice.gov.za/salrc/dpapers/dp152-prj144-SingleMarriageStatute-May2021.pdf 

(accessed on 23 November 2021). 

https://www.justice.gov.za/salrc/dpapers/dp152-prj144-SingleMarriageStatute-May2021.pdf
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Bill’s lack of progress, that this investigation will lead to the actual promulgation of 

legislation. It is important that courts provide the necessary impetus for such proposed 

legislation to be enacted in future, and I would argue that the recent Bwanya case is 

the ideal platform for the Constitutional Court to do so. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



29 
 

CHAPTER 5 

CONCLUSION 

This chapter contains a summary of the findings and an answer to the research 

problem posed in chapter 1.  

In chapter 2, the legal position regarding intestate succession before Laubscher NO v 

Duplan161 was analysed. It was found that initially, the Intestate Succession Act162 only 

applied to heterosexual spouses in civil marriages. The right to inherit on intestacy 

was later extended to customary and Muslim and Hindu religious marriages. With 

regards to life partnerships, because of the Gory v Kolver163 decision, same-sex life 

partners had the right to inherit on intestacy extended to them due to the fact they 

could not legally marry. However, due to the majority judgment in Volks v Robinson 

and Others164 and the “choice argument” employed therein, it was believed that 

heterosexual life partners could not litigate in order to obtain the right to inherit in terms 

of the Intestate Succession Act. 

In chapter 3, the Duplan case and its impact on the legal position was analysed. It was 

shown that the enactment of the Civil Union Act165 did not amend the Gory decision. 

Therefore, as the law stands, same-sex life partners can inherit in terms of the Gory 

decision (if they are unmarried) or in terms of the Civil Union Act if they have formalised 

their relationship. On the other hand, heterosexual couples can still not inherit on 

intestacy unless they marry. However, the implication of Duplan was that the Volks 

court’s “choice argument” was removed as a barrier that prevented heterosexual 

couples from approaching the courts in order to obtain this right. It is noteworthy that 

the Duplan court also specifically acknowledged that the Gory decision created “an 

inequality” between heterosexual and same-sex life partners. 

In chapter 4, the validity of this legal differentiation was questioned. It was established 

that the “choice argument” has only been applied strictly to heterosexual life partners 

but not to other relationships, as same-sex life partners can still inherit intestate without 

 
161  Laubscher NO v Duplan and Others 2017 (2) SA 264 (CC). 
162   Intestate Succession Act 81/1987. 
163  Gory v Kolver NO and Others (Starke and Others Intervening) 2007 (4) SA 97 (CC). 
164  Volks NO v Robinson and Others 2005 (5) BCLR 446 (CC). 
165  Civil Union Act 17/2006. 
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marrying. It was determined that this is an infringement of heterosexual life partners’ 

rights to equality (because it unfairly discriminates against them on the grounds of 

sexual orientation and marital status) and dignity. Furthermore, the Gory and Duplan 

cases provided a gap in that since the right to inherit on intestacy has been extended 

to same-sex life partnerships, it is no longer exclusive to marriage, therefore, there is 

no justification for withholding this right from heterosexual life partners.  

The Bwanya v Master of the High Court166 case, coupled with the above findings, has 

led to an answer to the research problem. It established that there is indeed legal 

differentiation between same-sex and heterosexual life partnerships, with 

heterosexual life partnerships being treated less favourably. This is because same-

sex life partners can inherit in terms of the Intestate Succession Act whether married 

or unmarried, however, it is a requirement for heterosexual life partners to marry to be 

entitled to this right. According to the court, this legal differentiation is a violation of 

secs. 9 and 10 of the Constitution, which makes it unconstitutional and invalid.  

Since the Constitutional Court still needs to confirm the decision in Bwanya, it is hoped 

that the court confirms the High Court’s decision and in doing so delivers a judgment 

that will ensure equality and dignity between same-sex and heterosexual life 

partnerships, at least in the intestate succession realm. Furthermore, especially if the 

High Court disagrees with the decision in Bwanya, it is submitted that the court should 

emphasise that legislation that comprehensively regulates domestic partnerships is 

needed in South Africa, and should mandate the legislature to enact this legislation. 

In my view – irrespective of whether the High Court’s decision in Bwanya is upheld – 

it is crucial that such legislation be enacted, because it is unacceptable for the legal 

position of life partners to continue to be governed by the inconsistent and incoherent 

“patchwork” of laws that currently exists, and which was lamented by the Constitutional 

Court as long ago as in 2005.167 

 

 

 
166  Bwanya v The Master of the High Court, Cape Town and Others 2021 (1) SA 138 (WCC). 
167  See Minister of Home Affairs and Another v Fourie: para. 125. 
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