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GLOSSARY OF TERMINOLOGY AND CONSTRUCTS 

___________________________________________________________________ 

As certain concepts used in this thesis are not encountered in everyday legal 

discourse, this glossary is intended to clarify the meaning of the terminology and 

constructs as they apply to mental health conditions, as well as disability flowing from 

mental health conditions, in the employment context. 

Classification instrument: A resource document used in the diagnosis and 

establishment of mental health conditions, such as depression, according to a set of 

criteria in the psychological, psychiatric and legal fields.1 

Depression:2 Depression is a mood disorder that causes persistent feelings of 

sadness and loss of interest. It is also termed “major depressive disorder” or “clinical 

depression”. Depression affects how an individual feels, thinks and behaves, and can 

lead to a variety of emotional and physical problems. People with depression may 

have trouble performing normal day-to-day activities and may sometimes feel that life 

is not worth living. The disorder constitutes more than just a bout of the blues; it is not 

a personal weakness, and those suffering from it cannot simply “snap out of it”. It may 

require long-term treatment. Depression may also be present and diagnosable over 

an extended period of time, which is then termed persistent depressive disorder 

(formerly known as “dysthymia”). 

Discrimination: It should be noted, at the outset, that while the South African legal 

framework requires unfair discrimination to have occurred, the US and UK legal 

framewroks merely make reference only to discrimination. At its core, however, this 

concept involves the use of inappropriate or arbitrary criteria to distinguish between 

individuals or groups, bringing about less favourable consequences for members of 

one group in relation to those of another.3 The specific personal prejudice of persons 

will influence the group against whom they are likely to discriminate, as their prejudice 

determines which stereotypes they consider to be an “out group”.4  

                                                           
1  For a detailed discussion, see the exposition in chapter 2. 
2  Mayo Clinic 2015. http://www.mayoclinic.org/diseases-conditions/depression/basics/definition/con- 
 20032977. Accessed on 30/09/2015. 
3  Du Plessis and Fouche 2015:91. 
4  Whitley and Kite 2010:376. 

http://www.mayoclinic.org/diseases-conditions/depression/basics/definition/con-%20%0920032977
http://www.mayoclinic.org/diseases-conditions/depression/basics/definition/con-%20%0920032977
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Employment-at-will doctrine: It is important to note that when the United States of 

America is discussed, its employment system adheres to the employment-at-will 

doctrine, in terms of which it is presumed that the employment relationship is for an 

indefinite period and may be terminated by either party at any time.5 This renders both 

the employee and employer free to consider other options if the current employment 

relationship does not suit either party’s requirements: The employee may seek a more 

satisfactory employment position, and the employer may look for a better worker.6 

Mental health:7 Although the various elements of mental health are easy to identify, 

the term itself is more challenging to define. Mental health is a state of successfully 

performing mental functions, resulting in productive activities, fulfilling relationships 

with others, and the ability to adapt to change and cope with adversity specific to the 

individual’s culture. 

Mental health conditions: For the purposes of this thesis, the concept “mental health 

conditions” refers collectively to mental health problems, mental illness and mental 

disorders (the definitions of which are considered independently in the relevant 

sections of this thesis). If and where relevant, a different description may be used. 

As a concept that falls outside the general legal discourse, the term “mental health 

conditions” can for the purposes of this study be diagrammatically represented as 

follows: 

 

 

 

 

 

 

                                                           
5  There has however been a move away from this doctrine over the last decade, with a growing emphasis 

on employees’ rights. See Cornell University Law School 2014. http://www.law.cornell.edu/wex/ 
employment-at-will_doctrine. Accessed on 10/09/2014. 

6  Bonfield 2006:216. 
7  Gabriel and Liimatainen 2000:10. 

http://www.law.cornell.edu/wex/%20employment-at-will_doctrine
http://www.law.cornell.edu/wex/%20employment-at-will_doctrine
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The diagram above illustrates that while all the various categories of mental health 

may be interlinked, they all fall under the umbrella concept of mental health conditions. 

Therefore, when used in this study, the term encapsulates all of these subcategories. 

Specific subcategories, such as mental disability, will be referred to where relevant 

and required by the context. 

Mental illness:8 Mental illness refers collectively to all diagnosable mental health 

problems that become “clinical”, i.e. requiring a degree of professional intervention and 

treatment. Generally, the term refers to more serious problems instead of, for example, 

a mild episode of depression or anxiety requiring temporary help. 

Prejudice: This may be viewed as an attitude;9 a subjective negative view of certain 

persons and situations. It deals with how individuals think and feel about other 

individuals and groups,10 and is based on a faulty and inflexible generalisation.11 

Closely linked to prejudice is stereotyping, which also involves negative beliefs and 

thoughts about people.12 “Modern prejudice” is described as “any expression of 

prejudice that is subtle, easily justified, and hence, difficult to detect”.13 

                                                           
8  Gabriel and Liimatainen 2000:10. 
9  Whitley and Kite 2010:370. 
10  Whitley and Kite 2010:370. 
11  Brown 1995:6. 
12  Blaine 2012:66. 
13  Blaine 2012:78. 
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Stigmatisation: This occurs when people rely on stereotypes to distinguish 

themselves from other groups. Stereotyped groups are isolated and vulnerable to 

stigmatisation and discrimination.14 These stereotypes are brought to the fore by 

repeated exposure to the subjective views of others in a majority group as well as by 

media such as newspapers, books and television, as well as social media.15 

Workplace stress: Work-related stress is the response that people may have 

when presented with work demands and pressures that are non-aligned with or 

exceed their knowledge and/or capacity, and challenge their coping abilities. Stress 

occurs in a wide range of employment circumstances, but is often aggravated when 

employees feel they receive little support from supervisors and colleagues, and 

have little control over work processes. The term “work stress” is often mistakenly 

used to refer to mere work pressure or challenges, which are inextricably and 

inevitably part of any workplace, and is sometimes offered as an excuse for what is 

simply bad management practice.16 

Vulnerability: Determining the parameters of and defining employment vulnerability 

is a complex issue, since specific criteria have not yet been established to determine 

which workers (currently falling outside the scope of the protection of labour laws) are 

vulnerable enough to receive protection.17 The International Labour Organisation has 

however given an indication of what constitutes employment vulnerability: “Vulnerable 

employment is often characterised by … difficult conditions of work that undermine 

workers’ fundamental human rights.”18 

 

 

 

 

 

                                                           
14  Brown 1995:83. 
15  Brown 1995:83. 
16  WHO 2015a. http://www.who.int/occupational_health/topics/stressatwp/en/. Accessed on 

10/11/2015. 
17  Viviers and Smit 2014a:61. 
18  Viviers and Smit 2014a:61. 

http://www.who.int/occupational_health/topics/stressatwp/en/
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“There are moments when one has to choose between living one’s own life, fully, 

entirely, completely – or dragging out some false, shallow, degrading existence that 

the world in its hypocrisy demands.”  

― Oscar Wilde 
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PART 1 

INTRODUCTION, EXPOSITION AND BACKGROUND 

 

“Illusion is the first of all pleasures”  

― Oscar Wilde 

_________________________________________________________ 

http://www.goodreads.com/author/show/3565.Oscar_Wilde
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CHAPTER 1 

INTRODUCTION AND GENERAL ORIENTATION1 

___________________________________________________________________ 

 

1.1 Introduction and background 

Although particularly prevalent in recent years, mental health conditions are no new 

phenomenon in society or in employment, but can in fact be traced throughout history.2 

Individuals with mental health conditions are spread across society and workplaces 

both in South Africa and the rest of the world, which conditions are therefore likely to 

raise concerns in the employment realm. 

Despite high rates of unemployment on a global scale, the discrimination and stigma 

experienced by persons with mental health conditions, especially depression, infringes 

their right of access to engage in employment and to participate in the world of work, 

as enshrined in the Universal Declaration of Human Rights (UDHR).3 Human rights 

violations perpetrated against people with mental health conditions, including 

exclusion from employment, are reported in most countries worldwide.4  

The purpose of this thesis will be to evaluate the nature and scope of the legal 

frameworks governing certain categories of mental health conditions in the workplace, 

to identify the controversies, shortcomings and current lacunae in these frameworks, 

and to suggest recommendations and solutions to address these concerns in South 

Africa. 

Although a magnitude of mental health categories exist, this thesis will specifically 

focus on the category of depression, as it appears to be most prevalent in employment, 

and therefore also most likely to raise legal concerns. It must be noted, however, that 

although depression will serve as primary example in this study, mental health 

                                                           
1  This thesis reflects the legal position as on 30 April 2016. 
2  The WHO, for example, reported 15 years ago that mental health problems accounted for five of the 

ten leading causes of disability worldwide. See Harnois and Gabriel 2000:vi. 
3  The UDHR states: “[E]veryone has the right to work.” See UDHR 1948: art 23(1). Also see Janda 

2009:404. 
4  WHO 2015b. http://www.who.int/features/factfiles/mental_health/mental_health_facts/en/index2. 

html. Accessed on 23/09/2015. 

http://www.who.int/features/factfiles/mental_health/mental_health_facts/en/index2.%20html
http://www.who.int/features/factfiles/mental_health/mental_health_facts/en/index2.%20html
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conditions will also be discussed in general, and reference will be made to other 

specific disorders, including post-traumatic stress disorder, bipolar disorder and 

schizophrenia, if and where relevant.5 Often, depression also goes hand in hand with 

these and other conditions. 

Depression is a major occupational concern and leads to several negative effects, 

including absenteeism, occupational and social dysfunction, a decline in employee 

productivity, increased possibility of suicide and increased stigma and discrimination.6 

An estimated 350 million people across the globe suffer from this disorder, and the 

number of individuals diagnosed with this condition worldwide increases by 

approximately 20% every year.7 It should also be noted that some 800 000 people 

commit suicide every year because of mental health conditions such as depression.8 

Mental health conditions in South Africa are governed by the Constitution,9 various 

legislative provisions10 and the common law,11 and consequently constitute a complex 

area of the South African legal system. This may be attributed to the fact that 

addressing mental health conditions in the legal sphere involves interplay between 

fundamental human rights and extends across various areas of employment law, 

including the law of disability, dismissal, unfair discrimination and reasonable 

accommodation. Mental health conditions also influence other areas of employment 

                                                           
5  This chosen structure links up with the title of this thesis, using mental health conditions in general as 

an umbrella concept for evaluation, while depression is used as a specific example in relation to the 
various legal tests, such as for disability and reasonable accommodation. 

6  Hawkey 2014:32; Freeman and Joska 2012:203; Welthagen and Els 2012:5; Elinson et al. 2004:29.  
 Those who do not understand depression generally view the disorder as a “moral weakness”, which 
serves only to perpetuate stigma and discrimination. See Seto 2012:7. A study in the USA also revealed 
that 43% of Americans consider depression to be a personal weakness. See Carvalheira 2011:28. 

7  Healthline 2015. http://www.healthline.com/health/depression/statistics-infographic. Accessed   on 
23/09/2015. WHO 2012. http://www.who.int/mediacentre/factsheets/fs369/en/. Accessed on 
23/09/2015. 

8  WHO 2015b. http://www.who.int/features/factfiles/mental_health/mental_health_facts/ 
en/index2.html. Accessed on 23/09/2015. 

9  Constitution of the Republic of South Africa, 1996. The constitutional rights that orbit mental health in  
 employment are the rights to dignity (section 10), equality (section 9), freedom and security of the  
 person (section 12), privacy (section 14) and fair labour practices (section 23). 
10  Pertinent statutes governing mental health in the workplace are the Employment Equity Act 55 of 1998,  
 the Labour Relations Act 66 of 1995, the Basic Condictions of Employment Act 75 of 1997, the  
 Occupational Health and Safety Act 85 of 1993, the Compensation for Occupational Injuries and  
 Diseases Act 130 of 1993, the Prevention of Harassment Act 17 of 2011 and the Mental Health Care Act  
 17 of 2002. 
11  Various common law provsions impact mental health conditions in the workplace, including common  
 law vicarious liability and the common law personality right to bodily integrity. 

http://www.healthline.com/health/depression/statistics-infographic
http://www.who.int/mediacentre/factsheets/fs369/en/
http://www.who.int/features/factfiles/mental_health/mental_health_facts/%20en/index2.html
http://www.who.int/features/factfiles/mental_health/mental_health_facts/%20en/index2.html
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law, such as occupational health and safety, statutory compensation and employer 

liability. These areas, however, fall outside the scope of this thesis.  

As alluded to above, certain constitutional rights impact on mental health conditions in 

the workplace. As will be deomonstared in this study, the rights to dignity equality, 

freedom and security of the person, privacy and fair labour practices of these persons 

are affected in employment.12 

As further alluded to above, the common law personality right to bodily integrity of 

persons with mental health conditions may also be affected in the workplace. As will 

be demonstrated in the chapters that follow, the human psyche is part of the human 

body and may consequently be violated in the same manner. 

Being prevalent in employment, which in South Africa is a heavily regulated field, 

mental health conditions such as depression attract several significant legal 

considerations. This research will indicate that individuals with mental health 

conditions are vulnerable in various areas of employment law due to certain lacunae 

and ambiguities in the existing South African legal framework. 

Subsequent to a comparative and evaluative study on the position of mental health 

conditions, with specific reference to depression, in the workplace and the legal 

principles that govern them, this thesis will aim to draw lessons from the comparative 

jurisdictions of the United States of America and the United Kingdom13 in order to 

make suggestions to better address these concerns in South Africa. 

1.2 Academic and practical reasons for the topic selection 

The South African legal system lacks a uniform approach in dealing with mental health 

conditions in employment. The evaluations and analyses in this thesis are intended to 

provide new academic and practical insights into, as well as a new theoretical 

perspective on, the legal framework that governs mental health conditions in the South 

African workplace. The legal position on mental health conditions in South African law 

also constitutes an area that is currently under-researched and lags behind other 

                                                           
12  See footnote 9 above. 
13  These jurisdictions have been selected primarily as a result of the legal development in relation to  
 mental health conditions under their respective legal frameworks. As will be illustrated in part 3, these  
 jurisdictions also have well developed legislation, regulations, guidelines and judicial precedent  
 governing these conditions in employment. 
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jurisdictions that have made noteworthy strides to address this issue, especially in 

recent years. 

From a practical perspective, it is important to note that mental health concerns are 

among the most substantial contributors to disability and disease across the globe.14 

Yet, as a cause of occupational disability, mental health conditions are under-

recognised and undertreated worldwide.15 These concerns are equally relevant in low-

income and high-income countries, and are not bound by factors such as age, gender 

or social strata.16 The World Health Organisation (WHO) also predicts a drastic 

increase in mental health problems in future.17 It is consequently imperative for the 

South African legal framework governing mental health conditions to function uniformly 

and with legal certainty. 

This research is ultimately aimed at helping to solve the practical legal problems 

surrounding mental health conditions in the workplace. As the various chapters of this 

thesis will demonstrate, employees who suffer from mental health conditions constitute 

a vulnerable group in society, and particularly in the workplace. This thesis will 

evaluate the position on mental health conditions, specifically depression, in 

employment, as well as the legal measures that govern them, not only to clarify their 

current legal standing, but also to identify their legal limitations. The research also 

aims to provide clarity on the definitions and parameters applicable to mental health 

conditions, as well as the legislative provisions, legal rules and judicial precedents that 

may apply to a mental health concern in the workplace. 

From both an academic and practical perspective, it is necessary to assess the 

position on mental health conditions in the South African legal framework, and its 

status, interpretation and application in the various areas of employment law, namely 

disability, unfair discrimination and reasonable accommodation. The parameters of 

mental health conditions will be extensively evaluated in order to address the legal 

shortcomings and suggest recommendations to remedy these concerns and 

contribute to a uniform approach in South African jurisprudence. 

                                                           
14  Harnois and Gabriel 2000:1. 
15  Mokoka et al. 2012:34. 
16  Harnois and Gabriel 2000:1. 
17  WHO 2015. http://www.who.int/features/factfiles/mental_health/mental_health_facts/en/index2. 

html. Accessed on 23/09/2015. Also see Harnois and Gabriel 2000:1. 

http://www.who.int/features/factfiles/mental_health/mental_health_facts/en/index2.%20html
http://www.who.int/features/factfiles/mental_health/mental_health_facts/en/index2.%20html
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1.3 The legal research problem and objectives of the study 

The problem explored in this study is that the current South African legal framework 

does not adequately address mental health conditions in the workplace. As will be 

illustrated below and in the following chapters, various areas of employment law lack 

legal certainty regarding these issues, which in turn leads to lacunae and ambiguities 

in the current legal framework. 

The mental health conditions of employees and job applicants raise several legal 

concerns, including the following: 

 Despite the prevalence of mental health conditions, especially depression, in 

South African society and the employment realm, there are limited legislative 

and judicial guidelines regarding the legal status of mental health conditions 

and the legal protection afforded to persons who suffer from them.  

 Not all mental health conditions meet the requirements of a disability, and as 

such, cannot qualify for legal protection. Victims who suffer unfair discrimination 

and harassment based on their mental health will therefore be unable to rely on 

disability as a listed prohibited ground of unfair discrimination in terms of section 

9(3) of the Constitution or section 6(1) of the Employment Equity Act (EEA) (as 

amended).18 

 “Disability” in terms of the EEA does not explicitly cater for instances of 

“perceived disability” as a listed ground of unfair discrimination. Employees who 

are perceived to suffer from psychiatric disabilities, and are consequently 

treated as if they do, even if this is not the case, are therefore left without clear-

cut protection under the South African legal system, exposing them to the 

severe stigma, prejudice and unfair discrimination associated with mental 

health problems. 

 Although reasonable accommodation primarily constitutes a non-discrimination 

principle under the South African legal framework,19 employees whose mental 

health conditions do not meet the criteria of a disability in the legal sense will 

be excluded from the reasonable accommodation explicitly provided to 

individuals with disabilities (as a designated group for affirmative action 

                                                           
18  55/1998, as amended by the Employment Equity Amendment Act 47/2013. 
19  Pretorius et al. 2014:7-3. 
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measures). An employer will therefore be under no (automatic) obligation to 

assist these individuals in discharging the inherent requirements of their jobs. 

 Although reasonable accommodation constitutes a flexible concept that 

requires an individualised assessment,20 it is currently unclear under the South 

African legal framework which specific measures of reasonable 

accommodation could be implemented to cater for different mental health 

conditions, including depression. 

For these reasons, an evaluative and comparative study is warranted in order to clarify 

the legal position on, and suggest recommendations for how to address, each specific 

mental health issue in both general and specific South African legal contexts.  

It is necessary to investigate mental health conditions in the workplace more closely 

to establish in which sense employees may be vulnerable, what the employer’s 

obligations and position are, and which areas of the law are relevant to mental health 

conditions, in order to provide appropriate recommendations for legal intervention and 

interpretation. 

1.4 Research methodology 

This study will be conducted through a comparative research methodology. It will also 

be evaluative and qualitative in nature. The sources of this dissertation will be 

extracted mainly from South Africa and the comparative jurisdictions of the United 

States of America and the United Kingdom.  

It is important to note that although these comparative jurisdictions are doctrinally 

different from South African law in many respects, there are also definite similarities, 

as they all respect the fundamental human rights to equality, equal opportunity and 

dignity.  

More specific reasons why these comparative jurisdictions have been selected include 

their disability-specific legislation that governs not only mental disabilities but also 

discrimination, reasonable accommodation and dismissals based on mental 

impairments. They are also considered important sources to draw on in order to make 

suggestions for the development and clarification of the South African legal position, 

                                                           
20  Ngwena 2005b:556, referring to Sullivan 2001:116-117. 
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as International Labour Organisation (ILO) and WHO sources count them among the 

many foreign jurisdictions that have made significant strides to address the legal 

problem of mental health conditions in the workplace. In addition, these jurisdictions 

have a wealth of case law in relation to mental health conditions in the workplace, 

which together with their respective legislative frameworks, may offer South Africa 

some valuable lessons in clarifying its own legal position.  

Various sources, including academic literature, legislation, case law, statistics and 

news articles, from both South Africa and the comparative jurisdictions will be cited, 

which will culminate in suggested solutions to address the current legal inadequacies 

in catering for mental health conditions in the South African labour context.  

1.5 Key research questions 

The study will aim to address the following key research questions: 

 What is the nature, scope and prevalence of mental health conditions, 

particularly depression, in the workplace, and what are the legal frameworks 

governing this/these condition(s)? 

 Does depression meet the criteria of a disability and should employees who are 

“perceived” to suffer from a disability based on their mental health condition(s) 

receive legal protection? 

 What are the best avenues of approach to safeguard the right to equality and 

dignity of employees who experience mental health problems or develop mental 

health conditions, when exposed to unfair discrimination in employment? 

 In cases involving incapacity dismissal based on mental ill health (such as 

depression), under which circumstances are employers obligated to consider 

measures of reasonable accommodation to assist the individual in discharging 

the inherent requirements of the job, and when may an employer rightfully 

dismiss an employee? 

 What is the nature and scope of reasonable accommodation in the workplace 

for employees with mental health conditions, and which measures of 

reasonable accommodation would be appropriate to accommodate depression 

specifically? 
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1.6 A legal study 

While this thesis constitutes a legal study, it is also necessary to investigate and 

evaluate certain social and psychological constructs that do not form part of the 

general legal discourse, but are required to provide background and clarity on the legal 

issues. For that reason, human behaviour, prejudice and statistics will be discussed 

to illustrate the prevalence and views of mental health problems at grassroots level. 

Various concepts from the psychological and psychiatric disciplines will also be 

evaluated to ensure optimal understanding of the nature of mental health conditions. 

1.7 Structure of the thesis 

The structure of this thesis may appear unusual, but has been purposefully designed 

to ensure that the information in the study is organised in the most logical and effective 

way. The thesis has been divided into four parts, clustering together chapters 

according to relevance and logical sequence. The structure may be outlined as 

follows: 

Part 1:  Following this introductory chapter, chapter 2 will reflect on the nature, 

scope and background of mental health conditions in the legal and 

employment realms, as well as on the nature and scope of depression 

and its status in law.  

Part 2:  Part 2 analyses the South African legal position in relation to mental 

health conditions and the world of work, with chapters 3, 4 and 5 

containing the legal analysis in relation to the employment law areas of 

disability, discrimination and reasonable accommodation respectively. 

Part 3:  Part 3 contains an analysis of the legal frameworks of the comparative 

jurisdictions of the United States (chapter 6) and the United Kingdom 

(chapter 7) in relation to mental health conditions and the world of work.  

Part 4: The final part reflects on the future handling of mental health conditions 

in the South African workplace. Chapter 8 provides the legal way forward 

drawing on the relevant lessons that South Africa stands to learn from 

the comparative jurisdictions. Chapter 9 contains the conclusions and 

practical recommendations for the South African legal framework.  
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Part 4 also includes annexures, outlining practical suggestions to the 

recommendations. The annexures suggest a draft code of good practice, 

legislative and judicial guidelines and a workplace policy to address 

mental health conditions in the workplace. 

A discussion of the South African legal position will precede a discussion of the 

position in the comparative jurisdictions. In this way, the South African legal framework 

and its shortcomings in relation to mental health conditions in the workplace will be 

investigated first, after which the legal position in terms of international and foreign law 

will be considered with these lacunae in mind. This will enable more convenient and 

effective comparison. 

In addition, for each respective jurisdiction, mental disability is discussed first, followed 

by discrimination based on mental health and, finally, reasonable accommodation for 

mental health conditions in employment. This firstly enables an evaluation as to 

whether a particular mental health condition amounts to a legal disability and thus 

attracts protected legal status. This determination is followed by an assessment of 

whether discrimination based on an individual’s mental health condition is treated as 

discrimination on the listed prohibited ground of disability or on the unlisted and 

arbitrary ground of mental health. In the final instance, a distinction can then be drawn 

between mental disabilities as a designated affirmative action group and explicit 

beneficiaries of reasonable accommodation, and mental health conditions that may 

rely on reasonable accommodation as a general non-discrimination principle. 

As the evaluation of the relevant employment law under the South African legal 

framework is significantly more extensive than that for the comparative jurisdictions, 

the various areas of South African employment law are discussed in separate chapters 

in part 2 (namely chapter 3 on mental disability, chapter 4 on discrimination based on 

mental health, and chapter 5 on reasonable accommodation), while the corresponding 

areas under the comparative jurisdictions’ legal frameworks are considered in single 

chapters in part 3 (chapters 6 and 7 respectively). This ensures clarity and 

conciseness, and makes for easier reading in general. 

In practice, therefore, the thesis structure may be represented as follows: 
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1.8 Conclusion 

In conclusion, this thesis will aim to achieve the following: 

• To establish the legal position of persons with mental health conditions, 

particularly depression, in the workplace and evaluate the interconnectivity 

between mental health conditions and the various areas of employment law, 

namely –  

 disability; 

 discrimination; and 

 reasonable accommodation. 

• To identify lacunae, ambiguities and shortcomings in the South African legal 

framework in relation to the legal areas mentioned above. 

• To evaluate the legal position on mental health conditions in the comparative 

jurisdictions and extract lessons for the South African legal framework. 

Part 1 

(Introduction and 

exposition) 

Part 2 

(The South 
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Part 4 

(Comparison 

and conclusion) 
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Annexures 
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• To suggest solutions for the lacunae, ambiguities and shortcomings in the 

South African legal framework. 

In pursuing substantive equality in terms of the South African Constitution, and striving 

for social justice along with the protection of human dignity, the current legal 

framework governing mental health conditions in employment needs to be investigated 

more closely so that any lacunae, ambiguities and controversies can be identified, and 

recommendations made for their correction. 

To set the scene for such an investigation, the next chapter evaluates the nature, 

scope and prevalence of mental health conditions, especially depression, in the legal 

and employment realms. 
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CHAPTER 2 

MENTAL HEALTH AND THE WORLD OF WORK1 

___________________________________________________________________ 

2.1 Introduction 

This chapter will provide context on mental health conditions, particularly depression, 

and their manifestation in the employment sphere so that their nature and prevalence 

as well as the various concomitant social and occupational considerations can be 

understood. This will constitute the basis on which the study will examine the legal 

considerations applicable to mental health conditions, again with specific reference to 

depression, in the workplace in the South African and comparative foreign 

jurisdictions. 

As a point of departure, the question may arise why depression should be singled out 

for investigation as opposed to all the other categories of mental health conditions.2 

Firstly, as the following sections will illustrate, depression is a severely debilitating 

illness with the highest prevalence in society and the workplace of all mental health 

conditions. Secondly, the disorder has an extensive history in law and is highly 

relevant in the modern workplace. Thirdly, despite its prevalence, negative effects and 

longstanding history in law, depression appears to be inadequately addressed by the 

existing South African legal framework. 

The in-depth analysis of depression, its prevalence, social status and symptomology 

conducted in this chapter is highly relevant in eventually considering whether this 

mental health condition may meet the requirements of a legal disability, whether it can 

form the basis of unfair discrimination, and which measures of reasonable 

accommodation are considered most appropriate to deal with it in the workplace. This 

then points to an interesting intersection between mental health and the law, which is 

explored in the following section. 

                                                           
1  It should be noted that this chapter is not jurisdiction-specific and provides a more global perspective 

on mental health conditions in employment. Specific reference will however be made to various 
jurisdictions if and where relevant. 

2  Other categories of mental health conditions include, but are not limted to, post-traumatic stress  
 disorder, bipolar disorder, schizophrenia, alcohol and substance abuse, eating disorders and gender  
 dysphoria. See DSM-5 2013. 
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2.2 The intersection between mental health and the law 

2.2.1 Introduction 

Over 2 000 years ago, the Roman philosopher Cicero remarked that “the diseases of 

the mind are more destructive than those of the body”.3 This observation is as true in 

the modern world as it was two millennia ago. Mental health conditions constitute one 

of the most critical social and occupational concerns worldwide and affect more human 

lives than any other disabling condition.4 Society appears to have a general 

misconception that mental illness is rare.5 On the contrary, however, the possibility 

that people may develop mental health conditions is considerable, given the alarming 

rates of violence, not only in South Africa but worldwide, as well as the stressors of 

daily life.6  

The WHO has identified mental health conditions,7 and depression specifically, as the 

leading cause of disability worldwide.8 According to a WHO report in 2012, more than 

500 million people across the globe were afflicted with serious mental health 

conditions, while the ILO has also recognised mental illness as affecting more human 

lives and resulting in a more significant waste of human resources than all other forms 

of disability.9 The WHO further indicates that 25% of people across the world will 

develop one or more mental or behavioural disorders in their lifetime.10 

Mental health conditions in the workplace seem to have become more prevalent in 

recent years, which may be attributed to the shift from “brawn[-based] to brain-based” 

economies and industries.11 Iacovides et al argue that modern employment 

environments have heightened levels of commitment and stress, which may contribute 

                                                           
3  Blair 1999:1351, referring to Pechman 1994:1. 
4  Harnois and Gabriel 2000:1. 
5  Blair 1999:1351. Mental disabilities and impairments must be distinguished from an individual’s  

 mental capacity. The former is determined by a medical and psychiatric assessment, while the latter 
denotes an individual’s ability to make decisions. See Bartlett et al. 2007:4. 

6  Bowman et al. 2007:32-33. 
7  These include various conditions, such as post-traumatic stress disorder, schizophrenia and bipolar 

disorder. 
8  Hawkey 2014:31; World Federation for Mental Health 2012:2, 6. 
9  Harnois and Gabriel 2000:19. These authors compiled the research for, and wrote, the WHO report. As 

such, they will be referred to when this source is cited, even though the report remains an official WHO 
document. 

10  Bell 2015:196, referring to the WHO’s World Health Report 2001:23. 
11  Bender and Farvolden 2008:73. 
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to an increase in mental health conditions in the workplace.12 Particularly workplace 

stress is considered to be a prominent trigger for the onset of various mental disorders, 

especially depression.13 This is illustrated by the case of Bennett and Modipak,14 

where an employee developed depression as a result of workplace stress. The 

Commission for Conciliation, Mediation and Arbitration (CCMA) held the following in 

this regard: 

Modern work environments, due to the competitive nature of the markets, have experienced 
increased demands on employee’s performance and concomitantly there has been a rise in 
general work stress levels. This is a commonly established phenomenon throughout industries 
and economic sectors. More so in those that face stiff competition and which are characterized 
by new modes of working and which involve an element of rapid change.15 

But what makes the employment realm so significant in relation to people with mental 

health conditions? Work constitutes something more than simply earning a living in 

order to survive and is considered to be a vital component of social status and an 

important source of meaning in life.16 Employment constitutes an important link 

between an individual and the community, regulating people’s everyday lives and 

providing a realistic means of satisfying some of their basic needs.17 The notion of 

being employed is directly linked with a sense of identity, self-esteem and self-worth, 

and in this regard, has extensive social and psychological significance.18 

Unsurprisingly, therefore, the workplace is one of the key environments that affect 

mental health and mental well-being.19 Work is essential for increased enjoyment of 

life and an improved prognosis for people with psychiatric disabilities.20 Moreover, 

people with mental health conditions want to be employed, and even individuals who 

have severe psychiatric impairments are capable of performing some sort of work.21  

                                                           
12  Iacovides et al. 2003:210. Over the last 30 years in particular, changes in workplace structure have  
 significantly contributed to increased stress and psychiatric morbidity in the employment realm. See  
 Blackmore et al. 2007:2088. 
13  Carvalheira 2011:21, referring to Weiten 2001. 
14  2004 25 ILJ 583 CCMA. 
15  Bennett and Modipak: 590-591. 
16  Iacovides et al. 2003:209. 
17  Yur’yev et al. 2010:4. Also see Stefan 2002:5-6, who indicates that work offers structure to one’s day  
 and provides the opportunity for people to expand their social circle and contribute to society. 
18  The South African judiciary also noted the social worth of work in Standard Bank of South  
 Africa v Commission for Conciliation Mediation and Arbitration 2008 4 BLLR 356 LC: 65. See Ngwena  
 2010:56. 
19  Harnois and Gabriel 2000:5. 
20  Jackson 2010:223; Baldwin and Marcus 2011, in Schultz and Rogers (eds) 2011:55. 
21  Stefan 2002:7; Krupa 2011, in Schultz and Rogers (eds) 2011:93. 
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People with mental health conditions do not constitute a homogenous group. The 

experience and symptomology of people with depression, for example, will be 

distinctly different from those with schizophrenia. They do however potentially share 

certain characteristics, such as vulnerability and a need for legal protection, both in 

society and the workplace. This then points to the intersection between mental health 

and the law – a connection that can be traced back throughout history.  

Psychiatry and psychology reportedly have their roots in ancient Greece, which 

cultures supported naturalistic explanations of mental disorders. Originally, the jurist, 

priest and physician existed as one person, and these various disciplines were bound 

together by magic, superstition and religion.22 Therefore, the study and understanding 

of “the history of madness” is also intertwined with the importance and relevance of 

the law and legal sources: After all, at the most basic level, the law provides the rights 

of the mentally ill individual.23  

Persons with mental health conditions have been disadvantaged, discriminated 

against, stigmatised and marginalised throughout history, and modern society is no 

exception.24 The law serves as a vital tool to extend protection to these vulnerable 

individuals, and even though noteworthy strides have been made in recent years to 

address the rights of the mentally ill, a substantial amount of work still needs to be 

done in order to entrench their basic human rights, particularly in the workplace, as 

part of the status quo.25 

 

                                                           
22  Swanepoel 2009b:6, 124-128. Johann Reil coined the term “psychiatry” in 1808 from the  
 words psyche (mind) and iatros (doctor). See Burns 2010:35. 
23  Although the occurrence of mental disorders throughout history was predominantly associated with  
 supernatural phenomena, new developments and views in the medical field eventually started  
 incorporating it as a medical problem. Socrates and Hippocrates were among the first to suggest that  
 the human body was not merely a series of parts, but included the health of the psyche. See  
 Swanepoel 2009a:125, 129, 131, 139, 142-143.  
24  Swanepoel 2009b:3, 84. Examples of prejudice and disadvantage suffered by people with mental  
 health conditions are evident across the globe. One such an example under the US legal  
 framework is the case of Buck v Bell 274 US 200 1927, where the US Supreme Court upheld a statute  
 in the state of Virginia sanctioning the compulsory sterilisation of people that had been diagnosed as  
 “mentally retarded” for the protection and health of the state. See Ngwena 2006:633. 
25  Swanepoel 2009b:3. 
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2.2.2 Instruments used in the classification and diagnosis of mental health 

conditions 

2.2.2.1 Defining mental health conditions 

The term “mental health conditions” will be used throughout this study to refer 

collectively to mental health problems, mental illness and mental disorders.26 The ILO 

Executive Summary on Mental Health in the Workplace 2000 provides the following 

definitions for these terms:27 

Mental health: Though many elements of mental health may be identifiable, the term is difficult 
to define. Mental health is a state of successful performance of mental function, resulting in 
productive activities, fulfilling relationships with other people, and the ability to adapt to change 
and to cope with adversity specific to the individual’s culture. 

Mental health problems: The vast majority of mental health problems are relatively mild, though 
distressing to the person at the time, and if recognised can be alleviated by support and perhaps 
some professional help. 

Mental illness: Mental illness refers collectively to all diagnosable mental health problems that 
become “clinical”, that is where a degree of professional intervention and treatment is required. 
Generally, the term refers to more serious problems, rather than, for example, a mild episode 
of depression or anxiety requiring temporary help. 

Mental disorders: Mental disorders are health conditions characterised by alterations in 
thinking, mood or behaviour (or some combination thereof) associated with distress and/or 
impaired functioning. 

Swanepoel reports the following definition for mental illness, which is used collectively 

for all diagnosable mental disorders, including depression:28 

Mental illness is a disorder (or a disease) of the mind that is judged by experts to interfere 
substantially with a person’s ability to cope with the demands of life on a daily basis. It can 
profoundly disrupt a person’s thinking, feeling, moods and ability to relate to others. Mental 
illness is manifested in behaviour that deviates notably from normal conduct.29 

Section 1 of the Mental Health Care Act,30 in turn, defines mental illness as follows: 

[A] positive diagnosis of a mental health related illness in terms of accepted diagnostic criteria 
made by a mental health practitioner authorised to make such diagnosis.31 

                                                           
26  For a practical illustration, please see the diagram under “Glossary of terminology and constructs”. 
27  Gabriel and Liimatainen 2000:10, underlining added. 
28  Diagnosable mental disorders are those mental health conditions that meet the minimum number of  
 symptoms in order for the conditions to be classified as disorders in terms of internationally accepted  
 criteria. These will be expanded on below. 
29  Swanepoel 2009b:98, referring to Bartol 2008:228-229. However, according to the American Psychiatric 

Association, there is no definition that can adequately capture the precise nature of mental illness, 
primarily because mental disorders are defined in terms of various concepts. See Swanepoel 2009b:99. 

30  17/2002. 
31  Mental Health Care Act: sec 1. 
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It is clear from both of these definitions that in order to establish the existence of a 

mental health condition, including depression, the diagnosis must be made by a 

mental health practitioner who is qualified to do so, in terms of official and accepted 

diagnostic criteria. Therefore, a consideration of the various classification systems and 

their use in the legal domain seems appropriate. 

2.2.2.2 The Diagnostic and Statistical Manual of Mental Disorders and its use in 

the legal realm 

The Diagnostic and Statistical Manual of Mental Disorders (DSM), first published in 

1952 by the American Psychiatric Association,32 serves as the primary resource for 

establishing mental health conditions in the fields of psychology, psychiatry and law. 

The United States of America (USA), for example, has incorporated the use of the 

DSM into various areas of their law, including worker’s compensation, determining 

healthcare benefits, and for the purpose of criminal and civil trials.33 As will be 

illustrated below, however, the use of the DSM is not restricted to the USA, but extends 

to both the United Kingdom (UK) and South Africa as well. 

The DSM is a detailed consensus document comprising the expert opinions, clinical 

trials and developments in the field, and was developed by a committee of experts to 

reflect particular diagnoses for various sets of symptoms.34 As such, it constitutes a 

symptom-based classification system in terms of which an individual is diagnosed with 

a mental disorder in accordance with the symptoms that (s)he is experiencing.35 A 

diagnosis will consequently be made if the individual exhibits a minimum number of 

symptoms under that particular diagnostic category.36 Conversely, no diagnosis will 

be made if the person displays fewer than the minimum number of symptoms, 

irrespective of their severity.37  

                                                           
32  The DSM was the first reference manual that could assist mental health-care practitioners and   
 physicians in diagnosing mental illness. See Swanepoel 2009b:84. 
33  Bearden 2012:80; 98 and Hass 2013:685; 692.  
34  Hass 2013:685; 689; Allan 2005:52-53. 
35  An interesting point of criticisism raised against this classification system is that afflicted individuals 

may exhibit only a few of the symptoms of an illness from which they are suffering, while potentially 
displaying several symptoms of an illness they do not have. See Bearden 2012:89; Smith 2002:451; 
Burns and Alonso-Betancourt 2013:151. 

36  Bearden 2012:89. 
37  In using depression as an example, Bearden states that in terms of this system, an individual who meets 

the minimum requirements may be diagnosed with depression, without ever having felt depressed. On 
the other hand, an individual who is suffering from a depressed mood may not be diagnosed as having 
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Psychiatric diagnoses play an important role in law, as they may often determine the 

outcome of a legal trial.38 According to Mastroianni and Miaskoff, the most direct 

evidence of the existence of a mental impairment in the legal sense is a documented 

diagnosis from the current edition of the DSM, namely the DSM-5.39 In addition, the 

DSM greatly assists the legal profession by stating that a mental disorder constitutes 

“a clinically significant behavioural or psychological syndrome that is attendant with 

present distress or disability”.40 As such, the DSM classification system is used 

worldwide41 in the legal domain. Courts in the USA have called the system a “nationally 

recognized directory of mental illness, a reliable text and specialized literature with a 

rigorous process for including mental illness”.42 The Equal Employment Opportunity 

Commission’s (EEOC) Guidance on the Americans with Disabilities Act and 

Psychiatric Disabilities specifically stresses the use of the DSM in cases brought under 

the Americans with Disabilities Act43 (ADA) involving people with mental health 

conditions.44 The legislative history of the ADA also shows that the intention was for 

the DSM to be used in judicial determinations.45 Similarly, in the UK, research indicates 

that mental health diagnoses used in law largely stem from the DSM,46 while South 

African case law47 and the Circular Instruction 172 Regarding Compensation for 

PTSD48 equally illustrate support for the legal use of the system. In terms of its future 

use, Bearden suggests that because of the difficulties experienced by the legal 

                                                           
depression if (s)he does not display the minimum number of symptoms. See Bearden 2012:89. Also see 
Hass 2013:691, where a similar explanation is given. 

38  Bearden 2012:93; Allan 2005:52. 
39  Mastroianni and Miaskoff 1997:727. 
40  The criterion also requires symptoms to result in “clinically significant distress or impairment in social, 

occupational, or other important areas of functioning”. DSM-IV-TR 1994:xxxi. Also see Hass 2013:689. 
41  The use and applicability of the DSM in various jurisdictions, especially South Africa, the USA and the  
 UK, will be illustrated in chapters 3, 6 and 7 respectively. 
42  Pandazidez v Va. Bd. of Education 804 F. Supp. 794, 804 E.D. Va. 1992; United States v Danser 110 F.  
 Supp. 2d 807, 829 S.D. Ind. 1999; Discepolo v Gorgone 399 F. Supp. 2d. 123, 127 D. Conn. 2005; Hass  
 2013:692. See also Smith 2002:455; Danforth 1999:674. 
43  Of 1990. 
44  Smith 2002:453. 
45  Blair 1999:1352. 
46  Burns 2010:37. 
47  See for example Media 24 v Grobler 2005 6 SA 328 SCA: 56-59; New Way Motor and Diesel    
 Engineering (Pty) Ltd v Marsland 2009 12 BLLR 1181 LAC: 24 and Urquhart v The Compensation  
 Commissioner 2005 JDR 1008 E: 10. 
48  Circular Instruction 172 Regarding Compensation for Post-Traumatic Stress Disorder (PTSD) GN 936 

Government Gazette 2003:27 Jun (25132): 2. 

http://0-ipproducts.jutalaw.co.za.wagtail.ufs.ac.za/nxt/gateway.dll?f=hitdoc$hitdoc_bm=0000000F8000007F00000A94$hitdoc_hit=1$hitdoc_dt=document-frameset.htm$global=hitdoc_g_$hitdoc_g_hittotal=129$hitdoc_g_hitindex=36
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fraternity in understanding mental illness, the continued use of the DSM is reasonably 

foreseeable.49 

The latest edition, the DSM-5, was published in 2013 and reflects several minor 

alterations to the diagnostic categories in the DSM-IV.50 Depending on the diagnosis, 

the diagnostic criteria tend to differ to varying degrees in successive editions of the 

manual.51 This may be attributed to the fact that the body of knowledge regarding the 

various mental disorders is constantly expanding.52 According to Zoellner et al, the 

changes contained in the DSM-5 diagnostic criteria are unlikely to have a significant 

impact on the conceptualisation of the diagnoses.53 Therefore, in the discussion of 

depression below, the disorder will be considered in terms of the DSM-5 diagnostic 

criteria, although the relevant changes since the previous edition will be noted, 

primarily because most judicial precedents on mental health conditions still relied on 

diagnoses made under the DSM-IV.  

2.2.2.3 The International Classification of Diseases 

The DSM is however not the only source available for the classification and diagnosis 

of mental disorders. The other considerable source is the International Classification 

of Diseases (ICD-10), currently in its tenth edition, developed and published by the 

WHO and used by its 194 member states, including South Africa, the USA and the 

UK.54  

The ICD-10 provides prescriptive prototypes to guide the making of a diagnosis, as 

opposed to the checklists of criteria provided in the DSM.55 Although there are textual 

differences between the DSM and the ICD, the treaties between the USA and the 

WHO ensure that the diagnostic code numbers are identical to maintain a uniform 

standard and some level of certainty.56  

                                                           
49  Bearden 2012:100. 
50  Zoellner et al 2013:277. 
51  Allan 2005:53. 
52  Allan 2005:53. 
53  Zoellner et al 2013:277. 
54  Burns and Alonso-Betancourt 2013:153. Also see WHO 2016. http://www.who.int/countries/en/.  
 Accessed on 21/02/2016. 
55  Burns and Alonso-Betancourt 2013:153. 
56  Swanepoel 2009b:104. 

http://www.who.int/countries/en/
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Although the use of both the DSM and the ICD is supported in South Africa and the 

comparative jurisdictions, the DSM will be preferred throughout this thesis given the 

judiciaries, legislatures and mental health-care practitioners’ apparent preference for 

it.  

2.3 Mental health conditions in the workplace: A social deconstruction 

2.3.1 The social attitude towards mental health 

Mental health conditions are rather unique from other health concerns in that they are 

both prevalent and stigmatised in modern society.57 The social understanding and the 

actual medical definition of mental health conditions are often at odds with each other, 

resulting in certain negative societal perceptions of the mentally ill.58 

Although discrimination based on mental health is rife, mental health conditions 

themselves do not discriminate, and constitute a universal phenomenon affecting all 

countries, cultures and people of all ages and socio-economic status.59 However, 

despite the increased prevalence of mental health conditions across the globe, 

affecting a considerable percentage of the world’s population, the stigma attached to 

mental health conditions is more significant today than it was 50 years ago.60 

According to Swanepoel, “people suffering from mental disorders are among the most 

stigmatised, discriminated against, marginalised, disadvantaged and vulnerable 

members of society”.61 These individuals have been denied employment, housing and 

disability grants, merely because they are perceived to be “different” or “strange”.62  

                                                           
57  Mastroianni and Miaskoff 1997:723. 
58  To the general public, mental illness is synonymous with insanity, and the concept of mental health 

conditions is associated with certain stereotypes and images, including straightjackets and electroshock 
therapy. See Mika and Wimbiscus 1997:174. 

59  Janda 2009:403. 
60  Janda 2009:412. Several reasons have been proposed for the increase in prevalence of mental health   

 conditions, which are estimated to affect one in every four adults. These include  the fact that the 
boundaries of normality appear to be shrinking;  common misperceptions encourage everyone to 
identify colleagues, patients, friends and family members who may suffer from undiagnosed mental 
health conditions and need help; that prescriptions for psychiatric medications have drastically 
increased; that non-psychiatric mental health workers as well as lay and semi-lay counsellors attempt 
to diagnose mental health conditions and screen society for clients, and that the internet allows people 
to check symptoms and “diagnose” themselves and others using the information acquired online. See 
Ewart Smith 2012:75. 

61  Swanepoel 2009b:3. 
62  Perlin 1994:26-27. 
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Mental illness is regarded as the most stigmatised of all disabilities, and as a result, 

the rights of persons with mental illnesses are often at risk.63 In a more advanced form, 

stigma leads to the exclusion of people with mental health conditions from several 

spheres of functioning and may have disastrous consequences when these individuals 

start believing that they deserve to be treated in such a manner.64 Stigmatisation 

based on mental health can manifest itself in the denial of a person’s competence, 

ability and potential, thereby directly affecting the individual.65  

Stigmatisation aggravates mental illness and can consequently serve as both a cause 

and a consequence thereof.66 Being prejudiced towards and stigmatising persons with 

mental health conditions tend to trigger a chain reaction, as negative attitudes towards 

mental illness result in the construction and propagation of stereotypes, which in turn 

encourages discrimination.67 Also relevant in the context of mental health conditions 

is the fact that stigma creates social hierarchies and constitutes a forum for the 

creation and perpetuation of structural inequality, which eventually leads to a pattern 

of disadvantage.68 Moreover, in addition to the severe stigma attached to people with 

mental health conditions, these individuals are also often excluded from benefits 

associated with disability status once they have been diagnosed with a particular 

mental impairment.69   

Certain specific negative stereotypes about persons with mental health conditions 

include the perception that mentally ill individuals are unpredictable and dangerous,70 

childlike and incompetent; that they have a flawed or defective character, and that they 

are unmotivated and deceptive.71 Persons with mental health conditions are also 

                                                           
63  Perlin 1994:26; Janda 2009:411; Baldwin and Marcus 2011, in Schultz and Rogers (eds) 2011:56. 
64  Harnois and Gabriel 2000:28. 
65  Harnois and Gabriel 2000:28. 
66  Discriminating against and stigmatising persons with mental health conditions are significant factors 

that influence whether or not an individual will seek treatment. By not seeking the appropriate  
 treatment, mental illness will become worse over time and may result in homelessness,  
 unemployment or even imprisonment. Continuous evolution in medical science is also directly linked 
to the manner in which society perceives, understands or misunderstands mental illness. See Janda 
2009:408; 411. 

67  Janda 2009:413. 
68  Ngwena 2010:231-232. 
69  Stefan 2000:280. 
70  The assertion that persons with psychiatric disabilities are inherently violent continues to breathe life  
 into this fear-inducing stereotype. See Laden and Schwartz 2000:247. See also Felts 2006:122 and  
 World Federation for Mental Health 2012:25. 
71  Janda 2009:413. 
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perceived to be violent and unable to make rational judgments.72 A further 

misconception in society that serves to disadvantage those suffering from mental 

health problems is the belief that mental health conditions can easily be identified by 

lay persons, whose “diagnoses” stem from the “common sense notion of crazy 

behaviour”.73 

Due to this ignorance in society about mental health conditions, people generally are 

reluctant to accept that these conditions may be attributed to a variety of genetic, 

biological, social and environmental factors, and that mental illness is “a real and 

disabling health condition, not a character flaw”.74 Instead, social attitudes towards 

people with mental health conditions remain largely negative: 

Social discrimination against people with mental illness is widespread. Treating people 
differently on the basis of mental illness does not provoke the same moral outrage as that 
inspired by differential treatment on the basis of race, sex or even physical disability … Most 
people would still likely prefer not to have a coworker or employee with a mental illness.75 

Therefore, there is an urgent need for a paradigm shift in social attitudes regarding 

people with mental health conditions. Society in general must accept the prevalence 

of mental illness and contribute to removing the current barriers to equal opportunity 

for persons with mental health conditions, particularly in the workplace. 

2.3.2 Interface between mental health conditions and the workplace 

Persons with mental health conditions are in many instances both able and willing to 

work. In many instances also, unemployment is a major impediment to overcoming or 

coping with mental health conditions, which makes it essential to give effect to the right 

of persons with mental health conditions to work.76  

Yet, similar to the situation in broader society, persons with mental health conditions 

experience various forms of discrimination in the workplace also, including dismissal, 

the denial of employment, enduring exposure to demeaning and condescending 

attitudes from supervisors and co-workers,77 as well as falling victim to harassment 

                                                           
72  Concannon 2012:92; Stefan 2000:278. 
73  Perlin 1998:786. 
74  Janda 2009:414. 
75  See Janda 2009:403-404, 406, referring to the report The Numbers Count: Mental Disorders in    
 America by the National Institute of Mental Health, 2008. 
76  Janda 2009:420. 
77  Stefan 2002:4. 
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and workplace bullying.78 As a result of stigma, many employers are unwilling to hire 

people with mental health conditions, and many employees are unwilling to have them 

as their colleagues.79 These negative attitudes play no minor role in reinforcing the 

exclusion of persons with mental health conditions from the workplace, whether or not 

they are willing and able to work.80 

Individuals stigmatised due to mental health conditions are not only prime victims of 

harassment in the workplace, but are often on the receiving end of adverse 

employment action, such as the denial of a promotion.81 As these factors may serve 

to aggravate a mental condition, the workplace itself may become a cause of mental 

illness.82 A stressful work environment may also trigger mental health conditions, as 

stress is a powerful debilitator among employees and has been singled out as the 

factor most likely to negatively affect mental health.83  

The primary stereotype regarding people with mental health conditions in the 

workplace is that they are less capable of performing the duties of their positions, 

mainly because of a misunderstanding of the nature of their mental illness.84 This 

stereotype causes employers to underestimate employees with mental health 

conditions and serves as a barrier to equal opportunity: Such employees are for 

example less likely to be promoted or rewarded.85 Support for mental health conditions 

in the workplace is also often inadequate, making these employees hesitant to 

disclose their mental illness to the employer.86  

The stereotyping of individuals with mental health conditions is more severe than that 

experienced by people with physical health issues, primarily because of the invisible 

                                                           
78  Employees with mental health conditions also reported having had their employment terminated while 

they were still adjusting to their medication(s). See Stefan 2002:4. 
79  One study revealed that “in comparison to persons with general medical disorders, mentally ill persons 

have the strongest stigma rankings, lowest employability rankings, and largest productivity adjusted 
wage differentials”. See Janda 2009:423, referring to Baldwin and Marcus 2006:388. See also Baldwin 
and Marcus 2011, in Schultz and Rogers (eds) 2011:56. 

80  Janda 2009:414. 
81  Janda 2009:404. 
82  Janda 2009:420. 
83  Stress-related disability is prevalent and can no longer be seen as a unique occurrence. See Janda  
 2009:421. 
84  Janda 2009:424. 
85  Janda 2009:424. 
86  A former chair of the Equality and Human Rights Commission noted that “it is probably still more  
 difficult, in the 21st century, to come out as having mental health conditions than it was to reveal that  
 you were gay or lesbian thirty years ago”. See Janda 2009:426. 
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nature of mental illnesses.87 Amplifying the problem in relation to mental health 

conditions is the fact that they may develop from physical conditions, often also 

existing concurrently.88 In the employment context, the hidden nature of mental health 

conditions perpetuates and aggravates the misunderstanding of these disorders by 

employers, who view them as “conditions of laziness, stupidity or bad temperament”.89  

Since employees with mental health conditions are also perceived to be violent and 

unpredictable, an employer’s fear of violence at work and a possible hostile work 

environment provides another significant barrier to employment for people with mental 

illness.90 Employers who do not have experience in employing people with mental 

health conditions have in fact revealed that their primary concerns in employing these 

individuals are possible strange behaviour and the possibility of workplace violence.91 

This discrimination experienced by these vulnerable workers infringes on one of their 

most fundamental human rights, namely the right to work, as enshrined in the 

Universal Declaration of Human Rights (UDHR).92 However, Janda reports that 

although the UDHR asserts this right, international legislation giving effect to it is 

scarce and unsatisfactory.93 The WHO agrees, stating that “most existing national 

mental health legislation is outdated and actually takes away the rights of mentally ill 

persons, rather than providing protection”.94 An analysis of international disability 

legislation also reveals unequal treatment of mental disabilities in relation to physical 

disabilities, as most of the statutes do not even specifically provide for the protection 

of people with mental health conditions.95  

                                                           
87  Danforth 1999:664. Cases involving mental illness are also considerably more complex than those  
 involving physical illness. See Blair 1999:1351. Mental health conditions seldom have specific  
 objective criteria, such as biological markers and pathology results, which can aid in the “visibility” of  
 their presence. See Allan 2005:53. 
88  See for example Pretorius v Compensation Commissioner 2010 31 ILJ 1117 O. 
89  Danforth 1999:664, 666. 
90  Fear of workplace violence and resultant employer liability has been suggested as a reason why 

 courts and legislatures in the USA, for example, seem reluctant to extend protection to   persons with 
mental health conditions. See Danforth 1999:678, 684, 685. 

91  Danforth 1999:678, 684, 685. 
92  See UDHR 1948: art 23(1). Also see Janda 2009:404. 
93  Janda 2009:416. 
94  Janda 2009:416, referring to the WHO’s Handbook on Mental Health, Human Rights and Legislation 

2005. 
95  However, accepting that mental health and physical health are of an equal status may prove  
 challenging, as several mental illnesses are not as visible as physical illnesses. See Janda 2009:414,  
 416. 
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In light of the “unprecedented number of workers affected by mental illness and the 

resulting negative effects upon the economy”, along with the concomitant costs for 

employers as well as the stigma and discrimination suffered by these individuals,96 a 

re-analysis of the legal framework governing mental health conditions is required. 

As mentioned, this thesis will be exploring depression as primary example of a mental 

health condition prevalent in the modern-day workplace. The following section will 

therefore consider this disorder and its features that may create problems in the world 

of work. 

2.4 Depression and the world of work: a social and occupational double helix 

… I feel exhausted all the time and keep getting sick and taking time off. My boss is asking me what’s 
wrong but I can’t speak to him about feeling so overwhelmed and unable to cope – that’s like 

admitting I can’t handle the pace. I can’t afford to lose my job. I get frustrated with feeling like this 
when everyone around me seems to cope and be happy all the time, it makes me angry and I 

sometimes feel like lashing out. The only thing that seems to help is a few drinks in the evening …97 

 

2.4.1 Nature and prevalence of depression 

Depression has been described as a “whole body illness” that displays symptoms of 

physical, cognitive and behavioural impairment, presents as feelings of extreme 

sadness, helplessness and hopelessness,98 and is associated with high rates of 

distress.99 It causes an individual to become increasingly more inefficient,100 which 

may contribute to difficulties in employment, where the individual is expected to be 

productive.101 The disease is notorious for the fact that it presents differently in 

different people, its changeable nature and its high rate of reoccurrence, as symptoms 

never fully disappear, but merely vary in intensity over time.102  

                                                           
96  For example, it was estimated in 2007 that mental illness cost the United States economy  
 approximately $150 billion a year. Janda 2009:404-406. 
97  Hawkey 2014:31, referring to a report of the Depression and Anxiety Group’s call centre in  
 Johannesburg. 
98  Hawkey 2014:31. 
99  Freeman and Joska 2013:16; Elinson et al. 2004:29. 
100  Carvalheira 2011:23. 
101  Depressed individuals experience low levels of energy and motivation, and struggle to engage in basic  
 everyday tasks, even to the point where they cannot get out of bed. See Weiten 2014:606. 
102  Sandoval 2014:701; World Federation for Mental Health 2012:14; Gotlib and Hammen 2002:21. 
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Depression may occur along with other illnesses or hide behind their symptomology 

(so-called “masked depression”).103 People may develop depression outside the 

workplace, with the disorder affecting their employment, or may develop depression 

due to occupational factors.104 Irrespective of the form it takes, however, it remains a 

serious mental health issue that prevents afflicted persons from leading a normal life, 

and cannot be considered a sign of personal weakness.105 It affects their ability to 

obtain and retain employment as well as to perform other activities that form part of 

daily life.106  

Depression is in fact a deceptively mild term for an extremely debilitating illness.107 

However, although it can be managed and treated with primary care108 and is generally 

regulated with the use of antidepressants109 and psychotherapy,110 most people 

suffering from depression do not receive treatment, and fewer than 25% of afflicted 

individuals worldwide have access to these treatments.111 According to the WHO, the 

average rate of untreated depression is 50% worldwide.112 

Depression is episodic in nature, normally persisting throughout a person’s life. Its 

onset is however usually between the age of 20 and 30, which makes it a particularly 

relevant concern in the employment sphere, as people typically seeking employment 

or being employed and attempting to advance their careers fall into this age bracket.113  

Apart from being the most common mental health problem in the Western world, it 

also affects all other societies, regardless of race, gender or social status.114 Indeed, 

depression has been described as one of the most widespread, debilitating and costly 

                                                           
103  World Federation for Mental Health 2012:14. 
104  Bender and Farvolden 2008:74. 
105  World Federation for Mental Health 2012:20. 
106  Depression has also been identified as the most predominant and costly mental health issue among  
 working-age individuals. See World Federation for Mental Health 2012:20. Also see Kessler and  
 Bromet 2013:120. 
107  Blair 1999:1353. 
108  World Federation for Mental Health 2012:6. 
109  Antidepressants constitute a class of “psychotropic medications” that control the level of  
 neurotransmitters in the human brain. See Blair 1999:1354. 
110  World Federation for Mental Health 2012:7; Blair 1999:1354.  
111  World Federation for Mental Health 2012:9.  
112  World Federation for Mental Health 2012:9. 
113  Freeman and Joska 2012:203; Freeman and Joska 2013:16. 
114  Welthagen and Els 2012:1. 
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health problems in existence.115 In 2012, the WHO reported depression as the leading 

cause of disability in the world, affecting more than 350 million people worldwide.116  

Also according to the WHO, depression is set to become the leading cause of disease 

in the world by 2030.117 A 2014 study in the USA revealed that between 6,9% and 

16,2% of employees were clinically depressed.118 In South Africa, studies have 

revealed that at least one in ten South Africans will be diagnosed with depression at 

some point in their lives.119 The disease itself does not discriminate, and affects a wide 

variety of people in the employment sphere, ranging from “domestic workers to 

CEOs”.120 

As a major occupational concern, depression has several negative effects in the 

workplace, including absenteeism, occupational and social dysfunction, lower 

employee productivity, an increased possibility of suicide, and increased stigma and 

discrimination.121 Depression reportedly has a more significant impact on work 

performance than several other major health problems, including diabetes, back 

problems, arthritis and hypertension.122  

Depression also results in high costs for employees123 and employers. In addition to 

the costs associated with presenteeism124 and absenteeism,125 depression also 

                                                           
115  World Federation for Mental Health 2012:7; Welthagen and Els 2012:1. 
116  Hawkey 2014:31; World Federation for Mental Health 2012:2, 6. 
117  World Federation for Mental Health 2012:2; Freeman and Joska 2012:203; Freeman and Joska 
 2013:16. 
118  Hawkey 2014:31. 
119  Freeman and Joska 2013:16. 
120  Kahn 2015. http://www.bdlive.co.za/national/health/2015/02/04/depressed-workers-hide-condition- 
 according-to-study. Accessed on 04/02/2015. 
121  Hawkey 2014:32; Freeman and Joska 2012:203; Welthagen and Els 2012:5; Elinson et al. 2004:29; 

Blackmore et al. 2007:2088; Seto 2012:7; Carvalheira 2011:28. 
122  Welthagen and Els 2012:5. 
123  Depression tends to indirectly worsen an afflicted individual’s physical health because of the individual’s 

unwillingness to participate in rehabilitation, poor diet and general decline in self-care. See Welthagen 
and Els 2012:5. 

124  Where employees are on the job, but are not fully functional because of their medical conditions (in 
this case, their mental health conditions). See Bender and Farvolden 2008:74. Also see Dewa and 
Mcdaid 2011, in Schultz and Rogers (eds) 2011:42. 

125  In addition to the increased number of sick leave days taken by people with depression, these 
individuals have also been found to be unproductive for at least two hours per day. Thus, if an employee 
works a traditional eight-hour workday, 25% of that day will be wasted. See Felts 2006:132. Also see 
Dewa and Mcdaid 2011, in Schultz and Rogers (eds) 2011:42. 

http://www.bdlive.co.za/national/health/2015/02/04/depressed-workers-hide-condition-%20%09according-to-study
http://www.bdlive.co.za/national/health/2015/02/04/depressed-workers-hide-condition-%20%09according-to-study
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affects burnout levels,126 stress-related ill health127 symptoms and work engagement 

levels.128 The direct costs as a result of the disorder account for 31% of the financial 

burden caused by depression and include costs associated with hospitalisation, 

medical treatments, medication, therapy and other medical expenses.129 Indirect costs 

are more difficult to calculate, but account for 69% of the burden, including costs 

associated with absenteeism, disability, suicide and low wages.130 Employees with 

depression are three to four times more likely to take sick leave than their healthy 

peers.131 A 2015 study confirms that depression adversely affects employee 

productivity, resulting in an average of 18 days’ sick leave per episode.132 It has also 

recently been reported that depression costs employers in the USA approximately 200 

million workdays each year.133 

The onset and prevalence of depression has been directly linked to the individual’s 

social environment, as depression generally stems from problematic social 

circumstances.134 In light of the fact that people spend the majority of their time at 

work, it naturally follows that the social environment in the workplace may be a primary 

contributor to the onset of depression. This is aggravated by the strong correlation 

between depression and life stress.135 The workplace is inevitably a stressful 

environment and may thus contribute to the development of depression. Increased job 

strain and workplace stress places employees at a higher risk for 12-month depressive 

episodes.136 

                                                           
126  Burnout refers to a “negative work-related well-being state”. Employees who suffer from burnout  

 are exhausted, feel ineffective, are detached from the job, feel a lack of accomplishment and are  
 cynical. Burnout is an extended response to “chronic and interpersonal stressors” encountered in the  
 employment environment. It affects not only the employee, but also the employer, as it is  
 accompanied by absenteeism, job withdrawal and intentions to resign. See Welthagen and Els 2012:2, 
4; Iacovides et al. 2003:209. 

127  May be physical or psychological in nature and is generally associated with absenteeism, low energy 
levels and loss of concentration and attentiveness. See Welthagen and Els 2012:2. 

128  Welthagen and Els 2012:1. In the USA, for example, depression costs $43,7 billion annually in losses due 
to absenteeism, presenteesim and treatment costs. See Sandoval 2014:688-689. 

129  Welthagen and Els 2012:1. Research has revealed that depressed employees cost their employers  
 anywhere from 70% to 147% more in terms of medical costs. See Carvalheira 2011:30. 
130  Welthagen and Els 2012:1. 
131  Sandoval 2014:703. 
132  Kahn 2015. http://www.bdlive.co.za/national/health/2015/02/04/depressed-workers-hide-condition- 
 according-to-study. Accessed on 04/02/2015. 
133  Sandoval 2014:703. 
134  Gotlib and Hammen 2002:314. 
135  Gotlib and Hammen 2002:317, 319. 
136  Blackmore et al. 2007:2088. 

http://www.bdlive.co.za/national/health/2015/02/04/depressed-workers-hide-condition-%20%09according-to-study
http://www.bdlive.co.za/national/health/2015/02/04/depressed-workers-hide-condition-%20%09according-to-study
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Suicide as a specific aspect of depression deserves independent consideration. 

Suicide is defined as “the act of taking one’s life voluntarily or intentionally”.137 The 

WHO has estimated that approximately one million people commit suicide each 

year.138 The link between employment and suicide has also been confirmed, as well 

as the impact of employment or employment status on the increased risk of suicide.139 

In addition, the prevalence of suicide reportedly varies across different occupational 

groups.140 

2.4.2 Origins and development of depression as a mental health condition 

Depression is hardly a new phenomenon, as many prominent figures in history 

acknowledged experiencing symptoms of the disorder. The biblical account of King 

Saul and the character Ajax in Homer’s Iliad are examples.141 Another historical figure 

who experienced severe depression and suicidal tendencies was the Russian author 

Leo Tolstoy, particularly while he was completing his well-known work Anna Karenina, 

when his depression became severe and pushed him to the brink of suicide.142 About 

this period, Tolstoy wrote the following:  

The thought of suicide came to me as naturally as thoughts about improving life had come to 
me formerly. The thought was so tempting that I had to use guile against myself so as not to 
bring it to fulfilment to hastily … I … used to hide rope lest I should hang myself on the cross 
beam of the bookshelves in the room where I undressed alone every evening, and gave up 
hunting with a gun lest I should be tempted by so easy a way of delivering myself from life.143 

Tolstoy’s symptoms are demonstrably characteristic of the modern diagnosis of 

depression, and are also not a rare or unusual occurrence. In fact, they are so 

widespread that almost all people have had some experience with it, either personally 

or through somebody they know.144 Other historical figures who struggled with 

                                                           
137  However, behaviour that is self-defeating or may lead to death, but lacks the intention of dying is not 

considered to be suicidal behaviour. See Winokur 1981:67. 
138  This results in an average of one suicide every 40 seconds. See Min et al. 2015:72. It has also been  
 reported that suicide attempts outnumber completed suicides by a ratio of as many as ten to one. See  
 Weiten 2014:609, referring to Sudak 2009. 
139  Yur’yev et al. 2010:62; Min et al. 2015:72. 
140  The risk appears to be higher among physicians, pharmacists, nurses, veterinarians, police officers  
 and military personnel. Unemployed people or people in a precarious employment relationship are  
 also more likely to commit suicide. See Min et al. 2015:72. 
141  Carvalheira 2011:21. 
142  Winokur 1981:1. 
143  Winokur 1981:1. 
144  Winokur 1981:1. 



 

31 
 

depression include Abraham Lincoln, Tchaikovsky, Edgar Allan Poe, Winston 

Churchill,145 Marilyn Monroe, Vincent van Gogh and Ernest Hemingway.146 

In 1864, the French psychiatrist Flaret investigated and presented an illness that was 

categorised by recurring attacks of mania147 and depression.148 Around the same time, 

another French physician, Baillarger, came to the same conclusion.149 These two were 

however not the first to notice the symptoms of depression and isolate it as a distinct 

form of illness. Although not labelled as such at the time, Hippocrates had already 

identified depression and mania, but regarded them independently without making any 

link between the illnesses.150 In 1896, Kraepelin placed depression in its appropriate 

context and identified that this “manic-depressive disease” comprised episodes of 

illness that alternated with long periods of health.151 Depression remained an 

interesting research topic in the years that followed, until its inclusion in the ICD and 

DSM classification systems,152 where the diagnosis has consistently evolved. 

Depression across all cultures has been a key area of research and investigation since 

the 1960s and 1970s.153 These studies, however, encountered many obstacles. 

Although the symptomology of depression appears to be similar across cultures, the 

modern conception of what depression is has been influenced and developed by 

Western culture. This has caused difficulties in studies of cultures that do not share 

the Western emphasis on positive emotions and positive perceptions of the self as the 

norm.154 

 

                                                           
145  Carvalheira 2011:21, referring to Gilbert 1993. 
146  Weiten 2014:606. 
147  “Mania” may be defined as a “mental illness in which a person becomes very emotional or excited”. 
 See Merriam-Webster Dictionary 2015a. http://www.merriam-webster.com/dictionary/mania. 
 Accessed on 13/08/2015. 
148  Winokur 1981:27. 
149  Winokur 1981:27. 
150  Winokur 1981:27. 
151  Winokur 1981:28. 
152  Depression was included in the DSM’s third edition in 1980 and in the ICD in 1992.  
153  Gotlib and Hammen 2002:467. The first cross-national study of depression was conducted and 

published by Weissman et al in 1996, using the DSM-III criteria for major depression. See Kessler and 
Bromet 2013:120. 

154  Gotlib and Hammen 2002:467-468. 

http://www.merriam-webster.com/dictionary/mania
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2.4.3 Depression under the Diagnostic and Statistical Manual of Mental 

Disorders 

Depression, as it is commonly known, is referred to as major depressive disorder 

(MDD) in clinical terms. Although “depression” is used as a blanket term in this thesis, 

the most prevalent of the depressive disorders – and therefore also the ones most 

likely to be diagnosed in those in the workplace – are MDD and persistent depressive 

disorder (dysthymia).155  

Persistent depressive disorder is a new addition to the DSM-5 and combines the 

former diagnoses of dysthymia and chronic depression found in the DSM-IV.156 The 

primary and consistent link between these diagnoses is that they require an individual 

to feel depressed for most of the day, almost every day, for at least two years. The link 

between these forms of depression is described as follows: 

The common feature of all of these disorders is the presence of sad, empty, or irritable mood, 
accompanied by somatic and cognitive changes that significantly affect the individual’s capacity 
to function. What differs among them are issues of duration, timing, or presumed etiology.157 

 

MDD, in turn, is characterised by discrete episodes that last at least two weeks, even 

though most episodes tend to last longer, and involves identifiable changes in “affect, 

cognition, and neurovegetative functions and inter-episode remissions”.158 Even 

though an individual may be diagnosed following a single episode, the disorder is 

primarily recurrent.159 Persistent depressive disorder (dysthymia) constitutes a more 

chronic form of depression and will be diagnosed when the mood disturbance lasts for 

at least two years.160 MDD may precede persistent depressive disorder (dysthymia) 

and MDD episodes may occur during the time when persistent depressive disorder 

(dysthymia) is present.161 

There exists a clear overlap between MDD and persistent depressive disorder 

(dysthymia), while the pertinent and essential distinction between these two conditions 

                                                           
155  Uher et al. 2014:465; Gotlib and LeMoult 2014:193, 197-198. 
156  “Dysthymia” refers to a persistent mild form of depression, while “chronic depression” constitutes a  
 form of low-grade depression that remains present for several years. See DSM-IV 1994:317-318. 
157  DSM-5 2013:155. 
158  DSM-5 2013:155. 
159  DSM-5 2013:155. 
160  DSM-5 2013:155. 
161  DSM-5 2013:169. 
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is that the latter condition presents with long term features, while the former presents 

with more recurrent features. 

For the purposes of this study, it is necessary to consider the specific diagnostic criteria 

and features of depression.162 These will be particularly relevant when considering the 

requirements of a disability in the legal sense, and the assessment of whether 

depression may qualify as such. The DSM-5 indicates the diagnostic criteria for MDD 

as follows:163 

A. Five (or more) of the following symptoms have been present during the same 2-week period 
and represent a change from previous functioning: at least one of the symptoms is either (1) 
depressed mood or (2) loss of interest or pleasure. 

 
Note: Do not include symptoms that are clearly attributable to another medical condition. 

 
1. Depressed mood most of the day, nearly every day, as indicated by either subjective 
report (e.g., feels sad, empty, hopeless) or observation made by others (e.g., appears tearful). 
2. Markedly diminished interest or pleasure in all, or almost all, activities most of the day, 
nearly every day (as indicated by either subjective account or observation). 
3. Significant weight loss when not dieting or weight gain (e.g., a change of more than 5% of 
body weight in a month), or decrease or increase in appetite nearly every day. 
4. Insomnia or hypersomnia nearly every day. 
5. Psychomotor agitation or retardation nearly every day (observable by others, not merely 
subjective feelings of restlessness or being slowed down). 
6. Fatigue or loss of energy nearly every day. 
7. Feelings of worthlessness or excessive or inappropriate guilt (which may be delusional) 
nearly every day (not merely self-reproach or guilt about being sick). 
8. Diminished ability to think or concentrate, or indecisiveness, nearly every day (either 
by subjective account or as observed by others). 
9. Recurrent thoughts of death (not just fear of dying), recurrent suicidal ideation without a 
specific plan, or a suicide attempt or a specific plan for committing suicide. 

 
B. The symptoms cause clinically significant distress or impairment in social, 
occupational, or other important areas of functioning. 

 
C. The episode is not attributable to the physiological effects of a substance or to another 
medical condition. 

 

The DSM-5 criteria for depression are met when an individual exhibits at least five of 

the nine psychiatric symptoms during the same two-week period, with at least one 

symptom being a depressed mood or loss of interest.164 

The diagnostic features of MDD are as follows:165 

                                                           
162  These features and criteria are particularly relevant to the legal fraternity, as they do not form part of 

law training or general legal discourse. 
163  DSM-5 2013:160-161, own emphasis added. 
164  Fried et al. 2014:2067. 
165  DSM-5 2013:162-164, own emphasis added. 
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The criterion symptoms for major depressive disorder must be present nearly every day to be 
considered present, with the exception of weight change and suicidal ideation. Depressed 
mood must be present for most of the day, in addition to being present nearly every day. The 
essential feature of a major depressive episode is a period of at least 2 weeks during which 
there is either depressed mood or the loss of interest or pleasure in nearly all activities.  

The mood in a major depressive episode is often described by the person as depressed, sad, 
hopeless, discouraged, or “down in the dumps”. In some individuals who complain of feeling 
“blah”, having no feelings, or feeling anxious, the presence of a depressed mood can be inferred 
from the person’s facial expression and demeanour.  

Many individuals report or exhibit increased irritability (e.g., persistent anger, a tendency to 
respond to events with angry outbursts or blaming others, an exaggerated sense of frustration 
over minor matters). Loss of interest or pleasure is nearly always present, at least to some 
degree. Individuals may report feeling less interested in hobbies, “not caring anymore”, or not 
feeling any enjoyment in activities that were previously considered pleasurable. 

Decreased energy, tiredness, and fatigue are common. A person may report sustained 
fatigue without physical exertion. Even the smallest tasks seem to require substantial 
effort. The efficiency with which tasks are accomplished may be reduced. Such individuals 
often misinterpret neutral or trivial day-to-day events as evidence of personal defects and have 
an exaggerated sense of responsibility for untoward events. 

Many individuals report impaired ability to think, concentrate, or make even minor 
decisions. They may appear easily distracted or complain of memory difficulties. Those 
engaged in cognitively demanding pursuits are often unable to function. Thoughts of 
death, suicidal ideation, or suicide attempts are common. 

The abovementioned descriptions all have an essential bearing on an individual’s 

ability to function in the workplace. Clearly, an individual suffering from depression 

poses a risk of increased absenteeism, loss of productivity and strained relationships 

in the employment environment. 

2.4.4 Depression under the International Classification of Diseases 

For the sake of completeness, it is necessary to consider depression under the ICD-

10 also. This classification instrument describes a “depressive episode” as follows: 

In typical mild, moderate, or severe depressive episodes, the patient suffers from lowering of 
mood, reduction of energy, and decrease in activity. Capacity for enjoyment, interest, 
and concentration is reduced, and marked tiredness after even minimum effort is 
common. Sleep is usually disturbed and appetite diminished. Self-esteem and self-
confidence are almost always reduced and, even in the mild form, some ideas of guilt or 
worthlessness are often present. The lowered mood varies little from day to day, is 
unresponsive to circumstances and may be accompanied by so-called “somatic” symptoms, 
such as loss of interest and pleasurable feelings, waking in the morning several hours before 
the usual time, depression worst in the morning, marked psychomotor retardation, 
agitation, loss of appetite, weight loss, and loss of libido. Depending upon the number and 
severity of the symptoms, a depressive episode may be specified as mild, moderate or 
severe.166 

                                                           
166  ICD-10 2015: chapter V (F32), own emphasis added. 
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The ICD-10 also notes depression as being a recurrent mental health condition, with 

symptoms that fluctuate in severity from episode to episode.167 Provision is also made 

for dysthymia, or chronic depression, which is described as a series of depressive 

episodes lasting for several years.168 The ICD-10 includes a condition termed 

“recurrent depressive disorder, currently in remission”, where the individual has 

experienced two or more depressive episodes in the past, but has been free from 

depressive symptoms for several months.169 

2.4.5 Psychiatric co-morbidity 

Most mental health conditions exist concurrently with, although usually independent 

of, one or more other mental health conditions.170 This is known as psychiatric co-

morbidity.  

As exposure to physical and/or psychological trauma is an inherent risk in many 

vocations, employees may develop various mental health conditions independently or 

concurrently, with depression being the primary one.171 There may also be an overlap 

in the symptomology of the co-morbid conditions, which may be attributed to the fact 

that features of an existing mental disorder may amplify an individual’s vulnerability to 

develop subsequent disorders.172  

With depression often associated with a variety of medical and psychiatric co-

morbidities, it is estimated that up to three quarters of individuals with depression also 

have some other form of mental health problem.173 For example, anxiety disorders, 

which are often caused by stress, frequently precede the onset of depression.174 Given 

the stressful nature of modern work environments, this is particularly relevant in the 

employment context. 

                                                           
167  ICD-10 2015: chapter V (F33). 
168  ICD-10 2015: chapter V (F34.1). 
169  ICD-10 2015: chapter V (F33.4). 
170  Merriam-Webster Dictionary 2015b. http://www.merriam-webster.com/dictionary/comorbid. 

Accessed on 13/08/2015. 
171  Bender and Farvolden 2008:74. 
172  Lockwood and Forbes 2014:109. 
173  Freeman and Joska 2013:17. 
174  Freeman and Joska 2013:17. 

http://www.merriam-webster.com/dictionary/comorbid
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The co-morbid mental health conditions most frequently encountered include (major) 

depression, other anxiety disorders and substance abuse.175 Post-traumatic stress 

disorder (PTSD) and MDD are particularly co-morbid.176 Given that PTSD is the 

primary response to trauma exposure, Lockwood and Forbes have suggested that 

MDD can develop as a consequence of PTSD.177 Other studies have indicated that 

PTSD may develop as a result of depression, since depression may predispose a 

person to the suffering of trauma.178  

2.5 Conclusion 

As this chapter has shown, mental health and the law have been intertwined from early 

times. This has continued in modern times, and the prevalence of mental health 

conditions, not only in society, but also in the workplace, appears to have increased.  

The DSM constitutes the most significant classification instrument in the diagnosis of 

mental disorders and is used extensively in both the psychiatric and legal fields. The 

judiciary in South Africa and the comparative jurisdictions appear to support the use 

of this manual in legal issues involving an element of mental health. 

Despite being highly prevalent, persons with mental health conditions continue to be 

stereotyped, stigmatised, discriminated against and subjected to prejudice in society 

and the workplace. Various misconceptions about mental illness perpetuate and 

exacerbate prejudice against these individuals, putting their basic human rights, 

particularly their rights to equality and dignity, at risk of violation. 

Depression in the workplace undeniably results in significant costs to employers, 

employees and society in general, which makes it a serious concern in employment 

law. Therefore, the legal implications of mental health conditions and their place in the 

legal framework cannot be disregarded or dismissed. The legal framework governing 

mental health conditions need to be certain and clear. 

Against this backdrop, part 2 will reflect on mental health conditions under the South 

African legal framework, with chapters 3, 4 and 5 respectively analysing mental 

                                                           
175  Biehn et al. 2013:290. 
176  Frueh et al. 2010:261, 263. 
177  Lockwood and Forbes 2014:109. 
178  Lockwood and Forbes 2014:109. 
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disability, discrimination based on mental health and reasonable accommodation for 

those with mental health conditions. 
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_________________________________________________________ 

PART 2 

DOMESTIC MENTAL HEALTH JURISPRUDENCE: 

CONSIDERATIONS UNDER THE SOUTH AFRICAN LEGAL 

FRAMEWORK 

“They've promised that dreams can come true - but forgot to mention that nightmares are dreams, 
too.”  

― Oscar Wilde 

_________________________________________________________ 
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PROLOGUE TO THE SOUTH AFRICAN LEGAL FRAMEWORK GOVERNING 

MENTAL HEALTH CONDITIONS IN EMPLOYMENT 

___________________________________________________________________ 

Part 2 evaluates the South African legal framework governing the law of disability, 

discrimination and reasonable accommodation in relation to people with mental health 

conditions, especially depression. Each of the topics will be evaluated in separate 

chapters to enable a focused analysis of the approach to mental health conditions 

under each specific area of employment law. Part 2 will also endeavour to identify and 

clarify the current legal status of mental health conditions, using depression as a 

specific example, with the aim of identifying any controversies, ambiguities and 

lacunae in the existing legal framework.  

A consistent undercurrent throughout this part of the thesis will be the various basic 

and internationally recognised human rights of persons with mental health conditions, 

especially equality and human dignity, against the backdrop of the prejudice, 

discrimination and disadvantage they suffer. 

In exploring the approach to mental health conditions under the South African legal 

framework, the relevance and independence of the human psyche under South 

African law requires consideration.1 Throughout history, the human corpus has been 

considered to consist of a physical as well as a psychological component, both of 

which require legal protection.2 The concept of the mind and the physical body as 

separate legal constructs, and the notion of injury to the mind, can be traced back to 

                                                           
1  All natural persons have legal subjectivity and are the bearers of the fundamental human rights  
 embodied in the Constitution. In addition to the fundamental rights, natural persons are also the  
 bearers of specific personality rights. See Slabbert 2008:72. 
2  The separation of the human mind and body can be seen in Aristotle’s De Anima and Descartes’s  

 Cogito ergo sum, and has been a consistent concept in Western jurisprudence. See Slabbert 
 2008:74; Loubser et al. 2012:314. The human body as an independent personality interest has  
 been recognised from early times, dating as far back as 450 BC to the Twelve Tables and Digesta in  
 Roman law. It was carried over into Roman-Dutch law, and consequently became part of the South 
African common law, before being entrenched as a constitutional right in the South African Bill of 
Rights. The constitutional entrenchment of the personality right to corpus is reflected in the right to 
safety and security of the person in sec 12 of the Constitution, which includes the right to bodily and 
psychological integrity (own emphasis added). See Neethling et al. 2005:83. Also see Ackermann 
2013:93, referring to Minister of Justice v Hofmeyer 1993 3 SA 131 A: 132C ff. 
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Roman law, which recognised that a person could experience distress of the mind 

without any accompanying physical injury.3 

According to research, 16,5% of South Africans suffered from a common mental 

illness such as depression or anxiety in 2009.4 In 2013, the South African College of 

Applied Psychology reported that one in six South Africans suffered from depression, 

anxiety and substance abuse problems, while less than 16% of these individuals 

received treatment for their mental health concerns.5 A 2014 report indicated that 

30,3% of South African adults would suffer from a mental health problem at some point 

in their lives.6 In research conducted by the South African Depression and Anxiety 

Group in 2015, it was found that one in four South Africans suffered from depression.7  

In the employment realm, 54% of depressed individuals indicated that their productivity 

had decreased due to the disorder, while each depressive episode required 

approximately 18 days of sick leave.8 The number of sick leave days taken by an 

individual with depression, however, will vary according to the severity of the 

depressive episode, with some studies reporting up to 57 days of sick leave per 

incident.9 The stigma surrounding mental illness in South Africa is another significant 

concern, with sufferers fearing discrimination and even dismissal should they reveal 

their mental health conditions to their employers.10 Therefore, the empirical evidence 

                                                           
3  De Villiers 1899:79 describes this concept as follows: “With the elasticity characteristic of the Roman 

Law actions, the principle of the Lex Cornelia with regard to attacks upon the person was extended by 
analogy (utilis actio) to the case where there was no actual impact upon the body of the person 
assaulted, but distress of the mind, which has its seat in the body, is brought about in a somewhat 
similar manner as if an assaulted had actually been committed; so that it was considered an injury 
under the Lex Cornelia …”; own emphasis added. 

4  Mail & Guardian 2009. http://mg.co.za/article/2009-04-20-almost-one-in-five-south-africans-suffer-
mental-illness. Accessed on 05/11/2014. 

5  Sacap 2013. http://www.sacap.edu.za/mental-health-south-africa-whose-problem-counselling/.   
 Accessed on 05/11/2014. 
6  Chiumia and Van Wyk 2014. http://africacheck.org/reports/do-a-third-of-south-africans-really-   
 suffer-from-mental-illnesses/. Accessed on 05/11/2014. 
7  South African Depression and Anxiety Group 2015. 
 http://www.sadag.org/index.php?option=com_content&view=article&id=2391:new-research-on-
 depression-in-the-workplace&catid=11:general&Itemid=101. Accessed on 28/09/2015. 
8  South African Depression and Anxiety Group 2015. 
 http://www.sadag.org/index.php?option=com_content&view=article&id=2391:new-research-on-
 depression-in-the-workplace&catid=11:general&Itemid=101. Accessed on 28/09/2015. 
9  Korb 2015:1. 
10  This is aggravated by the fact that persons with mental illnesses are still viewed as “crazy,  
 dangerous or weak”. See Sacap 2013. http://www.sacap.edu.za/mental-health-south-africa-whose- 
 problem-counselling/. Accessed on 05/11/2014. 

http://mg.co.za/article/2009-04-20-almost-one-in-five-south-africans-suffer-mental-illness
http://mg.co.za/article/2009-04-20-almost-one-in-five-south-africans-suffer-mental-illness
http://www.sacap.edu.za/mental-health-south-africa-whose-problem-counselling/
http://africacheck.org/reports/do-a-third-of-south-africans-really-%20%20%20%09suffer-from-mental-illnesses/
http://africacheck.org/reports/do-a-third-of-south-africans-really-%20%20%20%09suffer-from-mental-illnesses/
http://www.sadag.org/index.php?option=com_content&view=article&id=2391:new-research-on-%09depression-in-the-workplace&catid=11:general&Itemid=101
http://www.sadag.org/index.php?option=com_content&view=article&id=2391:new-research-on-%09depression-in-the-workplace&catid=11:general&Itemid=101
http://www.sadag.org/index.php?option=com_content&view=article&id=2391:new-research-on-%09depression-in-the-workplace&catid=11:general&Itemid=101
http://www.sadag.org/index.php?option=com_content&view=article&id=2391:new-research-on-%09depression-in-the-workplace&catid=11:general&Itemid=101
http://www.sacap.edu.za/mental-health-south-africa-whose-%20%09problem-counselling/
http://www.sacap.edu.za/mental-health-south-africa-whose-%20%09problem-counselling/
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points to the problematic nature of mental health conditions in South African society 

and the country’s workplaces. 
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CHAPTER 3 

MENTAL DISABILITY UNDER THE SOUTH AFRICAN LEGAL FRAMEWORK 

___________________________________________________________________ 

3.1 Introduction 

This chapter analyses mental health conditions, and especially depression, as a 

possible mental disability under South African law. Following an analysis of the 

international instruments influencing South African law in relation to mental disabilities, 

and an investigation of the disability concept, the symptoms and diagnostic features 

of depression will be tested against the disability definition that currently applies under 

the country’s legal system. 

3.2 International instruments in the consideration of people with mental 

disabilities 

In accordance with sections 391 and 2332 of the Constitution, as well as the 

comparative nature of this thesis, the international law relevant to persons with mental 

disabilities first needs to be considered before the South African legal framework is 

analysed. 

The Declaration on the Rights of Disabled Persons,3 which was proclaimed by the 

United Nations (UN) General Assembly in 1975, was the first international instrument 

that expressly recognised the inherent human dignity of people with disabilities.4 This 

declaration was preceded by the Declaration on the Rights of Mentally Retarded 

Persons.5 The following paragraphs provide an overview of other international 

instruments applicable to persons with mental disabilities. 

                                                           
1  Section 39 of the Constitution states that when interpreting the Bill of Rights, a court, tribunal or forum  
 must consider international law and may consider foreign law. 
2  Section 233 of the Constitution states that “when interpreting any legislation, every court must prefer  
 any reasonable interpretation of the legislation that is consistent with international law over any  
 alternative interpretation that is inconsistent with international law”. 
3  GA Res 3447 XXX 9 Dec 1975. 
4  Bhabha 2009:227. 
5  GA Res 2856 XXVI 20 Dec 1971. This declaration recognised the rights of “mentally retarded  
 persons” as equal to those of other persons and aimed to protect their well-being and interests. 
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3.2.1 United Nations Convention on the Rights of Persons with Disabilities6 

The UN Convention on the Rights of Persons with Disabilities 2006 (or “the UN 

Disability Convention”) is of primary significance as an international instrument dealing 

with the employment of people with mental disabilities, especially as it does not view 

disability as a deviation or a pathological condition, but rather as part of human 

diversity.7  

The Disability Convention addresses the social, cultural, economic and legal barriers 

that prevent persons with disabilities from fully participating in society and fulfilling their 

human rights.8 It embodies an international movement away from the medicalised 

model of disability and embraces an understanding of disability based on human 

rights.9 It endorses a substantive approach to equality, which seeks to target deep-

rooted structural inequalities and disadvantage suffered by people with disabilities, 

including mental disabilities such as depression.10 

The Disability Convention recognises that people with disabilities continue to face 

various barriers to participation as equal members of society, and that their inherent 

and basic human rights continue to be violated in all parts of the world.11 In an attempt 

to promote international change for people with disabilities, it states as its purpose the 

promotion, protection and advancement of the full and equal enjoyment of all human 

rights and fundamental freedoms by persons with disabilities, as well as respect for 

their inherent human dignity.12 It also provides the following definition for persons with 

disabilities: 

Persons with disabilities include those who have long-term physical, mental, intellectual or 
sensory impairments which in interaction with various barriers may hinder their full and 
effective participation in society on an equal basis with others.13 

This definition clearly promotes equality and equal opportunity for people with mental 

disabilities and acknowledges that various barriers may obstruct their equal 

                                                           
6  Signed by South Africa on 30 Mar 2007, and ratified on 30 Nov 2007. See Grobbelaar-Du Plessis and 

Nienaber 2014:366. 
7  Grobbelaar-Du Plessis and Nienaber 2014:379. 
8  Gibson 2011:12. 
9  Gibson 2011:12. 
10  Broderick 2015:109. 
11  UN Disability Convention 2006: preamble (k). 
12  UN Disability Convention 2006: art 1. 
13  UN Disability Convention 2006: art 1, own emphasis added. 
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participation in society and the workplace. These barriers may include the attitudes, 

prejudice and stereotypes harboured by employers and co-workers in the workplace. 

The Disability Convention also recognises the right of persons with disabilities to 

access the labour market and to participate on an equal basis with others in 

employment.14 

3.2.2 International Labour Organisation Vocational Rehabilitation and 

Employment (Disabled Persons) Convention15 

The ILO has firmly established its position on the employment of people with 

disabilities with its Vocational Rehabilitation and Employment (Disabled Persons) 

Convention No.159, which promotes equality for and the equal treatment of disabled 

people in the workplace and applies to all categories of disabled persons.16 “Disabled 

person” in terms of this convention refers to “an individual whose prospects of 

securing, retaining and advancing in suitable employment are substantially reduced 

as a result of a duly recognised … mental impairment”.17 This has formed the basis of 

the definition suggested by the UN and the European Union (EU), and is in itself 

equality-based.18 

3.2.3 International Labour Organisation Code of Good Practice on the Managing 

of Disability in the Workplace 

The ILO Code of Good Practice on the Managing of Disability in the Workplace 2001 

(or “the ILO Disability Code”) also promotes the protection of persons with mental 

disabilities. It recognises that persons with disabilities are not a homogeneous group; 

that their mental disabilities can be acquired at any point in their lives, and may either 

have a momentous or minimal impact on their ability to work and participate in 

                                                           
14  The right to work for persons with disabilities encompasses those persons who enter the workplace  
 with a disability, as well as those who develop a disability in the course and scope of their  
 employment. The right to work on an equal basis with others includes not only equal opportunities,  
 but also equal remuneration for work of equal value, safe and healthy working conditions, and  
 protection from harassment. See UN Disability Convention 2006: art 27(1), 27(1)(b). 
15  Although a significant convention on the international stage, South Africa did not ratify or implement  
 it or its principles domestically. See ILO 2015a.     
 http://www.ilo.org/dyn/normlex/en/f?p=1000:11300:0::NO:11300:P11300_INSTRUMENT_ID:312304
 Accessed on 28/09/2015. 
16  ILO Vocational Rehabilitation and Employment (Disabled Persons) Convention No. 159 1983: art 1(4),  
 art 4. 
17  ILO Vocational Rehabilitation and Employment (Disabled Persons) Convention: art 1(1). 
18  Carvalheira 2011:63. 

http://www.ilo.org/dyn/normlex/en/f?p=1000:11300:0::NO:11300:P11300_INSTRUMENT_ID:312304
http://www.ilo.org/dyn/normlex/en/f?p=1000:11300:0::NO:11300:P11300_INSTRUMENT_ID:312304
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society.19 The principles that inform the ILO Disability Code are those underlying the 

ILO Vocational Rehabilitation and Employment (Disabled Persons) Convention 

mentioned above.20 The ILO Disability Code has as its primary objective the promotion 

and protection of equal employment opportunities for people with disabilities, as well 

as promoting safe, healthy and accessible workplaces for these persons.21 

3.2.4 International Labour Organisation Executive Summary on Mental Health in 

the Workplace22 

The ILO Executive Summary on Mental Health in the Workplace 2000 also flows from 

the ILO Vocational Rehabilitation and Employment (Disabled Persons) Convention 

and provides support for the promotion and protection of the rights of persons with 

mental disabilities. The rights to freedom, equality, human dignity and security of these 

persons are stated as being paramount and worthy of protection.23 

3.2.5 Mental Health and Work: Impact, Issues and Good Practices 

The ILO and WHO report Mental Health and Work: Impact, Issues and Good Practices 

2000 indicates that accessing the right to decent and productive work in conditions of 

freedom, dignity, equality and security is particularly challenging for people with mental 

health conditions.24 The report also states that as a result of the prevalence and 

pervasiveness of mental health problems, the WHO recognises mental health as a top 

priority.25 It reveals that mental health conditions are among the most significant 

contributors to the burden of disease and disability worldwide, and predicts a further 

rise in mental health problems and mental disabilities in future.26 The report confirms 

that mental health conditions have serious consequences for both individuals and their 

                                                           
19  ILO Disability Code: preface. 
20  ILO Disability Code: item 1.2.1. 
21  ILO Disability Code: item 1.1. 
22  Since this executive summary flows from the ILO convention discussed above, it has not  
 been incorporated in South African law. See ILO 2015b. 
 http://www.ilo.org/skills/pubs/WCMS_108221/lang--en/index.htm. Accessed on 28/09/2015. 
23  Gabriel and Liimatainen 2000:1. 
24  Harnois and Gabriel 2000:vi. 
25  Harnois and Gabriel 2000:vi. 
26  Mental health conditions are among the top three leading causes of disability across the globe. See  
 Harnois and Gabriel 2000:1. 

http://www.ilo.org/skills/pubs/WCMS_108221/lang--en/index.htm
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respective employers, since productivity and working capacity are considerably 

reduced.27 

All these international instruments appear to stress the rights to equality, equal 

opportunity and inherent human dignity of persons with mental disabilities in the 

workplace. As international law must be considered in terms of the South African 

Constitution, these rights will be of paramount importance in the South African legal 

framework governing disabilities also. 

3.3 The disability concept: The nature and scope of mental disabilities under 

South African law 

The terms “persons with disabilities”, “people with disabilities” and “disabled 

people/persons” are used interchangeably in this thesis in order to reflect their use not 

only in the South African legal framework, but also globally. This approach is in line 

with that of the ILO Disability Code. 

South Africa is one of a few jurisdictions that constitutionally protect the rights of 

persons with disabilities.28 Section 9(3) of the Constitution entrenches the right to 

substantive equality and equal opportunity for these persons.  

The constitutional rights to dignity, equality and freedom are central to the protections 

and liberties of people with mental disabilities in employment.29 Unlike the legal 

frameworks in the USA and the UK, however, the South African legal framework does 

not contain any disability-specific legislation. Although disability is listed as a protected 

ground of equality in the Constitution, it has received little judicial attention as such, 

with the courts still having to develop a theory of disability equality.30 This is particularly 

true in the context of persons with mental disabilities and their pursuit of substantive 

equality. 

The cluster of constitutional rights applicable to persons with mental disabilities – 

namely the rights to equality, dignity and social security – aim to protect and advance 

                                                           
27  Harnois and Gabriel 2000:1. 
28  See also Christianson 2004, in Dupper et al. 2004:154.  
29  Christianson 2012, in Le Roux and Rycroft 2012:290. 
30  Bhabha 2009:230. 
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the rights of these persons and go beyond mere protection from discrimination.31 

Flowing from the constitutional right to equality, the Employment Equity Act (EEA) also 

specifically protects these persons’ rights in the workplace. The EEA serves the dual 

purpose of eliminating unfair discrimination against persons with disabilities, as well 

as redressing past disadvantages and promoting substantive equality for these 

individuals through affirmative action measures.32 The EEA and the Code of Good 

Practice: Key Aspects on the Employment of People with Disabilities 2002 (or “the 

Disability Code”)33 promote the fundamental rights of equality and human dignity in 

the workplace for disabled persons.34 

Disability is included in the list of prohibited grounds in both section 9(3) of the 

Constitution and section 6(1) of the EEA; yet, no single, accepted definition exists.35 

What constitutes a disability depends primarily on the circumstances.36 The EEA 

defines people with disabilities as “people who have a long-term or recurring physical 

or mental impairment which substantially limits their entry into or advancement in 

employment”.37 The Disability Code 2002 was published under the EEA as a guiding 

document in order to assist persons in the employment and legal spheres in dealing 

with disability-related issues. Together with the Technical Assistance Guidelines on 

the Employment of People with Disabilities, it constitutes an important source of 

disability jurisprudence in employment. Apart from falling under chapter 2 of the EEA 

as a listed ground of unfair discrimination, disability is also one of the groups singled 

out as beneficiaries of affirmative action measures in terms of chapter 3. 

Affirmative action measures as provided for in the EEA are consistent with both ILO 

Convention 111 and the South African Constitution.38 These measures aim to ensure 

that suitably qualified persons from designated groups enjoy equal opportunities in 

employment and are equitably represented at all occupational levels in the 

                                                           
31  Disability equality stems from the transformative imperatives contained in the key legal instruments.  
 See Bhabha 2009:219. 
32  Sec 6(1) of the EEA provides that unfair discrimination on the basis of an individual’s disability is  

 prohibited. The same act singles out disability as one of the designated beneficiary groups of affirmative 
action. Also see Christianson 2004, in Dupper et al. 2004:159. 

33  Importantly, however, the Disability Code does not constitute delegated legislation, and instead  
 constitutes a form of quasi-legal guideline. See Ngwena 2006:615. 
34  Christianson 2004, in Dupper et al. 2004:187. 
35  Pretorius et al. 2001:7-26(1). 
36  Pretorius et al. 2001:7-26(1). 
37  Sec 1. 
38  Van Niekerk et al. 2015:155. 
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workplace.39 Designated groups are defined as “black people, women and people 

with disabilities”.40  

It is important to distinguish between mental disability as a ground of unfair 

discrimination in terms of section 6(1) of the EEA, and people with disabilities as a 

designated group benefiting from affirmative action measures. Pretorius et al point out 

that while a narrower interpretation of disability is applied in the assessment of which 

individuals may qualify for affirmative action measures, the interpretation of disability 

as an anti-discrimination measure should be broader so as to protect these persons 

from discrimination.41 

The fundamental policy behind the protection of persons with mental disabilities is to 

give effect to their human rights.42 The South African legal framework protects 

employees with disabilities as a vulnerable group, because they constitute a minority 

with traits and characteristics that are different from those of people in mainstream 

society.43 Disability is a central concept in the social, legal and medical outcomes of 

cases involving psychological injury and illness.44 It is also significant to note that 

mental health conditions, such as depression, are ranked as the leading cause of 

disability in South Africa.45 

In spite of the negative connotations attached to “mental disability”, this phenomenon 

remains under-theorised and under-researched, and has received little academic and 

even less judicial attention in South Africa.46 Ngwena points out that the equality claims 

of people with disabilities remain unfulfilled, inadequately acknowledged and 

misunderstood.47 From an equality perspective, Mégret and Msipa have also 

suggested that a formal approach to equality is inadequate in promoting the rights of 

persons with disabilities because of its inability to take into account individual needs.48  

                                                           
39  EEA: sec 15(1); Du Plessis and Fouche 2015:93. Grogan (2014a:139) explains that affirmative action 

constitutes a system in terms of which a measure of discrimination is permitted in favour of a particular 
group that has been disadvantaged by discrimination in the past.  

40  EEA: sec 1, own emphasis added. 
41  Pretorius et al. 2014:7-29. Also see Ngwena 2007:150.  
42  Standard Bank of SA v CCMA: 1253[60]. 
43  Standard Bank of SA v CCMA: 1253[61]. 
44  Schultz 2008:94. 
45  Ewart Smith 2012:75. 
46  Ngwena 2014:275. 
47  Ngwena 2014:275. 
48  Mégret and Msipa 2014:263. 
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The nature and scope of “mental disability” will depend on the particular circumstances 

of each case.49 The Technical Assistance Guidelines on the Employment of People 

with Disabilities (or “the Disability Guidelines”) provide that a disability is a “condition 

caused by an accident, trauma, genetics or a disease which may limit a person’s 

mobility, hearing, vision, speech, intellectual or emotional functioning”.50 As 

depression is a condition that limits both intellectual and emotional functioning, it would 

appear that it may satisfy the legal criteria to constitute a disability.51 

Mental disability constitutes a broad concept encompassing traditional ideas relating 

to mental impairments as well as the social and economic barriers that stem from 

these impairments.52 From a conceptual perspective, mental disability may include a 

wide range of individuals who at some point in their lives experienced some form of 

mental impairment that deviates from the norm, or have had the experience of being 

treated as if they were so impaired.53 Consequently, the label of disability may arise 

from self-identification or may be imposed on an individual by others.54 From a 

psychological perspective, disability is regarded as a form of behaviour and is not 

viewed as an individual attribute, but rather as a complex set of “conditions, activities 

and relationships” that stem from an individual’s social environment, including the 

workplace.55  

Defining disability in the employment context shifts the focus from the diagnosis of the 

employee’s disability to its effect on his or her ability to work and to secure 

                                                           
49  Pretorius et al. 2014:7-28; Ngwena and Pretorius 2003:1819; Christianson 2012, in Le Roux and Rycroft 

2012:294. Unless the specific criteria for determining disability are supplied, it may become an 
amorphous concept without any clear identity or boundaries. See Ngwena 2010:216. The classic 
biomedical conceptualisation regards disability as “an observable deviation from the biomedical norms 
of structure or function directly produced by a medical condition”. See Schultz 2008:95. 

50  Disability Guidelines:1, own emphasis added. The Integrated National Disability Strategy White Paper 
1997 endorses the ILO’s definition of disability, namely that “a person with a disability is an individual 
whose prospects of securing and retaining suitable employment are substantially reduced as a result of 
physical or mental impairment”. 

51  A detailed evaluation follows in 3.5.2 below. 
52  Christianson 2012, in Le Roux and Rycroft 2012:294. 
53  Ngwena 2010:216; 2006:617. 
54  Ngwena 2006:618. 
55  Schultz and Stewart 2008:107. 
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employment.56 Therefore, the mental disability concept cannot be rigidly and 

irrefutably defined, as much of its consideration depends on the context.57  

3.4 The medical and social models of disability 

The medical model of disability has been the traditional approach,58 considering the 

disability label to be apolitical and morally neutral, as it may be verified and confirmed 

by scientific and clinical means.59 The medical model regards impairment as an 

“abnormality that needs to be corrected, cured or overcome and sees the individual as 

alterable and the social environment as fixed and unalterable”.60 It is therefore the 

individual and not the environment that needs to change.61  

Many regard the medical model of mental disability as stigmatising, or at least 

amplifying the stigma attached to disability, since its focus on a medical diagnosis in 

effect legitimises the dichotomy between normality and abnormality.62 According to 

the medical model, psychological impairment is psychiatrically informed, and 

structured according to the provisions and classifications in the DSM.63 The medical 

model offers the advantage of certainty, but holds the disadvantage of overlooking the 

fact that mental disability is socially constructed.64 

                                                           
56  Standard Bank of SA v CCMA: 1256[68]. 
57  In essence, disability may be considered as being “less categorical and more relational”, taking on such 

a fluid form that it can encompass a wide range of persons. See Ngwena 2010:217. 
58  According to religious views predating the medical model, disability and mental disability were  

 understood and viewed as a misfortune or the consequence of sin, guilt, bad luck or bad genetics.  
 In this regard, the  introduction of the medical model was seen as a significant move towards ensuring  
 human rights for disabled individuals, as disability was now rooted in medical science and no longer in 
a belief system. For over 30 years, the medical model of disability was the primary consideration in the 
WHO’s actions, and as a result, disability-related language in the public policies of several international 
jurisdictions focuses on the rehabilitation and cure of mental impairments. See Diniz et al. 2009:64, 66. 

59  Ngwena 2010:219, referring to Pendo 2002:1198. 
60  Christianson 2012, in Le Roux and Rycroft 2012:294, referring to Nattrass 2006:4. In terms of the  
 medical model, disability is considered the result of a physical, cognitive or sensory deficit. See  
 Ngwena 2005a:220. 
61  Christianson 2012, in Rycroft and Le Roux 2012:294, referring to Nattrass 2006:4. The medical model  

 considers disabilities as deficiencies that must be diagnosed, treated and cured. It reflects an “able- 
 bodied” perspective as the norm and regards disability as the extent to which the individual suffering 
from impairment deviates from the norm. See Bhabha 2009:223. 

62  Bhabha 2009:223; Ngwena 2006:626. In the medicalisation of disability, the divide between “normal” 
and “abnormal” is amplified, with no allowance for the consideration of diverse human abilities. This 
simply intensifies the stigma attached to disability. See Ngwena 2010:230. 

63  Schultz 2008:94. 
64  Ngwena 2005a:225. 
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The social model of disability, in turn, identifies disability as a social and cultural 

construct instead of a mere medical one.65 This approach centres on substantive 

equality as a transformative principle66 and adheres to the notion that barriers erected 

by society and the environment in relation to disability are as disabling as the 

environment itself.67 This stems from the fact that disability is not predominantly an 

impairment residing in the human body, but also a social phenomenon arising from 

the disobliging and adversarial way in which the social environment intersects with 

disability.68  

In terms of the social model, disability is understood as an experience of inequality 

shared by people with different types of impairments,69 such as various mental health 

conditions, including depression. The social model has materialised as a “socio-

political approach and a counterpoint to bio-medicalised understandings of disability 

or the medical model”.70 This model pursues a society that accommodates diversity.71 

Whilst the medical model of disability relies strongly on a medical diagnosis, the social 

model considers the effect of the impairment on the individual, which includes the 

removal of societal barriers such as physical and attitudinal constraints.72 The shift in 

emphasis in disability theory from the medical to the social model has gone a long way 

towards creating a more hospitable and accommodating climate for the inclusion of 

persons with disabilities in mainstream society and the workplace.73 

The UN Disability Convention illustrates support for the social model of disability.74 

The Disability Code states that the focus in the context of employment is on the effect 

                                                           
65  The social model of disability is supported and defended from a philosophical perspective as well as 
 by disability rights activists and the UN. See Ngwena and Pretorius 2003:1820. The social  
 model shows the impact of disability activism. See Ngwena 2006:630. 
66  Ngwena and Pretorius 2003:1820. 
67  Ngwena and Pretorius 2003:1820. The social model promotes the view that limitations do not  
 stem from an affected individual’s ability to function in society, but instead from society’s inability to  
 function inclusive of all persons. See Bhabha 2009:223. 
68  Ngwena 2010:235. 
69  Diniz et al. 2009:65. 
70  Ngwena 2014:276, referring to Bickenbach 1993:61-92. 
71  The social model promotes a societal obligation to take positive action in favour of equal  
 participation. See Ngwena 2014:284. 
72  Christianson 2012, in Le Roux and Rycroft 2012:294. 
73  Bhabha 2009:224. 
74  The convention states that “disability is an evolving concept and … results from the interaction between 

persons with impairments and attitudinal and environmental barriers that hinders their full and 
effective participation in society on an equal basis with others”; own emphasis   added. See UN 
Disability Convention: preamble (e). 
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of the disability on the individual in relation to the working environment, “and not on 

the diagnosis or impairment”.75 Christianson points out that the disability definition in 

the EEA and the Disability Code emphasises that South African law follows the social 

model of disability.76 However, the “clinically recognised” requirement for a mental 

impairment again leans towards the medical model of disability, despite the fact that 

the diagnosis should not be the focus in establishing disability under the EEA.77 The 

disadvantage associated with this emphasis on the medical model is that persons who 

do not have an actual mental impairment, but are treated as if they do, are in no way 

accommodated.78 As a result of prejudice, people may be treated as if they are 

disabled, even in the absence of a mental impairment.79 

Pretorius et al point out that “progressive conditions” under the Disability Code also 

emphasise support for the medical model of disability, because a restrictive 

interpretation does not extend protection to persons who are not actually disabled, but 

are treated as if they are (the category of so-called “perceived disabilities”).80 At the 

same time, the Disability Guidelines indicate support for the social model of disability 

by stating that the central part of the struggle for persons with disabilities is the need 

to overcome barriers set by society and the environment, and that disability is a normal 

part of the human experience.81 

Although the social model of disability is preferred in the pursuit of substantive equality 

for people with mental disabilities, the medical and social disability models are not 

mutually exclusive. These models are both necessary for addressing mental disability, 

with the medical model usually being the starting point in identifying mental 

impairments.82 The social model, on the other hand, serves to highlight the fact that 

discrimination is a social phenomenon, and offers a more nuanced approach for 

addressing discrimination based on mental disability.83 

                                                           
75  Disability Code: item 5.1. 
76  Christianson 2012, in Le Roux and Rycroft 2012:295; Christianson 2004, in Dupper et al. 2004:163. 
77  Christianson 2004, in Dupper et al. 2004:166; Christianson 2012, in Le Roux and Rycroft 2012:295. 
78  Ngwena and Pretorius 2003:1822. 
79  Ngwena and Pretorius 2003:1822. 
80  Pretorius et al. 2014:7-30(3). 
81  Disability Guidelines 2005:3. 
82  Ngwena 2004:174. 
83  Ngwena 2004:174. 
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3.5 Mental health conditions in the disability context under the South African 

legal framework, with special reference to depression as a disability in the 

workplace 

3.5.1 Introductory remarks 

To consider whether depression constitutes a disability under the South African legal 

framework, and thus attracts legal protection, it needs to be tested against the 

disability definition provided in the Disability Code, which flows from the definition in 

the EEA, as well as the legal considerations attaching to these. 

3.5.2 The definition of people with disabilities: The Employment Equity Act, the 

Disability Code and the consideration of depression as a disability 

The EEA provides that individuals with disabilities are “people who have a long-term 

or recurring physical or mental impairment which substantially limits their 

prospects of entry into or advancement in employment”.84 Only individuals who satisfy 

all the criteria in the definition will be considered people with disabilities. 

The Revised Draft Code of Good Practice on the Employment of Persons with 

Disabilities (or “the Revised Disability Code”)85 defines persons with disabilities as 

inclusive of “those who have long-term physical, mental, intellectual or sensory 

impairments which in interaction with various barriers may hinder their full and effective 

participation in society on an equal basis with others”.86 

For the purposes of this section, it is important to reiterate that depression is an 

extremely debilitating illness that affects an individual’s ability to secure and retain 

employment as well as to perform everyday activities. It is said to have a more 

significant impact on work performance than several other major health concerns, 

                                                           
84  EEA: sec 1, own emphasis added. See Bhabha 2009:229, who suggests that this definition is informed 

by a medical model of disability, which undervalues the actual potential and capabilities of the specific  
 individual and fails to take into account perception and stereotyping, which is an integral part of the 
equality analysis.  

85  GN 581 Government Gazette 2015:12 Jun (38872). 
86  Revised Disability Code: par 5.2. This definition has been adopted from the UN Disability Convention. 

The Revised Disability Code does however also provide and endorse the definition of persons with 
disabilities provided by the EEA. See Revised Disability Code: par 5.3. 
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such as diabetes, arthritis and hypertension. It is also significant to restate that the 

WHO considers depression as the leading cause of disability worldwide. 

The judiciary has not yet extensively and specifically considered depression as a 

possible disability in terms of the Constitution or the EEA. The closest to such an 

assessment was the case of New Way Motor and Diesel Engineering (Pty) Ltd v 

Marsland. Although this case dealt with an employee’s mental breakdown and 

consequent depression under the law of dismissal, it is still relevant in the disability 

context. The Labour Appeal Court in this case held that it was not strictly necessary to 

determine whether depression constituted a disability in terms of section 187(1)(f) of 

the Labour Relations Act (LRA).87 Instead, the court held that even if this condition 

were not to be considered as a form of disability, the discrimination suffered by the 

employee as a result of his mental health problem had the potential to impair his 

fundamental human dignity as a human being, or to affect him in a comparably serious 

manner.88 Thus, the court proceeded on the basis of this assessment, omitting to 

analyse whether depression could indeed constitute a disability in the legal sense. 

Although the assessment of whether depression can be regarded as a disability was 

not strictly necessary in this case, it would have provided legal clarity. If the Labour 

Appeal Court had established depression as a legally recognised form of disability, 

individuals with this mental health condition would have been better placed to argue 

that they have suffered unfair discrimination based on the listed ground of disability, 

and also would have been in a stronger position to request reasonable 

accommodation from their employers. 

In Eskom and National Union of Mineworkers obo Fillisen,89 the lines between 

depression, incapacity and disability were blurred in the absence of an analysis of 

whether depression satisfied the legal requirements of a disability. Although this case 

dealt with a dismissal for incapacity where an employee suffered from depression, no 

clear distinction was drawn between incapacity and disability; the commissioner failed 

                                                           
87  New Way Motor and Diesel Engineering (Pty) Ltd v Marsland: 24. 
88  New Way Motor and Diesel Engineering (Pty) Ltd v Marsland: 24. 
89  2002 23 ILJ 1666 ARB. 
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to correct the view that the employee’s depression was “one of permanent disability”, 

and no disability analysis took place.90 

Similarly, in IMATU obo Strydom v Witzenberg Municipality,91 an employee suffering 

from depression was regarded as having a disability, without any form of disability 

analysis. In this case, the court held that “[a]ccommodating an employee with a 

disability is the primary way of avoiding a dismissal for incapacity”.92 However, it was 

never determined whether depression amounted to a legal disability. 

The aforesaid cases serve as prime examples of instances where an explicit and clear 

cut assessment could have been made by the judiciary on whether or not depression 

constitutes a disability in the legal sense and under which circumstances this would 

be the case. 

3.5.2.1 Mental impairment 

The existence of impairment may be considered the crux of disability, as the disability 

is in effect the consequence of impairment.93 At their core, impairments may be 

described as “measurable deviations from biomedical norms”.94 In the context of 

people with mental health conditions, these deviations include anomalies, defects or 

loss of mental function.95 The ILO Disability Code defines an impairment as “[a]ny loss 

or abnormality of a psychological … function, including the systems of mental 

function”.96 

According to the South African Disability Code, a mental impairment constitutes “a 

clinically recognised condition or illness that affects a person’s thought processes, 

judgment or emotions”.97 This includes conditions such as intellectual, emotional and 

learning disabilities.98 This definition is similar to the definition adopted by the WHO.99 

Christianson points out that it is generally accepted that the term “mental” should be 

                                                           
90  Eskom and National Union of Mineworkers obo Fillisen: 1672. 
91  2008 29 ILJ 2947 LC. 
92  IMATU obo Strydom v Witzenberg Municipality & Others: 2950. 
93  Ngwena and Pretorius 2003:1821. 
94  Ngwena 2005a:221. 
95  Ngwena 2005a:221. 
96  ILO Disability Code: item 1.4. 
97  Disability Code 2002: item 5.1.1(iii). 
98  Disability Guidelines 2005:8. 
99  Pretorius et al. 2014:7-30(3). 
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interpreted as widely as possible, covering all forms of impairment.100 Although the 

definition requires the mental health condition to be “clinically recognised”, it does not 

clarify who should recognise it. Christianson suggests that a medical practitioner or 

psychologist’s opinion will have to be sought in this regard.101 However, it should be 

noted that in cases of mental health conditions such as depression, medical 

practitioners may have varying opinions, especially in the absence of a definitive 

biological test.102 Ngwena and Pretorius, in turn, state that the determination of a 

“clinically recognised condition or illness” is a question of fact that must be proved by 

means of expert evidence.103 

The cases of Media 24 v Grobler,104 New Way Motor and Diesel Engineering (Pty) Ltd 

v Marsland105 and Urquhart v The Compensation Commissioner106 illustrate the South 

African judiciary’s willingness to accept the use of the DSM in legal proceedings to 

establish the existence of mental illnesses and impairments. Burns and Alonso-

Betancourt also point out that the DSM is “adhered to religiously” by the mental health-

care community in South Africa and is often referred to and cited by the country’s 

judicial forums.107 

Since the Disability Code requires a mental impairment to be a “clinically recognised 

condition or illness”, without identifying the person or institution that should recognise 

it, and given Christianson’s indication that it should be interpreted as widely as 

possible, it is suggested that Ngwena and Pretorius’s recommendation should be 

preferred. Thus, the determination should be a question of fact, which is to be proven 

by expert evidence. As Christianson has suggested, such an expert will be a medical 

practitioner qualified to make the relevant diagnosis.  

Allan points out that the diagnosis of a mental health condition is considered to be 

generally accepted and clinically recognised if it is included in the DSM or ICD 

classification systems.108 Depression is indeed included in both of these classification 

                                                           
100  Christianson 2012, in Le Roux and Rycroft 2012:295-296. 
101  Christianson 2004, in Dupper et al. 2004:165-166.  
102  See Abbas 2014:13. 
103  Ngwena and Pretorius 2003:1822. 
104  2005 6 SA 328 SCA: 56-59.  
105  2009 12 BLLR 1181 LAC: 24. 
106  2005 JDR 1008 E: 10. 
107  Burns and Alonso-Betancourt 2013:151. 
108  Allan 2005:52. 
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instruments, and as such, should be considered as generally accepted and clinically 

recognised in South Africa. 

Therefore, since the majority of psychologists and psychiatrists prefer the use of the 

DSM in making their diagnoses, and depression is a recognised condition in terms of 

the DSM, it follows that depression will constitute a mental impairment in terms of the 

EEA, provided that all the requirements for such a diagnosis are met. 

3.5.2.2 Long-term conditions 

In terms of the Disability Code, “long-term” means that “the impairment has lasted or 

is likely to persist for at least 12 months”.109 Therefore, the “long-term” requirement 

focuses on the duration instead of on the cause of the impairment.110 Ngwena and 

Pretorius suggest that the 12-month period should be considered as a useful starting 

point and not an inflexible period, as the medical diagnosis as well as the prediction of 

a prognosis is based more on probability than certainty.111 

As discussed in chapter 2, major depressive disorder (MDD) is diagnosed if all the 

relevant symptoms are present for at least the same two-week period. Although 

depression is episodic in nature, normally persisting throughout a person’s life, it is 

difficult to predict upon the first episode which form the disorder will take and whether 

it will be chronic, episodic or a discrete episode.112 

MDD is characterised by inter-episode remissions, and a recurrent disorder may 

present multiple times in a 12-month period. Since it does not consistently last for 12 

months or longer, however, one may argue that it will not meet the long-term 

requirement set by the Disability Code. On the other hand, in line with Ngwena and 

Pretorius’s recommendation,113 namely that the 12-month period should not be 

regarded as an inflexible period, but as a useful starting point, MDD may possibly 

                                                           
109  Disability Code 2002: item 5.1.2(i). 
110  Pretorius et al. 2014:7-32. 
111  Ngwena and Pretorius 2003:1824. 
112  Lake 2005:154-155, referring to Miller 1997:718. 
113  Ngwena and Pretorius 2003:1824. 
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satisfy the long-term requirement, as it may be consistently, albeit episodically, present 

for at least 12 months.114 

Persistent depressive disorder (dysthymia), however, is a more chronic and persistent 

form of depression that is only diagnosed after a two-year period. This form of 

depression will undoubtedly satisfy the long-term requirement, persisting for well over 

12 months. 

3.5.2.3 Recurring conditions 

The Disability Code defines “recurring” as an impairment “that is likely to happen again 

and to be substantially limiting. It includes a constant chronic condition, even if its 

effects on a person fluctuate”.115 The condition may thus disappear or become 

dormant for a certain period of time and then return, but is never cured.116 However, 

the Disability Code is silent on how often the impairment should recur before it may be 

legally considered as a recurring impairment.117 

As the DSM and ICD both describe MDD as being characterised by inter-episode 

remissions that, although symptoms may fluctuate, continuously reoccur, there can be 

little doubt that this disorder will satisfy the “recurring” requirement in terms of the 

EEA’s Disability Code. This is reinforced by the fact that depression persists for the 

duration of a person’s life, even though the symptoms may become dormant and 

resurface at various intervals. 

The “recurrent depressive disorder, currently in remission” classified in the ICD may 

also satisfy the recurring criterion. However, the symptoms would have to be active at 

the time of the assessment. 

3.5.2.4 Progressive conditions 

The Disability Code defines progressive conditions as those conditions that “are likely 

to develop or change or recur. People with progressive conditions or illnesses are 

considered as people with disabilities once the impairment starts to be substantially 

                                                           
114  However, a possible concern in this regard may be the fact that the assessments made by qualified  
 medical practitioners in making a diagnosis may differ from practitioner to practitioner, given the  
 unpredictable occurrence of MDD symptomology. 
115  Disability Code 2002: item 5.1.2(ii). 
116  Disability Guidelines 2005:8. 
117  Pretorius et al. 2014:7-32. 
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limiting. Progressive or recurring conditions which have no overt symptoms or which 

do not substantially limit a person are not disabilities”.118 

Although a single episode of depression may be severe enough to justify a diagnosis 

in terms of the DSM, depression is by its very nature a disorder that progressively 

develops over time until the requisite number of symptoms are present to make a 

diagnosis. The symptoms of depression may therefore develop, change and recur 

over time.  

In light of the considerable psychiatric co-morbidity associated with depression, it may 

constitute a progressive condition if, for example, workplace stress causes an 

employee to develop an anxiety disorder, which could eventually result in depression. 

It will however only amount to a progressive condition once the symptoms become 

substantially limiting. 

As the symptoms of depression may have a significant impact on an individual’s ability 

to function in society and the workplace, even in the absence of sufficient symptoms 

to make an official diagnosis, depression may in fact satisfy the “progressive 

conditions” requirement set by the Disability Code, provided that the symptoms are 

severe enough to substantially limit the individual’s ability to function in the 

employment sphere. 

3.5.2.5 Substantially limits 

The purpose of the “substantially limits” requirement is to eliminate from consideration 

those disabilities that have a trivial or minor adverse effect.119 The focus of this 

requirement is on the impact of the mental disability in the employment environment, 

instead of on the disability itself.120 The nature and duration of the mental disability 

should however be taken into account when considering its impact.121 The 

determination of whether a mental impairment is substantially limiting will thus consist 

of its effects, nature and duration in the workplace.122 

                                                           
118  Disability Code 2002: item 5.1.2(iii). 
119  Pretorius et al. 2014:7-34. 
120  Pretorius et al. 2014:7-34. 
121  Pretorius et al. 2014:7-34. 
122  Pretorius et al. 2014:7-34. 
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The Disability Code provides the following explanation for “substantially limiting”:123 

(i) An impairment is substantially limiting if, in its nature, duration or effects, it 
substantially limits the person’s ability to perform the essential functions of the 
job for which they are being considered.  

(ii) Some impairments are so easily controlled, corrected or lessened, that they have no 
limiting effects. For example, a person who wears spectacles or contact lenses does 
not have a disability unless even with spectacles or contact lenses the person’s vision 
is substantially impaired.  

(iii) An assessment to determine whether the effects of an impairment are 
substantially limiting, must consider if medical treatment or other devices would 
control or correct the impairment so that its adverse effects are prevented or 
removed. 
 

Pretorius et al suggest that serious long-term or recurring impairments will have an 

equally substantial and adverse impact on an individual’s entry into or advancement 

in employment where there is a link between the impairment and the person’s ability 

to discharge the inherent requirements of the job.124 

The Disability Guidelines provide that employers may enlist the assistance of “qualified 

experts” to determine whether a particular impairment is substantially limiting and to 

obtain relevant information and documentation in this regard.125 In the context of 

people with mental health conditions, mental health-care practitioners, psychologists 

and psychiatrists may be approached to determine whether a particular mental health 

problem is substantially limiting. 

Two categories of impairments are excluded from the “substantially limiting” category, 

the first being impairments that are “so easily controlled, corrected or lessened” that 

they have no limiting effects,126 and the second, various conditions based on public 

policy.127 Ngwena suggests the following inference flowing from the Disability Code: 

[W]here an impairment can be controlled or substantially eradicated, the impairment ceases to 
have substantial adverse effects even if it remains present in a residual way. If the residual or 
subsisting effects are not substantially limiting, there is no impairment. Conversely, where the 
medical intervention does not have the effect of eradicating substantial adverse effects, the 
intervention should be ignored when determining when the impairment is substantially 
limiting.128 

                                                           
123  Disability Code 2002: item 5.1.3, own emphasis added. 
124  Pretorius et al. 2014:7-34. 
125  Disability Guidelines:8. Also see Ngwena and Pretorius 2003:1826. 
126  Disability Guidelines:8.  
127  Disability Guidelines:9. 
128  Ngwena 2005a:233. 
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A noteworthy ruling in this regard was that in IMATU v City of Cape Town,129 where it 

was held that a disability may be treated with medication, and thus, even if it is a long-

term impairment, it will not necessarily be substantially limiting once treated.130  

Lake suggests that the “mitigating measures” consideration raises a concern, namely 

that certain persons may not have access to or be able to afford medications and 

treatments for their mental health condition(s). Consequently, an employee who can 

afford or has access to these treatments may be regarded as being substantially 

limited and, thus, disabled in the legal sense, while a less fortunate person may not 

be afforded protection in a similar set of circumstances.131 

The fact that impairment has been lessened, controlled or corrected does however not 

prevent individuals from being treated as if they still have the disability.132 An 

employer’s attitudes and prejudices towards mental health conditions are not regarded 

as “substantial limitations” under South African law. This may result in a situation 

where an employer’s perceptions of an employee’s mental health condition may 

substantially limit the employee’s entry into or advancement in employment, without 

the employee being able to prove this prong of the disability definition. 

Lake points out a potential shortcoming of the “substantially limits” requirement, 

namely the creation of a catch-22 in the workplace in terms of which a person may be 

too impaired to perform his or her work effectively, but may not be substantially limited 

in discharging the inherent requirements of the job.133 Consequently, a person with a 

mental impairment may be too impaired to execute his or her employment duties 

effectively, but not sufficiently disabled to receive protection under the EEA.134 

An assessment of whether depression is substantially limiting should take into account 

the symptoms and relevant diagnostic features of the disorder. According to the DSM 

(which overlaps significantly with the ICD, as discussed in chapter 2), depression is 

characterised by the following factors, which may make the disorder substantially 

limiting in employment: 

                                                           
129  2005 26 ILJ 1404 LC. 
130  IMATU v City of Cape Town: 1436[89]. 
131  Lake 2005:166. 
132  Ngwena and Pretorius 2003:1826. 
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 depressed mood most of the day, nearly every day; 

 markedly diminished interest or pleasure in all, or almost all, activities; 

 decreased energy, tiredness and fatigue (A person may sustain fatigue without 

physical exertion. Even the smallest tasks seem to require substantial effort. 

The efficiency with which tasks are accomplished may be reduced.); 

 impaired ability to think, concentrate or make even minor decisions (A person 

may appear easily distracted or complain of memory difficulties. Those 

engaged in cognitively demanding pursuits are often unable to function.); 

 increased irritability, for example persistent anger, a tendency to respond to 

events with angry outbursts or blame, and an exaggerated sense of frustration 

over minor matters. 

The DSM provides that these symptoms cause clinically significant distress or 

impairment in occupational functioning. 

If an employee experiences a depressed mood for most of the day, nearly every day, 

and has a severe loss of interest in the activities that (s)he is required to perform, this 

may substantially limit the individual’s ability to discharge the inherent requirements of 

the job. Likewise, if an employee experiences decreased levels of energy, tiredness 

and fatigue, this will substantially limit his or her ability to function properly in the 

workplace and perform his or her employment duties. Similarly, a diminished ability to 

think or concentrate will severely affect an individual’s ability to effectively perform his 

or her work duties. Increased irritability and anger outbursts may strain or compromise 

an employee’s ability to interact with co-workers and clients, and may therefore also 

substantially limit an individual’s ability to discharge the inherent requirements of the 

job. In addition, clinically significant distress and impairment in occupational 

functioning may substantially limit an employee’s ability to gain entry into or advance 

in employment. 

The fact that depression causes several major occupational concerns, such as 

absenteeism, occupational and social dysfunction and decreased productivity, also 

supports the notion that the disorder may substantially limit a person’s ability to 

discharge the inherent requirements of a particular employment position. Moreover, 

cognitive impairment, which has been noted in about two-thirds of depressed 
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individuals,135 may considerably impair an employee’s ability to perform his or her 

employment duties. 

Another significant concern in the workplace is the fact that sleep disturbances, 

particularly insomnia, are present in up to 90% of depressed individuals.136 Employees 

who attempt to work while tired from a lack of sleep will not be at their most productive 

when performing their duties. Sleep disturbances also create the risk of being prone 

to sleeping on the job, which may in turn give rise to disciplinary action against a 

depressed employee. Clearly, these symptoms also constitute a substantial limitation 

of the employee’s ability to perform the inherent requirements of his or her job. 

Depression may be regulated with the use of antidepressants and psychotherapy, 

which may manage the disorder. Therefore, depression will not meet the standard of 

being “substantially limiting” in line with the requirements of the Disability Code if the 

use of these medications and treatments removes the substantially limiting effects of 

the impairment. In these cases, depression will thus not amount to disability and will 

not be eligible for legal protection. However, if the use of the medications and 

treatments fails to remove the substantially limiting effects, depression will most likely 

meet the “substantially limiting” requirement set by the Disability Code, which along 

with the other requirements, will afford depression protection as a disability in terms of 

the EEA.  

A further relevant consideration is that antidepressants may have negative side 

effects, which may be substantially limiting, affecting an individual’s functional capacity 

in the workplace. Some common side effects of antidepressants include the 

following:137 

 Insomnia 

 Sedation and dizziness 

 Headaches 

 Nervousness 

 Agitation 

 Excessive sweating 
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 Weight gain 

 Fatigue 

 Tremors and shaky hands 

 Nausea 

Any of these, either independently or combined, may substantially limit an employee’s 

ability to discharge the inherent requirements of an employment position – a significant 

observation considering that approximately 38% of people taking antidepressants 

experience one or more of these side effects.138 All the side effects may significantly 

distract employees, impair their ability to think and concentrate, and ultimately affect 

their productivity.  

Moreover, most guidelines recommend that antidepressants be used for six to nine 

months following the diagnosis of depression,139 exposing the individual to the side 

effects of the medication over an extended period of time, which may substantially limit 

the person’s entry into or advancement in employment. It follows, then, that if the use 

of medication does not remove the substantial limitations of depression, or if it gives 

rise to other substantially limiting factors, the employee or job applicant should still be 

considered as substantially limited in their entry into or advancement in employment. 

Interestingly, it is still unclear as to what the legal position would be if medication such 

as antidepressants were prescribed to an employee with depression, but not taken. In 

these circumstances, the depressed employee would fall outside the realm of legal 

protection, as the medications, if taken, may have removed the substantially limiting 

effects of the impairment. On the other hand, if the medications would not have 

removed the limiting effects, the position is ambiguous. However, this cannot be 

established unless the employee actually uses the medication. 

3.5.2.6 Perceived disabilities 

In addition to the self-perception of disability, the social perceptions of disability, 

including those that arise in the workplace, as well as persons’ attitudes towards the 

disabilities of others are important considerations in determining disability.140 This is 
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especially true in relation to mental disabilities, which are typically associated with a 

high degree of stigmatisation, stereotyping and prejudice.141 Discrimination may thus 

also occur in circumstances where there is a perceived instead of an actual mental 

disability.142 

However, the EEA does not explicitly extend protection to persons with so-called 

“perceived disabilities”, as the definition under the South African legal framework does 

not include a “perceived disability” prong. It is unclear why the South African legal 

framework, which is so intensely committed to the protection of human dignity and 

equality, would have omitted perceived disabilities from the definition.143 

Consequently, individuals who are perceived to have a mental disability or impairment 

are left without explicit protection in the South African dispensation, despite the 

prevalence and severity of these conditions in the workplace. As will be shown in the 

discussion of the USA and UK legal frameworks in chapters 6 and 7, both the 

Americans with Disabilities Act and the UK’s Equality Act incorporate this 

consideration, thus extending additional protection to persons with mental health 

conditions.  

Interestingly, the original Draft Code of Good Practice on Disability in the Workplace 

did make provision for instances of perceived disabilities.144 This consideration was 

however not adopted and included in the final 2002 Disability Code, nor does the 2015 

Revised Disability Code extend protection in this regard. 

Extending protection to persons who face disadvantage due to attitudinal and social 

barriers, such as stigma and prejudice, as a result of their mental health condition(s), 

                                                           
141  Social stigma and perceptions relating to mental health conditions have been found to be more  
 disabling than the disability itself. See Schultz and Stewart 2008:108. 
142  Albertyn and Goldblatt 2014, in Woolman and Bishop (eds) 2014:35-70. 
143  See Christianson 2004, in Dupper et al. 2004:172, who suggests that this may have been done to prevent 

asymptomatic disorders or diseases from being included in the definition. 
144  The original Draft Disability Code (which preceded the published final code) stated the following: 

“Employers may not unfairly discriminate against employees or applicants for employment, because 
the employer suspects or believes, whether the belief or suspicion is correct or not, that the applicant 
or employee has an impairment that amounts to a disability, or that they have been disabled or they 
are, or have been, associated with other people who are, or have been, disabled. People in a 
relationship, or association with, or those who have responsibility for, a person with a disability, have, 
under the Act, Chapter II’s rights to protection against unfair discrimination but not Chapter III’s 
affirmative action protections.” See Draft Disability Code: 5; own emphasis added.  
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such as depression, would be in line with the social model of disability and the 

substantive approach to equality. 

The fact that depression has been lessened, controlled or corrected and is no longer 

substantially limiting does not prevent the individual from being treated by his or her 

employer as if (s)he still has the disability.145 Similarly, individuals who had a form of 

mild or less severe depression that could not be diagnosed, as well as persons who 

merely displayed symptoms of depression, may be treated by their employers as if 

they are disabled, even though their symptoms are not severe enough to satisfy the 

“substantially limiting” requirement. Added to that, the societal perception, 

stigmatisation and prejudice associated with this mental health condition may lead 

employers to make unfounded assessments of the capacity to work of persons who 

experienced depression in the past. This may expose these persons to disadvantage 

in employment, with little legal recourse, since South African law does not explicitly 

extend protection to cases of perceived disability.146  

This lack of protection is not in line with the social model of disability or the substantive 

approach to equality that the EEA endorses and aims to achieve. 

3.5.3 Other mental health conditions as disabilities 

Although it is beyond the scope of this thesis to test other specific mental health 

conditions against the definition of disability as was done with depression above, other 

clinically recognised conditions such as post-traumatic stress disorder, bipolar 

disorder and schizophrenia may also meet the requirements set by the Disability Code 

to be considered as legally recognised disabilities. Both from a general perspective 

and in terms of the DSM, their nature, duration and effects allow them to be recognised 

as mental impairments, to possibly be long-term, progressive and recurring, and to 

                                                           
145  Ngwena and Pretorius 2003:1826. 
146  Although the concept of reasonable accommodation for mental disabilities is discussed in chapter 5, it  
 is necessary to mention here that while perceived disabilities constitute a viable ground for unfair  
 discrimination, individuals whose mental health conditions cannot satisfy the requirements to  
 constitute a legal disability will not be eligible for reasonable accommodation, since accommodating  
 someone who is not legally disabled will impose a disproportionate burden on the business of the  
 employer. 
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potentially substantially limit an individual’s functioning in a similar manner to 

depression.147 

3.5.4 Mental disabilities under the Labour Relations Act 

As stated earlier, section 185 of the Labour Relations Act (LRA)148 provides that every 

employee has the right not to be unfairly dismissed.149 Employees may be dismissed, 

but not in an unfair manner.150 Fair reasons for dismissal are set out in section 188 of 

the LRA, namely misconduct, incapacity or poor work performance, and the 

employer’s operational requirements.151 Every dismissal must also be both 

procedurally and substantively fair.152 Dismissals that cannot be justified under section 

188 are considered arbitrary and unfair.153 

The test to establish the fairness of the dismissal of an employee with disabilities is 

derived from the Constitution and involves interplay between various fundamental 

rights, including equality, dignity, choice of trade, occupation or profession, and fair 

labour practices.154 However, this test cannot be limited to the Constitution, as other 

relevant legislation, case law and international instruments also need to be taken into 

account. 

Section 187 of the LRA stipulates categories of dismissals that are automatically 

unfair. Section 187(f) lists disability as a discriminatory ground that is considered an 

automatically unfair reason for dismissal. As there is a remarkable overlap between 

section 187 of the LRA and section 6 of the EEA, dismissal on one of the grounds in 

section 187 may also be actionable under the EEA.155 

This means that an employee may not be dismissed solely based on a mental 

disability, such as depression. Dismissing an employee merely for having depression 

or any other mental disability will be automatically unfair. The employee may also have 

                                                           
147  For an outline of the symptoms and diagnostic features of these mental health conditions, see DSM-5 

2013:87-90, 123-139. 
148  66/1995. 
149  See 4.4.3.6 above. 
150  Grogan 2014a:189. 
151  LRA: sec 188. Also see Grogan 2014a:189. 
152  LRA: sec 188. 
153  Grogan 2014a:189. 
154  Standard Bank of SA v CCMA: 1253[60]. 
155  Van Niekerk et al. 2015:267. 
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a claim for unfair discrimination under the EEA, depending on the circumstances. In 

cases where employees with mental disabilities were dismissed for incapacity on the 

basis of such disabilities, the courts and the CCMA have incorporated the use of the 

Disability Code to offer guidance on disabilities and their related legal considerations, 

in line with the substantive and procedural fairness required to legally dismiss an 

employee.156 

3.5.5 Concluding remarks 

It would appear, therefore, that as a clinically recognised impairment that is recurring 

in nature, depression may amount to a disability under the South African legal 

framework, provided that the symptomology is severe enough to substantially limit the 

individual’s entry into or advancement in employment. Explicit judicial and legislative 

recognition to this effect is however still lacking. 

3.6 Lacunae in the South African legal framework in relation to people with 

mental disabilities 

The analysis and considerations in this chapter seem to indicate that the South African 

legal system does not explicitly recognise depression or other mental health 

conditions, including PTSD, bipolar disorder or schizophrenia, as disabilities. Thus, 

even though depression may satisfy the legal requirements of a disability, it is not 

being recognised as such by either the legislature or the judiciary. 

Although the South African Constitution and the EEA extend protection to people with 

mental disabilities, this is insufficient, given the prevalence and negative 

consequences of mental health conditions in the workplace, and the vulnerability of 

those affected. The reasons for this statement  follow below. 

Preference for the medical disability model 

The Disability Code appears to favour the medical model of disability, which creates 

concern for persons with mental health conditions, who are exposed to social barriers 

such as stigma and prejudice because of their disorders. These social barriers require 

                                                           
156  See for example Wylie and Standard Executors and Trustees 2006 27 ILJ 2210 CCMA; National  
 Education Health & Allied Workers Union obo Lucas and Department of Health (Western  Cape) 2004 
 25 ILJ 2091 BCA; Standard Bank of SA v CCMA 2008 29 ILJ 1239 LC. 
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a substantive approach to equality and a shift towards the social model of disability, 

which would be more in line with the international legal position. Such an approach 

would contribute to the elimination of the prejudice, stigmatisation, discrimination and 

disadvantage suffered by these vulnerable individuals in the workplace. 

The lack of interpretative guidelines 

Interpretative guidelines specific to mental disabilities are also lacking under the South 

African legal framework. Although the Disability Code and Disability Guidelines do 

address mental impairments and mental disabilities, the guidelines and suggestions 

are insufficient given the nature and extent of the problem created by mental health 

conditions in the workplace. Guidelines on the categories of mental health conditions 

such as depression that may generally amount to legal disabilities, as well as details 

of various mental health conditions and their symptoms and consequences, will be of 

significant aid. 

The absence of explicit protection for perceived disabilities 

Arguably the most striking lacuna in the South African labour realm in relation to 

persons with mental disabilities is that these persons, who are vulnerable to severe 

stigmatisation, prejudice and adverse treatment based on perceptions of their mental 

health conditions, are not extended explicit protection in cases of “perceived disability”. 

Although the Revised Disability Code includes the definition of “persons with 

disabilities” as provided by the UN Disability Convention, which endorses the social 

model of disability and recognises perceived disabilities, perceived disabilities are not 

protected or incorporated in the rest of the code, nor do they form part of the EEA as 

an explicit ground of unfair discrimination.157 This is not in line with the Constitution’s 

commitment to the realisation of substantive equality and transformative 

constitutionalism158 in society and the workplace, nor does it comply with section 39(1) 

of the Constitution, which requires adherence to international law. 

 

                                                           
157  It should be noted that the consideration relating to reasonable accommodation stated in footnote 141  
 above applies equally here. 
158  This concept denotes an approach that seeks to address systematic inequality and to “shift the power  
 relations that maintain the status quo” in society and the workplace. See Albertyn 2007:256. This  
 concept is discussed extensively in 4.4.2.1.3 below. 
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The absence of disability specific legislation 

South Africa signed and ratified the UN Disability Convention, but the legislature did 

not pass enabling legislation to incorporate its principles into the South African legal 

framework. Although the various applicable provisions in the Constitution, EEA, LRA 

and the Promotion of Equality and Prevention of Unfair Discrimination Act 

(PEPUDA)159 are indeed aimed at protecting the rights of persons with disabilities, 

there is no disability-specific legislation in South Africa to truly protect or give effect to 

their rights. Therefore, persons with mental disabilities such as depression are forced 

to rely on the general non-discrimination provision contained in section 6(1) of the EEA 

and a non-binding code of good practice, instead of a detailed body of binding 

legislation that ensures legal certainty in relation to mental and other disabilities. 

Although it falls outside the scope of this study to consider the physical and other 

disabilities that could also form part of such disability-specific legislation, the lack of 

disability-specific legislation under the South African legal framework to give effect to 

the UN Disability Convention constitutes a lacuna in the South African legal system 

governing mental health conditions in employment. 

3.7 Conclusion 

The reflection in this chapter leads one to conclude that mental health conditions are 

under-researched and afforded inadequate consideration in the disability context.  

The practical test of depression against the disability requirements under the EEA and 

Disability Code shows that this mental health condition may indeed satisfy the criteria 

to qualify as a legally recognised disability and be eligible for protection under the law. 

Thus, depression may constitute a disability, but it not is not presently recognised as 

such in the Disability Code or Guidelines. 

Despite the fact that mental disabilities are prevalent in society, the individuals 

suffering from these disabilities will be placed under a strenuous burden in alleging 

that their mental health condition amounts to a legally recognisable disability, in the 

absence of disability specific legislation, guidelines to this effect and scarce judicial 

precedent on the topic. This constitutes the status quo despite that fact that 

                                                           
159  4/2000. 
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depression, for example, may satisfy the requirements of the disability definition, as 

illustrated in this chapter. 

Other individuals with depression are unable to obtain legal protection under the 

disability banner. This may happen in circumstances where the individual is 

depressed, but may not have the sufficient number of symptoms to be diagnosed and 

have their condition amount to a “clinically recognised impairment”. Furthermore, the 

person may obtain the aforesaid recognition and have enough symptoms to be 

impaired and have their ability to function in the workplace diminished, but these 

symptoms may not be severe enough to substantially limit the person’s entry into or 

advancement in employment. The effects and influence of the use of medication in 

treating and managing mental health conditions and its resulatant impact on a person’s 

eligibility of satisfying the disability definition is presently under-researched in South 

Africa.  

The current lacunae in the South African legal framework may make it difficult to 

convince a court of law that mental health conditions should be considered as 

disabilities in the South African world of work. Persons with mental disabilities, 

including individuals living with depression, constitute a vulnerable group in society 

and have suffered and continue to suffer systematic disadvantage, stigmatisation and 

marginalisation in employment. A substantive equality approach and more effective 

legal protection are thus required to achieve redress.  
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CHAPTER 4 

UNFAIR DISCRIMINATION BASED ON MENTAL HEALTH UNDER THE SOUTH 

AFRICAN LEGAL FRAMEWORK1 

___________________________________________________________________ 

4.1 Introduction 

This chapter will analyse mental health conditions, including depression, as a possible 

category of unfair discrimination under the South African legal framework. To this end, 

it will firstly explore the international instruments influencing South African law in 

relation to discrimination based on mental health, as well as the concept of 

discrimination, after which mental health will be considered as a listed, an unlisted 

analogous and an arbitrary ground of unfair discrimination.  

Mental health conditions will also be investigated in relation to workplace harassment 

and workplace bullying, being a specific subcategory of harassment. 

4.2 International instruments and discrimination on the basis of mental health 

The international law relevant to discrimination against persons with mental disabilities 

and mental health problems must be considered in relation to mental health based 

discrimination2 

The UN Disability Convention serves as the primary international instrument in the 

consideration of discrimination against the mentally disabled. It provides that 

“discrimination against any person on the basis of their disability is a violation of the 

inherent human dignity and worth of the human person”.3 It then goes on to define 

discrimination as follows: 

Discrimination on the basis of disability means any distinction, exclusion or restriction on 
the basis of disability which has the purpose or effect of impairing or nullifying the 
recognition, enjoyment or exercise, on an equal basis with others, of all human rights 

                                                           
1  The contribution in this chapter is original in the sense that it represents the author’s own work. 

Nevertheless, it does draw on sections in the author’s LLM dissertation “A comparative labour law  
 perspective on categories of appearance-based prejudice in employment” as well as the author’s 
published article “The phenomenon of weight-based discrimination in South African employment”. 

2  This consideration flows from sections 39 and 233 of the Constitution, as set out in 3.2 on page 42  
 above. 
3  UN Disability Convention: preamble (h). 
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and fundamental freedoms in the political, economic, social, cultural, civil or any other field. 
It includes all forms of discrimination, including the denial of reasonable accommodation.4 

The Disability Convention further requires all state parties to the convention to prohibit 

all discrimination on the basis of disability, and to guarantee to persons with disabilities 

equal and effective legal protection against discrimination on all grounds.5 It also 

provides a commitment to the prevention and eradication of discrimination in 

employment, with article 27 stating the following: 

[To p]rohibit discrimination on the basis of disability with regard to all matters concerning all 
forms of employment, including conditions of recruitment, hiring and employment, continuance 
of employment, career advancement and safe and healthy working conditions.6 

Similarly, the ILO Vocational Rehabilitation and Employment (Disabled Persons) 

Recommendation No. 168 1983 provides a commitment to the achievement of equality 

and equal opportunities for persons with disabilities in employment.7 

The ILO Disability Code also commits to the achievement of equal opportunities for 

persons with disabilities in the workplace and provides the following definition for 

discrimination:  

Any distinction, exclusion or preference based on certain grounds which nullifies or 
impairs equality of opportunity or treatment in employment or occupation. General 
standards that establish distinctions based on prohibited grounds constitute discrimination in 
law.8 

Thus, all these international law instruments illustrate a commitment to the 

achievement of equality and equal opportunity for persons with mental disabilities, the 

prohibition of discrimination based on their disabilities, and respect for their inherent 

human dignity. The ILO Disability Code even provides additional protection, namely 

against discrimination based on “certain grounds”, which may include mental health 

and depression, irrespective of whether the particular mental health condition amounts 

to a disability in the legal sense. 

 

 

                                                           
4  UN Disability Convention: art 2, own emphasis added. 
5  UN Disability Convention: art 5(2). 
6  UN Disability Convention: art 27(a). 
7  ILO Vocational Rehabilitation and Employment (Disabled Persons) Recommendation No. 168 1983: art 
 7. 
8  ILO Disability Code: item 1.4, own emphasis added. 
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4.3 The concept of discrimination under the South African law 

The EEA (as amended by the Employment Equity Amendment Act)9 was enacted to 

give effect to the constitutional right to equality10 and to eradicate unfair discrimination 

in the South African workplace, thereby bringing about the new labour dispensation 

envisaged by the Constitution.11 Thus, constitutional equality, as embodied in section 

9 of the Constitution, forms the backdrop to the EEA and remains relevant in any 

context in which the EEA is considered.12  

From the outset, it is important to note that the prohibition of unfair discrimination in 

employment essentially centres on the protection of inherent human dignity.13 In a 

discrimination case, it must inter alia be shown that the discrimination complained of 

negatively affected the individual’s dignity as a member of a vulnerable group.14 

Individuals alleging discrimination based on a mental health condition such as 

depression will consequently have to prove that said discrimination impaired their 

fundamental human dignity. 

Du Toit indicates that although the number of unfair discrimination disputes referred 

to the CCMA is negligible, it would not be justified to infer that discrimination, as well 

as discriminatory practices and attitudes, has been eradicated from the employment 

realm.15 Empirical evidence suggests that discrimination in the workplace is indeed 

highly prevalent.16 Given the stigma, stereotypes and prejudice that attach to mental 

health conditions, it is safe to say that these conditions constitute a high-risk area for 

employment discrimination in South Africa, as is the case abroad. 

Section 6(1) of the EEA lists the grounds of prohibited discrimination, including 

disability, and also provides for the possibility of alleging a ground not mentioned in 

the list, which could include a mental health condition such as depression, as an 

unlisted analogous ground or an arbitrary ground of unfair discrimination.  

                                                           
9  47/2013. 
10  Grogan 2005:87. 
11  Du Toit 2007:1. 
12  Du Plessis and Fouche 2015:87. 
13  Human dignity is also the key factor in distinguishing between the listed and unlisted grounds of  
 unfair discrimination. See McGregor and Germishuys 2014:96; Dupper et al. 2004:65. 
14  McGregor and Germishuys 2014:94. 
15  Du Toit 2014:2624. 
16  Du Toit 2014:2624. 
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The legal requirements will have to be satisfied in each case in order to support an 

allegation of unfair discrimination, irrespective of the form it takes. Section 5 of the 

EEA places an obligation on employers to promote equal opportunity in the workplace 

by eradicating unfair discrimination, eliminating it from employment policies and 

practices.17 The EEA serves as the foundation of the prohibition on unfair 

discrimination in the South African employment realm.18 The prohibition is crystallised 

in section 6(1) of the act, which states the following:19 

No person may unfairly discriminate, directly or indirectly, against an employee, in 
any employment policy or practice, on one or more grounds, including race, gender, 
sex, pregnancy, marital status, family responsibility, ethnic or social origin, colour, sexual 
orientation, age, disability, religion, HIV status, conscience, belief, political opinion, 
culture, language and birth or on any other arbitrary ground. 

Importantly, however, section 6(1) does not prohibit discrimination as such, but only 

unfair discrimination.20 

Although not necessarily in situations where the EEA applies,21 the definition of 

discrimination as stated in the Promotion of Equality and Prevention of Unfair 

Discrimination Act (PEPUDA), being part of the South African legal framework, is also 

relevant. PEPUDA defines discrimination as follows: 

[D]iscrimination means any act or omission including a policy, law, rule, practice, condition or 
situation which directly or indirectly 

(a) imposes burdens, obligations, or disadvantage on; or 
(b) withholds benefits, opportunities or advantages from 

any person on one or more of the prohibited grounds.22 
 

It goes on to list the prohibited grounds as follows: 

(a) … disability … 
(b) Any other ground where discrimination based on that other ground 

(i) Causes or perpetuates systematic disadvantage; 
(ii) Undermines human dignity; or 
(iii) Adversely affects the equal enjoyment of a person’s rights and freedoms in a 

serious manner that is comparable to discrimination on a ground in paragraph (a).23 

Disability is listed as a prohibited ground in terms of PEPUDA, and discrimination 

based on disability is consequently prohibited, as is discrimination based on a ground 

                                                           
17  EEA: sec 5. 
18  Dupper et al. 2004:31. 
19  Employment Equity Amendment Act: sec 6(1), own emphasis added. 
20  Dupper et al. 2004:31. 
21  PEPUDA: sec 5(3). 
22  PEPUDA: sec 1. 
23  PEPUDA: sec 1. 
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that is analogous to disability, or a ground that affects the individual’s human dignity 

or causes systematic disadvantage. It is contended that discrimination based on an 

individual’s mental health status may constitute such a ground. 

4.4 Mental health conditions as a category of unfair discrimination, with special 

reference to depression 

4.4.1 Introductory remarks 

In order to explore whether mental health constitutes a ground of unfair discrimination, 

it is necessary to first consider mental health in relation to the rights of equality and 

dignity flowing from the Constitution. Thereafter, mental health conditions will be 

considered as a possible listed ground (namely mental disability), an unlisted 

analogous ground and an arbitrary ground of unfair discrimination, against the legal 

requirements applicable to each. 

4.4.2 The role of mental health in relation to equality and dignity in the South 

African context 

The rights to dignity and equality are cemented in the Constitution and form the 

cornerstones of the new constitutional society, resulting in their entrenchment in the 

labour realm also.24 The constitutional commitment to the achievement of substantive 

equality and the eradication of systematic inequalities and unfair discrimination, along 

with the right to dignity, both as an independent right and a value that informs the 

interpretation of equality, is of paramount importance in considering mental health 

conditions in the workplace, as the following paragraphs will show. 

4.4.2.1 The interface between mental health conditions and the rights to equality 

and dignity 

4.4.2.1.1 Dignity, equality and mental health 

The right to human dignity, as an international and universal human right, is treated 

and interpreted similarly in both South Africa and the comparative jurisdictions studied 

in this thesis.25 South Africa, however, boasts one of the world’s most developed 

                                                           
24  The right to equality in sec 9 and the right to dignity in sec 10. 
25  Haysom 2014, in Cheadle et al. 2014:5-3. 
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bodies of jurisprudence on human dignity.26 The Constitution states the following in 

section 10: “Everyone has inherent dignity and the right to have their dignity respected 

and protected.”27  

Dignity constitutes an umbrella concept, as so many facets of this right have come to 

be recognised, including that dignity highlights individual features of personal 

autonomy and psychological self-worth.28 Dignity, in the broadest possible sense, 

means to be treated with respect and protected from conditions and treatment that 

offend one’s sense of self-worth in society.29 Consequently, treatment that is abusive, 

degrading or demeaning may be considered as a violation of the right to dignity.30  

The right to dignity is regarded as an acknowledgement of the intrinsic worth of human 

beings,31 underlining that all persons are worthy of respect and concern, and should 

be treated as such.32 Inherent human dignity is also considered to be a universal 

human duty, and as such, all people have a responsibility to uphold it and to treat 

every other human being in a dignified and humane fashion.33 In addition, dignity is 

inherent in every person, regardless of their bodily or mental capacity, and does not 

depend on particular characteristics, nor can it be lost through undignified behaviour.34 

The considerations above are fundamentally important in considering people with 

mental health conditions, who also have inherent human dignity and deserve to have 

this dignity respected, irrespective of their mental state. Persons with mental health 

conditions do not lose their right to dignity if they engage in undignified conduct as a 

result of their particular mental health problem. Equal concern and respect in relation 

to the right to dignity entails respect irrespective of differences, and an affirmation of 

                                                           
26  Woolman 2014, in Woolman and Bishop (eds) 2014:36-1. 
27  A commitment to human dignity as enshrined in the Constitution, and to all that stems from this  
 concept, is intimately bound to the humanity of the right bearer and cannot be considered as a  
 privilege granted by the state. See Haysom 2014, in Cheadle et al. 2014:5-6. 
28  Albertyn 2010, in Dupper and Garbers (eds) 2010:90; Albertyn 2014, in Cheadle et al. 2014:4-11;  
 Albertyn and Fredman 2015:435; Ackermann 2013:23. 
29  Ackermann 2013:23-24; Haysom 2014, in Cheadle et al. 2014:5-8. 
30  Haysom 2014, in Cheadle et al. 2014:5-8. 
31  Ackermann 2013:182-183, referring to S v Makwanyane 1995 3 SA 391 CC: 328; Woolman 2014, in 

Woolman and Bishop (eds) 2014:36-1. 
32  Albertyn and Fredman 2015:430; Haysom 2014, in Cheadle et al. 2014:5-8; Albertyn and Goldblatt  

 2014, in Woolman and Bishop (eds) 2014:35-9; Woolman 2014, in Woolman and Bishop (eds) 2014:36-
10. 

33  See Goolam 2001:4, who notes that in a transforming society, every person’s right to human dignity 
and responsibility to uphold it is vital for the future of South Africa.  

34  Botha 2009:191; 197. 
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diversity.35 People with mental health conditions, such as depression, should thus be 

treated with equal concern and respect, in spite of differing from the societal norm. 

The right to dignity is ever-present and may serve as a powerful tool in bringing about 

legal transformation for people with mental health conditions.36 

The concept of equality is central to the South African legal system, constituting a free-

standing right as well as a foundational value under the Constitution.37 South Africa 

takes a very stern view on the prohibition of unfair discrimination, particularly in light 

of its discriminatory past,38 which is why every person’s right to be equal before the 

law is enshrined in section 9 of the Constitution. De Waal argues that in interpreting 

the equality clause, the Constitutional Court found that it sought to promote two 

primary values, namely the “prevention of arbitrariness” and “the protection of human 

dignity”.39 Another central value of the equality clause is “the removal of systematic 

discrimination and deeply entrenched patterns of disadvantage and the development 

of opportunities and resources for meaningful participation in society”.40  

The equality clause and the right to equal opportunity and protection from unfair 

discrimination are highly relevant in the context of people with mental health 

conditions, especially given the long history of stigmatisation, discrimination and 

prejudice they have suffered. This is also inextricably intertwined with the right to 

dignity, since the core notion of this right is to address the injuries of stigma, 

humiliation, stereotyping and prejudice.41 

                                                           
35  Albertyn and Goldblatt 2014, in Woolman and Bishop (eds) 2014:35-11. 
36  The Constitutional Court’s dignity-based approach has served as a powerful tool in the struggle of  

 various social groups, including homosexuals, religious minorities and non-citizens. It may thus serve as 
a powerful weapon for people with mental health conditions also, being another vulnerable group. See 
Botha 2009:213. 

37  Jagwanth 2005:131; Albertyn and Goldblatt 2014, in Woolman and Bishop (eds) 2014:35-1. 
38  Inequalities in South Africa, such as those suffered by people with mental health conditions, are deep  
 and pervasive, scarring every facet of society. See Albertyn and Goldblatt 2014, in Woolman and  
 Bishop (eds) 2014:35-2. 
39  De Waal 2002:143. 
40  De Waal 2002:142, referring to Albertyn and Goldblatt 1998:254. The significant relationship between  
 equality and the value of dignity has been recognised and emphasised by the Constitutional Court.  
 The central role of dignity in the equality analysis, including its significance in relation to the right not  
 to be unfairly discriminated against, was established in President of the Republic of South Africa v  
 Hugo 1997 6 BCLR 708 CC and in Harksen v Lane NO 1997 11 BCLR 1489 CC. The value of  
 dignity continues to play a primary role in relation to unfair discrimination. Its meaning, however, is  
 broadened in certain circumstances to include issues of group disadvantage. See Albertyn 2014, in  
 Cheadle et al. 2014:4-11, 4-12. 
41  Albertyn and Fredman, 2015:431. 
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Applying this to the employment context, Vettori indicates that a contract of 

employment is more than just a commercial contract, but also contains aspects of 

dignity, identity and humanity.42 An employer is consequently obliged to act in a 

reasonable and fair manner towards its employees and to respect their constitutionally 

protected right to dignity.43 Therefore, by virtue of the contract of employment and the 

employment relationship, an employer may also not unfairly discriminate against 

employees based on their mental health conditions, but are obligated to respect their 

dignity and right to equality in the workplace. 

A further dignity-based consideration flowing from the employment relationship is the 

principle of “fair dealings”44 between the employer and the employee. In the case of 

Murray v Minister of Defence,45 the court held that the marginalisation and workplace 

bullying that resulted in the employee developing depression had violated the principle 

of fair dealings.46 It was also held that the acts of workplace bullying, together with the 

depression suffered by the employee, were highly relevant to how the employer should 

have dealt with the employee had it followed the principle of fairness.47 Therefore, if 

employees develop mental health conditions such as depression in the course and 

scope of their employment, the duty of fair dealings requires employers to take this 

condition into consideration in its treatment of the employee. 

The right to dignity protects individuals from degrading, humiliating or abusive 

treatment that in effect diminishes a person’s self-worth.48 Therefore, this right may 

act as a significant source of protection for individuals with mental health conditions 

and should provide them with protection and legal recourse from the discrimination, 

                                                           
42  Vettori 2012:103. 
43  It is further reaffirmed that the rights to dignity and equality, as well as the prevention of harassment,
 are fundamental cornerstones of the South African labour arena. See Vettori 2012:103. 
44  This principle entails that there is a reciprocal duty of fair dealings between an employer and an  
 employee in the workplace, and that employers should deal with employees openly and honestly.  
 This principle also requires the parties to respect each other’s dignity. See Smit 2014:269, referring to  
 Kotze and Agricultural Research Council of SA 2007 28 ILJ 261 CCMA: 267; Murray v Minister of  
 Defence 2008 29 ILJ 1369 SCA 1375. 
45  2008 29 ILJ 1369 SCA. 
46  In light of this case, Viljoen argues that preventative and reactive measures implemented by an 

employer should not be restricted to instances of harassment and sexual harassment, but should be 
extended to other instances of abuse, bullying and other types of inexcusable employee  behaviour as 
well. See Murray v Minister of Defence: 51, 59, 65, 66; Viljoen 2013:66; Smit 2014:269. 

47  Murray v Minister of Defence: 59. 
48  Haysom 2014, in Cheadle et al. 2014:5-12; Albertyn and Fredman 2015:435. 
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prejudice, stereotyping and unfair treatment that they have been subjected to in the 

past. 

Former Justice Ackermann argues that self-esteem is also regarded as forming part 

of the dignity concept and is considered as another way of formulating the notion of 

self-awareness and a sense of self-worth.49 In light of the social vulnerability of people 

with mental health conditions, their fear of stigmatisation, prejudice, discrimination and 

marginalisation because of their condition may negatively affect their self-esteem as 

well as their sense of self-awareness and self-worth, which may in turn impair their 

human dignity. 

Dignity has often been described as the central value of equality in so far as it speaks 

to our basic humanity.50 Human dignity is a feature of humankind, dictating that all 

human beings must be treated equally.51 Therefore, while these rights are protected 

as individual and independent rights, they also exist in unison.52 Fredman refers to 

Chaskalson in this regard, who states the following: “Inequality is established not 

simply through group-based differential treatment, but through differentiation which 

perpetuates disadvantage and leads to scarring of the sense of dignity and self-

worth.”53 Therefore, unfavourably distinguishing individuals with mental health 

conditions from other employees perpetuates a pattern of disadvantage, creates 

vulnerability and marginalisation, and consequently also scars these individuals’ 

dignity and self-worth. 

The court in Standard Bank of SA v CCMA stated that for employees with disabilities, 

dignity is about being socially and economically independent in managing their normal 

day-to-day activities with minimum hardship for themselves and others, and about 

participating in and contributing to society.54 The court went on to confirm that dignity 

                                                           
49  Ackermann 2013:106. 
50  Currie and De Waal 2013:252. The Constitutional Court has also placed dignity at the centre of the  

 equality right. See Albertyn and Fredman 2015:430. This consideration is supported by Ackermann  
 2013:186. Also see Albertyn and Goldblatt 2014, in Woolman and Bishop (eds) 2014:35-8; Woolman 
2014, in Woolman and Bishop (eds) 2014:36-25. Nevertheless, the supremacy of dignity in the equality 
right has also been criticised. See for example Albertyn and Goldblatt 2014, in Woolman and Bishop 
(eds) 2014:35-14; Albertyn and Fredman 2015:430-455. 

51  Ackermann 2013:182. 
52  Fredman 2010, in Dupper and Garbers (eds) 2010:19.  
53  Fredman 2010, referring to Chaskalson 2002:140, in Dupper and Garbers (eds) 2010:19. 
54  Standard Bank of SA v CCMA: 1255[65]. 
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is about self-respect and self-worth.55 In the context of persons with mental health 

conditions such as depression, this is particularly relevant, as they have been 

excluded from participating effectively in society and have suffered various patterns of 

social and economic disadvantage. Consequently, these individuals’ right to dignity 

should offer them an opportunity to participate in and contribute to society, to be 

employed, to be respected and to manage their day-to-day activities with minimum 

hardship. 

It is thus proposed that a substantive approach to equality is required in relation to 

people with mental health conditions in the workplace. This suggestion stems primarily 

from the need for proper redress instead of the mere removal of past patterns of 

prejudice, discrimination and disadvantage experienced by this group. A formal 

approach to equality would in these circumstances not recognise these forms of 

structural and systematic inequality. Substantive equality also requires social change 

in addressing inequality and would effectively highlight the social arrangements behind 

the legal position of people with mental health conditions, and how to address them. 

The substantive approach to equality, as developed by the Constitutional Court,56 

requires that the right to equality be applied in its social context, including the 

recognition of past and present social disparities, and also incorporates the value of 

human dignity.57 The right to equality for people with mental health conditions may 

thus be applied effectively when their right to human dignity as well as their past and 

present social disparities are taken into account. 

The achievement of substantive equality involves a process of transformation in 

society, which is aimed at the eradication of disadvantage based on race, gender, 

class and other forms of inequality.58 Discrimination based on an individual’s mental 

health is believed to be one such form of inequality that should be remedied if society 

is to achieve equality and transformation. The transformative approach requires a 

paradigm shift and the eradication of systematic forms of inequality.  

                                                           
55  Standard Bank of SA v CCMA: 1255[65]. 
56  The equality standard developed by the Constitutional Court is “based on a substantive approach to  

 equality that is sensitive to past patterns of discrimination, systematic inequality and  the role of 
harmful social stereotypes”. See Botha 2004:724, own emphasis added. 

57  Jagwanth 2005:132. 
58  Albertyn 2010, in Dupper and Garbers (eds) 2010:77. 
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The transformative method may be a significant tool in eradicating systematic forms 

of prejudice and inequality suffered by persons with mental health cognitions. The 

transformative approach also includes the promotion of opportunities that “allow 

people to realise their full human potential within positive social relationships”.59 For 

people with mental health conditions to realise their full human potential, the prejudice, 

stereotyping and discrimination they have suffered because of their mental health 

status need to be eradicated from the social norm.  

In employment, the right to equality and the pursuit of fairness require a balancing act 

between the rights and interests of the employer and employee.60 This differs slightly 

from the constitutional position, where the balance is tilted in favour of the vulnerable 

and marginalised,61 although issues such as vulnerability and marginalisation will 

always play a dominant role in assessing fairness and equality in the labour arena 

also. Consequently, a balance needs to be struck between the rights and interests of 

employees with mental health conditions and an employer’s economic interests. Given 

the stigmatisation, prejudice and marginalisation of people with mental health issues, 

as well as their vulnerable position in society and the workplace, an employer’s 

economic interests will infrequently outweigh these persons’ right to equality, provided 

of course that they are able to discharge the inherent requirements of their particular 

jobs. 

If a claim alleging the infringement of the right to equality is brought before the South 

African judiciary, the Constitution compels the courts to approach such claims by 

assessing the “position of the claimants in society; their history and vulnerability; the 

history, nature and purpose of the discriminatory practice and whether it ameliorates 

or adds to group disadvantage in real-life context, in order to determine its fairness or 

otherwise in light of the values of the Constitution”.62 

In Harksen v Lane, the Constitutional Court stated that fairness was assessed by 

determining whether there has been an infringement of a complainant’s fundamental 

human dignity, or an impairment of a comparably serious nature.63 Therefore, as the 

                                                           
59  Albertyn and Goldblatt, 1998:249. 
60  Albertyn 2010, in Dupper and Garbers (eds) 2010:79. 
61  Albertyn 2010, in Dupper and Garbers (eds) 2010:79. 
62  Albertyn 2010, in Dupper and Garbers (eds) 2010:80. 
63  Harksen v Lane NO 1998 1 SA 300 CC: 38; Albertyn 2010, in Dupper and Garbers (eds) 2010:80. 



 

83 
 

human mind is an integral part of the human body as well as a defining attribute of 

human individuality, judging and disadvantaging employees based on their mental 

health in circumstances where they are indeed able to discharge the inherent 

requirements of the job strikes at the very foundation of such an individual’s dignity, 

resulting in unfairness. 

Currie and De Waal argue that human dignity is the foundation in which an individual’s 

innate right to physical integrity as well as a number of other rights are rooted.64 

Therefore, the right to dignity can have many meanings, can be used in many different 

ways to address a diversity of issues, and have many facets. One such facet is that 

dignity is believed to reflect characteristics such as psychological self-worth and 

personal autonomy.65 It follows that when employees experience prejudice based on 

their mental health conditions, even though they can discharge the inherent 

requirements of the job – whether with or without reasonable accommodation – this 

offends both the employee’s personal autonomy and psychological self-worth. 

Consequently, the employee’s right to dignity is also impaired. 

Albertyn highlights the fact that the judiciary has addressed only a small portion of the 

inequalities that characterise South African society.66 This has led her to suggest that 

the list of additional prohibited grounds should be carefully considered, and the nature 

and values underpinning the right to equality be further articulated and applied.67 In 

this manner, protection may also be extended to the victims of discrimination based 

on mental health conditions specifically, as such conditions are prevalent in the 

employment domain. “Mental health” could be established as an independent ground 

of unfair discrimination that should be prohibited. Albertyn’s view may be 

supplemented by proposing that such an additional ground could also be developed 

as either an unlisted analogous ground or an arbitrary ground under the Employment 

Equity Amendment Act.68 

                                                           
64  Currie and De Waal 2013:251. 
65  Albertyn 2010, in Dupper and Garbers (eds) 2010:90.  
66  Albertyn 2010, in Dupper and Garbers (eds) 2010:96.  
67  Albertyn 2010, in Dupper and Garbers (eds) 2010:96. 
68  As indicated under par 4.4.3.3 below, the legislature and/or the judiciary will first need to clarify the 

nature and scope of the arbitrary grounds. Although unlikely and depending on the judicial 
interpretation thereof, it would be possible to tender the view that the unlisted grounds and arbitrary 
grounds are one in the same. 
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4.4.2.1.2. Formal and substantive equality for people with mental health 

conditions in the workplace 

The right to equality, as enshrined in the Constitution, gives rise to two central notions, 

namely formal and substantive equality. In the context of people with mental health 

conditions, the distinction between these two is particularly significant.  

At its core, formal equality (or de iure equality) entails that people who are similarly 

situated should be treated similarly,69 based on the notion that inequality is irrational 

and arbitrary.70 Thus, formal equality calls for neutrality and a symmetrical application 

of the law and is achieved if people are treated in “a mutual fashion”, without taking 

into account the specific histories and socio-economic disparities between various 

groups and individuals.71  

Substantive equality, on the other hand, calls for disparate treatment of people, 

provided that the outcome achieves equality for all.72 At its core, the notion of 

substantive equality entails that people should be placed in a position to participate 

fully in society and to develop their full human potential.73 The substantive approach 

to equality suggests that formal equality does not highlight and address the patterns 

of underlying socio-economic disadvantage among groups and individuals.74 

Therefore, substantive equality does take into account the socio-economic 

circumstances of various groups in order to determine whether the constitutional 

                                                           
69  Currie and De Waal 2013:213; Pretorius et al. 2014:2-6. Also see Pretorius 2013:7, who states that in 

terms of the formal approach to equality, “people or groups of people should be treated identically, 
regardless of their particular circumstances. Formal equality simply requires that people should have 
the same rights and entitlements”. Also refer Albertyn 2014, in Cheadle et al. 2014:4-6, where formal 
equality is described as “the abstract prescription of equal treatment for all persons, regardless of their 
actual circumstances. It perceives inequalities as irrational aberrations in an otherwise just social order, 
which aberrations can be overcome by extending the same rights and entitlements to all, in accordance 
with the same neutral standard of measurement”.  

70  Albertyn and Goldblatt 2014, in Woolman and Bishop (eds) 2014:35-6. 
71  Pretorius 2013:7; Currie and De Waal 2013:213; Albertyn 2014, in Cheadle et al. 2014:4-6. 
72  Currie and De Waal 2013:213. Also see Albertyn 2007:254, where it is stated that “a constitutional 

commitment to substantive equality is thus also a commitment to the eradication of systematic 
inequalities. It establishes an aspirational ideal - the achievement of a society based on equality - and 
presumes that this is (at least partly) possible through law”. 

73  This understanding of substantive equality requires the removal of arbitrary and systematic barriers  
 to participation in society for vulnerable groups, as well as the creation of conditions where human  
 potential can be realised. See Albertyn 2014, in Cheadle et al. 2014:4-5. 
74  Albertyn and Goldblatt 2014, in Woolman and Bishop (eds) 2014:35-6; Pretorius 2013:7; Cooper  
 2004:817. 
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promise of equality is being effectively realised in society.75 The substantive approach 

to equality, as developed by the Constitutional Court,76 requires that the right to 

equality be applied against a social backdrop, which includes recognising past and 

present social disparities as well as the value of human dignity.77 It furthermore 

emphasises the remedial and restitutionary potential of the right to equality and 

ensures, with addressing past and present patterns of disadvantage as a primary 

function.78  

In certain circumstances, formal equality may therefore strengthen instead of remedy 

social disadvantage79 and fail to recognise the existence of various forms of systematic 

or structural inequality.80 In this way, formal equality may be unsuccessful in changing 

the patterns of the past, because those forms of inequality need to be redressed and 

not merely removed.81 Through an asymmetrical application of equality, on the other 

hand, different groups of individuals are treated non-identically in certain cases, 

precisely to address the differences between them.82 Under such a substantive 

equality approach, a claim of discrimination must be considered in terms of whether 

the discriminatory treatment reinforces pre-existing group disadvantage, stereotypes 

or prejudice.83 The principles of substantive equality should thus form the “lens” 

through which the law is applied.84 

Albertyn and Fredman suggest a multidimensional framework of substantive equality, 

which includes the aims of addressing stigmatisation, stereotyping and prejudice, 

facilitating participation, and accommodating difference through structural change.85 

                                                           
75  Currie and De Waal 2013:213. 
76  Botha 2004:724. 
77  Jagwanth 2005:132. 
78  In this case, the emphasis of substantive equality is on the impact of the discrimination instead of on 

whether there is similar treatment between similarly situated individuals. See Jagwanth 2005:133, who 
refers to the judgment in President of the RSA v Hugo: 41 in order to illustrate this point. In that case, it 
was held that each set of circumstances will require a careful and thorough understanding of the impact 
of the discriminatory action on the people concerned in order to establish whether or not the impact 
furthers the constitutional goal of equality or not.  

79  Pretorius et al. 2014:2-6; Albertyn 2014, in Cheadle et al. 2014:4-6. 
80  Cooper 2004:817; Albertyn and Goldblatt 2014, in Woolman and Bishop (eds) 2014:35-6. 
81  Cooper 2004:817, referring to Kentridge 1989:14-4. Also see National Coalition of Gay and Lesbian  
 Equality v Minister of Justice 1999 1 SA 6 CC: 60. 
82  Albertyn and Fredman 2015:434; Jagwanth 2005:133, referring to Prinsloo v Van der Linde 1997 6
 BCLR 759 CC: 24. 
83  Jagwanth 2005:133. 
84  Jagwanth 2005:131. 
85  Albertyn and Fredman 2015:432, 439. 
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Fredman makes the following distinction between formal and substantive equality: 

“Whereas formal equality addresses discrimination based on status, substantive 

equality highlights the fact that it is not status per se which is problematic, but the 

disadvantage which attaches to status.”86 This notion is supported by Albertyn and 

Goldblatt, who postulate that it is not the particular group or individual’s characteristics 

that are of primary relevance, but rather the social arrangements behind them.87 In the 

context of people with mental health conditions, this consideration is arguably best 

stated by Albertyn and Fredman, who suggest that difference is a central feature of 

substantive equality, and that it is not the difference itself, but instead the disadvantage 

that flows from it that is problematic.88 In light of the stigmatisation, stereotypes and 

discrimination attaching to people with mental health conditions, substantive equality 

may therefore be an important vehicle to facilitate change for this societal group.  

Substantive equality entails both social and economic change that is capable of 

addressing various forms of inequality stemming from diverse social and economic 

causes.89 It operates as both a value and a legally enforceable right in the pursuit of 

constitutional equality.90 When establishing an appropriate approach to determine 

equality, the judicial forums will therefore have to analyse the particular social context 

of the group in question in order to determine whether differential treatment or identical 

treatment will result in (in)equality.91  

The Constitutional Court has endorsed a substantive approach to equality,92 and that 

the notion is thus essential in the interpretation of the equality clause contained in 

                                                           
86  Therefore, substantive equality aims to redress the disadvantage associated with a particular  
 characteristic, such as mental health. See Fredman 2010, in Dupper and Garbers (eds) 2010:15. 
87  Albertyn and Goldblatt 1998:253. 
88  They suggest that difference is a valuable part of life, and that conformity should not be the price for 

equality. See Albertyn and Fredman 2015:437. Also see Albertyn and Goldblatt 2014, in Woolman and 
Bishop (eds) 2014:35-7. 

89  Albertyn and Fredman 2015:432; Albertyn 2007:253. Also see De Waal 2002:141, who argues that the 
Constitution requires an analysis of substance and a focus on the purpose and effect of rules and 
conduct, not merely on their form.  

90  Albertyn 2007:254.  
91  Pretorius 2013:7; Albertyn 2007:259. 
92  See National Coalition for Gay and Lesbian Equality v Minister of Justice 2000 1 BCLR 39 CC; President  

 of the Republic of South Africa v Hugo; City Council of Pretoria v Walker 1998 3  BCLR 257 CC; Pretorius 
2013:7-9; Pretorius et al. 2014:2-6; Albertyn and Goldblatt 1998:250; Cooper  2004:816-817; 
Ackermann 2013:353. 
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section 9.93 The Constitutional Court explained the need for substantive equality as 

follows in National Coalition for Gay and Lesbian Equality v Minister of Justice:94 

Particularly in a country such as South Africa, persons belonging to certain categories have 
suffered considerable discrimination in the past. Past unfair discrimination frequently has 
ongoing negative consequences, the continuation of which is not halted immediately when the 
initial causes are eliminated, and unless remedied, may continue for a substantial time and 
even indefinitely. Like justice, equality delayed is equality denied.95 

One such a category that has suffered considerable discrimination in the past is 

persons with mental health conditions such as depression.96 This makes it necessary 

to take substantive measures to redress the inequality suffered by this group, both in 

society and the workplace. 

The following statement by Albertyn in relation to substantive equality is particularly 

relevant to people with mental health conditions: 

Different groups in society experience a different mix of political, social and economic 
inequalities, giving rise [to] different kinds of equality claims. Social inequalities result in 
patterns of inclusion and exclusion in which the identity, culture, values and behaviours 
of a particular group are stigmatized, marginalised and/or denigrated, while another 
group is affirmed and privileged. Such exclusion may reflect or result in increased 

vulnerability to physical and psychological violence and to political marginalization.97 

It is contended that people with mental health conditions would constitute the 

disadvantaged group in this scenario, while able-minded people would constitute the 

group that is “affirmed and privileged”.  

South Africa has a past of discrimination, misunderstanding, marginalisation and the 

exclusion of certain societal groups, including people with mental health conditions. 

The Constitution aims to overcome this history of inequality by healing society. 

However, this may fail if an approach of formal equality is followed. People with mental 

health conditions require certain additional protective and remedial measures to 

safeguard and give effect to their constitutional right to equality, especially given the 

stigmatisation, discrimination and disadvantage they have suffered. Equality claims 

aimed at social inclusion are one way in which people with mental health conditions 

may have their right to equality recognised, but these claims do not address the 

                                                           
93  Cooper 2004:818. 
94  1999 1 SA 6 CC. 
95  National Coalition for Gay and Lesbian Equality v Minister of Justice: 61. Also see Ackermann  
 2013:354. 
96  This is evidenced more fully in chapter 2 above. 
97  Albertyn 2007:255, own emphasis added. 
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structures that create and preserve systematic inequalities.98 A second, and perhaps 

more effective, vehicle for change is equality claims aimed at the actual transformation 

of society.  

4.4.2.1.3 Transformative constitutionalism as a vehicle for change in relation to 

people with mental health conditions 

As substantive equality is at the core of the development of South Africa’s equality 

jurisprudence, this reflects the constitutional commitment to a transformative approach 

and the establishment of “indigenous jurisprudence of transformation”.99 Section 9(2) 

of the Constitution clearly reflects this transformative purpose and the notion that the 

achievement of equality is an ongoing remedial and restitutionary process.100 The 

Constitutional Court as well as other South African judicial forums view the 

Constitution as transformative; yet, no single accepted definition for this concept 

exists,101 nor does it appear in the text of the Constitution itself.102 Klare introduced the 

concept of “transformative constitutionalism” in 1998, defining it as follows: 

[A] long-term project of constitutional enactment, interpretation, and enforcement committed to 
transforming a country’s political and social institutions and power relations in a democratic, 
participatory and egalitarian direction. Transformative constitutionalism connotes an enterprise 
of inducing large-scale change through non-violent political processes grounded in law.103 

Former Chief Justice Pius Langa argues that transformative constitutionalism in 

essence signifies a change in society.104 Brickhill and Van Leeve agree, stating that 

transformative constitutionalism envisages a meaningful improvement in people’s 

living conditions.105 This has relevance in the context of people with mental health 

conditions given the need for meaningful improvement of their lives in society and the 

workplace. 

                                                           
98  Vulnerable and disadvantaged societal groups usually experience various inequalities, including 

aspects of social and economic inequality. See Albertyn 2007:256. 
99  Albertyn and Goldblatt 1998:250; Currie and De Waal 2013:214; Albertyn and Goldblatt 2014, in  
 Woolman and Bishop (eds) 2014:35-5. 
100  Albertyn and Goldblatt 2014, in Woolman and Bishop (eds) 2014:35-30. 
101  Langa 2006:351; Ackermann 2013:15. 
102  Brickhill and Van Leeve 2015:146. 
103  Klare 1998:150. 
104  According to the former chief justice, transformation presupposes a social and economic revolution. 

See Langa 2006:352. 
105  Brickhill and Van Leeve 2015:143. 
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The transformative approach seeks to address systematic inequality and to “shift the 

power relations that maintain the status quo”.106 Although transformation is, quite 

unsurprisingly, a contested concept, achieving equality in society requires a paradigm 

shift and the eradication of systematic forms of inequality.107 In terms of the 

transforming conditions of this approach, the law can produce outcomes in line with 

the constitutional value of equality when confronted with the real-life conditions of 

people whose vulnerability and disadvantage are reinforced by historical 

circumstances,108 which would include people with mental health conditions such as 

depression.109 

The constitutional transformation project is aimed at the eradication of systematic 

forms of disadvantage based on “race, gender, class and other forms of inequality”.110 

Systematic disadvantage, discrimination and stigmatisation experienced by people 

with mental health conditions constitute one such “other form of inequality”, which the 

transformative approach to equality may redress. The transformative approach also 

includes the promotion of opportunities that “allow people to realise their full human 

potential within positive social relationships”,111 which given their current state of 

disadvantage, is something that people with mental health conditions urgently need. 

Albertyn identifies at least four features of substantive equality that give it 

transformative potential:  

[A]n emphasis on understanding inequality within its social and historic context; a primary 
concern with the impact of the alleged inequality on the complainant; a recognition of difference 
as a positive feature of society; and attention to the purpose of the right and its underlying 
values in a manner that evinces a direct or indirect concern with remedying systematic 

subordination or disadvantage.112 

Persons with mental health conditions could use this transformative approach 

envisaged by substantive equality to achieve social change. Substantive equality in its 

transformative form also requires that social institutions that cause systematic 

                                                           
106  Albertyn 2007:256. 
107  Equality is a prominent driving force behind social transformation and is significant as both a right and  
 a value in the transformative approach. See Albertyn and Goldblatt 1998:249. 
108  Brickhill and Van Leeve 2015:148. 
109  See the full exposition of past vulnerability and discrimination suffered by these persons in chapter 2  
 above. 
110  Albertyn and Goldblatt 1998:249. 
111  Albertyn and Goldblatt 1998:249. 
112  Albertyn 2007:258. 
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disadvantage undergo a paradigm shift and accommodate disadvantaged individuals 

and groups, as opposed to requiring the individual or group to conform to the societal 

norm.113 Albertyn notes that the judiciary addresses only a limited number of the 

inequalities that persist in society and can extend the reach of section 9 of the 

Constitution to redress these inequalities by applying the transformative approach.114  

4.4.3 Mental health conditions and unfair discrimination115 

Differentiation constitutes the foundation of unfair discrimination.116 Put simply, 

differentiation in the workplace means treating job applicants or employees differently, 

or having an employment policy that distinguishes between these persons.117 

Differentiation becomes discrimination if a person is treated differently for an 

unacceptable reason.118 The prohibited grounds listed and the arbitrary grounds in 

section 6(1) of the EEA qualify as such unacceptable reasons, as does any unlisted 

ground that is analogous to these listed grounds.119 Discrimination becomes unfair 

discrimination if the employer cannot justify it.120 The Constitution and the EEA both 

prohibit unfair discrimination, but neither defines it.121  

                                                           
113  Fredman 2010, in Dupper and Garbers (eds) 2010:18. Also see Bhabha 2009:237, where the following 

statement provides support for the argument that transformative constitutionalism is fuelled by a 
substantive approach to equality: “In normative terms, transformation is the remedial imperative born 
of the theory of substantive equality. Or, thinking more instrumentally, substantive equality helps 
provide doctrinal tools with which to carry out the project of transformation.”  

114  The courts may thus be a powerful tool in transforming the legal and social status of people with mental 
health conditions in South Africa. See Albertyn 2010, in Dupper and Garbers (eds) 2010:94. 

115  A full practical exposition of these legal provsions follows below. 
116  Dupper et al. 2004:33. 
117  Dupper et al. 2004:33. 
118  Dupper et al. 2004:33-34. 
119  Grogan 2014a:107; Dupper et al. 2004:34. 
120  Dupper et al. 2004:35. 
121  Du Toit and Potgieter 2014:16. Also see Du Plessis and Fouche 2015:88, who suggest the following 

definition for unfair discrimination: “Unfair discrimination is different treatment of people on an 
arbitrary ground or using inappropriate criteria to differentiate between one person or group and 
another”, own emphasis added. The ILO Convention 111, with which the EEA, in terms of section 3(d), 
must comply, does however provide the following definition for discrimination: “1. For the purpose of 
this Convention the term ‘discrimination’ includes — (a) any distinction, exclusion or preference made 
on the basis of race, colour, sex, religion, political opinion, national extraction or social origin, which has 
the effect of nullifying or impairing equality of opportunity or treatment in employment or occupation; 
(b) such other distinction, exclusion or preference which has the effect of nullifying or impairing equality 
of opportunity or treatment in employment or occupation as may be determined by the Member 
concerned after consultation with representative employers’ and workers’ organisations, where such 
exist, and with other appropriate bodies.” See ILO Convention 111/1958: art 1(1); Du Toit and Potgieter 
2014:9. 
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In terms of the traditional South African approach to determining unfair discrimination, 

which is endorsed by the South African judicial forums and supported by section 11 of 

the amended EEA, a three-stage inquiry needs to be conducted to establish unfair 

discrimination:122 

 Stage 1: Has differentiation taken place? 

 Stage 2: If so, does the differentiation amount to discrimination? 

 Stage 3: If it does, is the discrimination unfair? 

If all three questions are answered in the affirmative, unfair discrimination has 

occurred. 

Employees are the victims of unfair discrimination if they are singled out and treated 

prejudicially on an unacceptable ground.123 The discrimination need not be arbitrary 

and may include a deliberate or rational discriminatory action.124 Discrimination in 

employment may also constitute the use of any distinguishing criterion not related to 

the employment relationship, provided that the use of the criterion adversely affects 

the complainant’s human dignity.125 

The following sections will consider mental health as a ground of unfair discrimination. 

It should however be noted that employees may also develop a mental health 

condition such as depression as a result of being discriminated against on another 

ground (such as race, sex or sexual orientation), or that such discrimination may 

aggravate an existing mental health condition.126 

4.4.3.1 Mental disability as a listed ground of unfair discrimination 

The grounds of discrimination may be divided into listed grounds, namely those 

specified in section 6(1) of the EEA, and unlisted grounds, namely those that are 

analogous to the listed ones. In addition, in terms of the Employment Equity 

Amendment Act, the new “arbitrary grounds” in section 6(1) are also relevant. 

                                                           
122  Grogan 2005:88; Pretorius 2013:9-21; Du Toit and Potgieter 2014:91. 
123  Grogan 2014a:107. 
124  Grogan 2005:90. 
125  Du Plessis and Fouche 2012:93. 
126  Moomal et al. 2009:383. 
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The listed grounds of unfair discrimination have been listed because of the 

disadvantage and prejudice that these particular groups have been subjected to in the 

past, and because if these groups are not protected, discrimination could be used to 

demean them, violating their inherent human dignity.127 As the listed grounds are 

closely related to “the self” and form part of the individual’s human identity, they are 

often difficult to alter.128 The specified grounds relate to (immutable) biological 

characteristics,129 which would include mental health status. 

If discrimination is alleged on one of the listed grounds, it is automatically presumed 

to be unfair, while an allegation of discrimination based on an unlisted ground will 

require the complainant to establish unfairness.130 

Disability is listed as a prohibited ground of unfair discrimination in both section 9(3) 

of the Constitution and section 6(1) of the EEA. The Revised Disability Code, like the 

Disability Code, provides that the purpose of the EEA and the code is to protect 

persons with disabilities against unfair discrimination in employment.131 The Revised 

Disability Code incorporates the definition for “discrimination on the basis of disability” 

provided in the UN Disability Convention, stating the following in this regard: 

Discrimination on the basis of disability means any distinction, exclusion or restriction on the 
basis of disability which has the purpose or effect of impairing or nullifying the recognition, 
enjoyment or exercise, on an equal basis with others, of all human rights and fundamental 
freedoms in the political, economic social, cultural, civil or any other field. It includes all forms 
of discrimination, including the denial of reasonable accommodation.132 

Therefore, if an individual with a mental health condition such as depression meets 

the requirements to establish the existence of a disability in the legal sense, as set by 

the Disability Code, such an individual will automatically be in a favourable position 

when alleging unfair discrimination against an employer, as there would be a 

rebuttable presumption of unfair discrimination on a listed ground. It has also been 

stated that the listed grounds need to be interpreted broadly,133 which may further 

                                                           
127  Harksen v Lane NO 1998 1 SA 300 CC: 50. Also see Du Toit 2014:2625; Grogan 2014a:109-110; Albertyn 

and Goldblatt 2014, in Woolman and Bishop (eds) 2014:35-76. 
128  McGregor and Germishuys 2014:95, referring to Mangena v Fila SA (Pty) Ltd 2009 12 BLLR 1224 LC:  
 227I-J. 
129  McGregor and Germishuys 2014:95. 
130  Grogan 2014c:211. Also see Albertyn and Goldblatt 2014, in Woolman and Bishop (eds) 2014:35-16. 
131  Revised Disability Code: item 2.1. 
132  Revised Disability Code: item 5.1. 
133  Van Niekerk et al. 2015:128. 
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assist individuals who wish to allege their mental health condition as a mental disability 

under the existing legal framework. 

The Revised Disability Code provides that “[d]iscrimination is a socially constructed 

action and can thus be avoided by ensuring better knowledge, understanding and 

awareness about disabilities and the challenges encountered by persons with 

disabilities”.134 By identifying the social origin of discrimination and attempting to 

combat disability discrimination as such, the Revised Disability Code shows support 

for a substantive approach to equality because of the remedial measures it 

recommends to combat discrimination against these individuals. 

Consequently, if depression can be established as a disability (as suggested in the 

previous section), it will qualify as a listed ground of unfair discrimination in terms of 

the EEA. This will hold the benefit that discrimination based on an employee’s 

depression will be presumed to be unfair, obviating the need for the complainant to 

establish the unfairness (as would be the case if depression is alleged as an unlisted 

analogous ground of unfair discrimination). 

4.4.3.2 Mental health (conditions) as a possible unlisted analogous ground of 

unfair discrimination 

This section will first explore the relevant legal provisions applicable to mental health 

conditions in employment – other than those qualifying as a disability – and will then 

turn to a consideration of whether these conditions may, according to the provisions, 

constitute an unlisted analogous ground of unfair discrimination. 

4.4.3.2.1 Applicable legal provisions 

As a point of departure, it should be noted that the only difference between the listed 

grounds and unlisted analogous grounds of unfair discrimination is that the latter does 

not benefit from the presumption of unfairness.135 Therefore, the key distinction 

between the two lies in the fact that if a listed ground of discrimination is alleged, the 

                                                           
134  Revised Disability Code: item 1. 
135  Albertyn and Goldblatt 2014, in Woolman and Bishop (eds) 2014:35-49. 
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discrimination is presumed to be unfair; if an unlisted ground of discrimination is 

alleged, the unfairness thereof will have to be proven.136 

It is significant to consider section 3(d) of the EEA in establishing discrimination based 

on the unlisted grounds, which stipulates that the act must be interpreted in line with 

Convention 111 of the ILO. This Convention makes provision for unfair discrimination 

on the basis of grounds not listed in the Convention, provided that the ground or 

attribute in question has the effect of obstructing or preventing equal opportunity or 

treatment of employees in the workplace.137  

In terms of section 6(1) of the amended EEA, the use of the word “including” suggests 

that the list of prohibited grounds is not exhaustive, and that certain unlisted analogous 

grounds may be alleged and proven.138 Section 6(1) should consequently be extended 

to include “any ground that is integral to an employee’s identity or dignity”.139 The 

determination of what could constitute such unlisted analogous grounds has been left 

to the South African courts to decide based on the specific circumstances of each case 

before them.140  

It was pointed out in President of the Republic of SA v Hugo that any ground of 

discrimination should be outlawed if it amounts to a prejudicial form of stereotyping 

stemming from societal attitudes that regard certain categories of persons as 

inferior.141 Another crucial consideration in respect of the unlisted grounds of 

discrimination can be found in Harmse v City of Cape Town,142 where it was stated 

that “the right not to be unfairly discriminated against is a right enjoyed by all 

employees, whether or not they fall within any of the designated groups as identified 

by the Act [EEA]”.143 

                                                           
136  Dupper et al 2004:58. 
137  Du Toit 2007:6. 
138  Van Niekerk et al. 2015:127. Since the list of prohibited grounds is open-ended, discrimination on an 

unlisted analogous ground may also be unfair, and as discrimination is unfair when it is based on an 
aspect of an individual’s personality, and human personality is not currently contained in the grounds 
listed in  section 6(1), the prohibition can be extended. See Du Toit and Potgieter 2014:24. 

139  Du Toit and Potgieter 2014:24. 
140  Du Toit and Potgieter 2014:24. 
141  Du Toit 2014:2626, referring to President of the Republic of SA v Hugo 1997 4 SA 1 CC: 80. 
142  2003 24 ILJ 1130 LC. 
143  Harmse v City of Cape Town: 47; EEA: sec 6. 
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In Harksen v Lane, the Constitutional Court stated that in order for an employee to 

succeed with a claim of unfair discrimination based on an unlisted ground, the 

employee must establish the particular distinguishing factor and prove that it defines 

a group or class of persons.144 Thereafter, the employee will also have to show that 

the factor is worthy of protection.145  

In terms of the traditional approach, the unlisted grounds impose a more strenuous 

burden of proof, since neither unfairness nor discrimination will be presumed.146 The 

Harksen test will have to be applied, and complainants will have to show that the 

employment policy or practice complained of may impair their fundamental human 

dignity or affect them in a comparably serious manner.147 The unlisted grounds of 

discrimination should be analogous to the listed grounds and should consequently 

have a similar relationship and impact.148 Complainants must therefore demonstrate 

a link between the alleged discrimination and the analogous ground that impairs their 

dignity.149 

Mental health has successfully been brought before the judiciary as an unlisted ground 

of unfair discrimination. An example of this is the matter of Marsland v New Way Motor 

and Diesel Engineering (Pty) Ltd150 and its appeal in New Way Motor and Diesel 

Engineering (Pty) Ltd v Marsland.151  

In this case, an employee suffered a mental breakdown while on holiday as a result of 

anxiety and depression following the collapse of his marriage.152 After his return to 

work, the employee detected a change in attitude towards him by the senior 

management staff, who excluded him from activities in which he had previously been 

included.153 In addition, the employee suffered severe bullying, intimidation, violence, 

                                                           
144  Harksen v Lane NO: 27. 
145  Harksen v Lane NO: 27. 
146  Dupper et al. 2004:60. 
147  Harksen v Lane NO: 1509E-G; Pretorius 2013:14. This test lies at the heart of the equality analysis. See 

Jagwanth 2005:134. 
148  Grogan 2005:91; Pretorius 2013:14. 
149  Van Niekerk et al. 2012:135. 
150  Marsland v New Way Motor and Diesel Engineering (Pty) Ltd 2009 30 ILJ 169 LC. 
151  Although this case dealt with mental illness as an unlisted ground of discrimination in the law of   

 dismissal under the LRA, which will be considered in a separate section below, it is still relevant as far 
as the analysis of mental health as an unlisted ground of unfair discrimination is concerned. 

152  Marsland v New Way Motor and Diesel Engineering (Pty) Ltd: 175. 
153  Marsland v New Way Motor and Diesel Engineering (Pty) Ltd: 175. 
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demotion and marginalisation in the workplace because of his mental health 

condition.154 The employee alleged that the employer had discriminated against him 

based on an arbitrary ground, namely his mental illness, and that this forced him to 

vacate his position.155 

In accordance with the test for unspecified grounds of unfair discrimination established 

in Harksen v Lane, the court held that discrimination based on an individual’s mental 

health condition had the potential to impair the individual’s fundamental human dignity, 

which may affect the person in a comparably serious manner.156 Therefore, the court 

believed that mental health should be treated as a prohibited ground of unfair 

discrimination.157 It was further held that the employer had discriminated against the 

employee on the basis of his mental illness, which amounted to unfair discrimination, 

and that this forced the employee to leave his job, which amounted to an automatically 

unfair dismissal.158 

The employer appealed to the Labour Appeal Court. In reaching its conclusion of 

whether the employee had been unfairly discriminated against on the basis of his 

mental health status, the Labour Appeal Court considered the following question: 

[D]id the conduct of the appellant impair the dignity of the respondent; that is did the conduct of 
the appellant objectively analysed on the ground of the characteristics of the respondent, in this 
case depression, have the potential to impair the fundamental human dignity of the 
respondent?159 

The Labour Appeal Court held that the employee had returned to his employment 

position in a vulnerable state and had been subjected to a brutal regime of 

psychological assault and degrading treatment for a significant period of time.160 This 

conduct of the employer the court found to have clearly constituted an “egregious 

attack” on the employee’s fundamental human dignity, and consequently amounted to 

unfair discrimination.161 

                                                           
154  Marsland v New Way Motor and Diesel Engineering (Pty) Ltd: 176, 177, 181-183. 
155  Marsland v New Way Motor and Diesel Engineering (Pty) Ltd: 174, 191. 
156  Marsland v New Way Motor and Diesel Engineering (Pty) Ltd: 193. 
157  Marsland v New Way Motor and Diesel Engineering (Pty) Ltd: 193. 
158  The court held that the employer’s discriminatory conduct was directly related to the employee’s  
 mental illness. See Marsland v New Way Motor and Diesel Engineering (Pty) Ltd: 192-193. 
159  New Way Motor and Diesel Engineering (Pty) Ltd v Marsland: 25. 
160  New Way Motor and Diesel Engineering (Pty) Ltd v Marsland: 34. 
161  New Way Motor and Diesel Engineering (Pty) Ltd v Marsland: 26. 
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However, despite this ruling by the Labour Appeal Court, the legislature did not use 

the opportunity to include mental health as a listed ground of unfair discrimination in 

section 6(1) when the EEA was amended in 2014, subsequent to the ruling. 

In the case of Makau v Department of Education Limpopo Province,162 an employee 

did not receive sufficient support from his employer, which included the refusal and 

ignoring of several of the employee’s requests.163 As a result, the employee suffered 

both psychologically and emotionally, and later developed depression.164 

The employee alleged that he had been discriminated against, harassed and 

victimised by the employer because of the issues he had initially raised and because 

he had become ill.165 In his claim, the employee did not rely on any ground specified 

in section 6(1) of the EEA, but instead elected to rely on an unspecified ground, namely 

“incessant harassment and unfair treatment”.166 

Following the approach established in Harksen v Lane, the court held that the 

employee would be required to prove that the “incessant harassment and unfair 

treatment” had the potential to impair his fundamental human dignity or to affect him 

in a comparably serious manner.167 

After examining the evidence, the court ruled that the employer had indeed 

discriminated against the employee based on the alleged ground, and that the 

employer’s treatment of the employee (constantly ignoring his requests and 

complaints as well as ignoring his illness) had the potential to impair his fundamental 

human dignity.168 

4.4.3.2.2 Mental health (conditions) as a possible unlisted analogous ground of 

unfair discrimination: A legal application 

In considering the possibility of mental health as a possible unlisted analogous ground 

of unfair discrimination, it is important to re-emphasise the link between mental health 

conditions and equality, dignity and substantive equality considered earlier in this 

                                                           
162  2014 JDR 1458 LC. 
163  Makau v Department of Education Limpopo Province: 5. 
164  Makau v Department of Education Limpopo Province: 5, 11. 
165  Makau v Department of Education Limpopo Province: 21. 
166  Makau v Department of Education Limpopo Province: 23. 
167  Makau v Department of Education Limpopo Province: 24. 
168  Makau v Department of Education Limpopo Province: 44. 
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chapter. In Harksen v Lane, it was stated that when manipulated, the specified and 

analogous grounds indeed had the potential to impair fundamental human dignity: 

In some cases they [the specified grounds and those analogous to them] relate to immutable 
biological attributes or characteristics, in some to the associational life of humans, in some to 
the intellectual, expressive and religious dimensions of humanity and in some cases to a 
combination of one or more of these features.169 

As an unlisted analogous ground, “mental health” will have to satisfy the three-stage 

test of unfair discrimination currently endorsed by the judiciary, formulated from the 

test in Harksen v Lane, and supported by section 11 of the EEA. In terms of this test, 

an inquiry into a claim of unfair discrimination will require the claimant to prove that 

differentiation based on a mental health condition has taken place, that it amounted to 

discrimination, and that the discrimination was unfair. This analysis is considered 

below. 

Stage 1: Differentiation 

Differentiation occurs when an employer treats certain job applicants or employees 

differently from others or uses an employment policy or practice to exclude certain 

groups.170 

If an employer, whether through its conduct or in any employment policy or practice, 

distinguishes between employees based on an employee’s mental health condition, 

this will amount to differentiation on the basis of mental health. The victims of 

differentiation are not treated in the same manner as other similarly situated 

employees or job applicants due to a certain characteristic, namely their mental health 

status. 

Stage 2: Discrimination 

Discrimination can be established by linking the differentiation in treatment or effect to 

an unlisted ground (a ground not mentioned in section 6(1) of the EEA).171 However, 

in order to be considered as an unlisted ground of discrimination, the differentiation 

must first comply with the Harksen test, according to which it will have to be shown 

that the “ground is based on attributes and characteristics which have the potential to 

                                                           
169  Harksen v Lane NO: 50. 
170  Importantly, differentiation is not synonymous with discrimination. The former is a neutral term and 

may not be for a negative reason. See Viviers and Smit 2014b:111, referring to Dupper et al. 2004:33. 
171  Dupper et al. 2004:36. 
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impair the fundamental human dignity of persons as human beings or to affect them 

in a comparably serious manner” as members of a vulnerable group.172 Albertyn and 

Goldblatt assert that the judiciary should adopt a substantive instead of a mechanical 

approach to determine whether there has been discrimination.173 

Mental health (not constituting a disability) is not specifically listed as a prohibited 

ground of unfair discrimination in section 6(1) of the EEA and will consequently have 

to be alleged as an unlisted analogous ground of unfair discrimination. In terms of the 

Harksen test, it will have to be proven that discrimination based on an employee’s 

mental health condition has the potential to impair the fundamental human dignity of 

the victims, or to affect them in a comparably serious manner. Therefore, employees 

or job applicants with depression will have to prove that discrimination based on their 

mental health condition impaired their human dignity or affected them in a comparably 

serious manner. 

Dignity is described as affording an individual “his or her intrinsic worth and value”.174 

An individual’s mental health status forms an intrinsic part of his or her biological make-

up, and consequently contributes to who the person is as an individual. Subjecting an 

employee to prejudicial treatment based on a condition that forms an indisputable part 

of that person’s human biology in effect offends the individual’s “intrinsic worth and 

value”, and consequently has significant potential to impair the person’s dignity.  

This argument is further strengthened by the finding of the Labour Court and the 

Labour Appeal Court in the Marsland case (discussed above), where it was held that 

mental health constituted an unlisted ground of unfair discrimination, and that 

discriminating against an individual on the basis of mental health had the potential to 

impair the person’s fundamental dignity as a human being. 

                                                           
172  Viviers and Smit 2014b:111, referring to McGregor and Germishuys 2014:94,95; Dupper et al.  
 2004:36; Radebe 2013:73. 
173  Albertyn and Goldblatt 2014, in Woolman and Bishop (eds) 2014:35-46. 
174  McGregor and Germishuys 2014:96. The Labour Court in IMATU v City of Cape Town also stated the 

following in relation to an infringement of the right to dignity: “Arbitrary, irrational and unfair exclusions 
predicated upon anachronistic generalised assumptions impair their [persons with Type 1 diabetes] 
dignity and seriously affect them adversely by limiting the full enjoyment of the right, guaranteed by 
section 22 of the Constitution, to pursue a chosen trade, occupation or profession.” See IMATU v City 
of Cape Town: 90. 
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It is also worth noting that a suitable contextual inquiry at the discrimination stage of 

the test will allow for a substantive approach to equality.175 Thus, the social context of 

people with mental health conditions such as depression, including their vulnerability 

as well as the stigmatisation and prejudice they have suffered, will have to be taken 

into account. This social context will have the benefit of highlighting possible patterns 

of disadvantage suffered by these individuals, which may then serve to supplement 

the argument of impairment to their fundamental human dignity. 

Stage 3: Unfairness 

Fairness is considered to be the means of distinguishing permissible from 

impermissible forms of discrimination.176 Discrimination itself already has a negative 

connotation, encompassing some form of harm based on difference, such as mental 

health; unfair discrimination goes a step further by deepening or worsening existing 

disadvantage.177 

Harksen v Lane indicates that if discrimination is based on one of the prohibited 

grounds, unfairness will be presumed. If the differentiation is based on an unlisted 

ground, however, the complainant will have to prove unfairness.178  

The primary right and value on which unfairness hinges is dignity.179 In light of the 

considerable link between mental health and persons’ inherent human dignity, if their 

right to dignity is tarnished by discrimination based on their mental health condition, 

the discrimination is likely to be unfair. 

Various factors, including stigmatisation, marginalisation, social exclusion, 

stereotyping and the failure to accord equal concern and respect, may all contribute 

to the vulnerability of a particular group,180 such as employees and job applicants with 

depression. The factors mentioned above are all realities for people with mental health 

conditions such as depression, and consequently contribute to their vulnerability. The 

                                                           
175  Albertyn and Goldblatt 2014, in Woolman and Bishop (eds) 2014:35-45, referring to Jagwanth  
 1999:205. 
176  Albertyn and Goldblatt 2014, in Woolman and Bishop (eds) 2014:35-43. 
177  Albertyn and Goldblatt 2014, in Woolman and Bishop (eds) 2014:35-43. 
178  Harksen v Lane NO: 325A. 
179  The words “of a comparably serious nature” indicate that the evaluation of the impact of unfair 

discrimination not only involves dignity, but other rights and values also. See Albertyn and Goldblatt 
2014, in Woolman and Bishop (eds) 2014:35-76, 35-80. 

180  Albertyn and Goldblatt 2014, in Woolman and Bishop (eds) 2014:35-77. 
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more vulnerable the group that is adversely affected by the discrimination, the more 

likely the discrimination is to be unfair.181 

The Harksen test dictates that unfairness is established by focusing on the impact of 

the discrimination on the complainant and others similarly situated.182  

The impact of the discrimination is regarded as the fundamental question in the 

fairness test and should be contextual.183 The Constitutional Court stated the following 

in Minister of Finance v Van Heerden184 in relation to the contextual approach: 

The substantive notion of equality recognises that besides uneven race, class and gender 
attributes of our society, there are levels and forms of social differentiation and systematic 
under-privilege, which still persist. The Constitution enjoins us to dismantle them and prevent 
the creation of new patterns of disadvantage. It is therefore incumbent on courts to scrutinise 
in each equality claim the situation of the complainants in society; their history and their 
vulnerability …185 

The stigmatisation, stereotyping and prejudice suffered by people with mental health 

conditions constitute one such form of “social differentiation and systematic under-

privilege” that still persists in South African society and the workplace. In line with the 

Constitutional Court’s approach above, the vulnerability of people with mental health 

conditions, and the past patterns of discrimination and disadvantage they suffered, will 

be essential in establishing their position in society and the impact of the discrimination 

to which they have been exposed. 

In order to assess whether the discriminatory provision has impacted on the 

complainant or others in a similar position, their position in society and the extent to 

which the discrimination has affected their rights or interests must be considered.186 

In this regard the courts will take into account various factors, including the worth and 

value of victims’ attributes, the exploitation suffered by them, as well as their 

vulnerability187 and past patterns of disadvantage and prejudice suffered.188 The 

unfairness test is intended to illustrate that discrimination may have different impacts 

                                                           
181  Albertyn and Goldblatt 2014, in Woolman and Bishop (eds) 2014:35-77. 
182  President of the Republic of South Africa v Hugo 1997 6 BCLR 708 CC: 755E-F; Pretorius 2013:16. 
183  Albertyn and Goldblatt 2014, in Woolman and Bishop (eds) 2014:35-75. 
184  2004 6 SA 121 CC.  
185  Minister of Finance v Van Heerden: 27. Also see Albertyn and Goldblatt 2014, in Woolman and Bishop  
 (eds) 2014:35-75. 
186  Pretorius 2013:16. 
187  The more vulnerable the group adversely affected by the discrimination, the more likely it is that the  
 discrimination will be held to be unfair. See President of the Republic of South Africa v Hugo: 755E-F. 
188  Harksen v Lane NO: 1510F; Pretorius 2013:16; Jagwanth 2005:133-134. 
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in different circumstances.189 The “shifting patterns of harmful discrimination and 

stereotypical response in our evolving democratic society” require a flexible 

approach.190 

In light of the stereotypes, stigmatisation, marginalisation and prejudice suffered by 

persons with mental health conditions, as well as their vulnerable position in society 

(as revealed in chapter 2), the impact of discrimination based on mental health is 

severe. These individuals also continue to suffer exploitation and disadvantage, 

rendering them vulnerable in both society and the workplace. A historical overview 

also reveals that most of these individuals suffered past patterns of disadvantage. 

In Kadiaka v Amalgamated Beverage Industries,191 the Labour Court held that certain 

factors should be taken into account in the determination of whether discrimination is 

unfair. These are whether the discrimination is “purposeless, or for a purpose of 

insufficient importance to outweigh the rights of the job-seeker or the employee, or if 

it was morally offensive”.192 Discriminating against persons with mental health 

conditions is indeed purposeless, provided that the individual can discharge the 

inherent requirements of his or her job. Discriminating against persons because of a 

biological aspect of their person (if it does not affect their ability to do the job) is also 

morally offensive. 

Kruger indicates that the stereotyping of complainants, or the prejudice suffered by 

them, has been used to determine the impact of the discrimination on them.193 Mental 

health conditions attract an array of negative and diverse stereotypes. In 

circumstances where stereotypes about mental health amount to a withholding of 

benefits or opportunities, or result in disadvantage that is comparable to the 

disadvantage suffered by other protected groups (race, sex or age), such stereotypes 

unfairly discriminate against the individual concerned.194  

The historical oppression experienced by persons with mental health conditions 

manifests itself in overlapping processes of stereotyping, stigmatisation, exclusion and 

                                                           
189  Jagwanth 2005:134. 
190  Jagwanth 2005:134, referring to Minster of Finance v Van Heerden: 27. 
191  1999 20 ILJ 373 LC.  
192  Grogan 2005:91. 
193  Kruger 2011:493.  
194  Viviers 2014:104, referring to Pieterse 2000:124. 
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marginalisation.195 Discrimination and relegation of this societal group reinforces the 

perception of these persons as “outsiders” and perpetuates the cycle of 

disadvantage.196 

Disadvantaging and judging individuals because of their mental health status in effect 

marginalises this vulnerable social group in the employment realm and perpetuates a 

pattern of disadvantage for them. For all the reasons cited above, discrimination on 

the basis of mental health may be considered unfair. 

4.4.3.3 Mental health (conditions) as a possible arbitrary ground of unfair 

discrimination 

Again, the applicable legal provisions in relation to the arbitrary grounds will be 

considered first, followed by an analysis of whether mental health conditions may 

constitute an arbitrary ground of unfair discrimination. 

4.4.3.3.1 Applicable legal considerations 

The Employment Equity Amendment Act has introduced the words “or on any other 

arbitrary ground” in the wording of section 6(1). The meaning and scope of this concept 

is however still ambiguous.  

Du Toit and Potgieter suggest that “arbitrary” clearly amounts to a category of 

“unspecified grounds”, but that it is arguable whether this should be allocated the same 

meaning as unlisted analogous grounds, since that would render the amendment 

meaningless.197 They further propose that the amendment was possibly made in order 

to widen the net of possible discrimination on the basis of grounds that may not 

necessarily be analogous to the listed grounds, but are nonetheless arbitrary “in the 

sense of being random, subjective, capricious or haphazard”, and consequently 

infringe on the right to equality.198  

It has also been suggested that “arbitrary” introduces another dimension of unfairness, 

as it serves to describe all forms of listed and unlisted discrimination that violate an 

                                                           
195  Sheldon 2011:175. 
196  Sheldon 2011:175. 
197  Du Toit and Potgieter 2014:24-25. 
198  Du Toit and Potgieter 2014:25. 
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employee’s right to dignity.199 Therefore, as with the listed and unlisted grounds, 

dignity again appears to come to the fore as a determining factor when considering 

whether or not an arbitrary ground unfairly discriminates against an individual. 

Van Niekerk et al indicate that the consideration of what may constitute an arbitrary 

ground will most likely be controversial, especially as the courts draw such a close link 

between discrimination and dignity.200 Du Toit suggests that in the interpretation of 

“arbitrary grounds”, the purpose of the EEA, namely the eradication of unfair 

discrimination, should be considered.201 He further suggests that in order to avoid 

redundancy, “arbitrary” must contribute something to the concept of “unfair 

discrimination”. In his view, this may be achieved if arbitrary is awarded the same 

meaning as indicated in Kadiaka v Amalgamated Beverage Industries, namely 

“capricious or for no good reason”.202 He suggests that this would broaden the scope 

of the prohibition on unfair discrimination to afford protection against grounds that may 

undermine inherent human dignity.203 

According to Grogan, “arbitrary” can be defined as discrimination that is based on 

some irrelevant criterion.204 De Villiers believes that an arbitrary ground has its origin 

in an employer’s personal preferences; in certain characteristics that are not of primary 

relevance to the employment relationship.205 

Section 11 of the amended EEA stipulates the burden of proof where an allegation of 

unfair discrimination based on an arbitrary ground is concerned, and provides that a 

complainant must discharge the burden of proof in order to succeed with such a claim. 

4.4.3.3.2 Mental health (conditions) as a possible arbitrary ground of unfair 

discrimination: A legal application 

The inclusion of the words “or on any other arbitrary ground” in section 6(1) of the 

amended EEA strengthens a possible claim by employees who allege unfair 

                                                           
199  Du Toit and Potgieter 2014:25. 
200  Van Niekerk et al. 2015:127. 
201  Du Toit 2014:2627. 
202  Du Toit 2014:2627. 
203  Du Toit 2014:2627. 
204  Grogan 2007:280. 
205  De Villiers 2014:182. 
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discrimination on the basis of their mental health in the workplace, even though the 

meaning and scope of the concept of an “arbitrary ground” is still uncertain. 

In terms of section 11 of the amended EEA, the complainant bears the onus of proving 

on a balance of probabilities that the employer unfairly discriminated against him or 

her based on an arbitrary ground. Section 11(2) states the following in this regard:206 

11(2) If unfair discrimination is alleged on an arbitrary ground, the complainant must prove, on a 
balance of probabilities, that –  

(a) the conduct complained of is not rational; 
(b) the conduct complained of amounts to discrimination; and 
(c) the discrimination is unfair. 

Therefore, in terms of an unfair discrimination claim that alleges mental health 

discrimination as an arbitrary ground, it is foreseen that the aggrieved employee will 

have to prove that the employer’s differential treatment based on the employee’s 

mental health condition is not rational, that it amounts to discrimination, and that the 

discrimination is unfair. 

It is uncertain how these elements stipulated in section 11 will be interpreted in the 

absence of legislative or judicial guidelines, however. “Rational” in this context is a 

speculative concept, and as the arbitrary grounds should be construed as something 

different from the unlisted analogous grounds, it is uncertain whether discrimination 

and unfairness may be determined based on the same locus classicus tests as 

formulated in Harksen v Lane (discussed above). 

Thus, an extensive application of the legal principles attached to the arbitrary grounds 

is not possible in relation to mental health conditions without legislative guidelines or 

judicial precedent. It is speculated, though, that mental health conditions will likely also 

amount to an arbitrary ground in terms of section 6(1) of the EEA.207 

4.4.3.4 Direct and indirect unfair discrimination on the basis of mental health 

Direct and indirect discrimination are both prohibited by the EEA. Direct discrimination 

takes place when certain persons – because of a particular trait or characteristic that 

falls under the listed and unlisted analogous grounds of prohibited discrimination (or 

                                                           
206  Employment Equity Amendment Act: sec 11(2). 
207  This speculation relies on the fact that discrimination based on mental health may amount to an 

unlisted analogous ground of unfair discrimination as discussed in the prevous section, and as a listed 
ground if it constitutes a mental disability. 
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not) – are treated differently208 and usually unfavourably, typically being subjected to 

adverse treatment or being withheld a benefit because of their affiliation with the 

protected group. Indirect discrimination occurs when a seemingly neutral employment 

policy or practice (i.e. one that does not directly differentiate in terms of a listed, 

analogous or arbitrary ground) disproportionately affects members of a group 

protected in terms of a listed, analogous or arbitrary ground, and is not justifiable in 

the circumstances.209 

Discrimination against employees based on their mental health may also take place 

directly or indirectly. The normal meaning of these concepts will apply to such a case 

of discrimination. Direct discrimination based on mental health will apply when an 

employee is discriminated against because of his or her mental health condition 

itself.210 Indirect discrimination based on mental health takes place if an apparently 

neutral employment policy or practice of the employer in effect disproportionately 

disadvantages certain employees because of their mental health condition.211 

4.4.3.5 Possible employer defences to a claim of unfair discrimination on the 

basis of mental health 

An employer may raise the following three possible grounds of justification (defences) 

against an unfair discrimination claim: 

 The action is not discriminatory, or the discriminatory action is not unfair. 

 The action was taken in terms of affirmative action measures.212 

                                                           
208  See Grogan 2014:108, where it is stated that direct discrimination may be based on the listed grounds 

in sec 6(1) or on “comparable attributes”. Also see Van Niekerk et al. 2015:125; Dupper et al. 2004:39. 
209  Dupper et al. 2004:39, 46; Van Niekerk et al. 2015:125. Also see Albertyn and Goldblatt 2014, in 

Woolman and Bishop (eds) 2014:35-47, who argue that indirect discrimination applies when 
differentiation appears to be neutral, but in effect discriminates on a prohibited ground, whether listed 
or unlisted.  

210  For example, if an employer terminates the employment of or refuses to appoint an individual because  
 he or she sufferes from depression. 
211  For example, if an employer requires all employees to undergo a “stress evaluation assesment” every  
 month or every year, in order to assess whether individuals are coping at work and which practice may  
 hold benefits for employees who are managing their stress well, such a policy may have the effect of  
 disproportionately disadvantaging individuals with depression and other mental health conditions,  
 since these persons will, due to the symptomology of the condition, not be in a position to cope well  
 under stress, and will in fact serve as an environmental stressor which aggravates the condition. 
212  EEA: sec 6(2)(a). 
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 The discriminatory action was taken because of the inherent requirements of 

the job.213 

These are the only crystallised defences on which an employer may rely to defeat a 

claim of unfair discrimination. Therefore, in an unfair discrimination dispute on the 

basis of an employee’s mental health condition, the employer may defeat the 

employee’s claim by successfully raising any of these defences, as follows: 

 The employer may firstly prove that an employee’s claim of discrimination 

based on mental health does not amount to discrimination. In order to achieve 

this, the employer will have to prove that it does not impair the employee’s 

fundamental human dignity, according to the Harksen test. The employer may 

also prove that the discriminatory action is not unfair. This will be achieved if 

the employer can prove that the discrimination was not purposeless or was 

sufficiently important to outweigh the employee’s right to equality, or that the 

impact on the employee was not severe or sufficiently prejudicial. 

 The employer may also allege that the action was taken in order to advance 

affirmative action measures, and that these measures were sufficient in the 

circumstances to render the employer’s discriminatory treatment fair. 

 Arguably the most significant defence that an employer may raise against an 

employee’s unfair discrimination claim is that the discrimination was justified 

because it related to an inherent requirement of the employee’s job. “Inherent 

requirement of the job” means that the employee must possess the particular 

quality to effectively perform the duties attached to the position.214 

Consequently, if an employee’s mental health condition will inhibit him or her 

from discharging the inherent requirements of the job, the employer will not be 

obligated to employ or retain that employee. Reasonable accommodation 

(discussed extensively in the next chapter) will also play a role in this 

assessment. If the individual with a mental health condition is a beneficiary of 

reasonable accommodation, either in terms of affirmative action measures or 

as a non-discrimination principle, the employee must be able to discharge the 

inherent requirements of the job with or without such reasonable 

                                                           
213  EEA: sec 6(2)(b). 
214  Grogan 2005:108. 
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accommodation. If with reasonable accommodation the person is still unable to 

perform these essential functions, the employer will not be obligated to employ 

or retain the individual.215 

4.4.3.6 Discriminatory dismissals on the basis of mental disability 

Section 185 of the LRA provides that every employee has the right not be unfairly 

dismissed. Employees may be dismissed, but not unfairly.216 Every dismissal must 

also be both procedurally and substantively fair.217 Dismissals that cannot be justified 

under section 188 are considered arbitrary and unfair, as stated earlier.218 

Section 187 of the LRA also makes provision for categories of dismissals that are 

automatically unfair. Disability, including mental disability, is listed in section 187(f) as 

such an automatically unfair reason for dismissal. Since there is a significant overlap 

between section 187 of the LRA and section 6 of the EEA, a dismissal based on one 

of the grounds in section 187 may also be actionable under the EEA.219 

Thus, dismissing an employee merely because (s)he has a mental disability such as 

depression may be automatically unfair in terms of the LRA. 

4.4.4 Concluding remarks 

The analysis above has shown that mental health is intricately linked to the human 

dignity of each individual and is also interlinked with the right to equality and 

substantive equality under the South African legal framework. It is also suggested that 

mental health (conditions) may be considered as a listed ground of unfair 

discrimination if the condition amounts to a legally recognised disability; it may be 

considered as an unlisted analogous ground of unfair discrimination, and it may also 

                                                           
215  The employer will, however, be obliged to comply with both substantive and procedural fairness in  
 dismissing the employee, as set out in 4.4.3.6 below. 
216  Employees may be dismissed for a fair reason as set out in section 188 of the LRA, such as for 

misconduct, for incapacity or poor work performance, and based on the employer’s operational 
requirements, after following a fair procedure as well. See LRA: sec 188; Grogan 2014a:189. 

217  LRA: sec 188. 
218  Grogan 2014a:189. It should be noted that while discriminatory dismissals is a relevant forum for   
 discrimination based on mental health in employment, it is beyond the scope of this study to examine  
 this employment law area extensively. 
219  Van Niekerk et al. 2015:267. 
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constitute an arbitrary ground depending on how the judicial forums interpret this 

ground in future. 

4.5 Harassment (as a form of unfair discrimination) relating to mental health 

under the South African legal framework 

4.5.1 Harassment, workplace bullying and mental health: A Gordian knot 

Workplace harassment may ultimately be regarded as a violation of fundamental 

human rights, which causes victims to suffer physical, psychological and professional 

harm.220 As this section will indicate, there is an important causal link between 

workplace harassment, workplace bullying and the prevalence of mental health 

conditions in the employment domain. 

Although harassment mostly conjures up images of sexual harassment, it is not limited 

to sexual harassment. Le Roux and collegaues note that although sexual harassment 

continues to be prevalent in employment, domestic and international jurisprudence 

indicates the emergence of other forms of harassment.221 They further indicate that 

these other forms of harassment are far more discreet and seldom identified, and 

consequently are not recognised as being as prevalent as the more identifiable 

forms.222 Harassment based on an employee’s mental health condition(s) may be one 

such emerging form.223 

Due to the significant link between harassment and mental health conditions, 

harassment is considered separately, albeit as part of the larger discrimination picture, 

as a form of unfair discrimination under the South African legal framework. The 

phenomenon of workplace bullying will also be briefly discussed. 

It must be stressed from the outset that although harassment, and particularly sexual 

harassment, will be explored in this section, the concept itself is not the focus, but 

instead emphasis is placed on the circumstances where sexual harassment has 

                                                           
220  Viljoen 2013:66. 
221  Le Roux et al. 2010:1. 
222  Le Roux et al. 2010:1. 
223  See for example New Way Motor and Diesel Engineering (Pty) Ltd v Marsland, discussed below. Section  

 6(3) of the EEA provides that harassment may take place on any one or combination of grounds listed  
 in section 6(1). Although mental health is not explicitly included in this list, as per the application in  
 4.4.3.2.3, it may very well consititute an unlisted ground of unfair discrimination analoghous to the  
 listed grunds. 
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caused an individual to develop a mental health condition. The same holds true for 

workplace bullying. 

It should also be noted that employees may be harassed because of their mental 

health condition or their mental disability, or may develop a mental health condition as 

a result of harassment. Both these occurrences will be investigated below. 

4.5.2 International instruments on harassment in the workplace 

The UN Disability Convention states that the rights of persons with disabilities are to 

be protected on an equal basis with others, which includes protection from harassment 

and the redress of grievances.224 

A 2006 ILO report revealed that harassment (along with its allied behaviours) could be 

just as damaging as actual physical violence.225 In 2003, the ILO described workplace 

violence as being both physical and psychological in nature and stated that it included 

offensive behaviour that manifested itself in various “vindictive, cruel, malicious or 

humiliating” manoeuvres to undermine an individual or individuals in the workplace.226 

The UN Disability Convention makes it clear that individuals with mental disabilities 

should be protected from workplace harassment on the basis of their disabilities. By 

equating the consequences of harassment with those of physical violence, the ILO 

clearly illustrates the damaging effects of this behaviour, and its impact in the 

workplace. 

4.5.3 The consideration of workplace bullying 

4.5.3.1 Nature and scope of the concept 

South Africa is by no means immune to the phenomenon of workplace bullying, and a 

study in this regard conducted in 2000 revealed that roughly 77,8% of South Africans 

had experienced some form of workplace bullying.227 However, this phenomenon is 

not explicitly covered by the South African legal framework, with no legislation and 

                                                           
224  UN Disability Convention: art 27(1)(b). 
225  ILO 2006. http://www.ilo.org/global/about-the-ilo/newsroom/news/WCMS_070505/lang-- 
 en/index.htm. Accessed on 07/08/2014. 
226  Smit 2014:230. 
227  Cunniff and Mostert 2012, referring to a study conducted by the Work Dignity Institute in 2000. 

http://www.ilo.org/global/about-the-ilo/newsroom/news/WCMS_070505/lang--%20%09en/index.htm
http://www.ilo.org/global/about-the-ilo/newsroom/news/WCMS_070505/lang--%20%09en/index.htm


 

111 
 

little judicial precedent available in this regard. Due to its profound connection with 

mental health conditions in the workplace, it warrants brief consideration. 

Workplace bullying involves interplay between various deliberate, menacing and 

hurtful behaviours, as well as the harassment of the victim.228 It is difficult to define 

workplace bullying, which is probably also why no single definition exists.229 Identifying 

and defining workplace bullying has proven to be more effective by evaluating the 

elements, symptoms and consequences thereof. Oade suggests the following 

definition for workplace bullying by capturing its key elements:230 

 A personalised, often sustained attack on one colleague by another colleague using 
behaviours which are emotionally and psychologically punishing. 

 Introducing a dynamic into a workplace relationship which involves a purposed attempt by 
one colleague to injure another colleague’s self-esteem, self-confidence and reputation or 
to undermine their competence to carry out their work duties effectively. 

 The degree to which the person using bullying behaviour chooses to handle their 
relationship with a colleague in a way that involves removing power from that colleague 
and placing it with themselves. 

In light of the generic aspects of harassment (namely that it constitutes persistent and 

unwelcome conduct that is seen as hostile or offensive to a reasonable person, 

includes fear of harm, and demeans, humiliates or creates a hostile work 

environment), it has been suggested that workplace bullying could be described as 

“any unfavourable or offensive conduct on the part of a person or persons which has 

the effect of creating a hostile work environment”.231 

Bullying behaviour may manifest itself in various ways,232 including verbal tactics,233 

non-verbal tactics,234 practical tactics235 and performance-related tactics.236 Victims 

are constantly teased, badgered and insulted, and feel that they have little recourse to 

                                                           
228  Visagie et al. 2012:63, referring to Von Bergen et al. 2006:15. 
229  Pietersen 2007:59; Visagie et al. 2012:63. This is also clearly illustrated by the multiple definitions  
 captured and discussed by Smit 2014:30-32. 
230  Oade 2009:2. Importantly, bullying also extends to group behaviour and is not limited to one-on-one 

conduct. Consequently, a group of employees may bully an individual in the workplace. See Smit 
2014:31. 

231  Le Roux et al. 2010:53. 
232  Oade 2009:4-6; Einarsen et al. 2011:87-89. 
233  Including name calling, discussing employees with others, abusive comments and remarks, as well as 

public shaming. 
234  Including laughing, rolling of the eyes, staring, and adopting a threatening posture. 
235  Including transmitting insulting and degrading messages electronically, for example via text message, 

e-mail or fax. Behaviour could also entail meddling with a victim’s property or workspace. 
236  Including unwarranted criticism, burdening the victim with an unreasonable workload, implying that 

the victim may suffer organisational detriment such as demotion or termination, purposely withholding 
information, and selecting onerous or petty work rules to apply to the victim. 
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retaliate.237 Einarsen et al also suggest that bullying may present itself in verbal and 

physical forms, and include other subtle behaviours such as excluding the victim from 

social intercourse or isolating the victim from his or her peer group.238 Although 

workplace bullying can take the form of physical violence, it more often appears in the 

form of psychological assault.239 This phenomenon has been described as 

psychological violence that is nearly invisible.240 According to Le Roux et al, workplace 

bullying is accompanied by feelings of incompetence, alienation from colleagues, job 

insecurity, feelings of inadequacy, and anxiety that there will be no recognition or 

promotion.241 

Workplaces where bullying behaviour is rife have consequently been described as “an 

organisational culture and climate filled with emotional toxicity”.242 The destructive 

nature of bullying behaviour also causes high levels of anxiety in the organisation,243 

as well as higher rates of absenteeism, loss of productivity and increased costs 

relating to intervention programmes.244 In addition, unethical conduct such as bullying 

has been shown to increase stress within an organisation.245 

Furthermore, an ILO report in 2006 revealed that violence at work, which includes 

mobbing and bullying, was increasing on a global scale and had already reached 

epidemic proportions in certain jurisdictions.246  

Rycroft247 and Smit248 interestingly and correctly point out that in the absence of legal 

clarity surrounding bullying in employment, the question arises as to whether it 

amounts to a form of harassment and unfair discrimination, or rather a dignity violation. 

The CCMA has classified workplace bullying as a form of harassment,249 while support 

for its status as a dignity violation may be found in the case of Maharaj v CP de Leeuw 

                                                           
237  Einarsen et al. 2011:76. 
238  Einarsen et al. 2011:76. 
239  Harthill 2008:255; Tehrani 2012:41. 
240  Harthill 2008:255, referring to Namie and Namie 2004:325. 
241  Le Roux et al. 2010:51. 
242  Cilliers 2012:2, referring to Fox and Spector 2005. 
243  Cilliers 2012:2, referring to Stapley 1996; 2006. 
244  Smit 2014:77, referring to Branch et al. 2013:14. 
245  Boddy 2011:45, referring to Giacalone and Promislo 2010. 
246  ILO 2006. http://www.ilo.org/global/about-the-ilo/newsroom/news/WCMS_070505/lang-- 
 en/index.htm. Accessed on 07/08/2014. 
247  Rycroft 2009:1433. 
248  Smit 2014:269. 
249  Smit 2014:237. 

http://www.ilo.org/global/about-the-ilo/newsroom/news/WCMS_070505/lang--%20%09en/index.htm
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(Pty) Ltd,250 where the court confirmed that bullying should be observed as a dignity 

violation instead of a form of unfair discrimination or harassment.251 Le Roux et al point 

out that there are certain similarities between harassment and workplace bullying in 

terms of their consequences, which include low morale, poor productivity and 

increased potential for employer liability.252 

Moreover, workplace bullying has been described as “non-status based psychological 

harassment”253 as well as “status neutral harassment”, because unlike harassment in 

its ordinary form, workplace bullying is not necessarily based on any protected status 

such as sex, gender or sexual orientation.254 Either way, because this phenomenon 

takes on characteristics of harassment and in effect violates an employee’s right to 

dignity, it warrants consideration in relation to people with mental health conditions. 

4.5.3.2 Workplace bullying and mental health conditions 

Workplace bullying affects different people in different ways, and it does not appear to 

elicit a typical reaction from victims.255 There are however certain consequences of 

workplace bullying that appear to be shared by its victims. These include various 

psychological consequences, including anxiety, feelings of isolation, lowered 

confidence and self-esteem, anger, mood swings, a lack of energy or motivation, and 

feeling depressed.256 Harthill indicates that employees who witness co-worker bullying 

also suffer adverse psychological consequences.257 

Other consequences experienced by victims of workplace bullying include higher 

stress levels, increased absenteeism, disrupted sleep patterns and substance abuse 

problems.258 Victims’ stress levels also vary, with some experiencing only minor 

stress, while others develop depression or post-traumatic stress disorder (PTSD).259 

                                                           
250  2005 26 ILJ 1088 LC 1104. 
251  Maharaj v CP de Leeuw (Pty) Ltd: 74; Smit 2014:271. Also see Tehrani 2012:198, who points out a link 

between an individual’s dignity and workplace bullying and harassment.  
252  Le Roux et al. 2010:52. 
253  Harthill 2010:1250. 
254  Duncan 2011:2333, 2334. 
255  Oade 2009:149. 
256  Oade 2009:151-154. Also see Harthill 2008:258; Squelch and Guthrie 2010:16; Harthill 2011:265-266; 

Cunniff and Mostert 2012:1. 
257  Harthill 2010:1261. 
258  Einarsen et al. 2011:109-110. 
259  Einarsen et al. 2011:108. Various sources have linked workplace bullying to depression and PTSD. See 

for example the sources cited by Smit 2014:75, including Hoel et al. 2004:368; Leymann 1996:174; 
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Other sources have also identified workplace bullying as a risk factor in clinical 

depression and suicide attempts, heightened levels of anxiety, PTSD,260 nervous 

breakdowns, panic attacks, reduced concentration and burnout.261 A 2010 study by 

the Workplace Bullying Institute revealed that more than 80% of victims reported 

psychological injuries, 39% reported clinical depression, and 30% of women and 21% 

of men reported PTSD.262 

Depression resulting from bullying may be viewed as a particularly significant concern, 

since it is one of the most costly health problems in the world and places a severe 

economic burden on organisations.263 These increased costs stem from the fact that 

depression increases absenteeism and premature mortality as well as affects 

employees’ work engagement levels, productivity, burnout levels264 and stress-related 

illnesses.265 Several studies have noted that in addition to workplace bullying being a 

considerable public health issue with concurrent symptoms of depression, bullying 

also results in poor health, challenges in adult personal relationships and the onset of 

depressive symptoms up to four years after the bullying behaviour has first 

occurred.266 

Although the case of New Way Motor and Diesel Engineering (Pty) Ltd v Marsland has 

already been discussed, it does present certain pertinent principles pertaining to 

workplace bullying in particular, which need to be elaborated on to illustrate its role in 

mental health conditions at work. As explained earlier, the case involved an employee 

with depression who, upon his return to work, was subjected to severe forms of 

workplace bullying, including marginalisation, being given menial tasks to do, 

exclusion from decision-making processes, ostracism, employment detriment in the 

                                                           
Yamada 2009:531; Vega and Comer 2005:106. Also see Duncan 2011:2335; Harthill 2008:258; Squelch 
and Guthrie 2010:16; Harthill 2011:265-266; Cunniff and Mostert 2012:1; Einarsen et al. 2011:116-117. 

260  One study revealed that one in every five people who are bullied at work develops symptoms of  
 PTSD. See Duncan 2011:2336, referring to Heller 2006. 
261  Smit 2014:75, referring to Einarsen et al. 2011:25; Yildiz 2007:115. Also see Harthill 2011:253. 
262  Harthill 2010:1262, referring to the Workplace Bullying Institute’s Report on Psychological-Emotional-

Mental Injuries 2010. 
263  Welthagen and Els 2012:1, referring to McIntyre and O’Donovan 2004. 
264  Burnout refers to “a negative work-related well-being state”, and employees who suffer from   
 it experience exhaustion, cynicism and feelings of ineffectiveness. See Welthagen and Els 2012:2.  
265  Including loss of attentiveness, loss of concentration and low energy levels, which all have a negative 

impact on organisations, including factors such as increased health-care costs, reduced productivity and 
turnover, legal problems and increased substance abuse problems. See Welthagen and Els 2012:2, 5. 

266  Ybarra 2004:248. 
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form of a demotion, disciplininary action without cause, and verbal abuse. 267 The 

employee was also psychologically threatened by his supervisor, who brought a 

firearm to a meeting.268 As a result of this stress, the employee suffered a relapse and 

his depression became worse.269  

The Labour Court held that the employer’s ongoing adverse treatment of the employee 

had likely destroyed the employment relationship and contributed to an intolerable 

work environment.270 The Labour Appeal Court ruled that the employee had returned 

to his employment position in a vulnerable state and had been subjected to a brutal 

regime of psychological assault and degrading treatment for an extended period of 

time.271 In its judgment, the Labour Appeal Court condemned cruel, inhumane and 

arbitrary treatment of employees, such as the employer and senior management’s 

disgraceful behaviour in this case.272 It was held that the employer’s conduct clearly 

constituted an “egregious attack” on the fundamental human dignity of the employee, 

and consequently amounted to unfair discrimination.273 

In Murray v Minister of Defence a member of the South African National Defence Force 

was subjected to various acts of “bullying”,274 which included false accusations about 

the employee’s management as well as allegations that he had engaged in acts of 

criminal activity.275 Although he was acquitted on the charges, the accusations and 

accompanying media coverage psychologically harmed the employee.276 Subsequent 

acts of workplace “bullying” ensued, which included employment detriment, being 

relieved of his command, and marginalisation and ostracism.277 As a result, the 

employee developed and was diagnosed with depression, placed on antidepressants 

and eventually hospitalised after his condition continued to deteriorate.278 The 

                                                           
267  Marsland v New Way Motor and Diesel Engineering (Pty) Ltd: 175-177. 
268  Marsland v New Way Motor and Diesel Engineering (Pty) Ltd: 183. 
269  Marsland v New Way Motor and Diesel Engineering (Pty) Ltd: 177. 
270  Marsland v New Way Motor and Diesel Engineering (Pty) Ltd: 189. 
271  New Way Motor and Diesel Engineering (Pty) Ltd v Marsland: 34. 
272  New Way Motor and Diesel Engineering (Pty) Ltd v Marsland: 35. 
273  New Way Motor and Diesel Engineering (Pty) Ltd v Marsland: 26. 
274  Although the acts constituted forms of workplace bullying, the term itself was not used specifically in 

this case. 
275  Murray v Minister of Defence: 11[15]-14[21]. 
276  Murray v Minister of Defence: 14[21]. 
277  Murray v Minister of Defence: 16[26]-18[29], 29[51]. 
278  Murray v Minister of Defence: 18[30]. 
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employee eventually claimed constructive dismissal, alleging that his career had been 

destroyed and that he had been robbed of any meaningful future at work.279 

The Supreme Court of Appeal held that the employee had experienced severe strain 

and had been demoralised (also by the acts of workplace bullying).280 These factors, 

together with his depression, were highly relevant to how the Defence Force should 

have dealt with the employee had it followed the principle of fairness.281 The court held 

that the employer had breached its duty of fair dealings towards the employee, leaving 

him no choice but to resign.282 

According to Le Roux et al, this case illustrates many of the features of workplace 

bullying, including marginalisation, suspicion, demoralisation and depression.283 

However, in another matter dealing with workplace bullying, namely Visser and 

Amalgamated Roofing Technologies t/a Barloworld, 284 the CCMA regrettably took 

another view. The matter involved an employee who claimed to have been 

constructively dismissed from his employment position. He developed a depressed 

emotional condition as a result of the aggressive conduct towards him by his 

managers, as well as due to other factors in his work environment with which he 

struggled to cope.285 The managers’ conduct towards the employee included sarcasm, 

“showing him up” in front of others, “losing control” and shouting at him, and carrying 

on in a fashion that he was unable to deal with.286 As a result of this behaviour, the 

employee was eventually hospitalised and received treatment for stress and 

depression.287 

In relation to management’s behaviour and its consequences on the employee, the 

CCMA commissioner held as follows: 

In assessing management conduct in this context, reasonable allowances must be made for 
management fallibility arising from their human limitations. Employees and arbitrators alike 
should not set the standards of conduct expected from management at an unrealistic level. To 
do so would be unfair and unreasonable to the employer in my view, and not in accordance 

                                                           
279  Murray v Minister of Defence: 24[41]. 
280  Murray v Minister of Defence: 34[59]. 
281  Murray v Minister of Defence: 34[59]. 
282  Murray v Minister of Defence: 34[59], 36[64], 37[66], 38[67]. 
283  Le Roux et al. 2010:51. 
284  2006 27 ILJ 1567 CCMA. 
285  Visser and Amalgamated Roofing Technologies t/a Barloworld: 1568. 
286  Visser and Amalgamated Roofing Technologies t/a Barloworld: 1568. 
287  Visser and Amalgamated Roofing Technologies t/a Barloworld: 1568. 
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with workplace realities or those of human nature operating within the robust competitive 
environment that is the modern workplace.288 
 
I do not accept that their conduct as complained of by the applicant, measured realistically in 
the context of a highly pressurized and competitive work environment, can reasonably be 
branded as intolerable for purposes of a constructive dismissal. If, as I have accepted for 
purposes of this determination, such conduct negatively impacted on the applicant to the extent 
that he had to be treated for depression, this effect must be attributed to applicant's particular 
psychic and emotional make-up and high sensitivities to what he terms ‘aggression’ on the part 
of management, in other words, to his subjective individual characteristics.289 
 

In light of this and the fact that the employee had resigned prematurely without giving 

the employer adequate opportunity to remedy the matter, the commissioner concluded 

that the employee had not been constructively dismissed.290 

It is respectfully suggested that the CCMA commissioner in this case was materially 

misdirected in considering the workplace bullying incidents and the resultant mental 

health condition.291 While the commissioner’s references to the stressful modern work 

environment and the need to refrain from putting managers on a moral pedestal can 

be understood, this hardly balances out the disadvantage suffered by the employee 

and others like him who have developed mental health conditions due to unfavourable 

working conditions. The commissioner’s comments also do not seem adequate when 

seen against these individuals’ right to dignity, which protects their self-worth and 

entitles them to be treated with respect. Although, as the commissioner held, 

managers are also fallible and make mistakes, this does not entitle them to treat 

employees in a manner that infringes on their inherent human dignity. 

Safeguarding the right to dignity and equality of people with mental health conditions, 

as well as their right to enjoy a work environment free from violence, whether physical 

or psychological, is of paramount importance for these persons. The aim of the new 

constitutional dispensation is precisely to protect vulnerable groups and individuals, 

which would include persons who are subjected to workplace bullying and develop 

mental health conditions as a result.  

                                                           
288  Visser and Amalgamated Roofing Technologies t/a Barloworld: 1569. 
289  Visser and Amalgamated Roofing Technologies t/a Barloworld: 1570. 
290  Visser and Amalgamated Roofing Technologies t/a Barloworld: 1571. 
291  This section does not aim to establish whether or not the employee was constructively dismissed and 

will therefore not venture into a discussion in this regard. The only focus here is the considerations in 
relation to the employee’s mental health condition. 
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Some individuals may be more sensitive than others, which may predispose them to 

developing a mental health condition. However, the commissioner’s contention that 

the consequences suffered “must be attributed to applicant’s particular psychic and 

emotional make-up and high sensitivities” unfortunately only reinforces the existing 

unfounded stereotypes about persons with mental health conditions and serves as a 

barrier to the achievement of substantive equality for these persons. 

4.5.3.3 Workplace bullying and concomitant mental health conditions: An 

occupational health and safety issue 

As the above paragraphs have shown, workplace bullying may undoubtedly contribute 

to employees developing mental health conditions in the course and scope of their 

employment. Although an extensive analysis of statutory compensation and 

occupational health and safety legislation falls outside the scope of this study, it 

remains important to acknowledge the nexus between them in relation to people who 

develop mental health conditions as a result of workplace bullying. 

In terms of the common law, employees enjoy a right to a safe working environment, 

which is statutorily codified in the Occupational Health and Safety Act (OHASA).292 

Employers are bound by this common law duty to, as part of their principal duties, 

assess the workplace and ensure that it is safe for their employees.293 OHASA is of 

particular significance in the mental health context, as circumstances of employment 

may lead to mental health conditions such as depression in employees. Employers’ 

duty to provide a safe working environment also extends to employees’ psychological 

well-being.294 Thus, employers are under an implied obligation to prevent acts of 

workplace bullying, which may give rise to the development of mental health 

conditions. 

The Compensation for Occupational Injuries and Diseases Act (COIDA)295 provides a 

structure in terms of which employees who are injured, killed or contract diseases in 

the course and scope of their employment can claim compensation.296 COIDA also 

                                                           
292  85/1993. The common law duty of reasonable care is entrenched in OHASA. See Du Plessis and Fouche 

2015:183. Also see Grogan 2014a:61-62; 2014c:335. 
293  Van Niekerk et al. 2015:476. 
294  Smit 2014:291. Also see Media 24 v Grobler: 38[65]-39[65]. 
295  130/1993. 
296  Du Plessis and Fouche 2015:161. 
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constitutes a noteworthy body of legislation for persons who develop mental health 

conditions in the course and scope of their employment, as they would probably want 

to claim compensation. Employees who develop mental health conditions such as 

depression and PTSD due to workplace bullying may thus have a claim in terms of 

COIDA. However, while this may be true, such a claim still constitutes only an ex post 

facto remedy, which means that it will only be available after the employee has already 

developed the mental health condition and is of no value in protecting the employee 

from it happening altogether.297 

4.5.4 Harassment and mental health under South African law 

Harassment has become a widespread problem in South African and global 

workplaces and has substantial destructive effects.298 Sexual harassment in particular 

can be severely devastating and have far-reaching negative consequences in 

employment,299 including the development and prevalence of mental health 

conditions. This section will aim to identify and evaluate the causal nexus between the 

presence of harassment and the prevalence of mental health conditions in the 

workplace in terms of the various areas governing South African labour law. 

The Constitution 

The Constitution extends protection to victims of harassment who develop mental 

health conditions. Other than the rights to equality, dignity and non-discrimination, as 

given effect in the EEA, the constitutional right to fair labour practices is also 

noteworthy in this regard. 

In Piliso v Old Mutual Life Assurance Co300 an employee was sexually harassed by an 

unknown third party, which resulted in her suffering psychological trauma.301 As it 

could not be established that the perpetrator was an employee of the employer, the 

complainant could not make out a case in terms of section 60 of the EEA nor in terms 

of the common law for vicarious liability.302 The court considered the employee’s 

                                                           
297  Compensation granted to those who have developed mental health conditions as a result of workplace 

bullying comes too late for many individuals who suffer abuse in the workplace. See Smit 2014:295. 
298  Du Toit and Potgieter 2014:33. 
299  Du Toit and Potgieter 2014:33. 
300  2007 28 ILJ 897 LC. 
301  Piliso v Old Mutual Life Assurance Co: 900[1], 900[2]. 
302  Piliso v Old Mutual Life Assurance Co: 905[24], 906[29]. 
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second alternative claim, namely that her constitutional right to fair labour practices 

(section 23) had been violated. 

It was held that the employer’s omission to address the sexual harassment, together 

with the sexual harassment itself, had caused the employee’s mental trauma.303 The 

employee had to be placed under psychological supervision and care as a result of 

the shock and stress caused by the harassment.304 An expert psychologist confirmed 

that the employee was suffering from an adjustment disorder, generalised features of 

an anxiety disorder and/or PTSD.305 

The Labour Court held that the employer should have taken immediate steps to 

provide the victim employee with the best possible support, including counselling, to 

establish the psychological impact of the incident on her.306 The court confirmed that 

employers were obligated to take all reasonable steps to ascertain what mental trauma 

their employees may have suffered, to assist such employees to cope with it, and to 

do everything reasonably possible to minimise or eliminate it.307 These measures 

constitute the minimum obligations that an employer is required to meet in terms of 

the right to fair labour practices where an employee has sustained mental trauma and 

psychological harm.308 The court ruled that the employer in this case had failed to meet 

its minimum requirements in terms of the right to fair labour practices, which entitled 

the employee to claim constitutional damages from the employer.309 

This matter illustrated that a court might use its discretion to apply the relevant 

provisions of the Constitution directly in cases where there is neither certainty nor any 

other remedy in terms of statute or the common law.310 

                                                           
303  The court held that even in circumstances where the identity of the perpetrator is unknown, the legal 

convictions of the community compelled an employer to undertake a process of investigation to identify 
the perpetrator. Piliso v Old Mutual Life Assurance Co: 909[37]-909[41], 910[42], 923[78]. 

304  Piliso v Old Mutual Life Assurance Co: 909[38]. 
305  Piliso v Old Mutual Life Assurance Co: 911[43]. 
306  Piliso v Old Mutual Life Assurance Co: 923[79]. 
307  Piliso v Old Mutual Life Assurance Co: 923[79]. 
308  Piliso v Old Mutual Life Assurance Co: 924[80], 924[81]. 
309  Piliso v Old Mutual Life Assurance Co: 927[89], 929[93]. 
310  Interestingly, contrary to the Labour Court’s decision, the High Court, Supreme Court of Appeal and 

Constitutional Court have held in a number of judgments that litigants may not rely directly on a 
constitutional right where that right is embodied in other legislation. See SANDU v Minister of Defence 
2007 8 BCLR 863 C: 51. According to the Constitutional Court, where such legislation does not provide 
a remedy, the correct procedure would be to challenge the legislation as falling short of the 
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Employment Equity Act 

Harassment is not defined in the EEA, but according to Van Niekerk et al, it generally 

involves “treating a person in a manner that has the effect of violating that person’s 

dignity or of creating a degrading environment”.311 Viljoen argues that workplace 

harassment is ultimately a violation of fundamental human rights, which causes victims 

to suffer physical, psychological and professional harm.312 To Du Toit and Potgieter, 

harassment constitutes a blatant attack on the dignity of the victim and, as such, forms 

part of the prohibition of unfair discrimination mentioned above, in order to safeguard 

the right to human dignity.313  

The Labour Appeal Court in  Gaga v Anglo Platinum Ltd314 held that employers are 

duty-bound to protect their employees from sexual harassment and recognised that it 

might result in humiliation, embarrassment, demoralisation and a decline in work 

performance.315 In this case, the employee had not suffered any recognisable or 

diagnosable psychological trauma or mental health conditions, but the court 

nevertheless held that the deplorable and offensive nature of the sexual harassment 

constituted a violation of the victim employee’s dignity.316 

This case confirmed that even in the absence of a recognisable psychiatric injury, 

which is required to prove the damage element in sexual harassment cases,317 mental 

                                                           
constitutional standard. A litigant may then only bypass that legislation if (s)he is able to show that it is 
unconstitutional or inadequate. See Calitz 2009:408. 

311  Van Niekerk et al. 2015:122. The Oxford Dictionary defines harassment as “aggressive pressure or  
 intimidation”. See Oxford University Press 2014a. http://www.oxforddictionaries.com/definition/ 
english/harassment. Accessed on 06/08/2014. Moreover, the British Advisory, Conciliation and 
Arbitration Service defines it as “unwanted conduct affecting the dignity of men and women in the 
workplace … related to sex, race, disability, religion, sexual orientation, nationality and any other 
personal characteristic … and may be persistent or an isolated incident”. See Tehrani 2012:197-198, 
own emphasis added. Also see South African Prevention of Harassment Act 17/2011: sec 1, where 
harassment is defined as conduct of an electronic or personal nature that causes harm to or infringes 
on the rights of another.  

312  Viljoen 2013:66. 
313  Du Toit and Potgieter 2014:33. 
314  2012 33 ILJ 329 LAC. 
315  Gaga v Anglo Platinum Ltd: 334. 
316  Gaga v Anglo Platinum Ltd: 347. 
317  South African case law supports the proposition that the causing of mental suffering, which has   a
 significant effect on the physical-mental well-being of an individual can found the actio   iniuriarum.
 See Neethling et al 2005:91. Courts will award damages in cases where an individual has  
 sustained a recognized psychiatric injury. In the case of Barnard v Santam Bpk 999 1 SA 202 SCA: 209A  
 the Supreme Court of Appeal confirmed this, stating that the   requirement was an “identifiable  
 psychological harm”. The supporting expert evidence should   therefore prove that harm of this nature  
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health conditions or psychological trauma sustained as a result of sexual harassment 

would be sufficient to prove a violation of the employee’s right to dignity. It also 

illustrated the link between the development of a mental health problem and the right 

to dignity in the workplace. 

In Sahara Computers (Pty) Ltd v Mokone318 an employee who had been subjected to 

sexual harassment instituted an action against her employer for mental anguish, 

psychological trauma and impairment of her dignity.319 Subsequent to repeated acts 

of sexual harassment, and complaints to management about the unwanted conduct, 

the employee was interviewed and assessed by a counselling psychologist. The 

psychologist’s clinical impression was that the employee displayed symptoms of 

anxiety as well as “flattened emotions” and a lack of confidence.320 The mental health-

care professional also stated that the sexual harassment had affected the employee’s 

academic, social, occupational and interpersonal functioning, and that she came 

across as being “severely traumatised”.321 The employee was further described as 

experiencing severely high psychological distress levels and being “fairly depressed” 

as a result of the harassment.322 It was however also stated that the employee did not 

suffer from PTSD. 

The court held that in terms of the South African legal framework, a complainant was 

required to prove that (s)he had suffered a “recognised psychiatric injury” as a result 

of harassment.323 Based on the evidence above, the court believed that the employee 

satisfied this legal requirement and had indeed suffered mental anguish, psychological 

trauma and an impairment of her dignity.324 Therefore, the employee succeeded with 

a claim requiring a “recognised psychiatric injury”, even though the injury did not have 

to be named specifically. The fact that the employee required treatment was sufficient 

to satisfy this legal requirement. 

                                                           
 exists. See Loubser et al 2012:306, 307, referring to   Barnard v Santam Bpk: 216F. PTSD, for example  
 has been regarded as a recognized psychiatric injury in these cases. See Media 24 v Grobler: 15, 56. 
318  2014 35 ILJ 2750 GP. 
319  Sahara Computers (Pty) Ltd v Mokone: 2751[1]. 
320  Sahara Computers (Pty) Ltd v Mokone: 2754[19]. 
321  Sahara Computers (Pty) Ltd v Mokone: 2754[20]. 
322  Sahara Computers (Pty) Ltd v Mokone: 2754[20], 2754[21]. 
323  Sahara Computers (Pty) Ltd v Mokone: 2755[25]. 
324  Sahara Computers (Pty) Ltd v Mokone: 2755[25], 2755[26]. 
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This arguably bodes well for employees who develop mental health conditions as a 

result of harassment in employment, since, in terms of this judicial precedent, they will 

only have to prove that they suffered a recognised psychiatric injury, but a diagnosis 

of a specific mental health condition, such as PTSD will not be required. 

As harassment is considered a form of unfair discrimination, as mentioned earlier, the 

EEA does protect employees from harassment on the basis of any one or a 

combination of the listed grounds in section 6(1). Grogan indicates that harassment 

may include “anything from taunting an employee about some personal 

characteristic, nagging, unpleasantness, or persecuting them with frivolous 

disciplinary action, provided that this is done on one or other of the grounds mentioned 

in the [EEA]”.325 An employee’s mental health amounts to such a “personal 

characteristic” and may also amount to a to disability, which constitutes a listed ground 

in terms of section 6(1) of the EEA. Legally, this would have the effect of extending 

consideration to mental health as a prohibited ground of harassment. This 

consideration would also be in line with the suggestion that mental health constitutes 

a valid ground of unfair discrimination. 

As stated earlier, the complainant in New Way Motor and Diesel Engineering (Pty) Ltd 

v Marsland suffered a nervous breakdown as a result of anxiety and depression while 

on holiday and was subsequently subjected to various acts of workplace bullying, 

violence and employment detriment because of his mental health condition. The 

Labour Court held that the employee had been constructively dismissed, and that the 

bullying and verbal abuse suffered by the employee “could only be described as a 

form of harassment”, which contributed to the creation of an intolerable work 

environment.326 The Labour Appeal Court did not make a finding on whether the 

conduct suffered by the employee constituted a form of harassment, but the 

determination made by the Labour Court was not disputed either. 

Harassment is regarded as unfair discrimination, as it acts as an arbitrary barrier to 

the full and equal enjoyment of an individual’s rights in the employment 

environment.327 Le Roux et al state that harassment negatively affects an individual’s 

                                                           
325  Grogan 2014c:284, own emphasis added. 
326  Marsland v New Way Motor and Diesel Engineering (Pty) Ltd: 189-190, own emphasis added. 
327  Mukheibir and Ristow 2006:246; Van Niekerk et al. 2015:122. 
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emotional and psychological well-being, and also allude to strong evidence supporting 

a link between sexual harassment and PTSD.328 

The court in J v M Ltd329 stated that the psychological effect of sexual harassment on 

both male and female employees could be severe and could affect their emotional and 

psychological well-being.330 This judgment is significant for its recognition, from a legal 

perspective, of the causal nexus between sexual harassment and psychological 

detriment. 

In the matter of Ntsabo v Real Security CC,331 an employee was perpetually sexually 

harassed by her superior, which eventually led to an incident of sexual assault 

accompanied by death threats.332 As a result, the employee started experiencing fear, 

distress and suicidal thoughts, which resulted in her being admitted to a psychiatric 

hospital.333 Despite having reported the incident to management, the employee’s 

concerns were not addressed, which omission, the employee claimed, contributed to 

her psychological problems, since she felt that her dignity and privacy were not 

respected.334  

A psychiatrist confirmed that the employee was suffering from depression and that she 

had been prescribed antidepressants for anxiety and PTSD.335 The psychiatrist also 

verified that the psychological symptoms experienced by the employee, namely those 

of depression and PTSD, were consistent with the events that had caused them.336 

The notes of a second doctor stationed at the psychiatric hospital confirmed the 

employee’s psychological symptoms.337 A report by a clinical psychologist indicated 

that the employee had suffered “substantial trauma and psychological damage” as a 

                                                           
328  Le Roux et al. 2010:18. 
329  1989 10 ILJ 755 IC. Decided in 1989, this matter is considered one of the pioneering cases on sexual  
 harassment in South Africa in which the former Industrial Court recognised that employers were  
 obligated to prevent sexual harassment in the workplace. The court further held that the victims of  
 sexual harassment found it embarrassing and humiliating, and that it created an intimidating and  
 hostile work environment. See J v M Ltd: 757, 758. 
330  J v M Ltd: 758. 
331  2003 24 ILJ 2341 LC. 
332  These acts included touching the employee’s breasts, thighs, buttocks and genital area as well as a  
 simulated sexual act where the superior ejaculated on the employee’s dress. See Ntsabo v Real  
 Security CC: 2343, 2344, 2346. 
333  Ntsabo v Real Security CC: 2347. 
334  Ntsabo v Real Security CC: 2347. 
335  Ntsabo v Real Security CC: 2349. 
336  Ntsabo v Real Security CC: 2349. 
337  Ntsabo v Real Security CC: 2349. 
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result of the sexual harassment and resultant sexual assault, and further stated that 

the PTSD symptoms were very common in sexual harassment cases.338 The court 

accepted the evidence produced by the employee in support of her case as truthful 

and reliable.339 In accepting the evidence and confirming that the employee had 

suffered psychological harm as a result of the sexual harassment, the court stated the 

following: 

The psychological consequences of an attack are often more serious than the physical 
consequences because the human body has, in most cases, an extremely high degree of 
ability to repair itself. This is not the case with psychological sequelae. By comparison, people 
with strong stoic characters are few and far between.340 

The court found in favour of the harassed employee and held that the spirit of the EEA 

compelled all employers to protect their employees from offensive conduct, which in 

this case amounted not only to offensive conduct, but also a violation of the employee’s 

constitutional rights.341 

Amended Code of Good Practice on the Handling of Sexual Harassment Cases in the 

Workplace342 

Although sexual harassment does not form the focus of this study, it is for the purposes 

of context significant to consider the nature of sexual harassment under the South 

African legal framework, given the noteworthy link between this phenomenon and the 

prevalaence of mental health conditions in the workplace.  

Although the foundation of the prohibition on sexual harassment in the workplace flows 

from the EEA, it is the Amended Code of Good Practice on the Handling of Sexual 

Harassment Cases in the Workplace (hereinafter “the Sexual Harassment Code”) that 

gives content to the prohibition, stating that sexual harassment is a form of unfair 

discrimination.343  

                                                           
338  The report also indicated that the employee’s condition was so serious that without proper and  
 careful treatment, she would continue to deteriorate. See Ntsabo v Real Security CC: 2350. 
339  Ntsabo v Real Security CC: 2373. 
340  Ntsabo v Real Security CC: 2383, own emphasis added. 
341  Ntsabo v Real Security CC: 2384. 
342  GN 1357 Government Gazette 2005:4 Aug (27865). Although this code, like the Disability Code, does 

not have the force of law, it serves as an important guideline in interpreting the law. Also see Du Toit 
and Potgieter 2014:36. 

343  Thus, if sexual harassment, being a form of unfair discrimination, takes place in the workplace, it would 
be a violation of chapter 2 of the EEA. See Sexual Harassment Code: item 3. 
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The Sexual Harassment Code defines sexual harassment as “unwelcome conduct of 

a sexual nature that violates the rights of an employee and constitutes a barrier to 

equity in the workplace”.344 This is qualified by certain factors that must be taken into 

account in assessing whether conduct consitutes sexual harassment. These factors 

are (i) whether the harassment is on the prohibited ground of sex,345 gender346 or 

sexual orientation347 (or a combination of such grounds), (ii) whether the sexual 

conduct was unwelcome, (iii) the nature and extent of the sexual conduct, and (iv) the 

impact of such conduct on the employee.348 It also provides that a single incident of 

unwelcome conduct may be sufficient to establish sexual harassment,349 and that the 

conduct should constitute an impairment of the employee’s dignity, taking into account 

the employee’s circumstances and the respective positions of the employee and the 

perpetrator in the workplace.350 

Promotion of Equality and Prevention of Unfair Discrimination Act (PEPUDA) 

Harassment is specifically prohibited by PEPUDA, which states that no person may 

subject any other individual to harassment.351 Although PEPUDA does not apply to 

situations where the EEA is applicable,352 it is a significant part of the South African 

legal framework, particularly in respect of its definition of harassment: 

[U]nwanted conduct that is persistent and serious and demeans, humiliates or creates a hostile 
or intimidating environment or is calculated to induce submission by actual or threatened 
adverse consequences and which is related to 

(a) sex, gender or sexual orientation; or 

                                                           
344  Sexual Harassment Code: item 4. 
345  The term “sex” refers to the biological element in terms of which individuals are defined as either  
 male or female, depending on their reproductive organs. See Oxford University Press 2014b.  
 http://www.oxforddictionaries.com/definition/english/sex. Accessed on 14/07/2014. 
346  The term “gender” refers to the psychological, social and cultural element that can be described as  
 the state of being female or male. See Oxford University Press 2014c.  
 http://www.oxforddictionaries.com/definition/english/gender. Accessed on 14/07/2014. 
347  “Sexual orientation” refers to a person’s sexual identity in relation to the gender to which the individual 

is attracted; the fact of being heterosexual, homosexual, or bisexual. See Oxford University Press 2014d. 
http://www.oxforddictionaries.com/definition/english/sexual-orientation. Accessed on 26/11/2015. 

348  Sexual Harassment Code: item 4. 
349  Sexual Harassment Code: item 5.3.3. 
350  Sexual Harassment Code: item 5.4. 
351  PEPUDA: sec 11. 
352  PEPUDA: sec 5(3). 

http://www.oxforddictionaries.com/definition/english/sex
http://www.oxforddictionaries.com/definition/english/gender
http://www.oxforddictionaries.com/definition/english/identity#identity__2
http://www.oxforddictionaries.com/definition/english/gender#gender__2
http://www.oxforddictionaries.com/definition/english/heterosexual#heterosexual__2
http://www.oxforddictionaries.com/definition/english/homosexual#homosexual__2
http://www.oxforddictionaries.com/definition/english/bisexual#bisexual__2
http://www.oxforddictionaries.com/definition/english/sexual-orientation
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(b) a person’s membership or presumed membership of a group identified by 
one or more of the prohibited grounds or a characteristic associated with such 
a group.353 

Thus, if an employee develops a mental health condition such as depression because 

of harassment outside the work environment and the ambit of the EEA, the individual 

will have the option of seeking relief in terms of PEPUDA, provided that their mental 

health condition amounts to a characteristic associated with a protected group, such 

as disability. 

Prevention of Harassment Act354 

The South African Prevention of Harassment Act took effect on 27 April 2013. The 

statute and its directives aim to provide for the issuing of protection orders against 

harassment.355 The preamble of the act confirms all persons’ constitutional right to 

dignity and the right to be free from all forms of violence.356 It also provides a definition 

for harassment, namely conduct of an electronic or personal nature that causes harm 

to or infringes on the rights of another.357 

The Prevention of Harassment Act was adopted in order to protect individuals from 

harassment and resultant harm, which includes psychological harm, and also extends 

to employment.358 Employees may thus also rely on the act to seek relief if they 

develop mental health conditions such as depression due to harassment or, 

conversely, if they are harassed because of their mental health status. 

The Common Law 

Victims of harassment who develop mental health conditions as a result of sexual 

harassment in employment may also institute common law delictual claims against 

perpetrators and in applicable circumstances, against their employers either as a 

vicarious liability claim or a direct liability claim. Claimants will in these circumstances, 

                                                           
353  PEPUDA: sec 1, own emphasis added. 
354  17/2011. 
355  Smit 2014:279. 
356  Prevention of Harassment Act: 4. Also see Smit 2014:279. 
357  Prevention of Harassment Act: sec 1. 
358  Prevention of Harassment Act: sec 1; Smit 2014:279-280. 
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need to prove all the elements of a delict,359 including damage, which in these cases 

is proven by way of a recognised psychiatric injury. 

The facts of Media 24 v Grobler centre on a common law delictual claim because of 

sexual harassment and the resultant psychological effects thereof in the workplace. 

This discussion will incorporate considerations from the decision of the court a quo in 

Grobler v Naspers Bpk360 as well as from the appeal case of Media 24 v Grobler. The 

matter involved an employee who had suffered an emotional breakdown as a result of 

continuous sexual harassment by one of her superiors.361 The employee developed 

PTSD as a result.362 

In Grobler v Naspers Bpk, a fundamental dispute between the parties was whether the 

plaintiff’s condition could be classified as PTSD. The expert witnesses delivered 

contrary opinions in this regard: The male experts contended that in the absence of at 

least one significant traumatic event, there was no stressor present that could be 

viewed as severe enough to make a diagnosis of PTSD.363 The female experts, on the 

other hand, contended that a series of low-grade incidents could constitute such a 

severe assault on the personal and bodily integrity of an individual that the resultant 

stress could be diagnosed as PTSD.364 The court held that in circumstances where 

the consequences of sexual harassment were suffered by a female individual, female 

experts would be in a better position to judge this impact, and the court consequently 

supported the female experts’ view, namely that the sexual harassment resulted in 

PTSD.365 It was also held that irrespective of whether it amounted to PTSD or not, the 

male superior, through his acts of sexual harassment, was responsible for the 

employee’s psychological and emotional problems.366 

In the appeal case of Media 24 v Grobler, the employee went on to contend that as a 

result of the sexual harassment, she suffered severe “shock, anger, anguish, fear and 

anxiety; was humiliated, degraded and disturbed in her mental tranquillity and 

                                                           
359  It is trirte that the elemens of a delict, under South Affrican law are conduct, wrongfulness, fault,  
 causation and damage. 
360  2004 4 SA 220 C. 
361  Grobler v Naspers Bpk: 223. 
362  Grobler v Naspers Bpk: 224. 
363  Grobler v Naspers Bpk: 224. 
364  Grobler v Naspers Bpk: 224. 
365  Grobler v Naspers Bpk: 224. 
366  Grobler v Naspers Bpk: 224. 
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emotional integrity, and suffered severe psychological and psychiatric trauma”, which 

resulted in PTSD.367 The employer disputed the fact that the employee suffered from 

PTSD as a result of the sexual harassment. Although the employer did not dispute 

that the employee had been exposed to psychological and psychiatric trauma, it 

merely argued that this trauma did not warrant a diagnosis of PTSD.368 

The Supreme Court of Appeal held that the employee had been sexually harassed by 

her male superior.369 On the question of whether the employee’s condition amounted 

to a recognised psychiatric injury, namely PTSD, the court accepted the use of the 

diagnostic features of PTSD as set out in the DSM.370 The Supreme Court of Appeal 

held that the employee did indeed have PTSD, but that the extreme event or stressor 

that was required to make the diagnosis had occurred outside the course and scope 

of the employee’s employment while she was pursuing a private activity.371 The 

employer could consequently not be held vicariously liable on this ground. 

It was however held that employers had a legal duty to take reasonable care of the 

safety of their employees, which duty did not only extend to protection from physical 

harm, but protection from psychological harm also.372 Based on the breach of this legal 

duty, the court held the employer directly liable for the sexual harassment and resultant 

psychological harm caused by its employee.373 

4.5.5 Harassment, workplace bullying and mental health conditions: A causal 

nexus 

The judicial precedents discussed above clearly indicate that harassment in the 

workplace and the mental health status of employees are interlinked: Some 

employees are harassed on the basis of their mental health, while others may develop 

a mental health condition as a result of harassment.  

                                                           
367  Media 24 v Grobler: 5[7]. 
368  Media 24 v Grobler: 7[10]. 
369  Media 24 v Grobler: 34[55]. 
370  The DSM-IV, which was in use at the time of the judgment. See Media 24 v Grobler: 35[56]-36[57]. 
371  Media 24 v Grobler: 36[59], 37[60], 47[77]-48[77]. 
372  Media 24 v Grobler: 38[65]-39[65]. 
373  Media 24 v Grobler: 42[71]-43[71]. Also see Grogan 2014c:290, who explains that the manager’s failure 

to deal with the matter when it was reported to him was culpable. The manager’s omission to take 
steps to prevent the harassment was negligent, which is why it did not matter that the incident that 
caused the employee’s PTSD occurred outside the scope of her employment, because if the manager 
had acted earlier, the incident might never have occurred.  
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The literature, empirical evidence and judicial precedent also point to the problematic 

nature of workplace bullying, and the link between this phenomenon and the 

occurrence of mental health conditions in the workplace. Similar to the cases dealing 

with harassment, the limited judicial precedent on workplace bullying shows that 

employees may be bullied because they have a mental health condition or may 

develop a condition as a result of bullying behaviour. 

In respect of both harassment and workplace bullying, this causal nexus is evident 

and constitutes a significant concern in the employment domain. 

4.6 Lacunae in the South African legal framework in relation to unfair 

discrimination based on mental health 

The first lacuna that may be identified under the South African legal framework is that 

mental health is not specifically listed in either section 6(1) of the EEA or section 9(3) 

of the Constitution as a prohibited ground of unfair discrimination. Listing mental health 

status as a prohibited ground will hold the benefit of protecting all persons with mental 

health conditions from unfair discrimination in the employment realm, irrespective of 

their specific type of mental health issue. Listing mental health as a prohibited ground 

would also relieve claimants of overcoming the additional and more strenuous burden 

of proof applicable in cases where they would have to allege their mental health as an 

unlisted analogous or arbitrary ground. Since not all mental health issues may satisfy 

the criteria of a disability, listing mental health as a separate prohibited ground will 

extend the necessary protection to these individuals, who have historically been 

exposed to severe discrimination, prejudice and patterns of disadvantage. In line with 

the legal analysis above as well as the court’s decision in Marsland, discrimination 

based on mental health is serious enough to violate the right to inherent human dignity 

in a similar manner as other listed grounds such as disability, race and sex. In addition, 

such an approach will bring legal certainty. 

A second lacuna is the lack of judicial and legislative guidelines on how mental health 

conditions should be dealt with in the workplace as far as discrimination is concerned. 

It is suggested that a set of guidelines proceeding on a similar premise and 

incorporating the arguments as suggested in the legal analysis above will be a 

substantial source for the judiciary and all stakeholders in the employment arena to 

approach discrimination based on mental health in a uniform manner. 
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Thirdly, as an independent consideration and area of the legal framework, certain 

shortcomings can also be identified in relation to workplace harassment and bullying. 

In light of the demonstrated causal nexus between these phenomena and the 

prevalence of mental health conditions in the workplace, more adequate legal 

intervention is required to provide clarity and entrench protection for vulnerable 

individuals in the employment realm.  

4.7 Conclusion 

From the analysis in this chapter, it appears that people with mental health conditions 

such as depression may be protected from unfair discrimination on the basis of the 

listed grounds, provided that the mental health condition meets the requirements of a 

disability. Mental health status may also satisfy the criteria of an unlisted analogous 

ground of unfair discrimination in light of the potential of such discrimination to impair 

fundamental human dignity as well as the prejudicial differentiation and the past 

patterns of disadvantage suffered by these individuals. Moreover, mental health status 

may amount to an arbitrary ground of unfair discrimination under the amended section 

6(1) of the EEA. This will however depend on how the judiciary approaches this 

concept in the future, and on the nature and scope they attach to this concept. 

The remarkable link between an individual’s mental health status and their rights to 

dignity, equality and equal opportunity under the South African legal framework has 

been illustrated. It has also been argued that the substantive approach to equality 

requires that these individuals be extended protection and that the past patterns of 

discrimination and disadvantage they have suffered be redressed. 

However, there still are certain lacunae under the South African legal framework in 

relation to mental health conditions and unfair discrimination. Considerable gaps 

include the significant link between harassment, workplace bullying and the 

prevalence of mental health conditions; the fact that mental health is not listed as a 

prohibited ground of unfair discrimination, and the absence of clear guidelines on the 

handling of workplace discrimination based on mental health conditions. People with 

mental health conditions constitute a vulnerable group that has suffered systematic 

disadvantage, stigma and marginalisation in the past. A substantive approach to 

equality and more effective legal protection are consequently required to redress this 

disadvantage.
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CHAPTER 5 

MENTAL HEALTH CONDITIONS AND REASONABLE ACCOMMODATION 

UNDER THE SOUTH AFRICAN LEGAL FRAMEWORK 

___________________________________________________________________ 

5.1 Introduction 

This chapter analyses reasonable accommodation in the context of people with mental 

health conditions, particularly depression, under the South African legal framework. It 

starts off with an analysis of the international instruments influencing South African 

law in relation to mental health and reasonable accommodation, as well as of the 

concept of reasonable accommodation. Reasonable accommodation will be 

considered as both a non-discrimination principle and an affirmative action measure. 

Further considerations will include the process of selecting appropriate 

accommodation and the particular adjustment measures that may best serve to 

accommodate depression in the South African workplace. 

As in the previous chapters, the characteristics of depression will serve as example 

and will be tested and applied to the considerations applicable to effective 

accommodation in the workplace. 

5.2 International instruments applicable to reasonable accommodation for 

mental health conditions 

Even before it was explicitly provided for in the UN Disability Convention, the concept 

of reasonable accommodation already made its way onto the international stage in 

relation to people with disabilities.1 Several international human rights bodies and 

courts also decided cases involving reasonable accommodation before the UN 

Disability Convention took effect.2 

 

                                                           
1  Mégret and Msipa 2014:255. 
2  These cases include Hamilton v Jamaica Communication 616/1995 UN doc CCPR/C/66/D/616/1995;  
 Price v UK 2001 34 EHRR 1285; Glor v Switzerland Application 13444/04 30 April 2009. See Mégret  
 and Msipa 2014:256. 
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5.2.1 United Nations Convention on the Rights of Persons with Disabilities 

The UN Disability Convention regards failure to provide reasonable accommodation 

as a form of unfair discrimination.3 Article 2 of the convention defines reasonable 

accommodation as follows: 

 Reasonable accommodation means necessary and appropriate modification and adjustments 
 not imposing a disproportionate or undue burden, where needed in a particular case, to  
 ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of  
 all human rights and fundamental freedoms.  

It places a duty on all state parties to ensure that reasonable accommodation is 

provided to persons with disabilities, including mental disabilities, in the workplace.4  

In HM v Sweden Communication,5 the Committee on the Rights of Persons with 

Disabilities held that a formal equality interpretation of the law might have a 

discriminatory effect when people’s specific circumstances are not considered.6 

Grobbelaar-Du Plessis and Nienaber derive the following assessment from this 

judgment: 

[T]he Committee found that a state’s failure to treat a person with disabilities differently when 
the situation warrants it, amounts to discrimination as the definition of discrimination on the 
basis of disability in terms of the Convention includes “denial of reasonable accommodation”.7 

Consequently, international law recognises the concept of reasonable accommodation 

and incorporates it as an element of the principle of non-discrimination. 

5.3 The concept of reasonable accommodation 

The concept of reasonable accommodation is still developing under South African law, 

and its exact parameters, nature and scope have yet to be fully demarcated.8  

Reasonable accommodation is primarily a non-discrimination principle and an 

accessory in the achievement of substantive equality.9 Accommodating diversity and 

                                                           
3  UN Disability Convention: art 2, 5(3).  
4  UN Disability Convention: art 27(1)(i). Interestingly, although reasonable accommodation was 

eventually included as a form of discrimination in the convention, it accounted for the bulk of debate 
involving disability discrimination when the convention was still being drafted. See Mégret and Msipa 
2014:257-258. 

5  3/2011, CRPD/C/7/D/3/2011 19 Apr 2012. 
6  HM v Sweden Communication: 8.3. Also see Grobbelaar-Du Plessis and Nienaber 2014:369. 
7  Grobbelaar-Du Plessis and Nienaber 2014:369. 
8  Pretorius et al. 2014:7-3; Marumoagae 2012:351. 
9  Pretorius et al. 2014:7-3. 
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disadvantage is a goal of the substantive equality approach, which makes the 

provision of reasonable accommodation vital in protecting and promoting equality for 

people with mental disabilities in the workplace.10 When employers effectively 

accommodate employees, they restore dignity to these individuals.11 

As disability is socially constructed and conditioned, and since a formal equality 

approach may in fact perpetuate disadvantage for these individuals, reasonable 

accommodation, as a concept that takes into account individual differences and 

needs, challenges this traditional conception of equality.12 Reasonable 

accommodation flows from the substantive equality approach and aims to dismantle 

patterns of systematic discrimination.13 It also aims to affirm the dignity and worth of 

every person who is protected against unfair discrimination.14 In essence, 

accommodation means that the social environment must be adjusted and made 

accessible by eliminating both attitudinal and environmental barriers.15 In this context, 

the achievement of substantive equality stems from the fact that the physical and 

social environment must be altered to accommodate people with disabilities in order 

to ensure equality of outcomes.16 

Pretorius et al describe the duty of reasonable accommodation as follows: 

[R]easonable accommodation comprises of positive measures that ought to be taken to meet 
the special, or more accurately, different needs of those who, by reason of a protected 
characteristic such as disability … cannot be adequately served by arrangements that are 

suitable for people who do not share such a characteristic. 

In the workplace, reasonable accommodation essentially requires the employer to take 
positive measures and adapt the job or working environment so as to enable a job 
applicant or existing employee who has a protected characteristic that is adversely served by 
the employer’s job requirements or the working environment, to discharge the inherent 
requirements of the job.17 

Christianson suggests that reasonable accommodation is a way of ensuring that an 

individual who has the necessary ability and qualifications for a particular employment 

                                                           
10  Ngwena and Pretorius 2003:1831. 
11  Standard Bank of SA v CCMA: 1256[66]. 
12  Mégret and Msipa 2014:262. 
13  Pretorius et al. 2014:7-21. Substantive equality intersects with the duty to accommodate, and has  
 been described as the most significant tool in the arsenal of people with disabilities. See Bhabha  
 2009:242. 
14  Ngwena 2005b:560. 
15  Grobbelaar-Du Plessis and Nienaber 2014:376. 
16  Grobbelaar-Du Plessis and Nienaber 2014:376. 
17  Pretorius et al. 2014:7-3, own emphasis added. 



 

135 
 

position is afforded accommodation that is reasonable, when necessary and if 

possible.18 She further indicates that reasonable accommodation should assist an 

individual to function productively in the employment environment and become self-

supporting.19  

In analysing the concept of reasonable accommodation, the meaning and scope of 

“reasonable” firstly needs to be considered. Although there is some ambiguity and 

contention as to what this concept means in some jurisdictions, its interpretation 

indicates that the term relates to the quality of the accommodation itself in the sense 

that it must be effective.20 In this regard, it has been pointed out that effective 

accommodation is characterised by an adjustment or measure that is tailored to 

individual need.21  

Reasonable accommodation is however not a fixed concept and requires a balancing 

act between the needs of the individual and the scope of the obligations imposed on 

the employer.22 Reasonable accommodation should not inflict a disproportionate 

burden on the employer.23 Accommodation that imposes excessive costs or 

inconvenience is considered unreasonable and imposing an undue burden.24 

The Disability Guidelines indicate that the purpose of reasonable accommodation is 

to reduce the impact of impairment on the individual’s ability to discharge the inherent 

requirements of the job.25 It is further provided that reasonable accommodation 

constitutes modifications or alterations to the way in which a job is normally performed, 

in order to make it possible for suitably qualified individuals with disabilities to perform 

in the same manner as other individuals.26 

Reasonable accommodation is about the interaction between the individual’s disability 

and the essential functions of the job.27 As it places a burden on the employer, it cannot 

                                                           
18  Christianson 2004, in Dupper et al. 2004:174. 
19  Christianson 2004, in Dupper et al. 2004:174. 
20  However, where reasonableness refers to the effectiveness of the accommodation, it is generally 

considered a legitimate defence to claim that the accommodation would have imposed an undue 
burden. See Mégret and Msipa 2014:266. 

21  Mégret and Msipa 2014:265. 
22  Mégret and Msipa 2014:267. 
23  Pretorius et al. 2014:7-7. 
24  Mégret and Msipa 2014:267. 
25  Disability Guidelines:13. 
26  Disability Guidelines:13. 
27  Ngwena 2005b:538. 
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be an open-ended duty with no clear legal limits.28 The duty to provide reasonable 

accommodation will also mean different things in different circumstances. Since 

disabilities and impairments are diverse, the consequent needs are diverse and 

require varying types of modification or adjustment.29 Mégret and Msipa suggest that 

this focus on individual needs is what makes reasonable accommodation effective in 

redressing the past inequalities and disadvantage suffered by people with 

disabilities,30 allowing for a shift from formal equality to substantive equality.31 

In establishing the criteria for reasonable accommodation, the Disability Guidelines 

state that the accommodation in question must remove the barriers to performing the 

job for an individual who is otherwise qualified, and should also mitigate the effects of 

the impairment so that the person can achieve his or her full potential in employment.32 

Reasonable accommodation should also enable an individual with a disability to enjoy 

equal access to the opportunities and benefits of employment.33 It follows that persons 

with depression and other mental health conditions who qualify in terms of the relevant 

legal requirements should also receive accommodating measures to ensure their 

equal access to the opportunities and benefits of employment and mitigate the effects 

of their impairment. 

Critics of reasonable accommodation have described it as preferential treatment over 

other employees. However, this misconception stems from society’s ignorance of the 

fact that employers already accommodate the needs of persons who are not 

disabled.34 Ngwena argues that once society starts viewing people with disabilities as 

a variation of human diversity, it will become apparent that reasonable accommodation 

constitutes nothing more than an ordinary non-discrimination duty instead of a form of 

preferential treatment.35 Reasonable accommodation seeks to overcome a 

                                                           
28  Pretorius et al. 2014:7-7. 
29  Mégret and Msipa 2014:263. 
30  Reasonable accommodation is significant in the sense that it affects not only particular individuals,  
 but also particular environments. See Mégret and Msipa 2014:263, 264. 
31  Mégret and Msipa 2014:263. 
32  Disability Guidelines:15. 
33  Disability Guidelines:15. 
34  Ngwena 2005b:536, referring to Crossley 2004:892-893. 
35  Ngwena 2005b:537. 



 

137 
 

disadvantage stemming from employment circumstances by levelling the playing field 

rather than conferring an advantage.36 

5.4 Reasonable accommodation for people with mental health conditions, with 

special reference to depression 

5.4.1 Introductory remarks 

In order to consider how mental health conditions, particularly depression, intersect 

with reasonable accommodation under the South African legal framework, one needs 

to first explore reasonable accommodation as a non-discrimination principle extending 

protection to these individuals, and then as an affirmative action measure aimed at 

providing specific accommodation measures to people with mental disabilities in the 

workplace. This will be done in the following sections. 

5.4.2 Reasonable accommodation as a non-discrimination principle 

5.4.2.1 Applicable legal considerations 

Reasonable accommodation is primarily a principle for determining unfair 

discrimination. This was confirmed by the Labour Court in SAMWU obo Solomons and 

the City of Cape Town, where it was stated that under the new constitutional 

dispensation, employers were obligated to provide reasonable accommodation to 

employees with disabilities, and that not doing so would amount to unfair 

discrimination.37  

In this regard, Pretorius et al suggest that reasonable accommodation is a duty that 

should be implied into the Harksen v Lane test.38 They further argue that reasonable 

accommodation cannot be limited to the Constitution, and even though the EEA does 

not explicitly address this concept as a non-discrimination principle, it should be 

implied into the determination of unfair discrimination under the act, since the EEA 

flows directly from the Constitution and strives to achieve constitutional equality in the 

                                                           
36  Ngwena 2005b:538. 
37  SAMWU obo Solomons and the City of Cape Town 2009 18 SALGB 8.1.4, as highlighted by Ngwena  
 2014:291. 
38  Pretorius et al. 2014:7-3, referring to IMATU obo Strydom v Witzenburg Municipality and Others 2012  
 33 ILJ 1081 LAC. Also see Ngwena 2010:464-465. 
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workplace.39 Ngwena supports this contention by suggesting that reasonable 

accommodation as a non-discrimination principle is central to the determination of 

direct and indirect discrimination.40 

Significantly, although the EEA does not expressly recognise reasonable 

accommodation as a non-discrimination principle, the Revised Disability Code 

incorporates the definition for “discrimination on the basis of disability” provided in the 

UN Disability Convention, which states that discrimination on this ground “includes all 

forms of discrimination, including the denial of reasonable accommodation”.41 The 

Disability Guidelines, on the other hand, explicitly state that reasonable 

accommodation is both a non-discrimination and an affirmative action requirement.42 

Reasonable accommodation as a non-discrimination principle as opposed to an 

affirmative action measure establishes an enforceable right in circumstances where 

unfair discrimination is alleged.43 Thus, the concept goes beyond a mere statutory duty 

of which the scope extends to members of the designated groups only.44 As a non-

discrimination principle, reasonable accommodation does not advance the preferment 

of a particular group and does not aim to confer an advantage, but rather to overcome 

an occurrence of unfair discrimination.45 In this regard, Ngwena views it as a 

shortcoming to recognise reasonable accommodation as an affirmative action duty 

only. He states that reasonable accommodation as a non-discrimination principle 

imposes a duty that can be enforced by any individual belonging to a protected group, 

while in circumstances where there is a failure to provide reasonable accommodation 

as an affirmative action duty, such a failure will not necessarily be sufficient grounds 

for an unfair discrimination claim.46 

The court in Standard Bank of SA v CCMA47 assessed the nature and scope of 

reasonable accommodation in the South African context and found that 

                                                           
39  Sec 6 of the EEA does not expressly mention reasonable accommodation, and it is therefore  
 implied that it constitutes an affirmative action duty only. See Pretorius et al. 2014:7-3, 7-4. 
40  Ngwena 2005b:535; 2010:464. 
41  Revised Disability Code: item 5.1. 
42  Disability Guidelines:13. 
43  Pretorius et al. 2014:7-21. 
44  Pretorius et al. 2014:7-21. 
45  Pretorius et al. 2014:7-21, 7-22. 
46  Ngwena 2005b:540. 
47  2008 29 ILJ 1239 LC. 
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“accommodating disability as difference operates to prevent adverse effect 

discrimination flowing from employment rules, procedures and standards”.48 The court 

pointed out that dismissal based on a prohibited ground of discrimination was 

automatically unfair, and implicit in the employer’s obligation to reasonably 

accommodate was the duty to prevent discrimination.49 Therefore, if an employer fails 

to provide reasonable accommodation to an employee with a disability, dismissing that 

employee would not only be unfair, but also automatically unfair.50 The court further 

held that an employer who unreasonably refuses to provide accommodation where 

such a provision falls short of unjustifiable hardship acts irrationally.51  

The Labour Court distinguished between reasonable accommodation as a non-

discrimination principle and as an affirmative action measure. It held that because 

reasonable accommodation protected against an automatically unfair dismissal, it was 

more onerous than a general obligation to implement affirmative action.52 It was also 

held that affirmative action measures applied generally to all employees who form part 

of the group, while reasonable accommodation for people with disabilities required 

tailored and specific modifications and adjustments to address the employee’s specific 

disability.53 

In relation to this case, Ngwena regards it as a positive step for the disability method 

in South Africa that the notion of reasonable accommodation has been integrated with 

the concept of substantive equality and the equality jurisprudence of the legal 

framework as a right and not a mere privilege.54 This case is significant in the context 

of people with mental health conditions, as the considerations of reasonable 

accommodation considered by the court will apply equally to these individuals under 

the South African legal framework. 

 

                                                           
48  Standard Bank of SA v CCMA: 1258[77]. 
49  Standard Bank of SA v CCMA: 1259[79]. 
50  Standard Bank of SA v CCMA: 1259[80]. 
51  Standard Bank of SA v CCMA: 1259[80]. 
52  Standard Bank of SA v CCMA: 1260[84]. 
53  Standard Bank of SA v CCMA: 1260[85]. 
54  Ngwena 2010:471; 2014:292. 
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5.4.2.2 Reasonable accommodation and non-discrimination: An analysis 

specific to mental health conditions 

To echo Ngwena’s words above, reasonable accommodation as a non-discrimination 

principle imposes a duty that can be enforced by any individual belonging to a 

protected group, or a group analogous to a protected group. In light of this as well as 

the implication that unreasonably denying accommodation to an employee would 

amount to unfair discrimination, withholding reasonable accommodation from an 

employee with a mental health condition such as depression will under certain 

circumstances amount to unfair discrimination.  

Therefore, if an employee with depression (or any other mental health condition) is 

denied reasonable accommodation by his or her employer, such an employee may 

allege having suffered unfair discrimination in the workplace. Where the employee’s 

mental health condition amounts to a disability in the legal sense, the employee may 

allege having been denied reasonable accommodation and, thus, having been unfairly 

discriminated against based on the listed ground of disability. Where the mental health 

condition does not satisfy the legal criteria of a disability, the employee may allege 

having been denied reasonable accommodation and, thus, having been unfairly 

discriminated against based on the unlisted analogous or arbitrary ground of mental 

health.55 

As noted earlier, reasonable accommodation as a non-discrimination principle does 

not aim to confer an advantage, but merely seeks to protect individuals from being 

unfairly discriminated against. Therefore, persons with mental health conditions, such 

as depression, may invoke this form of non-discrimination in order to safeguard their 

rights to dignity and equality, and to ensure the promotion of their substantive equality. 

5.4.3 Reasonable accommodation as an affirmative action measure for people 

with mental disabilities 

Reasonable accommodation as an affirmative action measure aims to redress a 

history of disadvantage and marginalisation by endorsing group preferment.56 If an 

                                                           
55  In light of the legal analysis in the previous section and the contention that mental health conditions  
 will pass the test of an unlisted analogous or an arbitrary ground of unfair discrimination. 
56  Pretorius et al. 2014:7-22. Also see Ngwena 2010:467. 
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individual belongs to a designated group, such a person will become eligible for 

preference by a designated employer.57  

The implication under the EEA is that in order to be eligible for reasonable 

accommodation, an individual with a disability must ultimately be able to discharge the 

inherent requirements of the job, with or without reasonable accommodation.58 Thus, 

where employees or job applicants can establish their depression as a legally 

recognised disability, they will be entitled to request reasonable accommodation 

measures from the employer in order to assist them in discharging the inherent 

requirements of their jobs. 

The EEA expressly recognises reasonable accommodation as an affirmative action 

measure for suitably qualified persons from designated groups, including people with 

disabilities. Section 15(2)(c) of the EEA provides the following in this regard:  

[M]aking reasonable accommodation for people from designated groups in order to ensure 
that they enjoy equal opportunities and are equitably represented in the workforce of a 
designated employer. 

Section 1 of the EEA defines reasonable accommodation as “[a]ny modification or 

adjustment to a job or to a working environment that will enable a person from a 

designated group to have access to or participate in employment”.59 The Disability 

Code, in turn, provides the following definition:  

Employers should reasonably accommodate the needs of people with disabilities. The aim of 
the accommodation is to reduce the impact of the impairment of the person’s capacity to fulfil 
the essential functions of a job.60 

Reasonable accommodation must be considered at all stages of employment, namely 

recruitment, selection, during the work process, in the work environment, during 

performance appraisal and promotion processes, and in the determination of 

employment benefits.61  

Empirical research confirms that employers, managers and employees are seemingly 

unable to respond appropriately to the needs of individuals with depression.62 It should 

                                                           
57  Pretorius et al. 2014:7-22. 
58  Pretorius et al. 2014:7-34. 
59  EEA: sec 1. 
60  Disability Code: item 6.1. 
61  Christianson 2004, in Dupper et al. 2004:178. 
62  Korb 2015:3. 
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be noted that not all mental health conditions are completely disabling, and those that 

only partially limit an employee’s capabilities, including depression, should therefore 

be accommodated in the workplace.63  

Thus, an employee with a mental health condition will firstly have to prove that the 

impairment amounts to a disability in the legal sense in order to fall within the protected 

class. The person will then also have to prove that (s)he is capable of discharging the 

inherent requirements of the job, with or without reasonable accommodation. 

In light of the EEA’s definition of reasonable accommodation being “any modification 

or adjustment to a job or to a working environment that will enable a person from a 

designated group to have access to or participate in employment”,64 it follows that an 

employment position or working environment will have to be modified or adjusted in 

order to allow an individual with a mental disability to participate in employment and 

discharge the inherent requirements of the job. 

5.4.3.1 “Suitably qualified” individuals as beneficiaries of reasonable 

accommodation 

As mentioned earlier, both the EEA and the Disability Guidelines provide that “suitably 

qualified” persons may be beneficiaries of reasonable accommodation as a form of 

affirmative action. Individuals from the designated groups – in this instance, people 

with mental disabilities – may be suitably qualified for a particular employment position 

as a result of any one or a combination of their “formal qualifications, prior learning, 

relevant experience or capacity to acquire, within a reasonable time, the ability to do 

the job”.65 The employer will take these into account in order to determine whether the 

individual with a mental disability is suitably qualified and, thus, capable of performing 

the inherent requirements of the employment position.66  

If it is determined that the employee is not suitably qualified and, thus, unable to 

discharge the inherent requirements of the job, the employer may consider whether 

this could be remedied with reasonable accommodation.67 However, an employer is 

                                                           
63  Coetzer et al. 2002:68. 
64  EEA: sec 1. 
65  EEA: sec 20(3). 
66  Pretorius et al. 2014:7-34. 
67  Pretorius et al. 2014:7-34. 
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not obligated to make reasonable accommodation for an individual who is unable to 

discharge the inherent requirements of the job despite reasonable accommodation.68 

Therefore, in light of the aforesaid, it is clear that if persons with mental disabilities are 

unable to discharge the inherent requirements of a particular employment position 

even with reasonable accommodation, the employer will not be obliged to 

accommodate them. 

5.4.3.2 Individualised assessments to determine appropriate measures of 

reasonable accommodation 

Every individual’s impairment will vary in its degree and nature, which implies that the 

requirements and choice of reasonable accommodation will also vary.69 Other 

variables include the particular employment position, workplace and working 

environment.70 Therefore, it is important that the reasonable accommodation is 

determined based on an individualised assessment of each person’s specific 

circumstances.71 

Pretorius et al point out that an employer may not rely on stereotypical assumptions 

about the ineptitude of persons with mental disabilities when formulating and 

implementing criteria for assessing the capability of such persons for potential 

employment.72 Instead, the employer must engage in an individualised or specific 

assessment, which takes into account the particular employment position, the specific 

disability as well as any consequent functional limitation of the individual.73 Support for 

this can be found in the Disability Code, which states that the “particular 

accommodation will depend on the individual, the degree and nature of impairment 

and its effect on the person, as well as on the job and the working environment”.74 

Likewise, the Disability Guidelines state that the type of reasonable accommodation 

                                                           
68  Pretorius et al. 2014:7-34. 
69  Disability Guidelines:19. 
70  Disability Guidelines:19. 
71  If an employer were to base its assessment and selection of reasonable accommodation on its general  

 and assumed knowledge of a specific disability such as depression, rather than on information  
concerning the specific employee, the employer runs the risk of endorsing the same pattern of  
 discrimination, stereotyping and unjustified paternalism that the law aims to prohibit. See Ngwena  
 2005b:556, referring to Sullivan 2001:116-117. 

72  Pretorius et al. 2014:7-35. 
73  Pretorius et al. 2014:7-35. 
74  Disability Code: item 6.7. 
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required will depend on the employment position and its essential functions, the work 

environment and the individual’s specific impairment.75 

Reasonable accommodation is designed to take into account the particular mental 

disability of the job applicant or employee, and to assist the individual specifically in 

the workplace. It is not intended to assist an individual with regard to functions that are 

purely personal and fall outside the nature and scope of employment.76 According to 

Pretorius et al, however, the work environment should not be construed too narrowly 

and should extend to situations that are “work-related”.77 It is also noteworthy that the 

reasonable accommodation may be permanent or temporary, depending on the nature 

and extent of the specific mental disability.78 

In determining appropriate reasonable accommodation for people with mental 

disabilities, the employer must consider each individual’s specific mental health 

condition. In the specific case of depression, the effects and symptoms of the disorder 

will vary in duration and severity. Consequently, two or more individuals in a workplace 

may suffer from depression, but may not necessarily be affected or impaired in the 

same manner. Likewise, both depression and PTSD may constitute mental disabilities, 

but their symptoms and effects cannot necessarily be accommodated in the same 

manner. Therefore, in determining appropriate reasonable accommodation, the 

employer will have to take into account the specific features and symptoms of each 

particular mental health condition, as well as the specific manner in which each 

individual is affected. The employment position and work circumstances in each case 

may also influence the employee’s symptomology and functional capacity, which 

makes these considerations equally important in the individualised assessment of 

reasonable accommodation. 

Pretorius et al’s argument cited above, namely that an employer should not rely on 

stereotypical assumptions about the ineptitude of individuals with mental disability, is 

particularly significant precisely because of the various misconceptions, stereotypes 

and prejudices associated with mental health conditions. Employers may, often 

                                                           
75  Disability Guidelines:13. 
76  Pretorius et al. 2014:7-41. 
77   Pretorius et al. 2014:7-41. 
78  Disability Code: item 6.8. 
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inadvertently, factor these generalised assumptions into their assessment of 

appropriate reasonable accommodation, which may in effect not adequately 

accommodate each employee’s specific circumstances. 

The nature and extent of the mental disability should also be factored into the decision-

making process. If, for example, the disability is temporary or the effects of the disorder 

vary, appropriate accommodation should be selected to address these effects. If, 

however, the disability is permanent, a more permanent accommodation would be 

required. In instances of depression, for example, the effects and symptoms of the 

disorder may fluctuate, but may be prevalent throughout the person’s life. 

Consequently, an employer will have to determine, in the particular circumstances, 

whether permanent accommodation would be necessary (such as transferring the 

employee to another position) or whether accommodation may be put in place to deal 

with the effects of the disorder as and when they recur (such as additional leave and 

sick leave). 

5.4.3.3 Disclosure and consultation in relation to mental health conditions 

Reasonable accommodation for an employee’s mental health condition can only be 

considered if the employer has been made aware of the disability or impairment.79 

Therefore, unless the disability is obvious to the employer, employees must disclose 

the nature of their mental impairments to the employer and request reasonable 

accommodation.80 Ngwena describes the process of securing reasonable 

accommodation as a bilateral process, which entails mutual responsibilities by the 

employer and the employee, communicating in good faith to better understand each 

other’s needs and limitations with the aim of determining the appropriate 

accommodation in the circumstances.81 

The Disability Code states the following in this regard: 

                                                           
79  Christianson 2004, in Dupper et al. 2004:178. Without an interactive process, the employer  
 cannot easily identify the exact limitation of a disability and the appropriate form of reasonable  
 accommodation. See Ngwena 2005b:556. 
80  Christianson 2004, in Dupper et al. 2004:178. 
81  Ngwena 2005b:555, 556. 
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The obligation to make reasonable accommodation may arise when an applicant or 
employee voluntarily discloses a disability related accommodation need or when such a need 
is reasonably self-evident to the employer.82 

Therefore, the specific reasonable accommodation and its requirements should be 

identified and developed through a process that involves both the employee and the 

employer.83 This places an obligation on the employer to consult with the employee 

regarding the reasonable accommodation. The Disability Code provides that “[t]he 

employer should consult the employee and, where reasonable and practical, technical 

experts to establish appropriate mechanisms to accommodate the employee”.84 

The court in Standard Bank of SA v CCMA85 ruled that reasonable accommodation 

included adapting the way in which the performance standard of an employee is 

measured, and that the search for reasonable accommodation had to be a multi-party 

inquiry.86 In this regard, it was pointed out that the process should be interactive, 

involve dialogue and include an investigation of alternatives conducted with a “give 

and take attitude”.87 It was also highlighted that if an employer tendered a reasonable 

accommodation for an employee’s disability, such an employer would have fulfilled its 

obligation and may dismiss the employee on the ground of incapacity if (s)he rejected 

the offer unreasonably.88 

In the context of mental disabilities, the disclosure of the disability and the request for 

reasonable accommodation is however more complex than with physical disabilities. 

Psychiatric impairments are often not visible to others and are socially stigmatised. 

Employees may be reluctant to reveal the nature of their disabilities to the employer 

and request reasonable accommodation for fear of suffering prejudice, 

embarrassment or even aggravating the condition itself.89 The stigma surrounding 

mental illness in South Africa is reportedly a significant concern, with sufferers fearing 

                                                           
82  Disability Code: item 6.4, own emphasis added. 
83  Disability Guidelines:19. 
84  Disability Code: item 6.6. The importance of disclosure in relation to mental health conditions is further  
 emphasisied in chapter 8 and 9 below. 
85  2008 29 ILJ 1239 LC. 
86  Standard Bank of SA v CCMA: 1261[89], 1262[91]. 
87  Standard Bank of SA v CCMA: 1262[91]-1263[91]. 
88  Standard Bank of SA v CCMA: 1263[92]. 
89  Ngwena 2005b:557. 
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discrimination and even dismissal from employment should they disclose their mental 

health conditions.90  

Turning to depression specifically, a 2015 study revealed that as many as 37% of 

employees with depression had not disclosed their condition to their employers for fear 

of being subjected to some form of employment detriment.91 Other empirical research 

indicates that non-disclosure of depression as the reason for employees’ sick leave is 

predominantly due to stigma and work security issues.92 

Although the courts did not explicitly address the concept of reasonable 

accommodation in New Way Motor and Diesel Engineering (Pty) Ltd v Marsland, Le 

Roux et al interestingly suggest that when considering the degree of sensitivity owed 

to an employee experiencing psychological problems, the degree of reasonable 

accommodation should be measured objectively, and that the provisions of the 

Disability Code should be followed.93 They also argue that inherent in the notion of 

reasonable accommodation is the requirement that an employer must accommodate 

what has been referred to as the “thin skull employee”.94 Employees suffering from 

mental health conditions such as depression will inherently be more vulnerable and 

sensitive, and that in line with the abovementioned argument, an employer will have 

to take this into consideration when providing reasonable accommodation for such 

employees. 

In Visser and Amalgamated Roofing Technologies t/a Barloworld (as discussed 

earlier), an employee developed depression as a result of bullying behaviours in the 

workplace, which prompted him to resign and claim that he had been constructively 

dismissed.95 It was held that the employee had not made the employer properly aware 

of the situation, and consequently had not afforded the employer a fair opportunity to 

                                                           
90  This concern is aggravated by the fact that persons with mental illnesses are still viewed as “crazy,  
 dangerous or weak”. See Sacap 2013. http://www.sacap.edu.za/mental-health-south-africa-whose- 
 problem-counselling/. Accessed on 05/11/2014. 
91  Kahn 2015. http://www.bdlive.co.za/national/health/2015/02/04/depressed-workers-hide-condition- 
 according-to-study. Accessed on 04/02/2015. 
92  Korb 2015:3. 
93  Le Roux et al. 2010:57-58. Also see Rycroft 2009:1439-1440. 
94  Le Roux et al. 2010:58. A “thin skull” employee in this context may be described as an individual who  
 has a predisposition to developing mental health conditions for whatever reason, or has existing  
 mental health conditions that may be aggravated by certain circumstances. 
95  Visser and Amalgamated Roofing Technologies t/a Barloworld: 1568. 

http://www.sacap.edu.za/mental-health-south-africa-whose-%20%09problem-counselling/
http://www.sacap.edu.za/mental-health-south-africa-whose-%20%09problem-counselling/
http://www.bdlive.co.za/national/health/2015/02/04/depressed-workers-hide-condition-%20%09according-to-study
http://www.bdlive.co.za/national/health/2015/02/04/depressed-workers-hide-condition-%20%09according-to-study
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address the situation and accommodate the employee.96 It was consequently found 

that the employee had resigned prematurely, which contributed to the finding that he 

had not been constructively dismissed.97  

This case stresses that if an employee requires accommodation in the workplace, 

(s)he must disclose this to the employer and allow the employer a fair opportunity to 

consult with him or her and make the necessary adjustments and accommodation. 

5.4.3.4 Mental health conditions as a health and safety risk 

As stated previously, employees enjoy a common law right to a safe working 

environment, which has been codified in OHASA98 and which binds employers.99  

Health and safety is an essential element of the inherent requirements of a job, and 

the mentally disabled employee must ultimately be able to perform the job safely.100 

Individuals with mental disabilities such as depression must be able to perform their 

jobs without posing a risk to themselves, co-workers or others associated with the 

business.101 However, the mere presence of a risk to health and safety does not in 

itself disqualify an employee or job applicant from consideration, and it is essential for 

the employer to rely on objective and reasonable medical evidence instead of 

generalised assumptions102 in considering whether the risk may be eliminated or 

lessened by making reasonable accommodation for the individual’s mental 

disability.103 If reasonable accommodation will eliminate the health and safety risk 

posed by the person’s mental disability, the employer will be obligated to 

accommodate the employee. 

                                                           
96  Visser and Amalgamated Roofing Technologies t/a Barloworld: 1570. 
97  Visser and Amalgamated Roofing Technologies t/a Barloworld: 1571. 
98  Du Plessis and Fouche 2015:183; Grogan 2014a:61-62; Grogan 2014c:335. 
99  Van Niekerk et al. 2015:476. Where employers fail to create a safe working environment for their 

employees, who then develop mental health conditions in the course and scope of their employment, 
employers may also open themselves up to vicarious liability claims in terms of  the common law of 
delict. 

100  Pretorius et al. 2014:7-39. 
101  A practical example of where an employee’s mental health condition may pose a risk to others in  

 employment, and where such a risk outweighs the possibility of reasonable accommodation, is  
 illustrated by Jordaan and Grey Security Services discussed in 5.4.6 below. Also see Freeman and Joska 
2013:17. 

102  Pretorius et al. 2014:7-39. 
103  Pretorius et al. 2014:7-39. 
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5.4.3.5 Unjustifiable hardship: The disproportionate burden threshold 

Unjustifiable hardship constitutes a defence to an employer’s alleged failure to provide 

reasonable accommodation.104 This defence flows from the EEA and section 36 of the 

Constitution, which implies that making a reasonable accommodation should not 

impose a disproportionate burden on the employer.105 

The Disability Code states the following in relation to unjustifiable hardship as a ground 

to absolve the employer from the obligation to provide reasonable accommodation to 

a suitably qualified individual with a mental disability:106 

The employer need not accommodate a qualified applicant or an employee with a disability if 
this would impose an unjustifiable hardship on the business of the employer. 

“Unjustifiable hardship” is action that requires significant or considerable difficulty or 
expense. This involves considering, amongst other things, the effectiveness of the 
accommodation and the extent to which it would seriously disrupt the operation of the 
business. 

An accommodation that imposes an unjustifiable hardship for one employer at a specific time 
may not be so for another or for the same employer at a different time. 

According to the Disability Guidelines, the determination of whether reasonable 

accommodation will amount to unjustifiable hardship should involve an objective 

process.107 This may involve identifying and determining the effectiveness of the 

accommodation, and whether the implementation of the accommodation will result in 

difficulty or expense that will seriously disrupt the operation of the employer’s 

business.108 

Ngwena suggests that the use of the principle of proportionality would result in a more 

reliable test for determining the limits of reasonable accommodation. A balance should 

be struck between the interests of the employer to operate a profitable business free 

from a disproportionate burden, and the rights of employees not to be discriminated 

against and to have their dignity respected.109 Pretorius et al argue that the reasonable 

                                                           
104  Ngwena and Pretorius 2003:1834. 
105  Ngwena and Pretorius 2003:1834. 
106  Disability Code: item 6.11- 6.13, own emphasis added. 
107  Disability Guidelines:21. 
108  Disability Guidelines:21. 
109  Ngwena 2005b:560. Also see Ngwena 2014:310-311, where he points out an interesting shortcoming 

of the “unjustifiable hardship” defence, namely that it may in effect privatise equality in horizontal 
employment relationships. This stems from the fact that the accommodation of a person with a 
disability will depend on the individual employer’s fortunes. Consequently, where the employer is well 
resourced, the possibility of providing reasonable accommodation as well as the variety of 
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accommodation must ultimately not be unduly financially onerous, pose a major risk 

to health and safety, or significantly disrupt business operations.110 Ngwena and 

Pretorius also caution that undue hardship is a relative term, meaning different things 

for different employers or for the same employer at different stages,111 and thus also 

calls for an individualised assessment of the specific circumstances. Ultimately, if an 

employee or job applicant with a mental disability requires accommodation that would 

cause considerable difficulty or expense or would seriously disrupt the operation of 

business, the employer will not be obligated to accommodate the individual. 

Ngwena’s suggestion above regarding striking a balance between the employer’s 

interests to operate a profitable business free from a disproportionate burden, and 

employees’ rights not to be discriminated against and have their dignity respected 

warrants special consideration in the context of employees with mental health 

conditions. If this approach is adhered to, the rights of a mentally disabled individual 

not to be discriminated against and to inherent human dignity will have to be weighed 

up against the employer’s interests to operate a profitable business without a 

disproportionate burden. The employer’s interests will very seldom, if ever, be 

significant enough to outweigh an individual’s basic human rights to dignity and 

equality. However, fairness demands that the burden not be disproportionate. 

Therefore, if accommodating the individual will inflict a disproportionate or unfair 

burden, the employer will ultimately be excused from providing reasonable 

accommodation for the mentally disabled employee. 

In relation to the concept of unjustifiable hardship, the court in Standard Bank of SA v 

CCMA112 held that no hard and fast rules could be established to define what 

constitutes unjustifiable hardship, and that every case had to be dealt with on its own 

merits.113 The court did however state that unjustifiable hardship meant “more than 

                                                           
accommodation is more significant. Therefore, employees with the same disabilities working for 
different employers will not necessarily be accommodated on an equal basis. In order to overcome this 
shortcoming, Ngewna suggests that the costs of providing reasonable accommodation should be borne 
by society.  

110  Pretorius et al. 2014:7-43. 
111  Ngwena and Pretorius 2003:1835. 
112  2008 29 ILJ 1239 LC. 
113  Standard Bank of SA v CCMA: 1264[99]. 
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mere negligible effort and that just as the concept of reasonable accommodation 

involves a proportionality test, so does that of unjustifiable hardship”.114 

5.4.3.6 Reasonable accommodation measures for mental disabilities 

The Disability Code provides the following examples of reasonable accommodation 

measures that may assist an employee with a disability, although the list is not 

exhaustive:115 

(i) adapting existing facilities to make them accessible; 
(ii) adapting existing equipment or acquiring new equipment including computer hardware and 
software; 
(iii) re- organizing workstations; 
(iv) changing training and assessment materials and systems; 
(v) restructuring jobs so that non -essential functions are reassigned; 
(vi) adjusting working conditions, including working time and leave; and  
(vii) providing specialized supervision, training and support in the workplace. 
 

Among others, the following reasonable accommodation measures in the Disability 

Guidelines are relevant in respect of employees with mental health conditions:116 

 Assistance in making the workplace more accessible on the kind of person’s limitations 
and needs. 

 Workstation modifications. 

 Adjustment to work schedules. 

 Adjustment to the nature and duration of the duties of the employee at work, either on 
a temporary or permanent basis. 

 The reallocation of non-essential job tasks and any other modifications to the way work 
is normally performed or has been performed in the past. 

The judicial precedent discussed below117 illustrates that the most frequently applied 

forms of reasonable accommodation for people with mental health conditions are to 

transfer the employee to an alternative position, to grant additional leave and to limit 

the employee’s job duties. 

Writing from a psychiatric perspective, Coetzer et al suggest that the duty to provide 

reasonable accommodation under the EEA requires employers to consider various 

measures to accommodate employees with mental health conditions. These 

measures include changes in workplace policy, shaping the attitudes of co-workers, 

various guiding principles (including open dialogues regarding the mental health 

condition and a change in workplace culture), human assistance (including training 

                                                           
114  Standard Bank of SA v CCMA: 1264[98]. 
115  Disability Code: item 6.9. 
116  Disability Guidelines:13. 
117  See par 5.4.6 below. 
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programmes and the appointment of a job coach) and increased supervision (in order 

to increase monitoring of the employee and support in the workplace environment).118 

Reorganising an employee’s workstation to, for example, remove triggers and 

reminders of workplace stress may be a means to accommodate the employee. 

Restructuring jobs so that non-essential functions are reassigned, reallocating non-

essential job tasks, and any other modifications to the way work is normally performed 

or has been performed in the past, may accommodate employees by removing 

excessive stress from their employment duties and allowing them additional time to 

recover from or manage their mental disability. Likewise, adjusting working conditions 

and work schedules, including working time and leave, may accommodate mentally 

disabled employees by allowing them additional time to seek treatment for and 

manage their mental health conditions. Depression, for instance, adversely affects 

employee productivity and results in an average of 18 days’ sick leave per episode.119 

As the symptoms of depression recur and fluctuate in intensity, an employer may have 

to adjust the person’s work schedule and leave time in order to accommodate him or 

her.120 Providing specialised supervision, training and support in the workplace may 

also be a form of reasonable accommodation and may aid an individual with a mental 

disability to discharge the inherent requirements of a job. Adjusting the nature and 

duration of the employee’s duties at work, either temporarily or permanently, may also 

serve to accommodate a mentally disabled person. For employees with depression, 

for example, the duties of their employment positions may be temporarily adjusted 

when the effects and symptoms of the depression recur, or their positions may be 

permanently adjusted to accommodate the employees whenever they have a 

depressive episode. 

                                                           
118  Coetzer et al. 2002:70. 
119  Kahn 2015. http://www.bdlive.co.za/national/health/2015/02/04/depressed-workers-hide-condition- 
 according-to-study. Accessed on 04/02/2015. 
120  In terms of sec 22 of the Basic Conditions of Employment Act 75/1997, all employees have the right to 

36 days’ paid sick leave in a three-year cycle. Sick leave, however, is not a right and may only be utilised 
when employees are ill or incapacitated and unable to perform the duties of their employment. 
Employees may be dismissed for incapacity even in circumstances where their sick leave has not been 
depleted, but dismissal should be reserved for situations where employees abuse their sick leave, or 
where their illness is expected to exceed the relevant statutory or contractual leave period. Also see 
Van Niekerk et al. 2015:298-299; Grogan 2014b:401. Therefore, an average of 18 days’ sick leave per 
episode will be a form of reasonable accommodation by the employer, since the employee is only 
entitled to 36 days in a three-year cycle. 

http://www.bdlive.co.za/national/health/2015/02/04/depressed-workers-hide-condition-%20%09according-to-study
http://www.bdlive.co.za/national/health/2015/02/04/depressed-workers-hide-condition-%20%09according-to-study
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The matter of Director-General: Office of the Premier of the Western Cape v SA 

Medical Association obo Broens121 involved an employee who, as a result of suffering 

from depression and anxiety, had requested a reassignment to another employment 

position on the recommendation of his psychiatrist.122 The employer contended that 

there were no alternative posts available and commenced proceedings to have the 

employee medically boarded on account of his depression.123 The employer insisted 

that the employee consult with a second psychiatrist, who recommended that the 

employee be transferred to another employment position instead of being medically 

boarded.124 The employer did not follow this recommendation and elected to terminate 

the employee’s contract.125 

The employee referred an unfair dismissal dispute to the relevant bargaining council, 

where the arbitrator held that the dismissal had been unfair and ordered the employer 

to reinstate the employee in an alternative employment position.126 This decision was 

reviewed by the Labour Court, which upheld the arbitrator’s award to accommodate 

the employee’s depression and reinstate him to an alternative post.127 

In Hendricks v Mercantile and General Reinsurance Co of SA Ltd128 an employee’s 

workplace stress caused him to develop depression and anxiety, which resulted in 

absenteeism and communication difficulties.129 As the employee’s psychological 

problems stemmed from his work circumstances, the employer attempted to 

accommodate the employee by providing him with a new position in another 

department, which would be less stressful.130 However, the employee refused to 

accept this position.131 The employer expressed concern about the employee’s 

                                                           
121  2011 32 ILJ 1077 LC. 
122  Director-General: Office of the Premier of the Western Cape v SA Medical Association obo  
 Broens: 1080. 
123  Director-General: Office of the Premier of the Western Cape v SA Medical Association obo  
 Broens: 1080. 
124  Director-General: Office of the Premier of the Western Cape v SA Medical Association obo  
 Broens: 1080. 
125  Director-General: Office of the Premier of the Western Cape v SA Medical Association obo  
 Broens: 1080. 
126  Director-General: Office of the Premier of the Western Cape v SA Medical Association obo  
 Broens: 1078. 
127  Director-General: Office of the Premier of the Western Cape v SA Medical Association obo  
 Broens: 1084. 
128  1994 15 ILJ 304 LAC. 
129  Hendricks v Mercantile and General Reinsurance Co of SA Ltd: 306-308. 
130  Hendricks v Mercantile and General Reinsurance Co of SA Ltd: 309. 
131  Hendricks v Mercantile and General Reinsurance Co of SA Ltd: 309. 
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continuous anxious and depressed state, and again offered to transfer him to another 

department, which the employee again refused.132 The employee was thereafter 

dismissed for incapacity. He challenged his dismissal, claiming that he had been 

unfairly dismissed.133 

The Labour Appeal Court acknowledged that the employee’s depression and anxiety 

had stemmed from his working conditions, which he found stressful and made him 

unhappy.134 The court further held that the employer had acted fairly when it explored 

options to assist the employee to overcome his health problems, inter alia by 

suggesting a transfer to another position.135 With regard to the employee’s difficulties 

in communicating with others, and the resultant strained employment relationships, 

the court stated that it would be unreasonable to expect the employer to restructure 

virtually the entire department to accommodate the employee.136 The court also held 

that it was unreasonable for the employee to have refused the employer’s efforts to 

accommodate him by offering alternative employment within the business.137 

Therefore, the court concluded that the employee had been fairly dismissed on the 

basis of his incapacity.138 

The case of Insurance and Banking Staff Association obo Isaacs v Old Mutual Life 

Assurance Co139 involved an employee who had been publically insulted by her 

superior, which traumatised the employee and resulted in her developing severe 

depression.140 This, in turn, caused the employee to be hospitalised and treated for 

anxiety and depression.141 Subsequent to her return to work, the employee was very 

emotional and distressed upon seeing her superior again.142 Another one of her 

superiors attempted to accommodate her by fashioning a new job description and 

insisting that she go home and return when she felt better.143 After she returned to 

work, the employee was still unhappy with her employment circumstances and 

                                                           
132  Hendricks v Mercantile and General Reinsurance Co of SA Ltd: 310. 
133  Hendricks v Mercantile and General Reinsurance Co of SA Ltd: 311. 
134  Hendricks v Mercantile and General Reinsurance Co of SA Ltd: 312. 
135  Hendricks v Mercantile and General Reinsurance Co of SA Ltd: 314. 
136  Hendricks v Mercantile and General Reinsurance Co of SA Ltd: 315. 
137  Hendricks v Mercantile and General Reinsurance Co of SA Ltd: 315. 
138  Hendricks v Mercantile and General Reinsurance Co of SA Ltd: 316. 
139  2000 5 LLD 584 CCMA. 
140  Insurance and Banking Staff Association obo Isaacs v Old Mutual Life Assurance Co: 585. 
141  Insurance and Banking Staff Association obo Isaacs v Old Mutual Life Assurance Co: 585. 
142  Insurance and Banking Staff Association obo Isaacs v Old Mutual Life Assurance Co: 585. 
143  Insurance and Banking Staff Association obo Isaacs v Old Mutual Life Assurance Co: 585. 
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requested to be transferred to another department.144 The employee was advised that 

her request would be considered, but that it would not be possible for her to avoid 

altogether seeing the superior who had insulted her.145 This caused the employee to 

leave her place of employment and not return, after which she was summarily 

dismissed for abscondment.146 

The commissioner held that the company’s behaviour had been inappropriate.147 The 

employer knew that the employee was depressed and had been hospitalised, and 

should have therefore more extensively considered alternatives to accommodate the 

employee.148 It was held that the company was a very large organisation and that 

alternatives must have been available.149 The commissioner further held that if the 

alternatives had not worked out, the correct procedure would have been to dismiss the 

employee based on incapacity. Consequently, the dismissal was held to have been 

unfair.150 

In the case of Wylie and Standard Executors and Trustees,151 an employee with 

multiple sclerosis could no longer adequately perform her employment duties on 

account of her illness. Various measures to accommodate the employee were 

considered, and it was eventually decided that three measures of accommodation 

would be considered for a period of three months.152 These measures were to attempt 

to accommodate the employee in her current position, to move the employee to 

another position, and to assist the employee in securing employment elsewhere.153 If 

no appropriate accommodation could be found after the three months, the employee 

would be dismissed. No position became available, and the employee was ultimately 

dismissed on the ground of incapacity.154 

                                                           
144  Insurance and Banking Staff Association obo Isaacs v Old Mutual Life Assurance Co: 585. 
145  Insurance and Banking Staff Association obo Isaacs v Old Mutual Life Assurance Co: 585. 
146  Insurance and Banking Staff Association obo Isaacs v Old Mutual Life Assurance Co: 585. 
147  Insurance and Banking Staff Association obo Isaacs v Old Mutual Life Assurance Co: 585. 
148  Insurance and Banking Staff Association obo Isaacs v Old Mutual Life Assurance Co: 585. 
149  Insurance and Banking Staff Association obo Isaacs v Old Mutual Life Assurance Co: 585. 
150  Insurance and Banking Staff Association obo Isaacs v Old Mutual Life Assurance Co: 585. 
151  2006 27 ILJ 2210 CCMA. 
152  Wylie and Standard Executors and Trustees: 2213. 
153  Wylie and Standard Executors and Trustees: 2213. 
154  Wylie and Standard Executors and Trustees: 2213. 
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In deciding whether the employee’s dismissal had been fair, the commissioner noted 

that it was common cause that her illness amounted to a disability.155 It was held that 

the employee had not been treated as a disabled person by management, but as a 

poor performer.156 As a person with a disability, adequate consideration of reasonably 

accommodating the employee had therefore not taken place.157  

The commissioner further held that the employer had not attempted to accommodate 

the employee in line with the requirements set by the Disability Code. Appropriate 

accommodation would have been to restructure the employee’s job so that non-

essential functions were reassigned, and to adjust her working and leave time.158 It 

was also held that an occupational therapist should have been consulted in the 

process of determining appropriate reasonable accommodation for the employee.159  

The commissioner concluded that the employee was capable of performing her job, 

but that she had not been reasonably accommodated, with which accommodation she 

would have been able to perform the essential functions of the position.160 The 

consequence of the unfairness in this case was extremely serious, as an employee 

with a disability had not been reasonably accommodated.161 The dismissal was held 

to have been unfair and the employee was awarded maximum compensation.162 

This case illustrates the significance of accommodating employees with disabilities. 

Thus, in circumstances where employees with mental health conditions such as 

depression, which amount to legally recognised disabilities, are not accommodated in 

the workplace, this may invite negative consequences for the employer, such as the 

maximum compensation awarded in this matter. 

In Jordaan and Grey Security Services,163 an employee in the security industry was 

diagnosed with a mental disorder164 and was hospitalised on multiple occasions as a 

                                                           
155  Wylie and Standard Executors and Trustees: 2218. 
156  Wylie and Standard Executors and Trustees: 2221. 
157  Wylie and Standard Executors and Trustees: 2221. 
158  Wylie and Standard Executors and Trustees: 2221. 
159  Wylie and Standard Executors and Trustees: 2221. 
160  Wylie and Standard Executors and Trustees: 2221. 
161  Wylie and Standard Executors and Trustees: 2221. 
162  Wylie and Standard Executors and Trustees: 2222. 
163  1999 11 BALR 1305 CCMA. 
164  Described and diagnosed as a schizo-affective disorder. See Jordaan and Grey Security Services: 1306. 
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result.165 The employee alleged that the mental disorder had stemmed from work-

related stress. The employer monitored the employee’s condition and noted that it 

caused him to have severe mood swings.166 Subsequent to various assessments, it 

was determined that the employee’s condition was long-term and would require 

ongoing treatment.167 The employer was concerned about the employee’s condition 

as well as the potential risk that he posed to himself, the business and their clients.168  

The employee was dismissed from his employment position after the employer had 

engaged in various attempts to accommodate the employee, including transferring him 

to various positions, where he did not cope. Because of the nature of the security 

industry, the employer concluded that there were no suitable alternative jobs available 

for the employee with his unpredictable condition.169 The CCMA commissioner held 

that due to the nature and extent of the employee’s mental health condition, and also 

taking into account the nature of the industry, the employer was limited in its ability to 

accommodate the employee.170 The commissioner was satisfied that the employer 

had gone to significant lengths to accommodate the employee, since it had considered 

alternative work and actually transferred the employee to various alternative 

positions.171 The commissioner consequently held that the employee’s dismissal on 

the basis of incapacity had been fair.172 

5.4.4 Reasonable accommodation in the dismissal context: The interface 

between disability and incapacity 

Reasonable accommodation intersects with the law of dismissal173 in the case of the 

termination of an employee’s employment based on incapacity. Incapacity also 

overlaps with the law of disability in certain circumstances. These considerations are 

explored below. 

                                                           
165  Jordaan and Grey Security Services: 1305. 
166  Jordaan and Grey Security Services: 1306. 
167  Jordaan and Grey Security Services: 1306. 
168  Jordaan and Grey Security Services: 1306. 
169  Jordaan and Grey Security Services: 1307-1308. 
170  Jordaan and Grey Security Services: 1309. 
171  Jordaan and Grey Security Services: 1309. 
172  Jordaan and Grey Security Services: 1309. 
173  Dismissal occurs when a contract of employment is ended at the employer’s behest, usually  

 involving some conduct that denotes the termination of the contract. Dismissal is statutorily defined in 
sec 186(1) of the LRA and is said to have occurred if the employment relationship is terminated in any 
of the ways listed in the section. See Grogan 2014a:165; 2014b:15. 
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In instances of dismissal for incapacity, employees are not at fault, as the incapacity 

normally arises from circumstances for which the employee is not to blame.174 

Incapacity dismissal may be divided into two categories, namely incapacity relating to 

poor work performance, and incapacity relating to illness or injury. In the context of 

people with mental health conditions, the latter category of incapacity dismissals 

applies. This is particularly so since the labour courts have held that incapacity 

includes not only physical illnesses and injuries, but mental conditions also.175 

Consequently, employees may be incapacitated to discharge the inherent 

requirements of their employment positions because of depression. 

The general guidelines on dismissal for ill health or injury are embodied in item 10 and 

11 of the Code of Good Practice: Dismissal (or “the Dismissal Code”).176 The code 

provides that the employee’s incapacity must stem from ill health or injury, which 

implies that any physical or mental incapacity will be relevant.177  

Grogan178 and Christianson179 correctly point out that a distinction should be drawn 

between disability and incapacity in this context,180 as there is a more onerous duty on 

employers to accommodate employees with disabilities than those who are 

incapacitated by their ill health or injury. Incapacity suggests that employees cannot 

perform the duties of their employment position at an acceptable standard, while 

disability suggests that employees are indeed capable of performing their expected 

duties at an acceptable performance level with reasonable accommodation and 

assistance.181 Although it is possible to be both incapacitated and disabled, the fact 

that a person is disabled does not necessarily mean that the person is incapacitated 

                                                           
174  Incapacity refers to the “inherent inability on the part of the employee to do the job for which he or  
 she was hired”. See Grogan 2014b:375; Van Niekerk et al. 2015:294. 
175  Van Niekerk et al. 2015:294. 
176  Schedule 8 to the LRA. 
177  Grogan 2014b:395. 
178  Grogan 2014b:395. Also see Van Niekerk et al. 2015:294. 
179  Christianson 2004:889. 
180  Employees with disabilities are protected by the Constitution and the EEA, but for an individual with a 

mental health issue to be considered disabled, the condition must meet the requirements of a  
 disability as contained in the Disabilty Code. Employees with mental health conditions may not meet 
these requirements in every set of circumstances and will therefore not qualify for the protection 
afforded to people with disabilities in incapacity dismissal cases. 

181  Carvalheira 2011:73. Also see Wylie and Standard Executors and Trustees: 2220, where it was decided 
that incapacity implied that an employee is unable to perform the essential functions of the job, while 
an employee with a disability may be suitably qualified and capable of discharging the inherent 
requirements of the job, albeit with some form of reasonable accommodation. Also consult 
Christianson 2004:889. 
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to perform the duties of his or her employment.182 The employee’s performance 

standard is of primary relevance in any case involving incapacity dismissal, which is 

not necessarily true for all cases involving disability.183 If the employer cannot 

reasonably accommodate the employee without incurring unjustifiable hardship, the 

employee may be dismissed.184 

It is also significant to note that there is a more onerous burden on employers to 

accommodate an employee’s incapacity where ill health or injury arose in the course 

and scope of employment.185 Incapacity arising from circumstances outside the scope 

of employment is consequently less deserving of consideration.186 

An employer is required to determine the nature and extent of an employee’s 

incapacity and has to prove that the employee is incapacitated.187 As the employer 

must determine the employee’s prognosis, the employer should engage in a 

consultation process with the employee.188 Although employers cannot force 

employees to undergo medical examinations, an employee may consent to such an 

evaluation, and the employer must then make its decision based on the available 

evidence in this regard or, where an employee refuses to undergo a medical 

evaluation, in the absence of medical evidence.189 Medical incapacity may also be 

established by evaluating whether the employee can perform the duties of his or her 

employment position.190 

Interestingly, the court in Standard Bank of SA v CCMA noted that many employers 

preferred to budget for a disability dismissal rather than to accommodate the 

employee.191 It was held that these attitudes could perpetuate innate prejudice towards 

and the stereotyping and stigmatisation of people with disabilities.192 The Dismissal 

                                                           
182  Marumoagae 2012:356, referring to Mouton 2008. 
183  If a disabled employee is suitably qualified and has the necessary skills and competencies to discharge  

 the inherent requirements of the job, this may require the employer to provide reasonable  
 accommodation. See Marumoagae 2012:356, referring to Christianson 2004, in Dupper et al. 2004:883. 

184  Standard Bank of SA v CCMA: 1256[67]. 
185  Dismissal Code: item 10(4). Also see Christianson 2004:890. 
186  Grogan 2014b:396. 
187  Grogan 2014b:397. 
188  Van Niekerk et al. 2015:295; Grogan 2014b:398. 
189  Grogan 2014b:399; Van Niekerk et al. 2015:295. 
190  Grogan 2014b:399. 
191  Standard Bank of SA v CCMA: 1254[61]. 
192  Standard Bank of SA v CCMA: 1254[61]. 
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Code in fact requires employers to consider all alternatives short of dismissal.193 These 

may therefore be seen as measures to accommodate an employee before considering 

dismissal. Possible alternatives/accommodation include adjusting employees’ duties 

and responsibilities in order for them to perform their job despite their incapacity; 

providing employees with reasonable equipment and assistance to aid them in the 

performance of their duties, and finding alternative work for employees that they will 

be able to perform despite their incapacity.194 

Reasonable accommodation measures for employees with mental disabilities who are 

to be dismissed for incapacity will be predominantly the same as discussed above. 

In IMATU obo Strydom v Witzenburg Municipality,195 an employee with major 

depression failed in his application to be medically boarded and was consequently 

dismissed based on incapacity.196  

The Labour Court held that the onus of proving the fairness of a dismissal lay with the 

employer, and that an element of that onus was the employer’s obligation to avoid the 

dismissal.197 It was held that accommodating an employee was the primary way of 

avoiding a dismissal for incapacity.198 In order to know how best to accommodate the 

employee, the employer needs to know what the employee is capable of doing, which 

involves an investigative process.199 In this case, stressors present in the workplace 

were responsible for the employee’s depression.200 The employee did not tender his 

services for any position whatsoever and did not request any form of accommodation 

from the employer.201 The court held that the employer had accommodated the 

employee in the most reasonable way, namely by providing him with paid sick leave 

for about ten months.202 The dismissal of the employee was therefore held not to have 

been unfair in the circumstances.203 

                                                           
193  Dismissal Code: item 10(1). 
194  Grogan 2014b:401. 
195  2012 33 ILJ 1081 LAC. 
196  IMATU obo Strydom v Witzenberg Municipality: 2949. 
197  IMATU obo Strydom v Witzenberg Municipality: 2950. 
198  IMATU obo Strydom v Witzenberg Municipality: 2950. 
199  IMATU obo Strydom v Witzenberg Municipality: 2950. 
200  IMATU obo Strydom v Witzenberg Municipality: 2950-2951. 
201  IMATU obo Strydom v Witzenberg Municipality: 2951. 
202  IMATU obo Strydom v Witzenberg Municipality: 2951. 
203  IMATU obo Strydom v Witzenberg Municipality: 2948. 
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On appeal, however, the Labour Appeal Court held that the employer’s failure to 

consider all the medical evidence and to provide the employee with reasonable 

accommodation rendered the dismissal unfair.204 The court also recognised that 

reasonable accommodation was a constitutional non-discrimination principle and, as 

such, applied not only to the EEA, but also to the LRA.205 Consequently, the failure to 

consider reasonable accommodation will affect both the procedural and substantive 

fairness of a dismissal under the LRA.206 

The Labour Appeal Court’s approach in IMATU obo Strydom v Witzenburg 

Municipality may be considered to be the most appropriate view, namely that 

reasonable accommodation is a constitutional non-discrimination principle and is as 

such applied not only to the EEA, but also to the LRA.207 Consequently, the 

considerations in relation to reasonable accommodation under the EEA should apply 

mutatis mutandis to the law of dismissal under the LRA. 

Although the case of Standard Bank of SA v CCMA208 centred on a physical disability 

and not a mental one, the Labour Court’s consideration of the concept of reasonable 

accommodation in the South African context is equally applicable to people with 

mental health conditions. In this case, an employee was injured in a motor vehicle 

accident in the course and scope of her employment, which resulted in fibromyalgia 

and severe back pain.209 As a result of her disability, the employee was unable to 

perform the same job as before and was reassigned to a lesser employment 

position.210 The bank eventually dismissed the employee on the ground of incapacity 

as a result of high absenteeism and low productivity.211 The court found that the 

employer had failed in its duty to provide the employee with certain adjustments and 

accommodation.212 According to the court, the employer had a duty to accommodate 

                                                           
204  IMATU obo Strydom v Witzenburg Municipality 2012 33 ILJ 1081 LAC: 8. 
205  IMATU obo Strydom v Witzenburg Municipality: 8. Also see Ngwena 2014:291. 
206  Ngwena 2014:291. 
207  IMATU obo Strydom v Witzenburg Municipality: 8. Also see Ngwena 2014:291. 
208  2008 29 ILJ 1239 LC. 
209  Standard Bank of SA v CCMA: 1244[2]. 
210  Standard Bank of SA v CCMA: 1244[3]-[7]. 
211  Standard Bank of SA v CCMA: 1245[13]. 
212  Including not having supplied the employee with a headset to operate the telephones comfortably,  

 not having provided her with a suitable chair, failure to make adjustments to her workstation, as well 
as having refused to grant her a half-day position. See Standard Bank of SA v CCMA: 1240. 
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the employee, which stemmed from its obligation not to discriminate.213 Furthermore, 

because the bank had failed to accommodate the employee and did not prove that the 

accommodation would have imposed unjustifiable hardship, it had discriminated 

against the employee214 and dismissed her in bad faith.215 

In the matter of Bennett and Modipak, an employee suffered a nervous breakdown as 

a result of workplace stress, as well as a second nervous breakdown after his return 

to work, which led to a diagnosis of anxiety and depression.216 In the months that 

followed, the employee was unable to tender his services effectively due to his 

depression, which in turn resulted in his dismissal.217 In relation to reasonable 

accommodation, it was held that the employee would have been capable of tendering 

his services effectively if the employer had been prepared to adapt the work 

circumstances to accommodate him.218 It was further held that the law required an 

employer to attempt to accommodate an employee as a means of dealing with 

incapacity.219 In this regard, it was held that the employer had a positive duty to fully 

investigate the circumstances that had given rise to the employee’s work stress and 

explore whether it was capable of adapting these circumstances with the aim of 

eradicating the stressors.220 The employer had a duty to identify the stressors, address 

them, and reasonably create an environment within which the employee could 

perform.221 

In light of this, it was concluded that the employee had been unfairly dismissed,222 and 

that the employer had failed in its duty to address the extraneous problems in the work 

environment and accommodate the employee.223 It was held that if the employer had 

                                                           
213  Standard Bank of SA v CCMA: 1241. 
214  Standard Bank of SA v CCMA: 1273[140]. The employer’s breach of the right to equality and non-

discrimination through its failure to provide reasonable accommodation was contrary to section 6(1) of 
the EEA. See Ngwena 2014:292. 

215  Standard Bank of SA v CCMA: 1273[142]. 
216  Bennett and Modipak: 585, 590, 593. 
217  Bennett and Modipak: 585. 
218  Bennett and Modipak: 595. 
219  Bennett and Modipak: 595. 
220  Bennett and Modipak: 595. 
221  Bennett and Modipak: 595. 
222  Bennett and Modipak: 596. 
223  Bennett and Modipak: 596. 
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fulfilled its duty and the employee was still unable to cope, this would have constituted 

solid ground on which to dismiss the employee based on incapacity.224 

This case thus clearly illustrates that employers are under an obligation to investigate 

and eliminate the source of an employee’s mental health condition, such as identifying 

stressors in the workplace that give rise to or aggravate these conditions. This positive 

duty on the employer is therefore in itself a form of reasonable accommodation. 

In the case of Eskom and NUM obo Fillisen an employee who was suffering from 

severe depression was dismissed for incapacity, which subsequently led to a claim of 

unfair dismissal.225 It was held that in determining whether an employee is capable of 

performing his or her job, the employer had a duty to ascertain the severity and the 

nature of the employee’s incapacity, as well as the employee’s prognosis.226 The 

overriding consideration in these cases is reasonableness. Once the degree of the 

employee’s incapacity has been diagnosed, the employer should take reasonable 

steps to adapt the employment position or offer any available alternative 

employment.227 The employee then has a duty to take reasonable steps to treat his 

illness and attempt to fulfil any alternative or adapted employment duties that the 

employer is able to provide.228 Therefore, an employer is obligated to provide the 

employee with every opportunity to secure his or her employment, while the employee 

is obligated to overcome his or her incapacity.229 

It was held that the employer had not made sufficient attempts to accommodate the 

employee, nor had the employee been adequately informed of his rights.230 The 

arbitrator held that fairness and justice could only be served if an employer engages 

in the proper process to ascertain an employee’s incapacity, including the 

consideration of providing the employee with appropriate accommodation(s).231 

Consequently, the dismissal was held to have been unfair.232 

                                                           
224  Bennett and Modipak: 596. 
225  Eskom and NUM obo Fillisen: 1667. 
226  Eskom and NUM obo Fillisen: 1668. 
227  Eskom and NUM obo Fillisen: 1668. 
228  Eskom and NUM obo Fillisen: 1668. 
229  Eskom and NUM obo Fillisen: 1668. 
230  Eskom and NUM obo Fillisen: 1673. 
231  Eskom and NUM obo Fillisen: 1673. 
232  Eskom and NUM obo Fillisen: 1673. 
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This case carries the practical consequence that employers are obligated to 

accommodate employees with diagnosed mental health conditions such as 

depression, and to allow them an opportunity to secure their employment, before 

dismissing them on the basis of incapacity.  

In the case of National Education Health & Allied Workers Union obo Lucas and 

Department of Health (Western Cape),233 an employee was injured on duty. She also 

suffered from an array of physical and psychological problems.234 As a result of her 

injury, she could no longer perform the job that she had been doing up until that point 

and was subsequently transferred to another department.235 This transfer, however, 

did not constitute a formal transfer, and employment relations were strained between 

the employee and her co-workers, primarily because of her absenteeism, which 

resulted in the other employees having to perform her employment duties.236 Due to 

the employee’s continued poor health, she was dismissed.237 The arbitrator embarked 

on a detailed analysis to confirm that the employee was a person with a disability under 

the EEA, and also concluded that persons with disabilities were protected and the 

beneficiaries of reasonable accommodation under the LRA.238 The following was 

stated in this regard: 

[D]isability status is not to be considered only as a sword to claim special treatment under the 
affirmative action provisions in chapter II of the EEA; it should also be considered as a shield 
to protect a person who has a disability from being dismissed from employment for a reason 
related to that disability.239 

In relation to reasonable accommodation, it was held that the employer did not clearly 

set out its efforts to adapt the duties or work circumstances of the employee.240 It was 

unclear to the arbitrator whether the employer had made any accommodation for the 

                                                           
233  2004 25 ILJ 2091 BCA. 
234  National Education Health & Allied Workers Union obo Lucas and Department of Health (Western 
 Cape): 2094. 
235  National Education Health & Allied Workers Union obo Lucas and Department of Health (Western 
 Cape): 2094. 
236  National Education Health & Allied Workers Union obo Lucas and Department of Health (Western 
 Cape): 2094-2095. 
237  National Education Health & Allied Workers Union obo Lucas and Department of Health (Western 
 Cape): 2097. 
238  National Education Health & Allied Workers Union obo Lucas and Department of Health (Western 
 Cape): 2098-2101. 
239  National Education Health & Allied Workers Union obo Lucas and Department of Health (Western 
 Cape): 2100. 
240  National Education Health & Allied Workers Union obo Lucas and Department of Health (Western 
 Cape): 2101. 
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employee.241 It was held that the parties should have consulted the EEA, the Disability 

Code and the Disability Guidelines in order to familiarise themselves with the correct 

steps in applying reasonable accommodation.242 The arbitrator was of the opinion that 

the parties could have sought professional advice regarding suitable accommodation 

that would not necessarily have resulted in unjustifiable hardship for the employer.243 

It was concluded that the employer had inadequately considered appropriate 

reasonable accommodation for the employee,244 and the employee was held to have 

been unfairly dismissed.245 

Smit and Guthrie also confirm that this case illustrates how the general concept of 

fairness requires an employer to consider whether an employee can reasonably be 

accommodated (in terms of the Disability Code) instead of being dismissed.246 

5.4.5 Reasonable accommodation and the Promotion of Equality and Prevention 

of Unfair Discrimination Act 

Under PEPUDA, failure to accommodate the needs of persons with disabilities will 

amount to unfair discrimination. In this regard, section 9 states:  

[N]o person may unfairly discriminate against any person on the basis of disability, including … 
failing to eliminate obstacles that unfairly limit or restrict persons with disabilities from enjoying 
equal opportunities or failing to take steps to reasonably accommodate the needs of such 
persons.247 

It is significant to note the position of reasonable accommodation under PEPUDA, 

which forms part of the South African legal framework, in light of its strong link with the 

constitutional right to equality and its dedication to achieving substantive equality in 

society. Individuals with mental disabilities who are not granted reasonable 

                                                           
241  National Education Health & Allied Workers Union obo Lucas and Department of Health (Western 
 Cape): 2101. 
242  National Education Health & Allied Workers Union obo Lucas and Department of Health (Western 
 Cape): 2102. 
243  It was held that attempting to secure an employment position for the employee beyond the 

 institution would be unduly burdensome, and that the determination of what could be considered 
reasonable would depend on the specific employee’s circumstances. See National Education Health & 
Allied Workers Union obo Lucas and Department of Health (Western Cape): 2102-2103. 

244  National Education Health & Allied Workers Union obo Lucas and Department of Health (Western 
 Cape): 2105. 
245  National Education Health & Allied Workers Union obo Lucas and Department of Health (Western 
 Cape): 2107. 
246  Smit and Guthrie 2008:381. 
247  PEPUDA: sec 9(c). 
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accommodation for their disability in circumstances where the EEA does not apply will 

be able to seek legal redress in terms of PEPUDA.  

Equally significant is that, unlike the EEA, PEPUDA explicitly regards the denial of 

reasonable accommodation on the basis of disability as an act of impermissible 

discrimination. Thus, people with mental health conditions, including depression (if the 

condition constitutes a legal disability), will be able to claim the denial of reasonable 

accommodation as a form of discrimination under PEPUDA. 

Although the case of MEC for Education, Kwazulu-Natal v Pillay248 dealt primarily with 

religious accommodation under PEPUDA, it is significant to contemplate the 

Constitutional Court’s considerations in relation to the concept of reasonable 

accommodation. 

The Constitutional Court noted that reasonable accommodation was not a new 

concept in South African law and held that at its core, this concept required an 

institution to take positive measures and possibly incur additional hardship in order to 

allow all people to enjoy their rights equally.249 It was also held that the principle of 

reasonable accommodation ensured that people are not relegated to the margins of 

society because they do not or cannot conform to certain social norms.250 The court 

acknowledged that people with disabilities felt the effects of exclusion and 

marginalisation most powerfully, but that the same exclusion was inflicted on all groups 

excluded by rules that fail to accommodate those that depart from the norm.251 

The Constitutional Court found that as South African society valued dignity, equality 

and freedom, it required people to act positively to accommodate diversity.252 In 

considering the limits of reasonable accommodation, the court held that in line with the 

spirit of the constitutional project, which affirms diversity, more than a de minimis effort 

was required in order to satisfy the duty to accommodate.253 Consequently, 

                                                           
248  2008 1 SA 474 CC. 
249  MEC for Education, Kwazulu-Natal v Pillay: 499[72], 500[73]. 
250  MEC for Education, Kwazulu-Natal v Pillay: 500[73]. 
251  MEC for Education, Kwazulu-Natal, and Others v Pillay: 501[75]. 
252  MEC for Education, Kwazulu-Natal, and Others v Pillay: 501[75]. 
253  MEC for Education, Kwazulu-Natal, and Others v Pillay: 501[76]. 
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reasonable accommodation is an exercise in proportionality, which will depend on the 

relevant set of circumstances.254 

5.4.6 Concluding remarks 

In light of the analysis above, it would appear that persons with mental health 

conditions may be entitled to legal protection if they are denied reasonable 

accommodation on the basis of their condition, as reasonable accommodation is first 

and foremost a non-discrimination principle. It also appears that persons whose 

mental health conditions amount to legally recognised disabilities may be entitled to 

reasonable accommodation as an affirmative action measure.  

In these circumstances, mentally disabled employees need to be suitably qualified, 

disclose their mental impairment to the employer, embark on an individualised 

assessment to determine appropriate accommodation measures in the 

circumstances, and prove that their condition is not a health and safety risk and will 

not impose unjustifiable hardship on the employer. Employees with mental disabilities 

will also have to be accommodated before they can be dismissed from their 

employment position on the basis of incapacity. 

5.5 Lacunae in the South African legal framework in relation to reasonable 

accommodation for mental health conditions 

While reasonable accommodation as a constitutional non-discrimination principle may 

be implied in the EEA, the lack of explicit legislative provisions in this regard constitutes 

a lacuna in the South African legal framework. It is clear from the discussion in this 

chapter that reasonable accommodation is a non-discrimination principle in terms of 

international law and has been applied as such by the South African judiciary. It also 

flows from the contentions above that it is an essential component of discrimination 

law for people with mental health conditions, both as a listed ground (mental 

disabilities) and as an unlisted analogous ground. 

Secondly, while the Disability Code and Disability Guidelines provide general 

examples of measures of reasonable accommodation that may be applied in the case 

of a mental health condition, there are no clear guidelines on which specific 

                                                           
254  MEC for Education, Kwazulu-Natal, and Others v Pillay: 501[76]. 
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accommodation measures should be considered in these cases, let alone which 

measures should be considered for the various categories of (prevalent) mental health 

conditions, including depression. In addition, the South African legal framework does 

not provide clear guidelines in relation to the disclosure of mental health conditions 

and mental disabilities, with the result that employees still fear stigmatisation and 

discrimination as a result of their conditions. The legal framework also lacks guidelines 

in relation to “return to work” plans as a form of reasonable accommodation for mental 

health conditions. This lack of legal guidelines and educational instruments applicable 

to mental health conditions in the workplace constitutes a lacuna in the current legal 

system. Clear guidelines would assist the judiciary when having to deal with a case of 

reasonable accommodation, and will also assist employers to make informed 

decisions when considering appropriate accommodation measures for people with 

mental health conditions. Such educational guidelines will help combat stereotypical 

and generalised assumptions about mental health conditions and will make it easier 

for these individuals to disclose their conditions to their employer. 

5.6 Conclusion 

In summary, when applying reasonable accommodation under the South African legal 

framework, there seem to be three primary considerations:255 

 Whether the employee or job applicant is suitably qualified: This entails that 

the individual must possess the required qualifications, experience, prior learning 

and/or the ability to become able to perform the particular job (within a reasonable 

time). 

 Choosing the appropriate reasonable accommodation: There are several 

possible methods for an employer to achieve reasonable accommodation, 

including adapting facilities and equipment, reorganising the work environment, 

restructuring jobs, adjusting leave and working hours, and providing specialised 

support, training and supervision in the workplace. 

 Whether the reasonable accommodation will impose a disproportionate 

burden on the employer: Any such accommodation should be assessed in light 

of an employer’s financial resources and the structure of the working environment 

                                                           
255  See Pretorius et al. 2001:7-34-7-44; Disability Code: item 6. 
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in order to determine whether the measures are reasonable and will not impose 

undue hardship on the employer. 

The analysis conducted in this chapter has shown that mental health conditions may 

be subject to reasonable accommodation as a non-discrimination principle, in terms 

of which the denial of reasonable accommodation will amount to unfair discrimination 

(both if the mental health condition amounts to a mental disability as a listed ground 

or as an unlisted analogous ground). It also appears that if an individual’s mental 

health condition meets the criteria of a mental disability, and the individual is suitably 

qualified, such a person may be the beneficiary of reasonable accommodation as an 

affirmative action measure. 

However, certain lacunae still remain under the South African legal framework in 

relation to mental health conditions and reasonable accommodation. The absence of 

adequate legal guidelines to interpret mental health in relation to reasonable 

accommodation, and the fact that reasonable accommodation is not officially and 

explicitly recognised by the EEA as a non-discrimination principle, constitute two 

disquieting examples. These lacunae are not in accordance with international law and 

do not uphold a substantive approach to equality in South Africa for people with mental 

health conditions. 
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CONCLUSION TO THE SOUTH AFRICAN LEGAL FRAMEWORK GOVERNING 

MENTAL HEALTH CONDITIONS IN EMPLOYMENT 

___________________________________________________________________ 

The study conducted in part 2 has revealed several significant insights in relation to 

mental health conditions, and particularly depression, under the South African legal 

framework. 

Chapter 3 has shown that disability based on mental health is a significant concern in 

the South African employment realm. It also appears that depression may amount to 

a disability under the South African legal framework if a diagnosis is made and the 

symptoms are severe enough to substantially limit entry into or advancement in 

employment. The depression would also have to be long-term, such as in the case of 

persistent depressive disorder, or recur with substantially limiting symptoms. Certain 

lacunae in relation to mental disabilities under the South African legal framework have 

also been identified. 

Chapter 4 has indicated that the rights to dignity and equality are inextricably linked 

with mental health status, and that a substantive approach to equality is necessary to 

redress past patterns of disadvantage suffered by people with mental health 

conditions. The study in this chapter has also revealed that mental health may 

constitute a listed ground of unfair discrimination (where it amounts to a legal disability) 

as well as an unlisted analogous and an arbitrary ground of unfair discrimination under 

the South African legal framework. Again, however, there still are lacunae in relation 

to discrimination based on mental health under the current legal framework. 

Chapter 5 has shown that denying reasonable accommodation to people with mental 

health conditions may amount to unfair discrimination where reasonable 

accommodation is considered as a non-discrimination principle. As persons with a 

mental disability, individuals with depression may be the beneficiaries of reasonable 

accommodation as a form of affirmative action. But, as in the previous two chapters, 

the research has also pointed to certain lacunae under the South African legal 

framework in relation to reasonable accommodation for mental health conditions. 

Part 4 will reflect on mental health conditions under the legal frameworks of the 

comparative jurisdictions, namely the USA and the UK. Unlike part 3, where the 
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various employment law areas of disability, discrimination and reasonable 

accommodation were evaluated in separate chapters, these areas will be considered 

together under the banner of the USA and UK legal frameworks respectively. 
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PART 3 

COMPARATIVE MENTAL HEALTH JURISPRUDENCE: 

CONSIDERATIONS UNDER THE LEGAL FRAMEWORKS OF THE 

UNITED STATES OF AMERICA AND THE UNITED KINGDOM 

 

“Behind every exquisite thing that existed, there was something tragic.”  

― Oscar Wilde 

_________________________________________________________ 
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PROLOGUE TO THE COMPARATIVE JURISDICTIONS AND MENTAL HEALTH 

CONDITIONS 

___________________________________________________________________ 

This third part of the thesis will consider the status of mental health conditions, 

particularly depression, under the legal frameworks of the comparative jurisdictions, 

namely the USA and UK. The primary and fundamental value of utilising comparative 

law in the analysis of mental health jurisprudence is that principles of international law 

and the legal systems of foreign jurisdictions may provide insights and lessons for 

remedying the ambiguities and lacunae in the South African legal framework. 

The acceptance of, and penchant for, the use of comparative law to solve South 

African legal problems is supported by the South African Constitution, which provides 

in section 39(1) that international law must be considered when interpreting the Bill of 

Rights, and that foreign law may be considered. It is further stated in section 233 that 

“when interpreting any legislation, every court must prefer any reasonable 

interpretation of the legislation that is consistent with international law over any 

alternative interpretation that is inconsistent with international law”. 

Importantly, although the comparative jurisdictions doctrinally differ from South African 

law in many respects, there are also definite similarities, as the rights to equality, equal 

opportunity and dignity are fundamental and universal human rights that are respected 

in all of them.1 For this reason, these jurisdictions are considered significant sources 

to draw on in order to make suggestions for the development and clarification of the 

South African legal position.2 

The various chapters in part 3 will analyse mental health conditions, with specific 

reference to depression, in relation to the USA and UK legal frameworks governing 

the employment law areas of disability, discrimination and reasonable 

accommodation. The analysis will focus on areas of the foreign legal frameworks that 

may provide lessons for the South African legal framework in order to recommend 

potential solutions for the identified lacunae under the latter framework. 

                                                           
1  See for example the description of human dignity under the US legal framework in 6.2.1 below. 
2  See also the structure of the research methodology reflected in 1.4 in Chapter 1 above. 
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Finkin provides the following justification for the use of comparative law to remedy 

legal issues, such as the protection of people with mental health conditions, 

particularly in employment: 

Labour law is a reflective discipline: it responds to the changing demands of a socially dynamic 
aspect of modern capitalism. New problems, economic or social, may crop up earlier in one 
system than in another. The constant process of even descriptive comparison may, like the 
proverbial canary in the miner’s cage, function as an early warning system as old problems are 
settled, more or less, and new ones appear.3 

Thus, the reflective nature of comparative labour law may be considered as a useful 

tool in providing lessons for the South African legal framework, as the comparative 

jurisdictions, it is suggested, have more developed legal frameworks to deal with the 

protection of people with mental health conditions. 

Human dignity is not only intricately linked with mental health status, but is also a 

principle of morality and law in international law and the comparative jurisdictions 

utilised in this study.4 Inherently, human rights are said to derive from every person’s 

inherent human dignity, and the fact that people, in terms of their dignity, have a right 

to be protected from degrading treatment such as discrimination and other outrages 

against their personal dignity.5 Dignity, as a universal human right, is also described 

as a status that comprises a given set of rights and, as such, informs the rights to 

equality, freedom and security.6 Consequently, the human dignity of people with 

mental health conditions informs their right to equality also. 

Donnelly describes the universal right to work as having considerable intrinsic value 

as an element of the right to dignity.7 This equally applies in the context of persons 

with mental health conditions, who in terms of their inherent human dignity, should in 

every jurisdiction have the right to work and be protected from outrages against their 

dignity and from degrading treatment such as discrimination, harassment, workplace 

bullying and exclusion from protected status and legal protection. 

                                                           
3  Finkin 2006, in Reimann and Zimmerman (eds) 2006:1141. 
4  Waldron et al. 2015:13. 
5  Waldron et al. 2015:17; Cruft et al. 2015:126. Human rights, including the human rights of persons  

 with mental health conditions, orbit the human dignity of each individual, as human rights aim to  
 ensure a life of dignity for all persons. People with mental health conditions are also entitled to such a 
life of dignity. See Donnelly 2013:132. 

6  Cruft et al. 2015:132-135. 
7  Donnelly 2013:65. 
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On a global scale, dignity and equality are described as being “interdependent” 

concepts that exist in a state of symbiosis.8 Equality itself emphasises a commitment 

to the equal worth and dignity of every person, irrespective of their social utility.9 As a 

universal right, every human being’s right to equality entails the equal concern and 

respect of these persons.10 Equal concern and respect requires that governments and 

legislatures intervene to reduce certain social and economic inequalities.11 In the 

context of people with mental health conditions, this intervention entails the enactment 

of legislation and legislative instruments that work towards the eradication of unjust 

discrimination against people with mental health conditions, the provision of protected 

status to persons with mental disabilities, and the requirement that reasonable 

accommodation be made to cater for mental health conditions in the workplace. 

Thus, the comparative part of this study will be conducted against the backdrop of the 

inherent human dignity and right to equality of people with mental health conditions.  

Chapter 6, the first chapter following this prologue, will reflect on the legal position in 

relation to mental disability, discrimination based on mental health as well as 

reasonable accommodation for mental health conditions under the USA legal 

framework, while chapter 7 will do the same with regard to the UK legal framework. 

An overall conclusion of part 3 will follow after chapter 7. 

 

 

 

 

 

 

 

                                                           
8  Waldron et al. 2015:55. 
9  Donnelly 2013:63. 
10  Donnelly 2013:62. 
11  Donnelly 2013:64. 
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CHAPTER 6 

MENTAL DISABILITY, DISCRIMINATION BASED ON MENTAL HEALTH AS 

WELL AS REASONABLE ACCOMMODATION UNDER THE LEGAL 

FRAMEWORK OF THE UNITED STATES OF AMERICA 

___________________________________________________________________ 

6.1 Introduction 

This chapter aims to analyse mental health conditions, especially depression, as a 

possible mental disability, a ground of discrimination and a cause for reasonable 

accommodation under the USA legal framework.  

Subsequent to an analysis of the USA legal system governing mental health 

conditions, the study will consider mental disabilities, including the nature and scope 

of the disability concept and relevant judicial precedent. Mental health will then be 

explored as a ground of discrimination in the USA, and the analysis will include the 

concept of discrimination and the various forms of discrimination in relation to mental 

health in this jurisdiction. The section will also include an evaluation of harassment 

and workplace bullying in relation to mental health conditions. The final segment of 

this chapter will consider the duty to make reasonable accommodation for mental 

health conditions in the USA and will include the concept of reasonable 

accommodation and its legal scope and impact in relation to mental health conditions. 

It is hoped that the analysis conducted in this chapter will provide insight into how 

mental health conditions link up with the concept of disability, discrimination and 

reasonable accommodation under USA law. It will also consider whether depression 

may in fact constitute a disability and a valid ground for the provision of reasonable 

accommodation under the USA legal framework, as well as in which circumstances 

this may be the case, which may provide lessons for the South African legal framework 

in addressing these issues. 

According to the US National Institute for Mental Health, approximately 26,2% of 

Americans aged 18 and older suffer from a diagnosable mental disorder in any given 

year.1 The cost associated with mental illness in the USA is significant, with lost 

                                                           
1  Vroman 2010:1. 
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productivity in the labour market costing the USA economy in excess of $150 billion 

per annum.2 Reportedly one in every ten Americans suffer from depression, although 

the prevalence is higher in some states than in others, with the number of patients 

diagnosed with depression increasing by 20% every year.3 Research also indicates 

that 80% of all individuals in the USA who suffer from symptoms of depression do not 

receive treatment for this condition.4 A significant observation is that depression has 

been ranked as the leading cause of disability in the USA by the US Centre for Disease 

Control.5 Depression is responsible for more than two-thirds of the 30 000 suicides 

that occur in the United States every year.6 Research indicates that for every two 

murders, there are three suicides in this jurisdiction.7  

Fear of workplace violence and employer liability, together with stereotypical attitudes 

towards mental health conditions, influences American employer and court decisions 

pertaining to psychiatric disabilities.8 Employers of various sizes have indicated that 

depression often accounts for their highest mental health and disability costs.9 The 

direct link between mental health and productivity in American workplaces is becoming 

increasingly evident.10 Lost productivity as a result of workplace depression is 

estimated to cost between $36,6 and $51,5 billion annually.11 Depression is estimated 

to result in 200 million lost workdays each year at a cost of between $17 billion and 

$44 billion to employers.12 Furthermore, in a three-month period, employees with 

                                                           
2  Janda 2009:404. 
3  Healthline 2015. http://www.healthline.com/health/depression/statistics-infographic. Accessed   on 

28/09/2015. Studies indicate that rates of depression among Americans have risen significantly in the 
past 50 years. Research published in the American Journal of Psychiatry found that major depression 
rates for American adults increased from 3,33% to 7,06% from 1991 to 2002. See Everyday Health 2015.  
http://www.everydayhealth.com/hs/major-depression/depression-statistics/. Accessed on 
28/09/2015. 

4  Healthline 2015. http://www.healthline.com/health/depression/statistics-infographic. Accessed   on 
28/09/2015. 

5  Everyday Health 2015.  http://www.everydayhealth.com/hs/major-depression/depression-statistics/.  
 Accessed on 28/09/2015. 
6  Everyday Health 2015.  http://www.everydayhealth.com/hs/major-depression/depression-statistics/.  
 Accessed on 28/09/2015. 
7  Everyday Health 2015.  http://www.everydayhealth.com/hs/major-depression/depression-statistics/.  
 Accessed on 28/09/2015. 
8  Danforth 1999:678. 
9  Carvalheira 2011:79. 
10  Carvalheira 2011:79. 
11  Lerner et al. 2011, in Schultz and Rogers (eds) 2011:103. 
12  Centres for Disease Control and Prevention 2015. http://www.cdc.gov/workplacehealth 

promotion/implementation/topics/depression.html. Accessed on 28/09/2015.  

http://www.healthline.com/health/depression/statistics-infographic
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http://www.cdc.gov/workplacehealth%20promotion/implementation/topics/depression.html
http://www.cdc.gov/workplacehealth%20promotion/implementation/topics/depression.html
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depression miss an average of 4,8 workdays and suffer 11,5 days of reduced 

productivity.13 

Nations across the industrialised world have increasingly been relying on the 

Americans with Disabilities Act (ADA)14 as a model for disability employment laws.15 

European legal commentators have described the ADA as having had “such an 

enormous impact on foreign legal development that one is tempted to say that the 

international impact of this law is larger than its domestic effect”.16  

6.2 The United States legal framework governing mental health conditions 

6.2.1 The structure of the United States legal system 

As no two countries organise their systems of law and government in the same 

manner, there are unsurprisingly some unique differences between the legal systems 

of the USA and South Africa.17 A brief description of the structure of the USA legal 

system is therefore provided below. 

The pinnacle of the USA legal system is the Constitution, together with the treaties 

and laws of the USA adopted for ratification and enactment, which together constitute 

the supreme law of the country.18 The USA Constitution stands as a collection of 

various higher law principles originally enshrined in the American Declaration of 

Independence, flowing from the principle that “[a]ll men are created equal … with 

certain unalienable rights”.19 Since then, equality has been considered a fundamental 

principle of constitutionalism.20 The notions of equal protection under the law and of 

non-discrimination are very closely related concepts.21 

Dignity as a distinct concept entered American political and social policy discourse 

with the establishment of the UN, and more specifically with the advent of the UDHR.22 

                                                           
13  Centres for Disease Control and Prevention 2015. http://www.cdc.gov/workplacehealth 

promotion/implementation/topics/depression.html. Accessed on 28/09/2015. 
14  Of 1990, as amended by the Americans with Disabilities Amendment Act of 2008. 
15  Bagenstos 2003:655-656. 
16  Bagenstos 2003:656, referring to Degener and Quinn 2002:3, 20. 
17  Bonfield 2006:30. 
18  Bonfield 2006:21. 
19  Dorn 2014:494; Ackermann 2013:33; Tushnet et al. 2015:287. 
20  Tushnet et al. 2015:287. 
21  Tushnet et al. 2015:288. 
22  Yamada 2009:544. 

http://www.cdc.gov/workplacehealth%20promotion/implementation/topics/depression.html
http://www.cdc.gov/workplacehealth%20promotion/implementation/topics/depression.html
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In addition, various social movements in the USA challenging discrimination against 

people belonging to various groups, including people of colour, women, homosexual 

individuals and disabled persons, have illustrated how entire groups of individuals can 

be denied dignity based on an inherent characteristic, including mental disability.23 

Modern American employment law incorporates both the traditional and new 

conceptualisations of dignity. These vary from limited common law protections against 

wrongful discharge to a variety of statutory provisions covering wages, discrimination, 

retaliation, unemployment compensation and other concerns that the law of the 

workplace recognises, providing some tangible, affirmative benefits.24 

The USA Congress is regarded as the American legislature and, as such, may 

promulgate federal law.25 The legal system of the USA is made up of both federal and 

state law. Federal law is regarded as supreme and may be limited only by the 

Constitution.26 Federal law allows states to make laws that give effect to federal 

statutes.27 States are also entitled to make their own laws where there is no applicable 

federal law, and the subject matter of such laws is not governed and predetermined 

by federal law.28 Therefore, while state laws are not permitted to be in conflict with 

federal law, they may operate in the same areas and may accord other or even more 

extensive rights to their citizens than what federal law or the Constitution does.29 

The American judiciary has been described as the “guardian of the Constitution” and 

is separated into federal and state courts.30 The USA Supreme Court is at the apex of 

the federal judiciary. It hears issues regarding constitutional matters and decides on 

cases where the circuit courts of appeal are split on a federal law issues.31  

USA employment law is flexible in its approach to the regulation of the employment 

relationship, and in the absence of express contractual provisions, the employment 

                                                           
23  Yamada 2009:546. 
24  Yamada 2009:555. 
25  Smit 2014:97; Bonfield 2006:31. 
26  Smit 2014:96. 
27  Bonfield 2006:21. 
28  Smit 2014:97. 
29  Bonfield 2006:39. 
30  The federal judiciary flows from article 3 of the Constitution and is subdivided into district courts, 
 courts of appeal and the supreme Court. See Bonfield 2006:51, 53. 
31  Bonfield 2006:55. 
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relationship is considered to follow the “at will” doctrine.32 This area of the American 

legal system has been described as a complex combination of federal, state and 

common law constructs.33 

6.2.2 Mental health and the Civil Rights Act of 1964 

The United States Civil Rights Act has been described as the foremost “flagship” of 

employment discrimination law after the country’s constitution34 and constitutes a 

federal law, which means that all states should adopt policies for the enactment of 

legislation to this effect. In addition, the act covers almost every aspect of the 

relationship between an employer and employee.35 

Title VII of the act has as its general purpose the elimination of discrimination in 

employment.36 It outlaws discrimination on the grounds of race, colour, religion, 

national origin and sex.37 Title VII also contains an anti-retaliation provision in order to 

protect employees who seek relief against unfair employment practices (via the Equal 

Employment Opportunity Commission).38 Included in the scope of Title VII is the 

prohibition of discrimination in the hiring, terms and conditions of employment, 

dismissal or remuneration of an employee based on the prohibited grounds.39 

Although disability and mental health are not specific prohibited grounds listed in Title 

VII, it is important to take cognisance of this statute, because as the primary body of 

legislation governing employment discrimination, disability-specific legislation in the 

USA was modelled on this act.40 

                                                           
32   “Employment at will” refers to the system whereby the employment relationship is for an indefinite  

 period and may be terminated by either party at any time. This renders both the employee and 
employer free to consider other options if the current employment relationship does not suit either 
party’s requirements: The employee may seek a more satisfactory employment position, and the 
employer may look for a better worker. See Bonfield 2006:215, 216. Furthermore, in terms of status 
and bargaining power in the workplace, “at will” employees may generally only make requests and 
suggestions to employers. Generally, only workers with special skills or vocations that are in high 
demand (such as athletes and artists) will be in a better negotiating position with employers. See 
Yamada 2009:538. 

33  Bonfield 2006:217. 
34  Haggard 2001:3. 
35  Haggard 2001:3. 
36  Cavico et al. 2012:794. 
37  Civil Rights Act of 1964: Title VII: sec 2000e-2(a); Haggard 2001:4, 51. 
38  Civil Rights Act of 1964: Title VII: sec 2000e-2. See also Colalella 2013:231; Player 1999:24; Twomey  
 1998:3; Haggard 2001:4. 
39  Civil Rights Act of 1964: Title VII: sec 2000e-2; Twomey 1998:2. 
40  Barry 2010:221. 
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6.2.3 Rehabilitation Act of 1973 

Preceding the enactment of the ADA, the Rehabilitation Act was the principal source 

of federal protection for persons with disabilities in the USA.41 The Rehabilitation Act 

was enacted in 1973, and section 504 of the act outlawed discrimination against 

people with disabilities who were the recipients of federal funds.42 Section 504 was 

modelled on civil rights laws such as Title VII of the Civil Rights Act.43 

The Rehabilition Act made provision for the protection of persons with mental 

disabilities and read as follows: 

The term “handicapped individual” means any individual who (A) has a physical or mental 
disability which for such individual constitutes or results in a substantial handicap to 
employment and (B) can reasonably be expected to benefit in terms of employability from 
vocational rehabilitation services provided pursuant to titles I and III of this Act. 44 

This definition in effect placed persons with mental impairments on an equal footing 

with those who have physical impairments, despite the fact that different stereotypes 

and stigmas attached to each of these categories.45 The definition of disability under 

the ADA (discussed below) was borrowed from and modelled after this three-pronged 

definition of “handicapped individual” under the Rehabilitation Act.46 It should be noted, 

however, that the Rehabilitation Act was passed not so much to regulate disability 

discrimination, but instead to provide access to rehabilitation programmes for disabled 

individuals.47 

6.2.4 Americans with Disabilities Act of 1990 (as amended) 

The major driving force behind the implementation of the ADA was to increase the 

social and economic integration of people with disabilities into mainstream society and 

workplaces by providing civil rights protections tailored to eradicate discrimination 

based on disability.48 The purpose of the ADA has been described as being nothing 

                                                           
41  Bales 1993:209. 
42  Concannon 2012:90; Bales 1993:209. 
43  Concannon 2012:90. 
44  Rehabilitation Act of 1973: sec 7(6), own emphasis added. 
45  Concannon 2012:91. 
46  Befort 2010:996. 
47  Ngwena 2010:431. 
48  Kruse and Schur 2003:31. 
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less than a national mandate to end discrimination against people with disabilities, and 

to bring those persons into the economic and social mainstream of American life.49 

Subsequent to many years of exertion by disability rights advocates, the ADA, which 

has been described as a “civil rights bill”,50 was signed into law in 1990 in line with the 

ILO’s recommendations.51 For the first time in the United States, the ADA brought into 

reality “the exclusion, segregation, and mistreatment of individuals with disabilities 

(including mental disability) as discrimination, rather than as an ineluctable 

consequence of the impairments the disabilities themselves had on those who 

possessed them”.52  

Part of the rationale behind the enactment of a separate body of legislation for people 

with disabilities was that discrimination based on this ground differs from discrimination 

based on other factors, such as race and gender. Race and gender generally do not 

construct rational differences between people regarding their ability to perform in 

various circumstances. There is therefore very little if any reason to treat these 

individuals differently.53 On the other hand, individuals with disabilities may be 

restricted in their ability to perform certain functions and may as such be permissibly 

discriminated against in certain circumstances.54 

The ADA, with its central focus on the concept of reasonable accommodation, 

comprised a “second-generation anti-discrimination law”, which went beyond 

individualised equal-treatment legislation.55 

Significantly, during the extensive debates regarding the nature and scope of the ADA, 

mental illness was the only category that was the subject of attack on the floor of the 

United States Congress. The concerns voiced in relation to the inclusion of mental 

health conditions as disabilities were deeply rooted in common stereotypes and 

misconceptions, including the belief that people with mental health conditions are 

                                                           
49  ADA: sec 12101(b); See also Perlin 1994:15. 
50  Mika and Wimbiscus 1997:173. 
51  Bagenstos 2003:650; Concannon 2012:90; Carvalheira 2011:79, referring to MacCoy v Pennsylvania  
 Power and Light Co. 933 F.Supp 438 M.D. Pa. 1996: 440. 
52  Concannon 2012:90.  
53  Tucker and Milani 2004:2. 
54  Tucker and Milani 2004:2. 
55  Fletcher and O’Brien 2008:521. 



 

183 
 

inherently violent and that they lack the ability to make rational judgments.56 However, 

despite the stigmatisation of mental health conditions by some members of Congress, 

the “mental impairment” concept from the Rehabilitation Act was retained and included 

in the ADA’s definition of a disability.57  

In addition to extending the protection of civil rights for persons with mental disabilities 

in employment, the ADA also lowered the discriminatory barriers to these persons’ 

entry into the employment sphere58 and promoted their integration with the 

workplace.59 However, in the past (and particularly under the pre-amended ADA), the 

USA judiciary has failed to protect persons with mental disabilities and has 

perpetuated stigma and stereotypes surrounding mental illness.60 

The protections contained in the ADA are similar to those contained in the Civil Rights 

Act61 and the Rehabilitation Act.62 The ADA adopts the coverage, enforcement and 

remedies of Title VII.63 However, distinct from Title VII of the Civil Rights Act, the ADA 

does not merely require equal treatment of similarly situated individuals, but 

establishes a more nuanced brand of equality in employment.64 Collins and Phillips 

indicate that this nuanced brand of equality stems from the fact that the ADA requires 

“both less and more”. It requires “more” in the sense that disabled employees are to 

be treated no worse than persons who are not disabled, and also requires that, in 

certain circumstances, disabled individuals be treated more favourably (afforded 

reasonable accommodation) in order to place them in an equal position with non-

disabled persons.65 It requires “less” in the sense that if the disabled individual cannot 

discharge the inherent requirements of the employment position, with or without 

reasonable assistance, the employer is not obligated to employ the individual.66 

                                                           
56  Concannon 2012:91, 92. 
57  Concannon 2012:92. 
58  Jackson 2010:223. 
59  Mika and Wimbiscus 1997:173. 
60  Jackson 2010:225. 
61  Kruse and Schur 2003:33. 
62  ADA.gov 2016. https://www.ada.gov/ada_intro.htm. Accesssed on 05/06/2016; Player 1999:27. 
63  ADA.gov 2016. https://www.ada.gov/ada_intro.htm. Accesssed on 05/06/2016; Player 1999:27. 
64  Collins and Phillips 2011:471. The ADA, unlike Title VII, extends protections only to persons who can 
 establish the existence of a disability within the meaning of the act. See Kruse and Schur 2003:31-32. 
65  Kruse and Schur 2003:31; Collins and Phillips 2011:471. 
66  Collins and Phillips 2011:471. 

https://www.ada.gov/ada_intro.htm
https://www.ada.gov/ada_intro.htm
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In 1999 and 2002, the USA Supreme Court decided two cases that entrenched the 

restrictive interpretation of the ADA, and particularly the interpretation of “disability” 

under the act.67 This restrictive interpretation resulted in the reality that most plaintiffs 

were unsuccessful in their claims, and eventually led to the amendment of the ADA in 

2008.68 The large umbrella of the newly amended ADA’s protected class includes 

persons with mental health conditions, especially depression and schizophrenia.69 

Due to the significant amendments brought about by the ADA Amendment Act in 2008, 

and the plight of persons with mental health conditions under the 1990 act, a minor 

distinction will be drawn between these bodies of legislation in order to illustrate the 

evolution of the law in extending more adequate protection to persons with mental 

health conditions. 

6.2.5 The common law 

It is theoretically and practically sound to allege common law actions for disability 

discrimination under the USA legal framework.70 However, unlike misconduct based 

on race or sex, failure to employ or accommodate a person with a disability does not 

suggest tortuous misconduct or a violation of contractual rights in itself.71  

Common law claims that could provide a remedy for people who suffer discrimination 

on the basis of their mental disability include contract actions such as breach of 

promise to accommodate, and discharge in violation of the implied covenant of good 

faith and fair dealings. Tort actions include negligence, wrongful discharge in violation 

of public policy, tortuous interference with contract, invasion of privacy and 

defamation, assault and battery, and intentional infliction of emotional distress.72 Even 

                                                           
67  See Sutton v United Airlines Inc. 527 U.S. 471 1999; Toyota Motor Mfg., Ky., Inc. v Williams 534 U.S. 184 

2002. Also see Concannon 2012:98; Vroman 2013:153. As a result of the restrictive interpretation of 
“disability” established by these judicial precedents, the primary object of the ADA Amendment Act is 
to ensure that in cases brought under the act, the determination should be whether parties covered 
under the ADA have complied with their obligations, and not to engage in an extensive analysis of 
whether the claimant is disabled in terms of the disability definition. See Vroman 2013:154; Collins and 
Phillips 2011:472. 

68  Collins and Phillips 2011:472; Concannon 2012:98-99. The ADA Amendment Act took effect on 1 Jan 
2009 and does not have retroactive effect. See Vroman 2013:151, 153. 

69  Cox 2010:430-431. 
70  Weber 2012:430. 
71  Weber 2012:430, 432. 
72  See Weber 2012:430, 432. 
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blatant harassment based on an individual’s disability has proven to be a “chancy” 

basis for common law relief.73  

Thus, while common law remedies for misconduct based on an individual’s mental 

disability are possible, it would appear that this should not form a primary avenue of 

relief, particularly in light of the ADA and its specific application to disability 

discrimination and reasonable accommodation in employment. 

6.3 Mental disability under the United States legal framework 

6.3.1 Introductory remarks 

This section will explore mental disabilities under the USA legal framework. This will 

include an analysis of the disability concept as well as a detailed exposition of the 

various legislative instruments governing mental disabilities such as depression in this 

jurisdiction. 

6.3.2 The concept of disability 

As is the case in other parts of the world, persons with disabilities in America are 

uniquely underprivileged and disadvantaged, being poorer, less educated, having less 

of a social life, fewer amenities and a lower level of self-satisfaction than other 

Americans.74 Also similar to other parts of the world, employees75 with disabilities in 

the USA are more likely to lose their jobs and less likely to secure new jobs, especially 

during a recession.76 Mental health conditions in particular constitute the least 

protected and most misunderstood of all the disorders, diseases and disabilities 

covered by the USA legal framework.77 

American disability employment law experienced several significant changes during 

the 20th century. At the beginning of the century, USA disability law was essentially a 

scheme of social welfare that sought to provide for veterans injured during the Civil 

                                                           
73  Weber 2012:430. 
74  Bales 1993:210. The population ratio of people with disabilities employed in the USA is less than half  
 that of the non-disabled population. See US Department of Labor 2013.
 http://www.bls.gov/news.release/archives/disabl_06112014.htm. Accessed 04/06/2016. 
75  In terms of the ADA, an “employee” is an individual who is employed by an employer. This includes USA 

citizens who are employed in foreign countries. See Tucker and Milani 2004:79. 
76  Kruse and Schur 2003:32-33. 
77  Scheid 2005:671. 

http://www.bls.gov/news.release/archives/disabl_06112014.htm
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War and World War I.78 In the years after World War I, the law started to incorporate 

the notion of rehabilitation into disability law, first for injured veterans and later for 

people with disabilities in general.79 USA disability evolved to treat people with 

disabilities as full and equal citizens, who are entitled to participate in all areas of life, 

including, most crucially, the right to work.80 Modern disability law in the USA is 

primarily a statutory field (governed predominantly by the ADA), and the primary 

relevance of constitutional law is to provide the foundation for congressional 

legislation.81 

The American judiciary has recognised that federal disability statutes are intended to 

dispel myths about people with disabilities.82 However, despite this stated goal, people 

with mental health conditions continue to face a very real “justice disparity” compared 

to other disabled individuals.83 

There is no universally accepted definition of disability, but virtually all definitions imply 

some limitation on ability.84 As is the case under the South African legal framework, 

the medical and social models of disability in America have predominantly moulded 

and informed USA disability jurisprudence.85 The nature and scope of these models 

are generally the same as under the South African legal framework, with a standard 

approach of sorting social function (social model) from biological status (medical 

model) in order to determine real disadvantage.86 

The American legal framework acknowledges that inequality in relation to disability is 

partly a social conundrum, as well as that inequality stems from real biological 

disadvantages that can only be eradicated by means of affirmative accommodation of 

difference.87 

In considering USA disability law in relation to the medical and social models of 

disability, the American legal framework continues to define disability in terms of a 

                                                           
78  Perju 2011:292; Bagenstos 2003:649. 
79  Bagenstos 2003:649. 
80  Bagenstos 2003:650. 
81  Waterstone 2014:529. 
82  See for example School Board of Nassau County v Arline 480 U.S. 273 1987: 284-285. 
83  Hsieh 2014:993. 
84  Barry 2010:210. 
85  Barry 2010:210. 
86  McCluskey 2010:109. 
87  McCluskey 2010:109-110. 
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predominantly medical model,88 although the Rehabilitation Act and the ADA 

demonstrate an incomplete move towards the social model.89 The EEOC guidelines 

emphasise a focus on the nature, duration and severity of impairment. This emphasis 

on the nature of the medical impairment and not the social effect thereof goes against 

the tenets of the social model.90 However, the disability definition in the ADA extends 

protection to individuals who do not have substantially limiting impairments, but who 

once had or are perceived as having them.91 This provision incorporates major insights 

from, and a move towards, the social model of disability. In this regard, Bagenstos 

indicates that this approach towards the social model reflects a “recognition that 

society’s accumulated myths and fears about disability and disease are as 

handicapped as the limitations that flow from the actual impairment”.92 

While the original ADA may have placed more emphasis on the medical model of 

disability, the ADA Amendment Act and its move towards a more expansive definition 

and interpretation of “disability” is, generally speaking, more consistent with the social 

model of disability.93 The notion that disability inheres in the interaction between 

impairment and the surrounding social world, instead of being an individual medical 

problem, illustrates support for the social model.94 

In resisting a medical impairment model of disability, the ADA Amendment Act 

suggests some opportunities for moving past the biological/social divide towards a 

more significant substantive vision of disability and equality.95 

6.3.3 Mental disability and the Americans with Disabilities Act 

The ADA is regarded as the best-known legislation in the chronicles of disability law, 

primarily because of its pioneering attempt to place the legal definition of disability in 

                                                           
88  Perju 2011:337-338. 
89  Bagenstos 2003:657. 
90  Perju 2011:337-338. 
91  ADA: sec 12111(2). 
92  Bagenstos 2003:658. 
93  Emens 2012a:214. 
94  Emens 2012a:214. 
95  McCluskey 2010:144. 



 

188 
 

a social context.96 It has also been described as “the first comprehensive declaration 

of equality” for persons with disabilities.97 

The ADA consists of five titles.98 Title I will form the focus of consideration for purposes 

of this study. 

It is significant to keep in mind that the Equal Employment Opportunity Commission 

(EEOC) is charged with interpreting and enforcing the ADA.99 To this end, the EEOC 

has published detailed regulations interpreting Title I of the ADA. These include 

Regulations to Implement the Equal Employment Provisions of the ADA100 and EEOC 

Enforcement Guidance: The ADA and Psychiatric Disabilities.101 Given the 

significance of these sources, they will be referred to throughout the discussion and 

evaluation of the ADA. It should be noted that these sources are much like the South 

African codes of good practice in the sense that they are not legally binding, but do 

have significant persuasive force (especially since they flow from the EEOC, which is 

charged with enforcing the ADA).102 

Disability is defined as follows in the ADA: 

The term “disability” means, with respect to an individual (A) a physical or mental impairment 
that substantially limits one or more of the major life activities of such individual; (B) a record 
of such an impairment; or (C) being regarded as having such impairment.103 

This definition has a “gatekeeping function” in disability law104 and has been the 

subject of extensive debate and litigation. Although the existence of “impairment” was 

largely uncontested, the meaning of “substantially limits” and “major life activity” was 

fiercely debated.105 Under the ADA Amendment Act, the three-pronged definition of 

disability was retained, but the USA Congress made it clear that the concept “disability” 

                                                           
96  Ngwena 2007:128. The ADA is regarded as the first body of national legislation to position the  
 disability definition within a social model of disability. See Ngwena 2010:430. 
97  Ara 2010:259. 
98  Title I deals with employment and employer discrimination, Title II concerns public services, Title III  

 reflects public accommodations and services operated by private entities, Title IV deals with 
telecommunications, and Title V contains miscellaneous provisions. 

99  Stefan 2000:274. A comprehensive discussion of the EEOC will follow in 6.4.2.5 below. 
100  29 C.F.R. 1630. 
101  8 FEP Manual BNA 1997. 
102  Soileau v Guilford of Me. 105 F.3d 12 1st Cir 1997: 13. Also see Danforth 1999:665. 
103  ADA: sec 12111(2), own emphasis added. 
104  Bagenstos 2003:656. 
105  Concannon 2012:93-94. 
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was to be given a broad interpretation,106 as the courts were applying too narrow an 

interpretation and were consequently excluding many individuals from the intended 

protection of the ADA.  

Importantly, of all the prevalent mental health conditions, the USA judiciary has 

recognised depression most frequently as a disability under the ADA.107 This is 

evidenced by the matter of Keith v Ashland Inc.,108 where it was held that “depression 

is of course a recognised disability under the ADA”.109 

The meanings and interpretations of these elements in the 1990 act and the 2008 

amendment act in the context of people with mental health conditions will be evaluated 

below. Each element of the USA disability definition will be considered independently. 

6.3.3.1 Mental impairment 

The ADA regulations, which reflect a social understanding of impairment,110 define 

mental impairment as “any mental or psychological disorder, such as mental 

retardation, organic brain syndrome, emotional111 or mental illness, and specific 

learning disabilities”.112  

The determination of whether an individual is impaired must be made on a case-by-

case basis. This determination is particularly challenging in cases involving mental 

health conditions, as these conditions often do not display any outward physical 

symptoms, and the condition may consequently be dismissed as a personality flaw, 

laziness or a bad temperament.113 To define mental impairment, all mental traits that 

can be considered abnormal must be factored into this determination. These traits 

become impairments through the social identification of their difference from some 

                                                           
106  ADA Amendment Act: sec 12102; Concannon 2012:102. 
107  Stefan 2000:280. 
108  No. 98-4539 2000 U.S. App. LEXIS 1940 6th Cir. 2000. 
109  Keith v Ashland Inc.: 10. Also see Stefan 2000:280. 
110  Travis 2012:960. 
111  Emotional illness is defined as “a psychological disorder characterised by irrational and uncontrollable  
 fears, persistent anxiety, or extreme hostility”. See Dictionary.com 2016.   
 http://www.dictionary.com/browse/emotional-ilness. Accessed 02/07/2016. 
112  Regulations to Implement the Equal Employment Provisions of the ADA: sec 1630(2)(h)(2), own 

emphasis added. 
113  Danforth 1999:666. 

http://www.dictionary.com/browse/emotional-ilness
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established norm or ideal of human functioning and ability.114 The US Supreme Court 

in City of Cleburne v Cleburne Living Center, Inc.115 held that people with mental 

impairments ha a reduced ability to cope with and function in the everyday world that 

they re not all cut from the same cloth and  different, immutably so.116 

The most forthright confirmation that an individual has a mental impairment under the 

ADA is evidence of a diagnosis in terms of the current edition of the DSM.117 The 

EEOC endorses the use of the DSM in establishing mental impairments in the legal 

field and lists both depression and PTSD as official examples of mental illness.118 

Support for the use of the DSM can also be found in the research produced by the US 

National Institute of Mental Health.119 The US judiciary has also illustrated a readiness 

to accept and rely on the DSM in cases involving mental health conditions, and a 

diagnosis supported by the DSM has formed an integral part of the determination in 

relation to whether an individual has a mental disability.120 

However, although the DSM is widely used, a diagnosis in terms of this classification 

instrument is not the only way for an individual to establish the existence of a mental 

impairment.121 Persons attempting to prove to their employer that they suffer from a 

mental impairment may also provide a note or detailed report from a doctor or mental 

health-care professional, explaining the nature of their mental impairment.122 Although 

unlikely to be accepted in most cases, Mastroianni and Miaskoff suggest that in some 

instances, statements from friends, family and colleagues may also suffice in proving 

                                                           
114  It is important to note, however, that “normalcy” is a socially relative, contestable concept that  

 changes over time. It is also significant to note that the translation of traits into impairments can be  
 affected by various factors, including changes in medical fields, technological changes, financial  
 interests and other social phenomena. See Travis 2012:972, 973. 

115  473 U.S. 432 1985. 
116  City of Cleburne v Cleburne Living Center, Inc.: 442. 
117  Jackson 2010:221-222; Mastroianni and Miaskoff 1997:727. The use and significance of the DSM in  
 the legal arena was discussed in chapter 2. 
118  Other mental health conditions listed as examples include bipolar disorder and schizophrenia. See the  

 EEOC Enforcement Guidance: The ADA and Psychiatric Disabilities:7461, 7462. Also see Smith  
 2002:453-455; Vroman 2013:162. The EEOC did however indicate that not all conditions listed in   the 
DSM would amount to disabilities under the ADA. These exclusions include sexual behavioural 
disorders, kleptomania, compulsive gambling, as well as drug and alcohol abuse. 

119  See NIMH 2015. http://www.nimh.nih.gov/health/statistics/prevalence/major-depression-among- 
 adults.shtml. Accessed on 28/09/2015. 
120  See Boldini v Postmaster General 928 F.Supp. 125 D.N.H. 1995: 130; Osika v Board of Education No.  
 98C5953 1999 U.S. Dist. LEXIS 17996 N.D. Ill. 1999: 11; Smith 2002:455; Tucker and Milani 2004:19. 
121  Jackson 2010:222. It should be noted that for fear of stigma, many employees may choose not to 

disclose a diagnosis in terms of the DSM. See Mastroianni and Miaskoff 1997:727. 
122  Mastroianni and Miaskoff 1997:728. 

http://www.nimh.nih.gov/health/statistics/prevalence/major-depression-among-%20%09adults.shtml
http://www.nimh.nih.gov/health/statistics/prevalence/major-depression-among-%20%09adults.shtml
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the existence of a mental impairment.123 However, where an employee alleges mental 

impairment, it is preferable that employers not attempt to establish its existence 

themselves, but instead refer the employee to a mental health-care professional to 

make an official diagnosis.124 

The USA judiciary has also noted that mental health conditions, such as depression 

that have been medically diagnosed by a qualified medical practitioner, constitute 

impairments under the ADA.125 Thus, if a qualified medical expert has recognised and 

diagnosed a condition as a mental impairment, the courts will generally regard that 

opinion in a serious light.126 Significantly also, the American judiciary has on multiple 

occasions recognised depression as constituting a mental impairment.127 

Under the ADA Amendment Act, the USA Congress stipulated that an impairment that 

is episodic or in remission will constitute a disability if it would substantially limit a major 

life activity when it is active.128 This clarifies the position that impairments should be 

assessed in their active state, even if they are inactive or in remission for certain 

periods of time. This arguably makes it easier for individuals with mental impairments 

to establish a disability under the ADA, since many mental health conditions are often 

episodic.129 Depression in particular constitutes a recurring condition with periods of 

dormancy and activity. Thus, individuals with depression have a more significant 

chance of proving that they are mentally impaired under the ADA Amendment Act. 

Travis makes an interesting observation, namely that the broad coverage and 

interpretation of disability offered by the ADA Amendment Act has in effect extricated 

“disability” from the broader concept of “impairment”.130 Consequently, “impairment” 

has gained an elevated status as a specific protected class under federal anti-

                                                           
123  Mastroianni and Miaskoff 1997:728. 
124  Vroman 2013:161; 2010:3. 
125  See Krocka v City of Chicago 203 F.3d 507 7th Cir. 2000. Also see Tucker and Milani 2004:19. 
126  Tucker and Milani 2004:19. 
127  Krocka v City of Chicago 203 F.3d 507 7th Cir. 2000: 514; Criado v IBM Corp 145 F.3d 437 1st Cir. 1998:  

 442; Pritchard v Southern Co. Servs. 92 F.3d 1130 11th Cir. 1996: 1132; Bombard c Fort Wayne
 Newspapers Inc. 92 F.3d 560 7th Cir. 1996; Ogborn v United Food and Commercial Workers Union Local  
 No. 881. 305 F.3d 763 7th Cir. 2002: 767; Kotlowski v Eastman Kodak Co. 922 F.Supp. 790 1996: 797;  
 Weiler v Household Finance Corp. 101 F.3d 519 1996: 524; Hatfield v Quantum Chemical Corp. 920  
 F.Supp. 108 1996: 110. 
128  ADA Amendment Act: sec 12102(4)(D). See Concannon 2012:103-104. 
129  Depression and anxiety disorders are examples of episodic mental impairments that may now more  
 easily be established as disabilities under the ADA. See Vroman 2013:159. 
130  Travis 2012:938. 



 

192 
 

discrimination law. This argument is in accordance with the social model of disability, 

in terms of which an individual’s impairment is the description of the specific mental 

(or physical) condition, while “disability” refers to the exclusion or limitations that are 

socially imposed over and above their impairment.131 The ADA Amendment Act 

embraces difference by differentiating disability from impairment and using that 

distinction as the standard line between the affirmative right to reasonable 

accommodation and the negative right to be free from discrimination.132 

Originally, the EEOC clustered all cases involving discrimination based on psychiatric 

disability together under a single heading, without distinguishing between the various 

mental health conditions.133 This position has changed, and the EEOC now classifies 

information regarding these cases under various categories, including depression and 

anxiety disorders (which included PTSD under the previous edition of the DSM).134 

6.3.3.2 Suitably qualified individual 

A suitably qualified individual is defined as “an individual with a disability who, with or 

without reasonable accommodation, can perform the essential functions of the 

employment position that such individual holds or desires”.135  

The “essential functions” element of this definition was left open for broad 

interpretation, and although the EEOC’s guidelines called for a distinction between 

functions that were essential and those that were merely marginal, the courts have 

continuously failed to do so.136 The determination of what will constitute the “essential 

functions” of an employment position is a complex and factually specific analysis.137 

However, the court in Benson v Northwest Airlines Inc.138 held that the burden of 

establishing the essential function of a job lay with the employer, as much of the 

                                                           
131  The social model shifts the causal responsibility away from the individual’s specific impairment and  
 onto the surrounding social, architectural and economic environment. See Travis 2012:944. 
132  Travis 2012:940. 
133  Stefan 2000:277. 
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information relating to the employment position and its duties and essential functions 

indeed lies with the employer.139 

The EEOC suggests that the determination of whether an individual is “suitably 

qualified” should consist of a two-stage analysis. In the first place, it should be 

determined whether the individual satisfies the basic requirements for the employment 

position in question, including the necessary educational background and employment 

experience.140 In the second place, it must be determined whether the individual can 

perform the essential or inherent functions of the job, with or without reasonable 

accommodation.141 

In EEOC v Amego Inc.,142 an employee was diagnosed as bulimic and clinically 

depressed. However, she failed to tell her employer about these conditions until after 

her first suicide attempt, which was more than a year after the diagnosis. She was 

prescribed antidepressants, although these only partially alleviated the depression.143 

The employee later attempted suicide again, stating the cause as personal problems, 

failure to receive a promotion at work, and work-related stress, and she was 

consequently hospitalised. The employee only told her supervisor that she had been 

hospitalised for bulimia and depression, failing to mention her attempted suicide. She 

asked her supervisor to modify her work schedule so that she could attend therapy 

twice or thrice weekly, to which the supervisor agreed.144 

After a third suicide attempt (overdosing on medication), and considering that the 

employee’s employment position required her to work with medication, the employer 

felt that the employee posed a risk in her current position and removed her.145 It was 

later concluded that there was no alternative position that would suit the employee 
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within the company, and that no position could be modified to accommodate her. The 

employee was subsequently dismissed.146  

The parties did not dispute that the employee was a disabled person within the 

meaning of the ADA. It was also undisputed that an essential function of her 

employment position was to administer and monitor medication. However, the 

employer disputed that the employee was “suitably qualified” to perform the essential 

functions of the job, since she could not reasonably be trusted to meet her 

responsibilities with regard to medication.147 

The court in this case held that it could discern no congressional intent to preclude the 

consideration of essential job functions that implicate the safety of others as part of 

the “qualifications” analysis, particularly where the essential functions of a job involve 

caring for others who are unable to care for themselves.148 Based on this, it concluded 

that the employee did not successfully prove that she was a “qualified individual” in 

terms of the ADA,149 and that given the nature of the employer’s business, the handling 

of medication, and the essential functions of the employment positions, there had been 

no reasonable accommodation that the employer could make without suffering undue 

hardship.150 

6.3.3.3 Substantial limitation 

The most complex issue in relation to the “substantial limitation” requirement relates 

to the employment environment.151 An individual will be substantially limited in his or 

her ability to work when (s)he is significantly restricted to perform either a class of jobs 

or a broad range of jobs in various classes.152 

Impairment may be considered severe enough to qualify as a disability if it inhibits an 

individual from performing a major life activity. Impairment that is severe and is 

expected to last indefinitely or to have a long-term duration may be considered 
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substantially limiting and will amount to a disability under the ADA.153 Impairments that 

may not be substantially limiting when considered independently may in fact be 

substantially limiting enough to rise to the level of disability under the ADA when their 

effects are considered in combination.154 In this regard, Kruse and Schur indicate that 

disability is a fluid concept, since mental impairments, environments and life 

circumstances may change in ways that alter whether or not the impairment 

substantially limits a major life activity.155 

According to the regulations implementing Title I of the ADA, the determination of 

whether an impairment “substantially limits” a major life activity can be assessed by 

considering the following factors, among others:156  

(i) The nature and severity of the impairment; 
(ii) The duration or expected duration of the impairment; 
(iii) The permanent or long term impact resulting from the impairment. 

An individual who is substantially limited would either be unable to perform the activity 

or would be “significantly restricted as to the condition, manner or duration” in which 

(s)he can perform the activity compared to the average person.157 Substantial 

limitation is assessed in terms of both severity and duration.158 

In terms of the ADA Amendment Act, the term “substantially limits” is to be interpreted 

less strictly.159 The EEOC’s regulations implementing the amendment act provides 

eight rules of construction that apply when considering whether an impairment 

substantially limits a major life activity. These are as follows:160 

 
(i) The term “substantially limits” shall be construed broadly in favour of expansive 
coverage, to the maximum extent permitted by the terms of the ADA. “Substantially 
limits” is not meant to be a demanding standard. 
 
(ii) An impairment is a disability within the meaning of this section if it substantially limits 
the ability of an individual to perform a major life activity as compared to most people 
in the general population. 

                                                           
153  Mastroianni and Miaskoff 1997:732. 
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(iii) The primary object of attention in cases brought under the ADA should be whether 
covered entities have complied with their obligations and whether discrimination 
has occurred, not whether an individual's impairment substantially limits a major life 
activity.  
 
(iv) The determination of whether an impairment substantially limits a major life activity 
requires an individualized assessment.  

 
(v) The determination of whether an impairment substantially limits a major life activity 
shall be made without regard to the ameliorative effects of mitigating measures. 
 
(vi) An impairment that is episodic or in remission is a disability if it would 
substantially limit a major life activity when active. 
 
(vii) An impairment that substantially limits one major life activity need not substantially 
limit other major life activities in order to be considered a substantially limiting 
impairment. 
 
(viii) The six-month “transitory” part of the “transitory and minor” exception to “regarded 
as” coverage in § 1630.15(f) does not apply to the definition of “disability” under 
paragraphs (g)(1)(i) (the “actual disability” prong) or (g)(1)(ii) (the “record of” prong) of 
this section. The effects of an impairment lasting or expected to last fewer than six 
months can be substantially limiting within the meaning of this section. 
 

In Estate of Murray v UHS of Fairmount, Inc.,161 an employee suffered from depression 

prior to her assumption of duties, although her symptoms subsided subsequent to the 

commencement of her employment. Later, the employee’s depression returned and 

led to her taking leave of absence on two occasions. The doctor’s note that the 

employee provided to the employer did however not specify that her mental illness 

was the reason for her absence. Upon her return, the employee confessed to a charge 

nurse that depression and anxiety were the cause of her absence. The employee’s 

employment was later terminated, in response to which she filed a suit against her 

employer based on actual and perceived disability discrimination in violation of the 

ADA. 

The employer argued that the employee’s depression was a “transitory, temporary or 

minor impairment” that did not substantially limit her. The court held that while this 

argument may have been valid prior to the commencement of the ADA Amendment 

Act, it no longer was, as the “substantially limits” criterion was not intended to be a 

demanding standard, but should be construed broadly in favour of expansive 

coverage. The court held that under the dispensation prior to the ADA Amendment 

Act, the employee’s evidence would almost certainly have failed to establish a 

substantial limitation. However, following the amendment act, it was a genuine issue 
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of material fact as to whether the employee was regarded as disabled. The employee 

was consequently held to have been disabled under the “regarded as” prong of the 

disability definition, with her depression having substantially limited her ability to think, 

eat and sleep. 

Under its section on predictable assessments, the EEOC lists both major depressive 

disorder (depression) and PTSD, along with bipolar disorder, obsessive compulsive 

disorder and schizophrenia as impairments that substantially limit brain function, which 

is considered to be a major life activity.162 In addition, under the ADA Amendment Act, 

“major depressive disorder should easily be concluded to substantially limit brain 

function”.163 

In terms of condition, manner and duration, the EEOC states the following: 

Consideration of facts such as condition, manner, or duration may include, among other things, 
consideration of the difficulty, effort, or time required to perform a major life activity; pain 
experienced when performing a major life activity; the length of time a major life activity can 
be performed; and/or the way an impairment affects the operation of a major bodily 
function. In addition, the non-ameliorative effects of mitigating measures, such as negative 
side effects of medication or burdens associated with following a particular treatment 
regimen, may be considered when determining whether an individual's impairment 
substantially limits a major life activity.164 

Under the ADA prior to amendment, the use of mitigating measures, such as 

medication to treat the symptoms and effects of impairment, used to be a significant 

consideration in the assessment of whether impairment was substantially limiting. In 

both Sutton v United Airlines Inc. and Toyota Motor Mfg., Ky., Inc. v Williams, the 

courts emphasised that substantial limitation of a major life activity needed to be 

evaluated in their mitigated states.165 Therefore, individuals with severe impairments 

who were partially aided by the use of medication fell short of establishing that they 

had a disability under the ADA.166 Thus, in terms of the former position, an employee 
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taking antidepressants to mitigate the symptoms of their depression would fail to 

establish that they were disabled under the ADA. 

The matter of Osika v Board of Education167 involved an employee who had been 

diagnosed with clinical depression. Although the court accepted that the employee 

had a recognised mental impairment in terms of the DSM, that did not necessarily 

qualify the employee as disabled under the ADA.168 The employee still had to satisfy 

the requirements of the disability definition. The court held that the employee was not 

legally disabled in terms of the ADA, because she was not substantially limited in a 

major life activity, namely the ability to work, as her depression could be controlled 

with medication, and her stress had stemmed from conflict with her superiors.169 

In Krocka v Riegler,170 an employee with depression filed a disability discrimination 

lawsuit against the employer, inter alia alleging that the defendants had engaged in 

various employment practices that constituted discrimination based on a disability in 

violation of the ADA, including his classification as a “personnel concern” (and his 

placement in the personnel concerns programme), the employer’s alleged failure to 

provide him with a reasonable accommodation for his disability, and their retaliation 

against him for having requested accommodation and for pursuing his rights under the 

ADA.171 

The court held that the employee’s depression did in fact constitute a disability under 

the ADA, because the employee would not have been able to execute the duties of 

his employment without medication and treatment.172 The court stated the following in 

this regard: 

The entire thrust of the ADA is to prohibit discrimination against those individuals with 
disabilities who are qualified to perform the essential functions of their job with or without 
reasonable accommodation. The fact that Krocka alleges that he is able to perform his duties 
as a police officer as long as he takes Prozac does not imply that he does not suffer a 
substantial impairment of a major life activity; therefore, it does not mean that he is not 
“disabled” within the meaning of the ADA.173 
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The court further ruled that without determining whether there was particular 

accommodation required in this case, an unreasonable delay in implementing 

“reasonable accommodation” could constitute a discriminatory act, especially since 

the employer had initially refused outright to consider any accommodation for that 

particular disability.174 

The ADA Amendment Act expressly prohibits the consideration of mitigation measures 

in determining whether a person’s impairment substantially limits a major life 

activity.175 This prohibition aims to correct the position entrenched by the courts in 

Sutton and Toyota regarding the consideration of the use of medication and other 

mitigating measures in assessing whether an impairment substantially limits a major 

life activity. Therefore, the current position is that the use of antidepressants and the 

consequent mitigation of the symptoms of depression will not be taken into account 

when determining whether an employee has a legally recognised disability under the 

ADA. 

6.3.3.4 Major life activity 

Major life activities constitute basic activities that an average individual in the general 

population can perform with little if any difficulty.176 A non-exhaustive list of such 

activities include “caring for oneself, performing manual tasks, walking, seeing, 

hearing, speaking, breathing, learning and working”.177 With special consideration for 

people with mental impairments, the EEOC extended this list and included “interacting 

with others” as another major life activity.178  

The ADA requires major life activities to be assessed and identified on a case-by-case 

basis, as these activities may be significantly affected by each individual’s specific 

mental impairment.179 The major life activities that may be limited by a mental 

impairment vary, but may include thinking, concentrating, caring for oneself, speaking, 
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performing manual tasks, sleeping or working.180 All of these activities influence an 

individual’s ability to function in the employment environment, and that the restriction 

of any or a combination of these activities, for example by the symptoms of depression, 

may limit the employee’s ability to perform these major life activities. 

Under the ADA Amendment Act, Congress has set out the approach that is to be taken 

in determining whether a particular activity amounts to a major life activity.181 Congress 

rejected the approach formulated in Toyota, namely that major life activities should be 

activities that have a central bearing on most people’s daily lives, and indicated that 

“major” should not be interpreted in a strict manner that creates a demanding standard 

for establishing disability.182  

In the case of McClinton El v Potter,183 the USA judiciary found that an individual with 

depression might be substantially limited in the major life activities of caring for 

themselves, sleeping and eating.184 Krocka v Riegler, in turn, involved an employee 

who had been diagnosed with depression and dysthymia. Without his medication, the 

depression made it nearly impossible for the employee to get out of bed for most of 

the day, which significantly restricted his ability to carry out his duties of employment, 

to the point of seriously limiting or eliminating his ability to work.185 Finally, in Holland 

v Shinseki,186 an employee alleged that the increased scrutiny she had received during 

her employment caused her to develop a number of medical ailments and disabilities. 

These included anxiety, loss of concentration, weight loss, insomnia, depression and 

severe headaches.187 It was held that genuine issues of material fact existed as to 

whether the employee’s depression, anxiety and acute stress substantially limited her 

in the major life activity of sleeping, since her impairments caused her to sleep only 

one hour per night on average.188  
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6.3.3.5 Regarded as disabled 

Certain conditions that do not interfere with an individual’s ability to perform major life 

activities may become substantially limiting as result of other people’s response to the 

condition(s).189 Therefore, the “regarded as” prong of the disability definition has been 

included in order to “combat discrimination based on myths, fears and stereotypes 

about disabilities that may come into play even when a person does not actually have 

a disability”.190  

The ADA aims to prevent adverse employment actions based on “stereotypes which 

are not truly indicative of the individual ability of such individuals to participate in, and 

contribute to, society”.191 Consequently, individuals who fall victim to employment 

discrimination based on their impairment, even if the impairment is not substantially 

limiting, but is perceived by the employer to be substantially limiting, will also be 

protected under the ADA.192  

Individuals who have no impairment at all, but are considered by their employer to be 

impaired may also seek protection under the act.193 This is particularly relevant in the 

context of people with mental health conditions, given their propensity to suffer 

discrimination and be subjected to unjust stigmatisation and stereotypes, especially in 

employment. For example, an employee’s mild depression may not substantially limit 

the individual, but the employer may consider the employee to be substantially limited 

in his or her ability to think and concentrate, and thus, the ability to discharge the 

inherent requirements of the job. An employer may form such an assessment for 

various reasons: For example, the employee may provide the employer with 

ambiguous medical records and documentation regarding the impairment, or the 

employer may learn of the impairment from other persons, whether inside or outside 

the workplace.194 

As far as the “regarded as” prong of the definition is concerned, people with mental 

health conditions could bring themselves within the ambit of this aspect in one of two 
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possible ways. The first is by showing that the employer mistakenly believed that the 

individual had a mental impairment that substantially limits major life activities or, 

secondly, by proving that the employer mistakenly believed that an actual, non-limiting 

impairment substantially limits one or more of the individual’s major life activities.195 

An employee would thus have to prove that the employer not only thought that (s)he 

had a mental impairment, but actually believed the impairment to be of such a nature 

that it substantially limited one or more of the employee’s major life activities.196 

In amending the ADA, Congress has made significant changes to the “regarded as” 

prong of the disability definition. Under the “regarded as” disability prong, the ADA 

Amendment Act provides nearly universal protection197 against simple 

discrimination.198 In protecting almost everyone from discrimination on the basis of 

their impairments, the “regarded as” prong relieves individuals from proving that they 

are different because of the way in which their impairment limits them, and only 

requires them to prove that “others” limited them because of their impairments.199  

The negative treatment itself brings the individuals within the ambit of the ADA’s 

protection, in the same way that negative treatment based on other characteristics 

such as race or gender brings plaintiffs within the ambit of other civil rights laws.200 

Consequently, this prong of the disability definition protects against impairment-based 

discrimination, regardless of the real or perceived severity of the individual’s 

condition.201 Under the ADA Amendment Act, it need only be proved that an individual 

was discriminated against “because of” impairment, irrespective of how significant an 

impact the discriminator perceived the impairment to have on the individual’s life.202 
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Thus, an individual need not demonstrate any actual or perceived limitation on bodily 

functions.203 

Importantly, “impairments which are transitory or minor” are excluded from the ambit 

of the “regarded as” prong of the definition.204 Therefore, impairments with an 

expected or actual duration of six months or less fall outside the scope of consideration 

where the “regarded as” prong is concerned.205 The reinvigorated “regarded as” prong 

highlights that social attitudes have a disabling effect.206 This expansion in coverage 

for disability stereotyping has taken a bold step towards universal non-discrimination 

protection.207 

The ADA Amendment Act promotes the notion that non-discrimination based on 

disability should be universal, while entitlements to reasonable accommodation should 

require an individual to demonstrate some limitation of bodily functions.208 Therefore, 

the “regarded as” prong of the disability definition does not provide for reasonable 

accommodation. The EEOC regulations also indicate that individuals who are 

regarded as having a disability are not entitled to reasonable accommodation.209 

The social barriers faced by the members of the ADA protected class vary 

considerably. In this regard, Cox suggests that while a missing limb may appear to be 

a more biologically severe disability than depression, an individual with depression 

may experience more significant social and vocational obstacles in the modern 

workplace.210 One such example may be found in the matter of Davidson v United 

Technologies Carrier,211 where an employee’s co-workers referred to him as “crazy 

Willy” and “Prozac Willy” after he returned to work following hospitalisation and 

treatment for depression.212 Similarly, as discussed earlier, the employee in Krocka v 
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Riegler was treated as a “personnel concern” for taking depression medication and 

was also made the butt of Prozac jokes and writings on the bathroom wall. Because a 

personnel concern draws scrutiny from supervisors, other employees did not want to 

work with him for fear of intense observation. Co-workers also referred to the 

employee as “a nut case”.213 The employee requested a transfer to another different 

department, but this was refused.214  

In Kinney v Century Services Corp. II,215 an employee with depression and suicidal 

ideation requested leave of absence from her employment to receive treatment. 

Although the employer granted the request, the employee’s supervisor “thought it was 

ridiculous” and believed the employee was “overreacting”, as “people get sad all the 

time”, not understanding why the employee “need[ed] to go somewhere for it”.216 A 

while after she returned to work, the employee again requested medical leave because 

of her depression, after which the employer raised serious concerns about the 

employee’s job performance, and the employee was informed that her disrespectful 

behaviour would not be tolerated.217 The employee’s employment was subsequently 

terminated.218 

The employee instituted a claim against the employer for having 

discriminated against her based on her disability in violation of the ADA.219 The 

employee argued that her depression constituted a disability under the ADA, but the 

employer contended that “isolated bouts” of depression did not satisfy the disability 

definition.220 The court in this case held that an employee’s depression, when active, 

substantially limited major life activities, including the right to work. It ruled as follows: 

In this case, although there is no dispute that Ms. Kinney’s depression did not impact her work 
performance following her return to work, there is also no dispute that, before she was 
hospitalized, Ms. Kinney advised Ms. Ruckman that Ms. Kinney’s doctor recommended 
hospitalization because the depression was severe enough that Ms. Kinney was suicidal. 
Regardless whether her depression impacted her work when inactive, there is no 
question that, by its very nature, inpatient treatment substantially impacts (in fact, 

                                                           
record of depression and hospitalisation constituted insufficient evidence to establish a legal disability. 
See Davidson v United Technologies Carrier: 2, 6, 7. 

213  Krocka v Riegler: 1337. 
214  Krocka v Riegler: 1339. 
215  No. 1:10-cv-00787-JMS-DML, 2011, WL 3476567 S.D. Ind. 2011. 
216  Kinney v Century Services Corp. II: III(A). 
217  Kinney v Century Services Corp. II: III(C). 
218  Kinney v Century Services Corp. II: III(C). 
219  Kinney v Century Services Corp. II: IV(B). 
220  Kinney v Century Services Corp. II: IV(B)(1). 
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precludes) work performance and limits major life activities. Given 
Ms. Kinney’s debilitating symptoms when her depression was active, the Court finds that 
Ms. Kinney’s depression at least raises a genuine issue of fact as to whether she is a qualified 
individual under the ADA.221 

In assuming that the employee’s depression amounted to a disability under the ADA, 

the court held that the supervisor’s comments about the depression as well as other 

incidents of adverse employment action, along with the termination of the employee’s 

contract, constituted sufficient grounds of disability discrimination under the ADA to 

deny the employer’s motion for summary judgment.222 

6.3.3.6 Barriers faced by persons with mental disabilities under the Americans 

with Disabilities Act 

In the final instance, it is important also to note the obstacles faced by persons with 

mental health conditions under the USA legal framework. Concannon identifies the 

following five primary barriers encountered by people with mental disabilities in 

alleging that they formed part of the protected class under the original ADA:223 

 The first barrier was the fact that the courts were split on whether conditions of 

an episodic nature or in remission constituted disabilities under the ADA. This 

was of particular concern for individuals with mental disabilities, since 

psychiatric impairments tend to be episodic, with recurring symptoms. In Brown 

v Northern Trust Bank,224 a case that relied on a diagnosis in terms of the DSM, 

an employee was diagnosed as suffering from major depression.225 Her 

employment was terminated due to her frequent absence from work. The court 

held that the employee was not disabled in terms of the ADA, because 

depression was not of a requisite duration or impact to substantially limit the 

employee in any of her major life activities.226 

 The second barrier stemmed from the restrictive approach taken by the 

Supreme Court in Toyota as to which activities constituted major life activities. 

This approach tended to obstruct the claims of mentally disabled individuals 

                                                           
221  Kinney v Century Services Corp. II: IV(B)(1). 
222  Kinney v Century Services Corp. II: IV(C), V. 
223  Concannon 2012:107-110. 
224  7 A.D. Cases BNA 548 N.D. Ill. 1997. 
225  Brown v Northern Trust Bank: 552. 
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who alleged that “interacting with others”, “sleep” and “concentration” amounted 

to major life activities under the act. 

 The third barrier related to the fact that employees with mental impairments 

often experienced problems in securing reasonable accommodation for their 

impairment. Persons with psychiatric impairments most frequently request a 

transfer, reduced working hours and additional leave. The American judiciary 

has shown a tendency to reject these accommodation measures as 

unreasonable. 

 In the fourth instance, persons with mental impairments have often not been 

found to be suitably qualified for an employment position, as getting along and 

interacting with others is not regarded as an essential job function. 

 The fifth barrier related to the “regarded as” prong of the disability definition. 

This came about because the courts insulated employers from discrimination 

claims in circumstances where they were uncomfortable with or simply hostile 

towards employees with mental health conditions, as long as they did not 

believe that the employee was limited in one or more major life activities. 

6.3.4 Concluding remarks 

The USA has made significant strides, especially under the ADA Amendment Act, to 

extend protection to people with mental disabilities. Although controversial under the 

original ADA, depression appears to be gaining favour with the USA judiciary as both 

a recognised impairment and a legal disability, provided that the requirements are met 

in each specific case. In addition, the fact that the EEOC tracks disability discrimination 

lawsuits based on mental health conditions, as well as lists depression as a recognised 

impairment and disability, indicates a significant move towards the protection of this 

socially vulnerable group. 

The ADA’s move towards a social model of disability, and its protection against simple 

discrimination on the basis of the “regarded as” prong, afford people with mental health 

conditions, particularly depression, significant protection, especially given the 

stigmatised nature of these impairments.  
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6.4 Discrimination based on mental health 

6.4.1 Introductory remarks 

This section will explore discrimination based on mental health under the US legal 

framework. It starts off by analysing the discrimination concept and providing a 

detailed exposition of the various legislative instruments governing discrimination on 

the basis of mental health conditions such as depression in this jurisdiction.  

This is followed by a detailed evaluation of the various forms of discrimination in 

relation to mental health conditions, with specific reference to depression. The analysis 

in this section is aimed at drawing possible lessons with a view to improving the South 

African legal framework in relation to mental disabilities in the employment realm. 

6.4.2 The concept of equality and discrimination 

Discrimination and equality are interlinked and are both embedded in the foundation 

of the law.227  

Employment discrimination, segregation and harassment are regarded as significant 

risk factors in America.228 Discriminatory conduct against people with mental health 

conditions takes the form of bias, mistrust, stereotyping, fear, embarrassment, anger 

and avoidance.229 This impairs dignity and interferes with full participation in society 

and the workplace.230 Thus, the law of employment discrimination is regarded as a 

very vibrant area of American labour law.231 While Title VII of the Civil Rights Act 

extends primary protection to employees in this regard, certain specific bodies of 

legislation, including the ADA, protects specific groups from discrimination in 

employment.  

As is the case in jurisdictions across the world, however, the American society’s 

attitudes towards disability lag behind the law.232 Significant stigma has been attached 

                                                           
227  Rutherglen 2001:14. This may be attributed to the fact that discrimination (which satisfies the legal  
 criteria) infringes the right to equality. The right to equality in turn serves to deter and combat unfair  
 discrimination. 
228  Center 2011, in Schultz and Rogers (eds) 2011:5. 
229  Center 2011, in Schultz and Rogers (eds) 2011:5. 
230  Center 2011, in Schultz and Rogers (eds) 2011:5. 
231  Bonfield 2006:220. 
232  Emens 2012b:1385. 
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to persons with disabilities, and these conditions are viewed as negative, undesirable 

characteristics that often lead to prejudice and discrimination against individuals 

displaying them.233 Social discrimination against people with mental health conditions 

is particularly widespread in American society, and treating these individuals differently 

does not provoke the same moral outrage as, for example, discrimination based on 

race, sex or even physical disability.234 Even the judiciary appears to share some of 

the stereotypes in relation to mental health conditions: For example, one judge 

dismissed several cases brought by persons with PTSD under the pre-amended ADA, 

calling this mental health condition “so-called PTSD” and denying that PTSD 

amounted to a legal disability, without having regard for the individual’s specific 

circumstances.235 

Turning to the concept of equality in the USA, this has come to mean equal outcomes 

and equal opportunity in the sense of equal starting positions for all persons.236 

American equality jurisprudence is historically anchored in a formalistic approach to 

equality.237 Equality is conceived as liberty and a duty of restraint on the part of the 

state, which has led to the exclusion of a substantive approach to equality in the 

USA.238 Despite the formal conception of equality taken in this jurisdiction as opposed 

to South Africa’s substantive equality approach, the protections offered in relation to 

employment discrimination (including workplace harassment) and the social-model 

style adopted in the ADA still render the USA worthy of consideration. 

                                                           
233  Tucker and Milani 2004:3. The USA Supreme Court has also noted that discrimination against people  

 with disabilities is often the result of apathetic attitudes instead of affirmative prejudice. See  
 Alexander v Choate 469 U.S. 287 S.Ct. 1985: 308. In one case, an employee returned to work after  
 having been hospitalised for bipolar disorder and was taunted by his co-workers, who referred to him 
as “psycho”, “schitzo”, “wild man” and “freak”. See Stewart v Bally Total Fitness, No. 99-3555, 2000 U.S. 
Dist. LEXIS 10047E.D. Pa. 2000: 2. Also see Stefan 2000:303. 

234  In addition, while overt discrimination based on race, sex and physical disability has arguably  
 diminished in recent years, or at least become less obvious by morphing into less conscious forms of  
 discriminatory animus, overt discrimination based on mental health is still widespread. See  
 Emens 2006:401, 410. 
235  See for example Freeman v City of Inglewood No. 96-55270 1997 U.S App. LEXIS 11789 9th Cir. 1997: 1; 

Hoffman v City of Inglewood No. 95-55508, 1997 U.S. App. LEXIS 11790 9th Cir. 1997: 1. Also see Stefan 
2000:273. 

236  Dorn 2014:492. 
237  Ngwena 2010:402. 
238  However, it has been said that American equality jurisprudence is a useful comparator, not  
 because it yields analogous lessons, but precisely because it is different. It highlights equality  
 paradigms that South Africa should avoid and embrace. See Ngwena 2010:399, referring to Fredman  
 2008:176. 
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In terms of the traditional legal anti-discrimination paradigm, inequality is classified as 

a formal problem of distinguishing sameness from difference.239 The classic equality 

doctrine emphasises the eradication of arbitrary or irrational correlations between 

formal biological difference and functional sameness.240 The concept of substantive 

equality has gained support as an independent approach highlighting the alleviation 

of the harmful disadvantages of real difference.241 In terms of the conventional 

substantive equality model, legal protection increases with increased biological 

difference, including varying biological characteristics such as physical and mental 

impairments, which reverses the formal equality hierarchy. This results in disability 

being ranked as the most deserving of substantive protection in relation to other 

protected classes, such as race or gender.242 

6.4.2.1 The challenges in relation to mental health conditions and employment 

discrimination 

It has been said that one of the primary difficulties in eradicating employment 

discrimination against people with mental health conditions, as opposed to 

discrimination based on other grounds, is recognising what exactly constitutes a 

mental disability and requires appropriate reasonable accommodation.243 The 

following have been identified as further reasons for differentiating between 

employment discrimination claims against people with mental health conditions and 

other discrimination cases, making those with mental health problems more 

vulnerable:244 

 Psychiatric impairments primarily present in behaviour, which makes them 

susceptible to facially neutral workplace rules or policies that have a 

disproportionate impact on people with mental disabilities.  

 Some individuals have disclosed their condition to their employer, only to be 

held to higher behavioural standards than their fellow workers. Emotional 

                                                           
239  See City of Cleburne v Cleburne Living Center Inc. 473 U.S. 432 1985: 439; McCluskey 2010:113. 
240  McCluskey 2010:113. 
241  The ADA’s reasonable accommodation requirement (discussed under 6.5) is a paradigmatic example of 

the substantive equality approach. See McCluskey 2010:117. 
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outbursts and reactions that would otherwise have been overlooked are 

regarded as signs of the individual “losing control”. 

 Employers typically view the symptoms of mental health conditions as common 

personality traits, such as the inability to tolerate stress, difficulties in 

communicating and interacting with others, as well as periodic difficulties in 

focusing and concentration. 

 As mental health conditions tend to be invisible, the stigma attaching to them 

has been difficult to dispel. 

 Although advocacy groups have made significant strides with improving 

society’s understanding of mental health conditions, these efforts tend to 

operate at a conscious level and have not necessarily altered unconscious 

stereotypes. 

In addition, discrimination based on mental health often operates via unsubstantiated 

assumptions, such as that an employee with depression or some other mental health 

condition cannot be relied on to perform certain employment duties.245 The majority of 

employees feel that disclosing their mental health condition at work would have 

detrimental consequences.246 Moreover, these employees feel that support at work is 

lacking or unavailable.247 Discrimination against individuals with mental health 

conditions in the USA is said to be so severe that even a “solid work history and 

impressive credentials” will not prevent discrimination, stigmatisation and employment 

detriment.248 

6.4.2.2 The forms of discrimination 

When considering the various forms of discrimination, it is important to distinguish 

between discrimination based on disability and discrimination on other grounds, such 

as race or gender. This is significant, as there rarely is a situation in which it may be 

warranted to treat persons differently on the latter grounds, while in circumstances 

where a disabled individual is unable to discharge the inherent requirements of a job, 

it may be permissible to treat such a person differently.249 
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Both Title VII and the American Constitution prohibit discrimination based on grounds 

such as race, colour, religion, national origin and sex. These grounds strongly overlap 

with the listed grounds of unfair discrimination contained in section 6(1) of the South 

African EEA (as amended). Discrimination in the USA may take place directly or 

indirectly based on a prohibited ground,250 which is similar to the South African legal 

position.  

The ADA goes further than other civil rights statutes by imposing on employers the 

affirmative duty to provide reasonable accommodation. Therefore, there are three 

possible causes of action in relation to a discrimination claim under the ADA, namely 

disparate treatment, disparate impact and the failure to reasonably accommodate a 

disability.251 

6.4.2.3 Specific forms of discrimination: Disparate treatment and disparate 

impact 

Disparate treatment involves becoming aware of, and acting in accordance with, some 

differentiation.252 The wording “because of such individual’s race, colour, religion, sex 

or national origin” used in Title VII is relevant to an employer’s decision-making 

process, implying that the reason for the employer’s decision is more significant than 

the outcome of the decision.253 This differs from the South African position, where the 

discriminatory impact is the most relevant, and not the employer’s intention to 

discriminate. In either circumstance, the unfair discrimination (for whatever reason) 

will have an adverse impact on the individual/group concerned. The intention element 

of discrimination, the so-called motive, is what separates intentional discrimination 

from disparate impact, creating two forms of employment discrimination under Title 

VII.254 

Disparate impact occurs when an employer’s seemingly neutral employment policies 

or practices, although neutrally applied, have an adverse impact on the members of a 

protected group, and the policy or practice cannot be linked to job performance or 

                                                           
250  Haggard 2001:63, 67-71; Bonfield 2006:221. 
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business necessity.255 In this instance, the relevant consideration is the impact of the 

discriminatory conduct, and not the intention to discriminate. A complainant alleging 

disparate impact need only prove that the employment policy or practice caused the 

impermissible effect, namely discrimination based on one of the listed grounds.256 

6.4.2.4 Employer defences against an employment discrimination claim 

The Civil Rights Act lists employers, labour organisations and employment agencies 

as being subject to its provisions, including the prohibition on discrimination. Should 

these categories of persons engage in discriminatory practices, they will therefore 

leave themselves open to a discrimination lawsuit and related adverse 

consequences.257 

In the first instance, however, discriminatory conduct by an employer based on one of 

the prohibited grounds under Title VII will not be considered illegal if it is a so-called 

BFOQ defence, i.e. “a bona fide occupational qualification reasonably necessary to 

the normal operation of that particular business or enterprise”.258 The Supreme Court 

has recognised that this defence was meant to be narrowly interpreted, but has given 

way to a wider interpretation in certain instances.259 The business necessity defence 

allows an employer to escape liability if the discriminatory practice that serves to 

exclude certain groups can be shown to relate to job performance.260 These defences 

are similar to South African employer defences against an allegation of unfair 

discrimination, namely the defence of inherent requirements of the job as well as the 

defence of operational requirements. As a result, an employer will be entitled to justify 

discrimination against an employee because of the employee’s mental disability such 

as depression if it can be shown that it was related to job performance, or that it was 

necessary for the normal operation of the employer’s business or enterprise. 

Secondly, an employer in the United States may use an affirmative action policy as a 

defence for discriminating against or excluding certain groups in its employment 
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policies and practices.261 This mirrors the South African defence of affirmative action, 

with which employers are able to escape liability for employment discrimination. 

6.4.2.5 Procedures, remedies and the Equal Employment Opportunity 

Commission 

The EEOC, which has been established under the USA legal framework, warrants 

special consideration, as this agency is charged with enforcing the ADA as well as 

publishing guidelines and tracking mental disability claims in the employment realm.262  

The EEOC was born from Title VII of the Civil Rights Act.263 It consists of a five-

member commission responsible for making equal employment opportunity policy and 

approving all litigation in this regard.264 The general counsel of the EEOC bears the 

duty of organising and carrying out all EEOC enforcement litigation in court.265  

Employees who wish to institute a claim under Title VII will first have to lodge their 

grievance with the EEOC (or the relevant state agency if the jurisdiction so demands), 

and only once this mandatory process is exhausted, the employee may proceed to 

court.266  

Certain amendments made to the Civil Rights Act in 1991 now provide employees with 

a wide range of remedies for illegal employment discrimination, including 

compensatory damages, possible punitive damages, attorney’s fees, back pay, and 

injunctive relief demanding that the employee be hired, reinstated, promoted or 

transferred (with an award of retrospective seniority).267 
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6.4.3 Harassment and workplace bullying 

6.4.3.1 Workplace harassment 

Recent studies report that up to four million employees in the USA are likely to 

encounter some form of harassment in employment each year,268 with workplace 

bullying, discrimination, harassment and abuse of employees constituting extreme 

examples of poor workplace culture in that jurisdiction. 

The harassment principles of anti-discrimination law in the USA apply to all protected 

classes, including people with disabilities.269 Two distinct forms of discriminatory 

harassment may be distinguished, namely actions denying tangible job benefits, and 

the creation or toleration of a hostile or abusive work environment because of the 

victim’s protected status.270 The first instance, namely tangible employment action or 

the so-called “quid pro quo”, constitutes any significant change to the employee’s 

employment conditions and circumstances.271 The second instance, namely a hostile 

work environment, requires the discrimination to create a work environment that is 

both subjectively and objectively offensive; one that the reasonable person would find 

abusive and offensive.272 In a case of hostile work environment harassment, a 

claimant will have to prove that (s)he found the conduct offensive or unwelcome, as 

well as that (s)he was discriminated against because of his or her vulnerable status as 

a member of a protected group.273  

Sexual harassment is regarded as the most pervasive and complex form of 

discriminatory harassment in the USA.274 Generally with sexual harassment, it takes 

the form of quid pro quo harassment or the creation of a hostile work environment.275 

It is significant to note that an employee need not prove that (s)he suffered any 

economic or psychological harm in these cases.276 
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The ADA places an obligation on employers to provide a harassment-free work 

environment for people with disabilities, including mental disabilities such as 

depression.277 In these cases, employees will not have to prove that they are disabled 

in terms of the ADA, as would be the case if it were a disability discrimination claim. A 

reasonable, bona fide belief that the ADA has been violated and that an employee has 

been harassed because of their mental disability will suffice.278 

Persons with mental health conditions are particularly likely to experience hostile work 

environments, often because co-workers and superiors do not believe that such 

persons are really disabled and resent any accommodation provided to them.279 In 

circumstances where an employee’s diagnosis becomes known at work, (s)he may be 

subjected to forms of overt harassment, subtle harassment or belittling.280 In Ralph v 

Lucent Technologies,281 for example, an employee had a mental breakdown 

subsequent to suffering workplace harassment by his superiors and co-workers.282 He 

was diagnosed with major depression and PTSD.283 Upon the employee’s return to 

work, the harassment continued, which caused his condition to worsen. Psychiatrists 

and medical practitioners recommended that the employee only work on a part-time 

basis.284 This was however not granted, which prompted the employee to institute an 

injunction, permitting him to return to work with “reasonable accommodation” for his 

disability.285 The employer argued that it had made attempts to accommodate the 

employee by providing him with leave, but the court held that the duty to provide 

reasonable accommodation was a continuing one, not exhausted by one effort.286 The 

court consequently upheld the employee’s request for an injunction to provide him with 

reasonable accommodation, which was held to have been a reasonable request.287 
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281  135 F.3d 166 1st Cir. 1998. 
282  The employee suffered sexual harassment by his male co-workers and superiors, who regarded him  
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6.4.3.2 Workplace bullying 

Stressful work environments are a significant source of mental illness.288 One such 

source of stress is the phenomenon of workplace bullying.289 As in other jurisdictions, 

workplace bullying in the USA has been identified as a significant concern.290 A 2014 

study by the Workplace Bullying Institute revealed that over a quarter of Americans 

(27%) had experienced some form of abusive conduct at work.291 This translates into 

37 million workers being subjected to this conduct and 65 million employees affected 

in total.292 

In any of its numerous forms, workplace bullying inflicts damage upon employees and 

employers alike, resulting in depression and other mental health conditions, such as 

PTSD.293 According to Yamada, there is also ample evidence of the dignitary harm 

caused by workplace bullying.294 

Although the phenomenon of workplace bullying and its harmful effects have been 

present in American workplaces for a long time, this concept entered the American 

vocabulary in the late 1990s only.295 Namie and Namie coined the term “workplace 

bullying” in the USA and established the foundation of the Workplace Bullying 

Institute.296 Bullying in the USA is considered to be “a form of interpersonal aggression 

or hostile, anti-social behaviour in the workplace”.297 

A 2012 survey by the Workplace Bullying Institute revealed the following in relation to 

workplace bullying and mental health in the USA:298 

 Anxiety is the most common psychological symptom of workplace bullying reported by 80% of 
bullied victims. Panic attacks afflict 52%.  

 Half (49%) of targets reported being diagnosed with clinical depression.  
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 With respect to PTSD, 30% of respondents reported being diagnosed with it; 19% diagnosed 
with Acute Stress Disorder. Targets reported much higher rates of PTSD symptoms: forms of 
Hypervigilance (ranged from 83% to 59%), Intrusive thoughts (50%), but dissociation was only 
14%. 

These results indicate a significant correlation between workplace bullying and mental 

health problems in employment.  

The USA legal framework does not provide any express legal protection from 

workplace bullying.299 A victim of workplace bullying who has suffered psychological 

harm may have a viable claim if the bullying amounts to cognisable harassment based 

on one of the protected characteristics listed in Title VII, or if the bullied employee can 

establish a common law tort claim for intentional infliction of emotional distress.300 

However, as it is a form of “status-blind harassment”, this will not always be possible. 

Due to this lack of a specific legal remedy for victims of workplace bullying, bullied 

employees have only been successful in 15% of cases brought before the judiciary on 

this ground.301 

Where workplace bullying creates or exacerbates a disability, victims may be 

protected by the ADA.302 Therefore, if an employee can establish that workplace 

bullying conduct caused him or her to develop a legally protected mental disability, or 

if the mental disability has been exacerbated by such conduct, the employee may 

claim protected status under the ADA. 

There has been significant progress in the USA to enact legislation to govern 

workplace bullying. In this regard, Yamada has proposed the Healthy Workplace Bill, 

which has been introduced in many states, but has not yet managed to become law.303 

The fact that the bill is still being considered in many states indicates how serious the 

phenomenon of workplace bullying really is.304 The enactment of the bill would have 

the effect of also extending protection to victims of workplace bullying who develop 

mental health conditions as a result. 
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6.4.4 Discrimination under the Americans with Disabilities Act 

A primary driving force behind the enactment of the ADA was the historical patterns of 

discrimination, exclusion and isolation suffered by persons with disabilities. At its core, 

Title I of the ADA is about protecting the disabled from discriminatory employment 

action based on stereotypes and fear.305 Discrimination against these individuals 

occurs in various forms, including outright intentional exclusion, the failure to make 

modifications to existing facilities and employment practices, exclusionary qualification 

criteria and standards, and relegation to lesser employment positions and benefits.306 

Although the EEOC originally coded all discrimination claims by people with mental 

disabilities under a single heading, it now differentiates between these claims based 

on diagnoses.307 The prevalence of claims alleging discrimination based on mental 

disability under the ADA has been significant. The percentage prevalence of these 

discrimination claims is reflected in the table below based on specific mental health 

conditions:308 

 

Impairment 

 

2005 

 

2006 

 

2007 

 

2008 

 

2009 

 

2010 

 

2011 

 

2012 

 

2013 

 

2014 

 

Anxiety 

disorders 

 

2,4 

 

2,0 

 

2,1 

 

3,2 

 

4,1 

 

4,4 

 

4,5 

 

5,1 

 

5,5 

 

5,8 

 

Depression 

 

5,4 

 

6,6 

 

5,5 

 

6,1 

 

6,5 

 

6,3 

 

6,6 

 

6,8 

 

6,3 

 

6,4 

Manic 

depressive 

disorder 

 

2,7 

 

2,8 

 

3,1 

 

3,4 

 

4,1 

 

3,9 

 

3,4 

 

3,3 

 

3,4 

 

2,7 

                                                           
305  EEOC v Amego Inc.: 142. 
306  Tucker and Milani 2004:1. 
307  Stefan 2000:277. 
308  ADA Charge Data Impairments/Bases – Merit Factor Resolutions FY 1997 - FY 2014. EEOC 2014.
 http://eeoc.gov/eeoc/statistics/enforcement/ada-merit.cfm. Accessed on 20/08/2015. 

http://eeoc.gov/eeoc/statistics/enforcement/ada-merit.cfm
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PTSD 

 

0,8 

 

1,1 

 

0,9 

 

1,4 

 

1,6 

 

1,5 

 

1,9 

 

2,4 

 

2,1 

 

2,2 

 

Schizophrenia 

 

0,6 

 

0,4 

 

0,4 

 

0,4 

 

0,4 

 

0,3 

 

0,3 

 

0,2 

 

0,5 

 

0,2 

 

Other 

 

1,0 

 

1,3 

 

1,1 

 

1,4 

 

1,6 

 

1,1 

 

1,4 

 

1,4 

 

1,3 

 

1,4 

 

These results indicate that the majority of claims based on mental health conditions 

brought under the ADA were on the basis of depression. The results also suggest that 

discrimination based on depression has consistently increased over the ten-year 

period indicated above. The statistics indicate that mental health conditions, especially 

depression, are a prevalent concern in employment, and the increasing trend of these 

claims points to a strong possibility of a continued intensification in these claims in 

future. This makes effective legal protection and legal certainty in respect of mental 

health conditions essential in the labour sphere. 

The following constitutes actionable discrimination in terms of the ADA (as 

amended):309 

(a) General rule: No covered entity shall discriminate against a qualified individual on the 
basis of disability in regard to job application procedures, the hiring, advancement, or 
discharge of employees, employee compensation, job training, and other terms, conditions, 
and privileges of employment. 

(b) Construction: As used in subsection (a) of this section, the term “discriminate against a 
qualified individual on the basis of disability” includes 

(1) limiting, segregating, or classifying a job applicant or employee in a way that 
adversely affects the opportunities or status of such applicant or employee 
because of the disability of such applicant or employee; 

(2) participating in a contractual or other arrangement or relationship that has 
the effect of subjecting a covered entity's qualified applicant or employee with a 
disability to the discrimination prohibited by this subchapter (such relationship 
includes a relationship with an employment or referral agency, labor union, an 
organization providing fringe benefits to an employee of the covered entity, or an 
organization providing training and apprenticeship programs); 

                                                           
309  ADA: sec 12112, own emphasis added. 
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(3) utilizing standards, criteria, or methods of administration 

(A) that have the effect of discrimination on the basis of disability; 

(B) that perpetuates the discrimination of others who are subject to 
common administrative control; 

(4) excluding or otherwise denying equal jobs or benefits to a qualified individual 
because of the known disability of an individual with whom the qualified 
individual is known to have a relationship or association; 

(5)(A) not making reasonable accommodations to the known physical or mental 
limitations of an otherwise qualified individual with a disability who is an applicant 
or employee, unless such covered entity can demonstrate that the 
accommodation would impose an undue hardship on the operation of the 
business of such covered entity; or 

(B) denying employment opportunities to a job applicant or employee who 
is an otherwise qualified individual with a disability, if such denial is based on 
the need of such covered entity to make reasonable accommodation to the 
physical or mental impairments of the employee or applicant; 

(6) using qualification standards, employment tests or other selection criteria 
that screen out or tend to screen out an individual with a disability or a class of 
individuals with disabilities unless the standard, test or other selection criteria, as used 
by the covered entity, is shown to be job-related for the position in question and is 
consistent with business necessity; and 

(7) failing to select and administer tests concerning employment in the most effective 
manner to ensure that, when such test is administered to a job applicant or employee 
who has a disability that impairs sensory, manual, or speaking skills, such test results 
accurately reflect the skills, aptitude, or whatever other factor of such applicant or 
employee that such test purports to measure, rather than reflecting the impaired 
sensory, manual, or speaking skills of such employee or applicant (except where such 
skills are the factors that the test purports to measure). 

In terms of subsection (a) above, only discrimination against qualified individuals with 

mental disabilities will satisfy the legal requirement. Consequently, employees with 

mental health conditions must be able to perform the essential functions of the 

particular employment position in order to seek legal protection against disability 

discrimination based on their mental disability. Discrimination based on an individual’s 

mental disability is prohibited at various stages of the employment process, including 

during application, appointment, promotion and dismissal.  

In subsection (b), the ADA broadly lists various actions that may constitute disability 

discrimination. These actions appear to cover all employment policies and practices 

as well as the denial of equal employment opportunities. The denial of reasonable 
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accommodation for an employee’s mental disability is also explicitly listed as a form of 

prohibited discrimination.310 

These protections against discrimination are phrased so as to prohibit irrational 

discrimination, and are relatively deferential to an employer’s business needs.311 In 

essence, employers are prohibited from making selections that are not job-related and 

bear no relationship to business necessity.312 

6.4.5 Concluding remarks 

It has been acknowledged that USA anti-discrimination law will not be effectively 

interpreted or implemented until attitudes towards disability and mental health 

conditions change.313 Discrimination, stigmatisation and prejudice on the basis of 

mental health conditions, especially depression, are prevalent in the USA. The 

amendment of the ADA, however, has opened the door for victims of employment 

discrimination on the basis of their mental health conditions to seek protection and 

enforce their rights to equality and non-discrimination, subject to the caveat that they 

are able to satisfy the legal requirements discussed above. 

6.5 Mental health and reasonable accommodation 

6.5.1 Introductory remarks 

In analysing reasonable accommodation relating to mental health under the US legal 

framework, this section will first investigate the concept of reasonable accommodation 

as well as the various legislative instruments governing such accommodation in 

relation to mental health in the USA, with specific reference to depression. In an 

attempt to identify lessons for the South African position in this regard, the 

accommodation principle in relation to depression in the United States, as well as the 

limitations on this duty, will then be studied. 

 

                                                           
310  Reasonable accommodation on the basis of mental health under the USA legal framework is evaluated 

extensively in 6.5 below. 
311  Stefan 2000:286. 
312  Stefan 2000:286. 
313  Emens 2012b:1387. 
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6.5.2 The concept of reasonable accommodation in the United States of America 

Although the consideration and trajectory of reasonable accommodation today spans 

the international stage, the United States is considered the birthplace of reasonable 

accommodation.314 After it originated in the USA, it was gradually internationalised 

until its entrenchment in the UN Disability Convention, from where it has spread to 

many foreign jurisdictions by means of international diffusion.315 

The concept of reasonable accommodation was first developed in equality 

jurisprudence by the American and Canadian judiciaries.316 The foundation of this 

concept in the USA emanates from judicial precedent interpreting Title VII.317 Early 

American jurisprudence on reasonable accommodation was construed rather narrowly 

by the Supreme Court, which limited it to circumstances where the employer would 

not incur more than a “de minimus” cost in accommodating the employee.318 However, 

today, in terms of American disability legislation, the failure to provide a suitably 

qualified and legally disabled individual with reasonable accommodation amounts to 

discrimination.319 It constitutes an “active” rather than a “passive” form of non-

discrimination that aims to ensure equal opportunity instead of creating a system of 

preference.320  

Reasonable accommodation measures are workplace or job modifications that enable 

an employee with a mental disability to successfully perform the job in question, or to 

achieve equal employment opportunity.321 In essence, the American interpretation of 

reasonable accommodation allows an employee with a mental disability to – either 

                                                           
314  Mégret and Msipa 2014:254, 255. 
315  Mégret and Msipa 2014:254. 
316  Pretorius et al. 2014:7-9. 
317  Reasonable accommodation was originally developed to recognise religious diversity in the  
 employment domain. It aimed to allow employees who could not work on normal working days  
 because of religiously significant events to work on alternative days without facing dismissal. See  
 Pretorius et al. 2014:7-9. 
318  Ngwena 2004:179-180. 
319  This position will be elaborated on below. 
320  Accommodating individuals with disabilities provides them with the means to participate in society  

 and the workplace. See Weisman 1996:1235, 1236. Also see Pegues v Emerson Electronics 913 F.Supp. 
976 1996. 

321  Center 2011, in Schultz and Rogers (eds) 2011:6. 
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presently or in the immediate future – perform the essential functions of his or her 

employment position.322 

Reasonable accommodation transcends a formal approach to equality, in terms of 

which all employees and job applicants would have been treated in the same manner, 

irrespective of their individual medical limitations.323 Instead, it points to a substantive 

approach to equality in American disability jurisprudence. In accordance with the 

substantive equality hierarchy, the ADA focuses primarily on reasonable 

accommodation as the foremost legal strategy for promoting equality in the disability 

context.324 However, the USA legal framework requires accommodation, as a form of 

substantive equality, not to be unlimited so as to advance equality for all as well as 

serve other public interests such as economic productivity. The rationale is that if 

accommodation is too costly to overall social well-being, these measures run the risk 

of exacerbating rather than redressing inequality.325 

6.5.3 Reasonable accommodation under the Americans with Disabilities Act 

The ADA goes further than most anti-discrimination employment statutes, since it 

requires the implementation of affirmative action measures in the form of reasonable 

accommodation for people with physical and mental disabilities.326 The duty to provide 

reasonable accommodation has become the defining characteristic of modern 

disability discrimination statutes such as the ADA and distinguishes these from other 

statutes dealing with discrimination based on, for example, sex and race.327 

Employers in the USA have faced some difficulty in accommodating mental 

disabilities, primarily because mental health conditions may present as behaviours that 

are inappropriate for the workplace or violate workplace conduct rules.328 Significantly, 

however, the ADA does not require an employer to accommodate an employee with 

                                                           
322  Befort 2002:459. 
323  Ngwena 2007:128. 
324  McCluskey 2010:118. 
325  McCluskey 2010:121. 
326  Bonfield 2006:222. 
327  Weber 2010:1121-1122. 
328  These behaviours may include yelling, cursing and hitting. See Vroman 2013:165. 
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a mental disability by accepting behaviour that would normally be punished if it were 

committed by a non-disabled employee.329  

Employees with mental health conditions are said to face the following three primary 

hurdles in requesting reasonable accommodation:330 

 In the first place, there may be no visible signs of illness. An employee with a 

mental health condition may be able to control his or her behaviour, especially 

during periods of remission. Ongoing treatment may also mask the symptoms 

of the condition. 

 Secondly, it may be more difficult for employees with a mental health condition 

to approach their employer and disclose the condition. This may be because 

several psychiatric impairments limit a person’s ability to interact with others. It 

may also be due to the stigma and stereotypes attached to mental illness.331 

 Thirdly, employees may not want to acknowledge to themselves that they are 

disabled and suffer from a mental health condition. Denial is a common feature 

of many mental health conditions. 

The term “reasonable” suggests that the obligation to provide reasonable 

accommodation is not unlimited.332 An accommodation is not regarded as reasonable 

if it imposes undue hardship on the employer. Employers have however been placed 

under a duty to accommodate employees with disabilities, which can range from 

adapting existing facilities to restructuring jobs.333 In the case of U.S. Airways Inc. v 

Barnett,334 the Supreme Court held that a “reasonable” accommodation was one that 

“seems reasonable on its face, i.e. ordinarily and in the run of cases”.335 Subsequent 

to this judgment, the EEOC altered its position, stating that an accommodation must 

be both “reasonable and effective”.336 In Borkowski v Valley Cent School District,337 

                                                           
329  Breiland v Advance Circuits Inc. 976 F. Supp. 858 D. Minn. 1997: 863; Vroman 2013:166. 
330  Danforth 1999:678-679. 
331  Disclosure of a mental disability to an employer, which is required to invoke the protections of the  
 ADA, may in some cases provoke the very discrimination that the ADA aims to prevent. See  
 Mastroianni and Miaskoff 1997:723-724. 
332  Bonfield 2006:222. 
333  Bonfield 2006:222. 
334  535 U.S. 391 2002. 
335  U.S. Airways Inc. v Barnett: 401. Also see Collins and Phillips 2011:488. 
336  Collins and Phillips 2011:489, referring to EEOC Notice 915.002:10. 
337  63 F.3d 131 2nd Cir. 1995. 
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the court held that “reasonable” was a relative term, assessing the desirability of a 

particular accommodation according to the consequences that it would produce.338 

The employer may choose the accommodation to be provided, and may select the 

less expensive option or the option that is easier to provide, as long as it is effective.339 

A disabled individual may refuse to accept an accommodation measure offered by the 

employer, although this may render the applicant or employee not suitably qualified 

for the relevant position.340 Yet, it should be noted that accommodation is not limited 

to those measures that are required to enable an employee to perform the essential 

functions of a job, but extends to all functions that are “job-related”.341 

The ADA defines reasonable accommodation as follows: 

(A) [M]aking existing facilities used by employees readily accessible to and usable by 
individuals with disabilities; and (B) job restructuring, part-time or modified work 
schedules, reassignment to a vacant position, acquisition or modification of equipment or 
devices, appropriate adjustment or modifications of examinations, training materials or 
policies, the provision of qualified readers or interpreters, and other similar 
accommodations for individuals with disabilities.342 

The EEOC defines the term “accommodation” as “any change in the work environment 

or in the way things are customarily done that enables an individual with a disability to 

enjoy equal employment opportunities”.343 The concept of reasonable accommodation 

encompasses the following:344 

(1) The term reasonable accommodation means: 

(i) Modifications or adjustments to a job application process that enable a qualified 
applicant with a disability to be considered for the position such qualified applicant 
desires; or 

(ii) Modifications or adjustments to the work environment, or to the manner or 
circumstances under which the position held or desired is customarily performed, that 
enable an individual with a disability who is qualified to perform the essential functions 
of that position; or 

(iii) Modifications or adjustments that enable a covered entity's employee with a 
disability to enjoy equal benefits and privileges of employment as are enjoyed by its 
other similarly situated employees without disabilities. 

                                                           
338  Borkowski v Valley Cent School District: 138. 
339  Tucker and Milani 2004:98. 
340  Tucker and Milani 2004:98. 
341  Collins and Phillips 2011:490. 
342  ADA: sec 12111(9), own emphasis added. 
343  Danforth 1999:669. 
344  Regulations to Implement the Equal Employment Provisions of the ADA: sec 1630(2)(o). 
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 (3) To determine the appropriate reasonable accommodation it may be necessary for the 
covered entity to initiate an informal, interactive process with the individual with a disability in 
need of the accommodation. This process should identify the precise limitations resulting from 
the disability and potential reasonable accommodations that could overcome those limitations. 

(4) A covered entity is required, absent undue hardship, to provide a reasonable 
accommodation to an otherwise qualified individual who meets the definition of disability under 
the “actual disability” prong (paragraph (g)(1)(i) of this section), or “record of” prong (paragraph 
(g)(1)(ii) of this section), but is not required to provide a reasonable accommodation to an 
individual who meets the definition of disability solely under the “regarded as” prong (paragraph 
(g)(1)(iii) of this section). 

 

The list of possible reasonable accommodation measures is not exhaustive, and other 

adjustments and modifications may therefore be identified and implemented, given the 

specific circumstances. Importantly, also, the accommodation measures suggested in 

the list will not be reasonable in every single situation.345 What will constitute an 

appropriate accommodation measure in the given circumstances must be established 

by means of a factually based case-by-case approach, taking all the relevant 

considerations into account.346 

Generally, individuals with mental health conditions have been noted to request 

accommodation measures that fall into three categories, namely transfers to other 

employment positions, a change in work hours, or additional leave.347 The 

accommodation most requested in these cases is for a transfer. The ADA and the 

EEOC recognise this as a legitimate accommodation measure, provided that an 

alternative position is available or will become available soon.348 Stefan notes that a 

transfer generally does not require any additional expenditure or funds on the part of 

the employer; yet, in the past, the courts have shown a tendency to reject this as an 

accommodation measure for people with mental health conditions, viewing it as 

unreasonable.349 

Since many mental health conditions may be triggered or exacerbated by 

environmental stressors, it is important for employers to reduce stress in the 

workplace.350 Vroman indicates that the accommodation of an individual with a mental 

                                                           
345  Tucker and Milani 2004:94. 
346  Tucker and Milani 2004:94. 
347  Vroman 2013:166. The US judiciary has shown a tendency to reject these requests for reasonable 

accommodation, as they usually stem from difficulties in interacting with a superior in the business. See 
Stefan 2000:295. Also see Turner 2004:323. 

348  Regulations to Implement the Equal Employment Provisions of the ADA: sec 1630(2)(o)(2)(ii). 
349  Stefan 2000:295-296, referring to Pack v Kmart 166 F.3d 1300 10th Cir. 1999: 1304[4]. 
350  Vroman 2013:167. Also see Yamada 2009:550. 
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health condition does not have to be onerous and may be accomplished in many cases 

by simply eliminating the false perceptions and stereotypes about these conditions 

that employers, supervisors and co-employees may harbour.351 

6.5.3.1 The interactive process in selecting appropriate measures of reasonable 

accommodation 

The EEOC regulations envision that an employer should embark on an informal, 

interactive and flexible process with an employee to determine appropriate reasonable 

accommodation for the specific individual’s mental disability.352 During the interactive 

process, the employer should take a problem-solving approach to analyse the specific 

employment position, determine the essential functions, consult with the disabled 

individual regarding the limitations posed by his or her disability and possible 

accommodation that could overcome those limitations, and select the most 

appropriate accommodation measure.353 

The failure to make reasonable accommodation for the known mental impairments of 

a suitably qualified individual with a disability amounts to discrimination under the 

ADA.354 Consequently, an employer must be aware of the individual’s disability in 

order to provide the employee with reasonable accommodation.355 This, however, may 

be problematic for persons with mental health conditions, as disclosing356 their 

condition may in itself be traumatic, and they may fear discrimination once their 

                                                           
351  Vroman 2013:167. 
352  Befort 2002:445. 
353  Tucker and Milani 2004:97. 
354  ADA: sec 12111(b)(5); Mikulik 2007:8, own emphasis added. Also see Enica v Principi 544 F.3d 328  

 1st Cir. 2008: 340, where the court held that if an employee did not communicate his or her disability 
and its limitations to the employer, the employer could not be held liable for failing to accommodate 
the employee. 

355  See Beck v University of Wisconsin Board of Regents 75 F.3d 1130 7th Cir. 1996, where the court  
 confirmed that the employee had a duty to inform the employer that (s)he needed reasonable  
 accommodation, as well as the type of accommodation needed. Also see Loulseged v Akzo Nobel Inc.  
 178 F.3d 731 5th Cir. 1999: 736, which confirmed the responsibility to enter into an interactive, bilateral 
process, since each party has information that the other does not and cannot easily obtain. 

356  Disclosure refers to revealing information and details about a diagnostic label, mental health  
 condition or psychiatric disability to someone in the workplace. Disclosure of a mental health  
 condition may take many forms, namely full disclosure, selective disclosure, strategically timed  
 disclosure, targeted disclosure, non-disclosure, inadvertent disclosure and forced disclosure. See 
 MacDonald-Wilson et al. 2011, in Schultz and Rogers (eds) 2011:192-195. 
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condition is known.357 In Conneen v MBNA Bank, N.A.,358 an employee was diagnosed 

with depression and placed on antidepressants, which caused morning drowsiness.359 

In order to accommodate the employee, the employer temporarily adjusted the 

employee’s starting time for work, which was changed back after a few months with 

the employee’s agreement.360 Thereafter, the employee failed to report for duty on 

time on several occasions, which resulted in her dismissal.361 The court in this case 

held that the employee had a duty to inform the employer of the need for further 

accommodation (an adjusted starting time), which she had failed to do. Consequently, 

the dismissal was affirmed and the employer’s motion for summary judgment upheld.  

Although the employee in this particular case was unsuccessful, it illustrates the 

importance of disclosing the need for reasonable accommodation so as to obligate the 

employer to consider accommodation measures. The employee will have to provide 

information specific enough for the employer to understand that the employee has a 

mental disability, as well as the nature of the condition.362 Where an employee 

requests reasonable accommodation, the employer may request documented proof of 

an employee’s disability if the disability is not obvious.363 In most cases involving 

mental health conditions, the employee’s disability will not be obvious, and (s)he may 

thus be required to provide medical evidence of the diagnosis. 

Requests for reasonable accommodation need not be made before the employee 

assumes duty, but can be made at any time.364 However, it is in the employee’s best 

interest to make the request before performance of duties commences in order to 

avoid conduct and performance-related concerns.365 

                                                           
357  Hsieh 2014:1010. Empirical research revealed that up to 71% of employees avoided disclosing their  
 mental health conditions to their employers for fear of discrimination and adverse employment  
 action. See Center 2011, in Schultz and Rogers (eds) 2011:5; MacDonald-Wilson et al. 2011, in Schultz  
 and Rogers (eds) 2011:192. 
358  334 F.3d 318 3d Cir. 2003. 
359  Conneen v MBNA Bank, N.A.: 321. 
360  Conneen v MBNA Bank, N.A.: 322-324. 
361  Conneen v MBNA Bank, N.A.: 322-324. 
362  Center 2011, in Schultz and Rogers (eds) 2011:10. 
363  Tucker and Milani 2004:94. 
364  Center 2011, in Schultz and Rogers (eds) 2011:10. 
365  Center 2011, in Schultz and Rogers (eds) 2011:10. 
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The employer has an affirmative duty to make a “reasonable effort” to determine 

through an interactive process the accommodation required by a disabled 

individual.366 The USA judiciary has also confirmed the importance of the interactive 

process in determining appropriate reasonable accommodation: In Zivkovic v S. Cal. 

Edison Co.,367 the ninth-circuit court confirmed that the interactive process was 

mandatory, requiring direct communication between the employer and the employee 

to explore in good faith possible accommodation, consider the employee’s request, 

and offer accommodation that is reasonable and effective.368 

It needs to be highlighted that the ADA provides a right to reasonable accommodation, 

which may not necessarily be the employee’s preferred accommodation. Where a few 

potentially effective options exist, the employer should give primary consideration to 

the employee’s preferred accommodation measure.369 The employer, however, 

retains the discretion to choose between effective accommodation measures and may 

select the option that is less financially burdensome or inconvenient to provide.370 As 

discussed earlier, Holland v Shinseki involved an employee who alleged that the 

increased scrutiny she had received during her employment caused her to develop a 

number of medical ailments and disabilities, including anxiety, loss of concentration, 

weight loss, insomnia, depression and severe headaches.371 The employee submitted 

a formal request for reasonable accommodation in the form of one day off per week 

as sick leave or leave without pay in order to recover from the sleep deprivation she 

suffered due to insomnia, depression, panic disorder, anxiety, and acute stress 

disorder. The employer refused this request,372 and the employee instituted a claim 

against the employer, alleging discrimination on the basis of her disability and the 

failure to provide reasonable accommodation.373 It was held that genuine issues of 

material fact existed as to whether the employee’s depression, anxiety and acute 

stress substantially limited her in the major life activity of sleeping, as she was only 

                                                           
366  Regulations to Implement the Equal Employment Provisions of the ADA: sec 1630(2)(o)(3). 
367  302 F.3d 1080 9th Cir. 2002. 
368  Zivkovic v S. Cal. Edison Co.: 1089. Also see Center 2011, in Schultz and Rogers (eds) 2011:13; Barnett v 

U.S. Airways 228 F.3d 1105 9th Cir. 2000: 1114-1115; Bultemeyer v Fort Wayne Community School 100 
F.3d 1281 7th Cir. 1996: 1285. 

369  Collins and Phillips 2011:486; Center 2011, in Schultz and Rogers (eds) 2011:9. 
370  Collins and Phillips 2011:486. 
371  Holland v Shinseki: I(A). 
372  Holland v Shinseki: I(C). 
373  Holland v Shinseki: I. 
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able to sleep one hour per night on average.374 However, it was also stated that the 

employer had indeed made certain attempts to accommodate the employee and was 

not obligated to grant her her preferred accommodation measure.375 The employee’s 

claim was consequently dismissed.376  

This case highlights that an employer is obligated to provide an accommodation 

measure that is reasonable, but is under no duty to provide the employee with his or 

her preferred accommodation. The employer retains the discretion to elect the most 

effective accommodation, as long as it is reasonable. However, granting the 

employee’s preferred accommodation does not necessarily meant that the employer 

has discharged its burden to provide reasonable accommodation. This was confirmed 

in Feliberty v Kemper Corp.,377 where it was found that the fact that the employer’s 

proposed accommodation adhered to the employee’s request did not make it 

reasonable, and that the employer had some responsibility to identify an appropriate 

and effective accommodation measure.378 

The employer should essentially consider the following four informal steps in the 

interactive process to identify and provide reasonable accommodation:379 

 Identify barriers to equal opportunity. This step includes identifying and 

distinguishing between essential and non-essential job functions and aspects 

of the work environment of the relevant position. Cooperating with the disabled 

employee, the employer must identify the abilities and limitations of the 

individual as well as the tasks or aspects of the work environment that limit the 

employee’s ability to function effectively. 

 Identify possible accommodation. The search for possible accommodation 

measures must begin with consulting the disabled individual. 

 Assess the reasonableness of each accommodation in terms of effectiveness 

and equal opportunity. The possible accommodation should be “reasonable” in 

                                                           
374  Holland v Shinseki: III(A)(1). 
375  Holland v Shinseki: III(A)(4). 
376  Holland v Shinseki: III(A)(4). 
377  98 F.3d 274 7th Cir. 1996.  
378  Feliberty v Kemper Corp.: 280. 
379  Collins and Phillips 2011:482-483. 
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the sense that it does not impose undue hardship on the operation of the 

employer’s business. 

 Implement the accommodation measure(s). The most appropriate 

accommodation, which does not impose undue hardship on the employer, 

should be implemented to accommodate the disabled individual. 

If the consultation process with the disabled individual does not reveal possible 

appropriate accommodation measures, the employer should seek guidance from the 

EEOC or other appropriate institutions.380 Medical evidence and the recommendations 

of mental health-care professionals concerning suggested accommodation measures 

for mental health conditions will be particularly helpful in evaluating an employee’s 

request for reasonable accommodation.381 

A final important observation is that while employers carry the burden of having to 

accommodate an employee with a mental disability, an employee who fails to 

participate in the interactive process, or who unreasonably rejects reasonable 

accommodation by the employer, may lose his or her rights under the ADA.382 

6.5.3.2 Employer defences to avoid the duty of reasonable accommodation 

The undue hardship defence 

While employers are obligated to make reasonable accommodation for people with 

disabilities, they are exempted from doing so where the accommodation would be 

“unreasonable” or would impose “undue hardship” on the employer’s business.383 In 

the reasonable accommodation context, the term “undue” generally means 

disproportionate, improper, inordinate, excessive or oppressive, and is in some way 

significant.384 In accommodating an employee with a mental disability, some form of 

                                                           
380  Tucker and Milani 2004:97. 
381  Turner 2004:323; Center 2011, in Schultz and Rogers (eds) 2011:13; Prilliman v United Airlines Inc. 53 

Cal. App. 4th Cir. 935 1997: 950. 
382  Center 2011, in Schultz and Rogers (eds) 2011:13. Also see Stewart v Happy Herman’s Cheshire Bridge  
 Inc. 117 F.3d 1278 11th Cir. 1197: 1286-1287. 
383  ADA: sec 12111(10). Also see Danforth 1999:671; Tucker and Milani 2004:99; Concannon 2012:96. 
384  Abbas 2014:7. 



 

232 
 

hardship is expected, but only “undue hardship” can remove the duty of 

accommodation.385 

The pre-amended ADA required that the determination be made in terms of all the 

relevant factors, including the cost of the accommodation, the size of the entity and 

the entity’s financial resources.386 The ADA defined undue hardship as follows:387 

(A) In general the term “undue hardship” means an action requiring significant difficulty or 
expense, when considered in light of the factors set forth in subparagraph (B). 

(B) Factors to be considered[:] In determining whether an accommodation would  impose an 
undue hardship on a covered entity, factors to be considered include  

(i) the nature and  cost of the accommodation needed under this chapter;  

(ii) the overall financial resources of the  facility or facilities involved in the provision of 
the reasonable accommodation; the number of  persons employed at such facility; the 
effect on expenses and resources, or the impact otherwise of  such accommodation 
upon the operation of the facility;  

(iii) the overall financial resources of the  covered entity; the overall size of the business 
of a covered entity with respect to the number of its  employees; the number, type, and 
location of its facilities; and  

(iv) the type of operation or operations of the covered entity, including the composition, 
structure, and functions of the workforce of such  entity; the geographic separateness, 
administrative, or fiscal relationship of the facility or facilities in  question to the covered 
entity.  

The “undue hardship” analysis is a factually based inquiry that focuses on the effects 

of the accommodation on the employer.388 Although the “undue hardship” analysis 

focuses on the financial burden suffered by the employer, consideration is not limited 

to financial factors.389 However, the so-called cost analysis will be highly relevant in 

establishing whether an accommodation imposes undue hardship on the employer.390 

The cost for the employer must be more than a de minimus burden before the undue 

hardship defence will be satisfied.391 Each case should however be considered 

individually and on its own merit. 

In relation to the impact of the accommodation on other employees, the undue 

hardship test will not be satisfied if the disturbance to them results from prejudice 

                                                           
385  Abbas 2014:7. 
386  Concannon 2012:96. 
387  ADA: sec 12111(10). Also see Danforth 1999:671; Tucker and Milani 2004:99; Concannon 2012:96. 
388  Danforth 1999:671. 
389  Danforth 1999:671. 
390  Mégret and Msipa 2014:269, referring to Vande Zande v Wisconsin Department of Administration 44  
 F.3d 538 7th Cir. 1995. 
391  Tucker and Milani 2004:100. 
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towards or fear of the individual’s disability instead of the provision of the 

accommodation itself.392 The accommodation will also not constitute undue hardship 

if it affects other employees’ morale without influencing their ability to perform their 

employment duties.393 

The establishment of undue hardship or a disproportionate burden is thus a delicate 

balancing process, and the considerations that will be relevant in making this 

determination will vary from case to case.394 

The direct threat defence 

According to the ADA, an employer may defend against a discrimination claim by 

stating that the employee in question poses a risk to the health and safety of other 

individuals in the workplace.395 “Direct threat” is defined as “a significant risk to the 

health and safety of others that cannot be eliminated by reasonable 

accommodation”.396  

The determination of whether an individual poses a direct threat is based on an 

objective “individualised assessment” of the employee’s ability to perform the essential 

functions of the employment position in a safe manner, based on “reasonable medical 

judgement” and the most recent medical knowledge and objective evidence regarding 

the individual’s impairment.397 

Importantly, although this defence was originally drafted to exclude employees with 

contagious diseases, it was amended shortly before the enactment of the ADA to focus 

specifically on psychiatric disabilities.398 The defence is applicable in cases involving 

mental health conditions, as some of the symptoms may pose a health and safety risk 

to others in the business. Employers are consequently not expected to employ or 

retain employees whose mental health conditions pose a health and safety risk to 

others where the risk cannot be eliminated by reasonable accommodation. In the case 

                                                           
392  Tucker and Milani 2004:100. 
393  Regulations to Implement the Equal Employment Provisions of the ADA: sec 1630(15). Also see Tucker 

and Milani 2004:100. 
394  Mégret and Msipa 2014:269. 
395  ADA: sec 12113(b). 
396  ADA: sec 12111(3). 
397  Hsieh 2014:997; Danforth 1999:672. 
398  Stefan 2000:296. 
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of Palmer v Circuit Court of Cook County,399 for example, an employee was diagnosed 

with major depression and delusional paranoid disorder.400 Her employment was 

terminated after she had made various telephone calls to the business, accusing her 

supervisor of harassment and making a series of violent threats against her.401 The 

court in this case held that there was no evidence that the employee’s employment 

had been terminated because of her mental illness, but rather because of the violent 

threats that she had made against her supervisor.402 Clearly, therefore, if an employer 

dismisses an employee for engaging in unacceptable behaviour, the fact that the 

behaviour may have been caused by a mental health condition does not present an 

issue under the ADA. This is because the ADA does not require an employer to retain 

a potentially violent employee.403 

Also worth noting is that employers are obligated in terms of the Federal Occupational 

Health and Safety Act of 1970 (FHSA) to ensure safe and healthy working conditions 

for working men and women.404 In terms of this statutory requirement, employers will 

have to ensure the safety of others in the workplace, including protecting others from 

people with mental health conditions that pose a threat to health and safety at work. 

6.5.3.3 Components of effective reasonable accommodation for mental health 

conditions 

The following components may be critical in creating effective reasonable 

accommodation for employees with mental health conditions such as depression:405 

 Identifying the need for accommodation before performance problems arise; 

 Classifying what an employee needs in order to perform a job’s essential functions; 

 Looking for solutions that incorporate ideas from the employee, the supervisor, and 
other resources inside and outside the company; 

 Selecting or designing accommodations best suited to the needs of both the employee 
and the employer; 

 Using an even-handed process for developing accommodations, such as establishing 
a review panel to assure consistent and fair decisions; 

 Being flexible and willing to try alternatives; 

 Using a conflict resolution mechanism to handle difficulties that may arise regarding 
accommodations; 

 Maintaining records about accommodations that have been implemented; and 

                                                           
399  117 F.3d 351 7th Cir. 1997. 
400  Palmer v Circuit Court of Cook County: 352. 
401  Palmer v Circuit Court of Cook County: 352. 
402  Palmer v Circuit Court of Cook County: 352. 
403  Palmer v Circuit Court of Cook County: 352. 
404  FHSA: preamble. 
405  Zuckerman 1993:311. 
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 Stressing on-going communication, including periodic review and assessment of an 
accommodation. 
 

Zuckerman notes that if the abovementioned components are implemented, 

employers will find that accommodating employees with mental difficulties will be a 

much less complex and less expensive process than anticipated. Many 

accommodation measures for these individuals simply require observation, flexibility 

and good management skills.406  

6.5.3.4 Measures of reasonable accommodation for mental health conditions 

There is no finite or exhaustive list regarding the types of workplace adjustment that 

may constitute reasonable accommodation, as the nature of an accommodation is 

limited only by the creativity of the employer and the employee.407 The EEOC 

guidelines do however stipulate certain specific reasonable accommodation 

measures, as quoted in 6.5.3 above.408 

Possible accommodation measures for employees with mental health conditions in the 

USA include altering the work environment, flexible scheduling, job restructuring, job 

training, developing work plans, feedback, and on-the-job support.409 These measures 

are supported and expanded on as follows by Center:410 

 Leave of absence. Persons with mental disabilities frequently request this form 

of accommodation. As is the case with other accommodation measures, there 

must be a reasonable belief that the leave will be effective in accommodating 

the employee. However, once the employee’s leave starts to impose undue 

hardship, the employer may end the leave and replace the employee. In 

Santandreu v Miami Dade County,411 for example, an employee with diagnosed 

depression requested medical leave of absence from work.412 However, he 

exhausted his sick leave and was informed that his employment would be 

terminated if he did not return to work, which then happened.413 The employee 

                                                           
406  Zuckerman 1993:311. 
407  Center 2011, in Schultz and Rogers (eds) 2011:14. 
408  Regulations to Implement the Equal Employment Provisions of the ADA: sec 1630(2)(o). 
409  Zuckerman 1993:315-317. 
410  Center 2011, in Schultz and Rogers (eds) 2011:14-23. 
411  No. 11-15951 U.S. App. 11th Cir. 2013. 
412  Santandreu v Miami Dade County: I. 
413  Santandreu v Miami Dade County: I. 
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filed a disability discrimination lawsuit against the employer on the basis that it 

had failed to accommodate him.414 The court held that the employee failed to 

prove that additional leave would have enabled him to return to work within a 

reasonably definite period of time.415 It was further held that while additional 

leave may constitute a measure of reasonable accommodation, the ADA did 

not require an employer to provide leave indefinitely because the employee was 

uncertain about the duration of his condition.416 The employee in this case could 

not demonstrate that he would be able to return to work within a reasonable 

time.417 The court concluded that because the employee was unable to show 

that he would be able to perform the essential functions of the job at some stage 

in the reasonably foreseeable future, his request for additional leave did not 

constitute a request for reasonable accommodation.418 The USA courts have in 

other circumstances also recognised that leave of absence may enable a 

mentally disabled employee to, through rest and rehabilitation, return to 

productive work.419 

 Modified or part-time work schedules. Modification of a normal work schedule 

may be considered a form of reasonable accommodation, provided that it does 

not impose undue hardship on the employer. Modifications of this nature may 

include flexible work hours or possibly part-time work.420  

 Modifying workplace policies. Modifying workplace rules and practices may be 

regarded as a form of reasonable accommodation, barring undue hardship. 

However, an employer does not have to excuse misconduct by employees with 

mental disabilities as a form of reasonable accommodation. 

 Job restructuring. This includes reallocating and redistributing marginal job 

functions that an employee is unable to perform because of his or her mental 

disability. The employer is however not obligated to reallocate the essential 

functions of the job in order to accommodate the employee. Job restructuring 

                                                           
414  Santandreu v Miami Dade County: I. 
415  Santandreu v Miami Dade County: III. 
416  Santandreu v Miami Dade County: III. 
417  Santandreu v Miami Dade County: III. 
418  Santandreu v Miami Dade County: III. 
419  Befort 2002:445. 
420  Certain antidepressants and psychiatric medications may cause fatigue and grogginess in the  

 morning, and an adjusted work schedule that allows an employee to commence work later in the day 
may therefore serve as accommodation. See Center 2011, in Schultz and Rogers (eds) 2011:16. 
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also extends to altering how and when a job function is performed and includes 

modifying work schedules.421 

 Adjusting supervisory methods. Adjusting supervisory methods in the 

workplace may accommodate employees with mental health conditions, since 

day-to-day guidance and regular feedback may add structure to their job 

performance. 

 Modified or more training. This may even include providing a temporary job 

coach to assist in training a qualified individual with a mental disability as a form 

of reasonable accommodation, provided that it does not impose undue 

hardship. 

 Working from home. Working from home may amount to reasonable 

accommodation if the essential job functions can indeed be performed from 

home, and if a work-at-home arrangement would not impose undue hardship 

on the employer. Relevant factors to consider will include the employer’s ability 

to successfully supervise the employee, and the employee’s need to work with 

certain tools and equipment that cannot be replicated at home.  

 Environmental changes. People with mental health conditions may be uniquely 

sensitive to external stimuli. Consequently, physical changes to the work 

environment, such as installing room dividers, partitions as well as other 

soundproofing or visual barriers, may constitute effective accommodation for 

these individuals. 

 Reassignment or transfer to a vacant position. This may be considered a 

measure of reasonable accommodation when adjustments to an employee’s 

present position are not possible or would impose undue hardship. However, 

an employer is not required to create a new position as a form of reasonable 

accommodation. Under the USA legal framework, reassignment has often been 

referred to as “the reasonable accommodation of last resort”, as the employer 

is not obligated to reassign an employee unless (s)he is suitably qualified, nor 

is the employer obligated to create a vacant position for the mentally disabled 

employee.422 

                                                           
421  Befort 2002:444. 
422  Befort 2002:450-451. 
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6.5.4 Concluding remarks 

The legal framework in the United States provides certain valuable lessons in relation 

to reasonable accommodation. The ADA, EEOC and the resultant judicial precedent 

provide significant insight into the nature of reasonable accommodation for mental 

health conditions, including the limitations, requirements and specific accommodation 

measures that are appropriate, both in general and in specific circumstances. 

6.6 Conclusion 

The USA legal framework contains disability-specific legislation that governs disability, 

discrimination and reasonable accommodation in the employment realm. The ADA 

contains a detailed disability definition, which is in accordance with a social model of 

disability. The EEOC has also published extensive guidelines on how mental health 

conditions such as depression should be dealt with in the disability, discrimination and 

reasonable accommodation contexts.  

Relevant judicial precedent in this regard is also available, especially in relation to 

depression. These legal considerations, along with the judicial precedent cited in this 

chapter, offer valuable lessons for South African lawmakers to address these concerns 

in local labour law. 
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CHAPTER 7 

MENTAL DISABILITY, DISCRIMINATION BASED ON MENTAL HEALTH AS 

WELL AS REASONABLE ACCOMMODATION UNDER THE LEGAL 

FRAMEWORK OF THE UNITED KINGDOM 

___________________________________________________________________ 

7.1  Introduction 

In studying mental health conditions, with special reference to depression, as a 

possible mental disability, a ground of discrimination and a cause for reasonable 

accommodation under the UK legal framework, this chapter will follow a similar 

approach to that followed in chapter 6 in respect of the position in the USA.  

Subsequent to an analysis of the UK legal system governing mental health conditions, 

the study will consider mental disabilities, including the disability concept, the disability 

definition and relevant judicial precedent under the UK legal framework. Mental health 

will then be explored as a ground of discrimination in the UK, including the concept of 

discrimination and the various forms of discrimination in relation to mental health in 

this jurisdiction. Reference will also be made to harassment and workplace bullying in 

relation to mental health conditions. Finally, the chapter will consider the meaning, 

scope and impact of the duty to make reasonable adjustments for employees with 

mental health conditions in the UK. 

As with the analysis of the position under USA law, this analysis of the UK legal 

framework in connection with employees with mental health conditions is aimed at 

revealing the link between mental health issues in the workplace and the concepts of 

disability, discrimination and reasonable accommodation under UK law. Depression 

will again serve as an example. In this way, it is hoped that the lessons already drawn 

from the USA in the previous chapter can be supplemented with lessons from the 

United Kingdom also. 

Mental illness has been described as one of the “final taboos” facing employers in 21st-

century workplaces, having created specific obstacles for policymakers and the 

judiciary in the UK.1 The legal framework, it is said, should extend adequate protection 

                                                           
1  James 2004:536. 
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from unfair dismissal, prejudice and discrimination based on mental health conditions. 

Brundtland states the following in this regard: “Mental illness is not a personal failure. 

If there is a failure, it is the way in which we have responded to people with mental 

and neurological disorders.”2 

In the UK, as is the case in other jurisdictions, employment plays a central role in 

society and the lives of most individuals. For people with mental health conditions, the 

employment environment has been recognised as a forum for changing societal views 

and stereotypes about these conditions and the people who suffer from them.3 Yet, 

only 12% of people with diagnosed mental health conditions in the UK are actively 

participating in the open labour market, and 73% of those with serious mental illness 

remain unemployed.4 

Mental health conditions are rife within the borders of the UK. In this regard, the UK 

Mental Health Foundation reports that about a quarter of the population will experience 

some kind of mental health problem in the course of any given year, with mixed anxiety 

and depression the most common mental disorder in Britain.5 Depression in particular 

is reportedly increasing at an alarming rate, with one in five UK citizens being affected,6 

and statistics such as the following being recorded:7 

 People of all ages, backgrounds, lifestyles, and nationalities suffer from major depression, 
with a few exceptions; 

 Up to 20% of people experience symptoms of depression; 

 10 times more people suffer from major depression now than in 1945; 

 The average age of first onset of major depression is 25-29. 

The consequences of mental health problems in the workplace are serious, not only 

for the individuals whose lives are affected either directly or indirectly, but also for 

enterprise productivity.8 The cost to the UK economy has been estimated at between 

                                                           
2  James 2004:536, citing Brundtland 2001:64. 
3  Adamou et al. 2011:453. 
4  Lockwood et al. 2014:169. 
5  Mental Health Foundation 2015. http://www.mentalhealth.org.uk/help-information/mental-health- 

 statistics/. Accessed on 14/09/2015. Also see The Mind 2015. http://www.mind.org.uk/information- 
 support/types-of-mental-health-problems/statistics-and-facts-about-mental-health/how-common- 
 are-mental-health-problems/. Accessed on 14/09/2015. Other empirical research indicates that 17-
20% of employees in the UK are affected by mental illness in a 12-month period. See Bell 2015:197. 

6  Mental Health Foundation 2015. http://www.mentalhealth.org.uk/help-information/mental-health- 
 statistics/. Accessed on 14/09/2015. Also see Bell 2015:197. 
7  Clinical-depression.co.uk 2015. http://www.clinical-depression.co.uk/dlp/depression- 
 information/major-depression-facts/. Accessed on 14/09/2015. 
8  Liimatainen and Gabriel 2000:1. 

http://www.mentalhealth.org.uk/help-information/mental-health-statistics/UK-worldwide/
http://www.mentalhealth.org.uk/help-information/mental-health-statistics/common-mental-health-problems/
http://www.mentalhealth.org.uk/help-information/mental-health-statistics/older-people/
http://www.mentalhealth.org.uk/help-information/mental-health-%20%09statistics/
http://www.mentalhealth.org.uk/help-information/mental-health-%20%09statistics/
http://www.mind.org.uk/information-%20%09support/types-of-mental-health-problems/statistics-and-facts-about-mental-health/how-common-%20%09are-mental-health-problems/
http://www.mind.org.uk/information-%20%09support/types-of-mental-health-problems/statistics-and-facts-about-mental-health/how-common-%20%09are-mental-health-problems/
http://www.mind.org.uk/information-%20%09support/types-of-mental-health-problems/statistics-and-facts-about-mental-health/how-common-%20%09are-mental-health-problems/
http://www.mentalhealth.org.uk/help-information/mental-health-%20%09statistics/
http://www.mentalhealth.org.uk/help-information/mental-health-%20%09statistics/
http://www.clinical-depression.co.uk/dlp/depression-%20%09information/major-depression-facts/
http://www.clinical-depression.co.uk/dlp/depression-%20%09information/major-depression-facts/
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£30 billion and £40 billion every year in terms of lost productivity and welfare benefits 

stemming from mental ill health.9 The Sainsbury Centre for Mental Health has also 

calculated that increased support for mental health conditions in the workplace would 

save up to £8 billion per annum.10 In addition, mental ill health has been identified as 

the most common condition for which people are awarded employment support 

allowances and remains a significant cause of absenteeism in workplaces across the 

UK.11 

Depression and stress-related illness accounts for over 40% of work-related illnesses 

in the United Kingdom.12 On average, individuals suffering from depression, anxiety 

and stress take about 24 days off from work per year. This, in turn, translates into 10,4 

million lost work days per annum.13 Since 2009, the number of lost workdays due to 

stress, depression and anxiety has increased by 24%.14 

Clearly, therefore, depression and stress in UK workplaces are costly concerns that 

have a negatively effect on businesses financially as well as in terms of employee 

relations and work performance.15 UK employers have a non-delegable common law 

duty to take reasonable care of the health and safety of their employees, which makes 

their responsibilities in relation to employees’ mental health a complex area of 

concern.16 

Mental health conditions have been stigmatised in the UK employment realm, with the 

result that many employees have elected to suffer in secret and cover up the true 

reason for their absence from work and their poor performance.17 This is however 

shifting, and the growing social awareness and available assistance in relation to 

mental health conditions has illustrated to society that these conditions can affect any 

                                                           
9  Adamou et al. 2011:453. 
10  Adamou et al. 2011:453. 
11  Bell 2015:195; Adamou et al. 2011:453.  
12  Boguslawska 2014:10. 
13  Walden 2013:84; Boguslawska 2014:10. 
14  Bell 2015:197. 
15  Boguslawska 2014:10. 
16  Walden 2013:84. 
17  Boguslawska 2014:11. In the UK, 26% of employees (more than a quarter) experience a mental health  

 problem while in employment. Despite this, too few employers take positive steps to manage this. 
Altogether 25% of participants in one study reported that their employer encouraged dialogue in 
relation to mental health conditions, while only 37% reported that their employer was supportive of 
their mental health condition. See Lockwood et al. 2014:176. 
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individual at any stage of their lives.18 Therefore, employees have become more likely 

to disclose their mental health conditions to their employers, and to institute claims 

against them to protect their rights.19 

The rights of people with mental disabilities were reinforced by the development of 

human rights in the UK.20 The notion of equality for these individuals was furthered 

under the banner of not only equal treatment and equal opportunity, but also equal 

participation.21 Disability rights are aimed at a paradigm of anti-discrimination law that 

functions within a framework of positive social rights, furthering substantive equality.22 

7.2 The United Kingdom legal framework governing mental health conditions 

7.2.1 The structure of the United Kingdom legal system 

The UK comprises England, Wales, Scotland and Northern Ireland.23 The four primary 

sources of UK law are legislation, common law, EU law and the European Convention 

on Human Rights (ECHR).24 However, there is no single series of documents that 

contain UK law in its entirety.25 

It is important to note at the outset that the USA legal system is based on the English 

common law system, which means that the two systems have significant similarities.26 

Similarly, English law shares a history with South Africa, which stems from the colonial 

era, and various principles of English law have therefore been embedded in the South 

African common law. 

The English legal system is over 1 000 years old and has evolved over time.27 Since 

the UK joined the then European Economic Community (today known as the EU), the 

                                                           
18  Boguslawska 2014:11. 
19  Boguslawska 2014:11. 
20  Fletcher and O’Brien 2008:525. 
21  Fletcher and O’Brien 2008:526, 534. 
22  Fletcher and O’Brien 2008:527. 
23  CILEX 2015. http://www.cilex.org.uk/about_cilex_lawyers/the_uk_legal_system.aspx. Accessed   on 

24/11/2015. 
24  CILEX 2015. http://www.cilex.org.uk/about_cilex_lawyers/the_uk_legal_system.aspx. Accessed   on 

24/11/2015. 
25  CILEX 2015. http://www.cilex.org.uk/about_cilex_lawyers/the_uk_legal_system.aspx. Accessed   on 

24/11/2015. 
26  Harthill 2008:268. 
27  Slapper and Kelly 2012:xi. 
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http://www.cilex.org.uk/about_cilex_lawyers/the_uk_legal_system.aspx
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laws and institutions of the EU have been sovereign within the UK28 and have been a 

major source of its law.29 

The UK does not have a written constitution like South Africa or the USA, but adheres 

to certain constitutional principles and arrangements.30 The most significant 

constitutional principles are not found in written documents, but in unwritten practice 

known as “constitutional conventions”.31 English “constitutionalism” is established by 

the separation of powers, the rule of law and the sovereignty of parliament.32 The 

power to make law within the boundaries of the UK lies with parliament, which has the 

power to enact, revoke or alter any law it deems fit.33 After parliament as the 

predominant role player in the law-making process, central government, European 

institutions and the courts can also contribute to the development of UK law.34 

Although the UK does not have a constitution, it does have a Human Rights Act.35 This 

act incorporates into domestic law the principles of the ECHR.36 The state and its laws 

must comply with the Human Rights Act, but where a law cannot be reconciled with a 

right in the ECHR, the courts do not have the power to nullify or amend it.37 However, 

where legislation does not cover certain problem areas and gaps exist in the law, these 

may be filled by the ECHR. Although the ECHR and the European Court of Human 

Rights are separate from European community law, the European Court of Justice 

(ECJ) still respects the ECHR and its principles, which is why these principles may 

filter into the UK system via community law and the judicial precedent of the ECJ.38 

                                                           
28  Slapper and Kelly 2012:79. Therefore, if a British act of parliament is in conflict with EU law, the law in  
 question is regarded as having no effect. See Partington 2006:36. 
29  Smit 2014:166, referring to Harthill 2008:269. The legal system in Europe is made up of EU law and the 

ECHR. 
30  Partington 2006:15, 32. 
31  These constitutional conventions are the constitutional monarchy, prerogative powers, cabinet,  
 government, collective responsibility and individual ministerial responsibility. See Partington  
 2006:32, 33. 
32  Partington 2006:33. 
33  Slapper and Kelly 2012:79. Parliament may enact primary, secondary and tertiary legislation as well as 
 soft law and quasi-legislation, such as guidelines and codes of good practice. See Partington 2006:39. 
34  Partington 2006:38. 
35  Human Rights Act 1998. 
36  Connolly 2006:17. 
37  Connolly 2006:18. 
38  Connolly 2006:18. 
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The doctrine of binding judicial precedent is fundamental to the UK legal system.39 At 

the pinnacle of the UK judiciary is the Supreme Court, whose decisions are binding on 

all other courts in the legal system. Current practice allows the Supreme Court to alter 

English law to meet changing social conditions, and to pay attention to decisions made 

by other superior courts in the Commonwealth.40 Judges in the UK have considerable 

opportunity to determine the meaning and effect of law through statutory interpretation 

and their “marshalling” of the rules of judicial precedent.41 

7.2.2 Mental health in Europe: A general overview 

As already mentioned, the UK is a member state of the EU, which implies that EU law 

takes precedence over UK law.42 In addition, as a member state of the Council of 

Europe, the UK is a signatory to the ECHR. The UK Human Rights Act, which came 

into effect in October 2000, enables all UK courts to protect the rights identified in the 

ECHR.43  

After the Amsterdam Treaty of 1997, the EU disability policy has had two motivating 

agendas, namely human rights and the economy.44 Consequently, people with mental 

disabilities are recognised not only in terms of their basic human rights such as equality 

and dignity, but also as valuable contributors to the economy.45 

Human dignity is a central feature of EU law.46 The UK ratified the UN Disability 

Convention on 8 June 2009, and the EU followed suit on 23 December 2010.47 

Importantly, the UK declared the convention a community treaty of the EU, which 

implies that the provisions of the convention must be given effect to and enforced 

                                                           
39  Slapper and Kelly 2012:116. 
40  The Supreme Court also brings the practice of the court in line with the ECJ and the ECtHR. See Slapper 

and Kelly 2012:120, 121. 
41  Slapper and Kelly 2012:397. 
42  CILEX 2015. http://www.cilex.org.uk/about_cilex_lawyers/the_uk_legal_system.aspx. Accessed on 

24/11/2015. 
43  CILEX 2015. http://www.cilex.org.uk/about_cilex_lawyers/the_uk_legal_system.aspx. Accessed on 

24/11/2015. 
44  Lane and Videbaek Munkholm 2015:94. 
45  Lane and Videbaek Munkholm 2015:94. 
46  Tushnet et al. 2015:194. 
47  UN 2016. https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=IV- 
 15&chapter=4&lang=en. Accessed 31/05/2016. 
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accordingly.48 The convention adds valuable depth and breadth to the landscape of 

UK and EU disability law.49 

The European Court of Human Rights (ECtHR) has referred to and ratified the use of 

the UN Disability Convention on multiple occasions. In Glor v Switzerland,50 for 

example, the convention was recognised as a “worldwide consensus” on the need to 

provide protection from disability discrimination.51 In the matter of Alajos Kiss v 

Hungary,52 the ECtHR found that the UN Disability Convention’s approach to the 

concept of disability was in line with the ECHR.53 The court also held that the 

curtailment of the rights of persons with mental disabilities should be subject to strict 

scrutiny.54 

Council Directive 2000/78/EC of 27 November 2000 establishing a general framework 

for equal treatment in employment and occupation (hereinafter “the Employment 

Equality Directive”) constitutes the key EU legal source on the protection of people 

with disabilities, as well as the first rights-conferring instrument for this group.55 This 

directive sets the minimum requirements in respect of disability protection in EU 

member states,56 but fails to define the concept.57 EU “soft law” disability initiatives 

reflect a substantive approach to equality as well as support for the social model of 

disability.58 The Employment Equality Directive, which governs disability in community 

law, incorporates a formal “equal opportunities” conception of equality.59 In this regard, 

Butlin suggests that since the UN Disability Convention has been ratified by both the 

EU and the UK and has been endorsed by the ECtHR, the Employment Equality 

Directive and the Equality Act (discussed below) should be interpreted in line with this 

                                                           
48  Butlin 2011:428, 429. 
49  Lawson 2011:360. 
50  Application no. 13444/04, 30 April 2009. 
51  Glor v Switzerland: 11[53]. Also see Broderick 2015:110. 
52  2010 ECHR 692 Application No. 38832/06. 
53  Alajos Kiss v Hungary: 42, 44. 
54  Alajos Kiss v Hungary: 44. 
55  Perju 2011:302. 
56  The directive aims, first and foremost, to put into effect the principle of equal treatment. See Liisberg  
 2011:89.  
57  Perju 2011:303. The directive intentionally leaves the concept of disability to be developed by the EU  
 member states and the ECJ. See Lane and Videbaek Munkholm 2015:94. 
58  Hosking 2006:670. 
59  Hosking 2006:670. 
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convention, representing a social model approach to the consideration of disability in 

employment.60 

7.2.3 Human Rights Act of 1998 

The Human Rights Act introduces the ECHR into UK domestic law.61 It places all 

courts and tribunals in the UK under an obligation to as far as possible interpret all 

legislation in a manner that is compatible with the rights laid down in the ECHR.62 The 

essence of the Human Rights Act, flowing from the ECHR and confirmed in Pretty v 

United Kingdom,63 is the protection of human dignity.64 Since its enactment, there has 

been a significant increase in UK judgments that refer to the concept of human dignity 

across various areas of the legal framework.65 

Therefore, as part of the UK legal framework, the Human Rights Act is relevant in the 

context of people with mental health conditions, as disability-specific and anti-

discrimination legislation, together with the rights to equality and dignity, must be 

interpreted in terms of EU community law flowing from the ECHR. 

7.2.4 Disability Discrimination Act of 1995 (as amended) 

Prior to 2 December 1996, there was no specific legislation in the UK that governed 

employment discrimination against persons with disabilities.66 The Disability 

Discrimination Act of 1995 (DDA) was in fact the first law in the EU to specifically 

recognise that people with disabilities suffer discrimination in the employment 

environment.67 

The DDA resulted from a government initiative in response to a campaign both inside 

and outside parliament, which was in turn spurred on by the enactment of the ADA in 

the USA,68 calling for equality and more significant protection for people with 

                                                           
60  Butlin 2011:434. 
61  Alessandria and Rosendahl 2010:67. 
62  Human Rights Act: sec 3(1). 
63  2002 35 EHRR 1. 
64  See Pretty v United Kingdom: 65; Hale 2007:18; Hale 2005:296. 
65  Bates 2005:165. 
66  Baker & McKenzie and Blackstone Chambers 2008:145. 
67  Wenbourne 1999:149. 
68  James 2004:517. 
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disabilities.69 The act prohibited two forms of discrimination, namely less-favourable 

treatment and the failure to make reasonable accommodation.70  

In order for an individual to fall within the scope of protection offered by the DDA, a 

person had to satisfy the requirements of the disability definition.71 It was not sufficient 

for a person to be unwell or disabled in a general sense; the condition had to meet the 

requirements of disability according to the act.72 The scope of disability under the DDA 

covered both present and past disabilities.73  

The DDA was amended in 2005 in order to bring the original act in line with the EU 

Employment Equality Directive.74 This entailed certain significant amendments, 

including amending the definition of disability. 

Christie points out that the history of judicial precedent indicates that it was extremely 

difficult for individuals with mental health conditions to establish that they had a 

disability in terms of the DDA.75 Historically, one of the most problematic aspects of 

the DDA related to its application of mental impairments.76 Under the act, a mental 

impairment included “an impairment resulting from or consisting of a mental illness 

only if the illness is a clinically well-recognised illness”.77 The guidance that applied at 

the time stated the following in this regard: 

A clinically well-recognised illness is a mental illness which is recognised by a respected body 
of medical opinion. It is very likely that this will include those specifically mention in publications 

such as the World Health Organisation’s International Classification of Diseases.78 

Because of this requirement, claims involving mental illness focused on whether the 

individual’s mental health condition was clinically well-recognised and not on whether 

the condition had a negative impact on the person mentally.79 This requirement was 

                                                           
69  Baker & McKenzie and Blackstone Chambers 2008:145. 
70  Baker & McKenzie and Blackstone Chambers 2008:148. 
71  The DDA of 1995 defined disability as “a physical or mental impairment which has a substantial and 

long term adverse effect on his ability to carry out day-to-day activities”. See DDA of 1995: sec 1. 
72  Baker & McKenzie and Blackstone Chambers 2008:150. 
73  In the case of a past disability, it had to have had a substantial adverse effect for at least 12 months. 

See Baker & McKenzie and Blackstone Chambers 2008:150. 
74  Wheat 2007:195. 
75  Christie 2006:155. 
76  Phillips 2012:4; Baker & McKenzie and Blackstone Chambers 2008:155. 
77  DDA of 1995: sch 1, par 1(1); Baker & McKenzie and Blackstone Chambers 2008:155. 
78  Department for Education and Employment Guidance on the Disability Discrimination Act 1995 of 1996. 

Since respected bodies of medical opinion widely use the DSM as a classification instrument, as 
discussed in chapter 2, it is more than likely that its use will find application here also. 

79  Baker & McKenzie and Blackstone Chambers 2008:156. 
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severely criticised on the ground that it imposed an additional hurdle for people with 

mental health conditions in establishing a legal disability, which was unfair, as a similar 

requirement did not apply to individuals with physical disabilities.80 The requirement 

was removed in 2005 when the DDA was amended,81 which subsequently enabled 

more employees with mental impairments to satisfy the requirements of disability 

under the act.82 

The DDA made provision for the fact that disability under the act may stem from a wide 

variety of impairments, including “mental health conditions and mental illnesses, such 

as depression and schizophrenia”.83 However, it did not cater for instances of 

“perceived disabilities”, nor extend protection to those individuals with mental 

disabilities who were regarded as disabled.84 

Various mental health conditions, including depression, continuously failed to meet the 

“long-term” requirement under the DDA, because their symptoms fluctuate in severity 

and occur in episodes.85 This was regarded as unfair and perpetuating disadvantage, 

as even relatively short periods of mental illness may still result in serious long-term 

stigma and discrimination.86 

Significantly, the DDA did stipulate the employer’s duty to make reasonable 

adjustments to accommodate the needs of persons with disabilities, including mental 

disabilities, and provided that the failure to make said adjustments would amount to 

discrimination under the act.87 The USA concept of “reasonable accommodation” was 

given pride of place in the DDA, translating into “reasonable adjustments” under the 

UK legal framework.88 In terms of this duty, employers were bound not only to 

                                                           
80  McArdle Galashan 2005:62. 
81  DDA of 2005: sec 18(2). 
82  The new requirement under the 2005 act was that impairment should be established in accordance 

with medical evidence, which in turn must establish the effect of a condition on a person. This change 
resulted in mental impairments being equated with physical impairments. See Christie 2006:156. Also 
see Baker & McKenzie and Blackstone Chambers 2008:156. 

83  Disability Discrimination Act: Guidance on matters to be taken into account in determining questions 
relating to the definition of a disability 2006: par A6. 

84  Wenbourne 1999:172. 
85  Christie 2006:161. 
86  Christie 2006:161. 
87  DDA of 1995: sec 6. Also see James 2004:52. 
88  Fletcher and O’Brien 2008:525. 
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deliberately take part in accommodating employees with mental disabilities, but also 

to actively adjust employment practices to ensure their participation.89 

The two primary categories of individuals that fell outside the protection of the DDA 

were those whose mental health conditions did not satisfy the disability definition, and 

those who had no disabling mental health condition at the time, but have had problems 

in the past and were discriminated against based on it.90 

7.2.5 Equality Act of 2010 

The Equality Act took effect on 1 October 2010 with the aim of strengthening the law 

in relation to equality and discrimination law.91 The act consolidates several pieces of 

legislation, including disability discrimination law previously contained in the DDA, into 

a single statute.92 The Equality Act extends protection to persons who are defined by 

certain characteristics collectively referred to as “protected characteristics”, including 

disability.93 The definitions of these characteristics are generally consistent with those 

set out in previous legislation, with a few minor changes.94 The act covers both 

employees and job applicants.95 

The Equality Act has altered the landscape of equality law in the UK. In relation to 

disability, it has introduced much-needed changes that, although fairly minor, inject a 

greater degree of consistency and simplicity into the UK legal framework.96 It 

represents an attempt to improve the legal protection of people with disabilities, and 

particularly those with mental health conditions.97 
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 2015:99. 
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7.3 Mental disability under the United Kingdom legal framework 

7.3.1 Introductory remarks 

The following paragraphs will be devoted to an analysis of mental disabilities under 

the UK legal framework, looking at what disability means in this jurisdiction, as well as 

the legislative instruments governing mental disabilities in the UK, primarily the 

Equality Act. 

7.3.2 Mental disability and the disability concept in the United Kingdom: General 

considerations 

7.3.2.1 Europe and mental disability 

Formal equality was the primary equality model in Europe from the end of World War II 

until the late 1960s.98 The formal approach to equality was viewed as beneficial in the 

sense that it was relatively simple and, therefore, potentially easy to implement. It had 

the disadvantage, however, of not addressing structural disadvantage.99  

From the 1970s to the 1990s, the first steps were taken towards a substantive equality 

approach for people with disabilities. The substantive equality model calls for 

asymmetrical treatment in order to achieve equality in society, recognising both direct 

and indirect discrimination, as well as discrimination due to a lack of reasonable 

accommodation.100 The formal equality approach, on the other hand, ignores 

differences between individuals and recognises only direct discrimination.101 

The concept of disability in Europe was based on the medical model, in terms of which 

medically diagnosable deviance was seen as the cause of disadvantage, and medical 

treatment and rehabilitation were viewed as the primary solutions to this 

disadvantage.102 With the introduction of the substantive equality approach from the 

1970s to the 1990s, however, there was a move away from the medical model of 

disability towards the social model.103 The social model states that the limitations faced 

by disabled individuals are not the result of their medical diagnoses, but of the social 

                                                           
98  Liisberg 2011:23. 
99  Liisberg 2011:23. 
100  Broderick 2015:102. 
101  Liisberg 2011:28. 
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attitudes of neglect and stereotypical perceptions of disability.104 In I.B. v Greece,105 

the ECtHR showed support for the social understanding of disability and incorporated 

it into its legal reasoning.106 

The 1980s also saw a shift in judicial decision-making and an increasing proclivity to 

interpret the ECHR in accordance with a substantive equality approach as opposed to 

the standard formal equality model.107 The ECtHR has also endorsed a substantive 

approach to equality, particularly in light of its use of the notion of group vulnerability, 

including persons with mental disabilities such as depression.108 

The Employment Equality Directive replaced two decades’ worth of “soft law” 

measures aimed at the improvement of the social and economic circumstances of 

disabled people.109 It is worth noting that these “soft law” measures committed the EU 

to the social model of disability, which in turn increased pressure to promote the 

equality interests of people with disabilities.110 The directive does not define disability, 

but the ECJ provided the following interpretation of the concept in the EU: 

Directive 2000/79 aims to combat certain types of discrimination as regards employment and 
occupation. In that context, the concept of “disability” must be understood as referring to 
a limitation which results in particular from physical, mental or psychological 
impairments and which hinders the participation of the person in professional life.111 

This definition reflects a medical model of disability, as it emphasises the limitation 

that results from impairment and the disabled individual instead of the barriers to 

equality created by society.112 

Interestingly, in the classification and recognition of mental health conditions as mental 

impairments, the EU has demonstrated a tendency towards using the ICD-10.113 
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7.3.2.2 The UK and mental disability 

People with disabilities in Europe and the UK have long been relegated to the margins 

of society, entrenching their status as a “particularly vulnerable and disadvantaged 

group”.114 Although all individuals with disabilities in the UK face significant obstacles 

in seeking and keeping employment, those with mental disabilities have been noted 

as being particularly disadvantaged.115 According to Baroness Hale of Richmond, 

people with mental health conditions are most vulnerable in having their basic human 

rights, namely respect for equal human dignity and humanity, ignored, irrespective of 

how severe the individual’s mental disorder or disability may be.116 

The very first piece of legislation to address the needs of disabled individuals in the 

UK employment realm was the Disabled Persons (Employment) Act of 1944. This 

statute took more of a social welfare perspective and aimed to address the needs of 

post-war veterans who returned from World War II with various disabilities.117 It was 

only half a century later that the DDA replaced this act with the aim of enhancing and 

promoting the protection of people with disabilities, including mental disabilities.118 

Primarily due to the emergence of various psychiatric and educational labels for a 

range of disabilities,119 it is no longer accurate to describe disability as affecting only 

a few in the margins of society, culture, economics and politics,120 Instead, it is a 

growing phenomenon; “a problem and an almighty one at that”, affecting all members 

of society, transcending race, gender and socio-economic status.121  While society 

grows increasingly sceptical of medicine and science, disability is strongly associated 

with “men in white coats” and the grey institutional walls of hospitals, clinics and 

asylums.122 Disability hints at the fact that something is amiss, either physically or 
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mentally. Society is predisposed to understand disability as some form of personal 

tragedy that has inflicted an injury upon a person’s mind and body.123  

The norm in the UK was to view disability jurisprudence through the lens of 

medicalisation and the medical model of disability.124 The social model of disability 

was “written in concert” with British activists as an alternative and corrective to this.125 

Up until the 1990s, the medical disability model reigned supreme in relation to UK 

disability law, until the emphasis shifted to the social model, which has led disability 

studies to date.126 The social model provides a new disability lexicon, in terms of which 

the problem with mental disabilities does not lie with the specific condition or 

impairment, but with a disabling society that threatens the very existence of these 

individuals and places unnecessary restraints upon their inclusion.127 The social model 

created a paradigm shift in UK disability jurisprudence, moving from “disability-as-

impairment” to “disability-as-oppression”.128 

Mental health conditions in particular emphasise the divide between the medical and 

social models of disability: Mental health is more difficult to define than physical health; 

mental health conditions require a medical diagnosis to be recognised, and are often 

stereotyped as dangerous by the public.129 

In the UK, social and scientific beliefs that mental health conditions may in fact 

constitute disabilities have been criticised and scrutinised. Individuals so impaired 

have instead been labelled as intrinsically incompetent, deficient and lacking.130 These 

views clearly perpetuate the stigmatisation, misconceptions and prejudice in relation 

to mental health conditions and act as barriers to their legal protection. 
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7.3.3 Disability under the Equality Act 

The Equality Act is divided into various parts. Part 5 applies to all employers and is of 

primary importance for the purposes of this thesis. Case law pertaining to mental 

health conditions decided under the auspices of the Equality Act is sparse.131 

However, the number of court applications in this regard is gradually increasing, 

making it one of the most significant categories of litigation in UK equality law.132 

The Equality Act preserves the DDA approach to the role and content of the disability 

definition. This definition acts as “gatekeeper” in that it only extends legal protection to 

those individuals who satisfy the criteria of the disability definition.133 A more limited 

form of protection is also afforded to those individuals who are treated less favourably 

or harassed because they are perceived to be disabled, or because they are 

associated with a disabled person.134The Equality Act provides the following definition 

of disability:135 

6 Disability 

(1) A person (P) has a disability if- 
(a) P has a physical or mental impairment, and 
(b) The impairment has a substantial and long-term adverse effect on P’s ability to carry 

out normal day-to-day activities. 

This definition deviates from the definition under the DDA in that impairment is no 

longer required to affect one or more of a specified list of capacities.136 The disability 

must be present at the time of the alleged discrimination.137 Considering all the medical 

and other evidence, a judicial forum will have to decide whether the individual is indeed 

impaired.138 

In the past, job applicants with mental health conditions in the UK often failed in their 

applications, because employers would often require potential employees to complete 

                                                           
131  Lockwood et al. 2014:170. 
132  Lockwood et al. 2014:171. 
133  Lawson 2011:361. 
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medical questionnaires during the recruitment process.139 Frequently, it was the 

employer’s stigmatisation, stereotyping and prejudice towards mental health 

conditions that prevented these applicants from securing employment.140 For 

example, in Cheltenham Borough Council v Laird,141 an employee was sued by her 

employer for damages arising from health-related costs that it had incurred after the 

employee failed to disclose her history of depression in a medical questionnaire.142 

The court held that the employee had not been misleading or false in completing the 

questionnaire, since her depression was not active at the time.143 Similarly, in the 

matter of J v DLA Piper,144 an offer of employment failed to materialise after the 

employee disclosed a history of depression in a medical questionnaire. The 

Employment Appeal Tribunal remitted the case to an employment tribunal, finding that 

the individual made out a significant case of perceived discrimination against the 

employer.145 

Under the Equality Act, employers are no longer permitted to question job applicants 

about mental disabilities and mental health conditions in the recruitment process 

before a job offer is made.146 However, there are certain exceptions to this rule. The 

employer is allowed to ask the applicant specific health-related questions in order to 

establish whether (s)he will be able to perform duties intrinsic to the position and may 

also ask the applicant whether a reasonable adjustment is required in order to undergo 

an assessment during the recruitment process.147 

The following mental health conditions have been listed as probable disabilities under 

the Equality Act:148 

 dementia 

 depression 

 bipolar disorder 

 obsessive compulsive disorder 

 schizophrenia 
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 self-harm 

The UK judicial forums and tribunals have had no difficulty in accepting that depression 

constitutes a disability under the Equality Act.149 

7.3.3.1 Mental impairment 

At its core, impairment may be defined as “an embodied difference in terms of the 

functioning of the body or brain”.150 Under the UK legal framework, mental impairments 

will generally encompass all recognised mental health conditions.151 

In establishing the existence of impairment, various factors should be taken into 

account, including when and where the impairment was first discovered, the 

perception and visibility of the impairment, the severity of the impairment, the standard 

against which that severity is judged, and the relative stability and fluidity of the 

impairment.152 

While, under the DDA, individuals alleging a mental impairment had to satisfy the 

“clinically well-recognised” requirement as mentioned above, this is no longer 

necessary under the Equality Act.153  The term “mental impairment” should be given 

its ordinary meaning.154 It is also not necessary for the cause of the impairment to be 

established, or for the impairment to be the result of an illness.155 The Equality Act 

2010 Guidance: Guidance on matters to be taken into account in determining 

questions relating to the definition of disability lists the following as examples of mental 

impairments that may give rise to a disability: 

[M]ental health conditions with symptoms such as anxiety, low mood, panic attacks, phobias, 
or unshared perceptions; eating disorders; bipolar affective disorders; obsessive compulsive 
disorders; personality disorders; post-traumatic stress disorder, and some self-harming 

behaviour; mental illnesses, such as depression and schizophrenia.156 
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Although the Equality Act excludes certain conditions157 such as alcoholism from 

consideration as impairments, the Employment Appeal Tribunal held in the case of 

Power v Panasonic UK Ltd158 that where alcohol abuse resulted in depression, the 

depression would amount to a legal disability.159 

In order to establish the existence of a mental impairment, a diagnosis by an expert 

medical practitioner will be of significant value.160 This notion was supported in the 

matter of Morgan v Staffordshire University,161 where it was stated that “the existence 

or not of a mental impairment is very much a matter for qualified and informed medical 

opinion”.162 

In establishing the existence of a mental impairment under the DDA, the Department 

for Education and Employment Guidance on the Disability Discrimination Act 1995 of 

1996, provided the following: 

A clinically well-recognised illness is a mental illness which is recognised by a respected body 
of medical opinion. It is very likely that this would include those specifically mentioned in 
publications such as the World Health Organisation’s International Classification of Diseases. 

Although the “clinically well-recognised” requirement has been scrapped under the 

Equality Act, this section remains relevant, as it illustrates the UK legal system’s 

understanding of how a mental impairment should be classified. It would appear from 

this section that the use of the ICD is preferred. Callaghan and Kent also indicate that 

the use of a diagnosis in terms of the ICD is significant in considering whether a mental 

health condition constitutes a mental impairment for the purposes of the Equality Act’s 

disability definition.163 However, other classification instruments such as the DSM are 

not excluded and may be relied on. UK judiciaries have by implication accepted the 

use of the DSM in diagnosing mental impairments, as. This is evidenced in the case 

of Marinello v City of Edinburgh Council,164 where an employee’s depression was 
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164  2011 IRLR 669. 



 

258 
 

recognised as a condition diagnosed in terms of the DSM, and stemmed from various 

incidents of workplace bullying and harassment.165 

Although the above-mentioned case was decided more recently under the EA, the 

Employment Appeal Tribunal (EAT) has shown a preference for the use of the ICD 

over the DSM in determining the existence of mental impairments. In the case of 

Morgan v Staffordshire University166 the EAT held that a similar publication may be 

used, but that the ICD is the preferred source in establishing the existence of a mental 

impairment.167 In the case of Blackledge v London General Transport Services Ltd168 

the Employment Tribunal (ET) relied on the use of the DSM in establishing the 

existence of a mental impairment. The EAT, however, held that the ET decision to use 

the DSM over the ICD was “fatally flawed”, and the matter was remitted to a different 

tribunal to establish whether the employee in that case was suffering from a mental 

impairment in accordance with the diagnostic criteria of the ICD.169 

A different approach was taken in J v DLA Piper,170 where the EAT clarified, for the 

purposes of employment law, that cases involving mental impairments and depression 

specifically, should be assessed in terms of the effect of the condition, rather than on 

the basis of an exclusively medical diagnosis. The court held the following in this 

regard: 

[I]dentifying the impairment will generally be uncontroversial and any issue is likely to relate to 
the nature and extent of the adverse effect. But in other cases – and specifically in some cases 
of mental impairment – addressing the impairment question first carries the risk of the tribunal 
getting bogged down in difficult medical, or indeed metaphysical, questions where clear 
answers may simply be unavailable: precise diagnosis and/or aetiology are notoriously difficult 
in cases of mental ill-health or incapacity. Provided there is an impairment, recognised in a 
common-sense way by the effects which it has produced, such questions simply do not need 

to be answered.171 

This approach would indeed have the effect of shifting the emphasis in establishing 

mental impairments from a diagnosis in terms of a classification instrument such as 

the ICD or DSM. In light of the above-mentioned quote, however, it would appear that 

if a reliable diagnosis is available in terms of the DSM or ICD by a mental health care 
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practitioner, that this will receive preference in establishing the existence of a mental 

impairment. 

7.3.4.2 Substantial and long-term adverse effect 

“Substantial” has been described as “more than trivial”.172 The EA Guidance states the 

following in this regard: 

The requirement that an adverse effect on normal day-today activities should be a substantial 
one reflects the general understanding of disability as a limitation going beyond the normal 
differences in ability which may exist among people. A substantial effect is one that is more 

than a minor or trivial effect.173 

The effect of an impairment determines coverage under the EA. Thus, for example, 

an individual with a minor form of depression which has minor effects on their daily life 

may not be covered, whereas someone with major depression with substantial 

adverse effects on their daily life is likely to be considered as legally disabled.174 

“Long term” may be described as a condition that has lasted, or is expected to last, at 

least 12 months or for the rest of the affected individual’s life.175 It is significant to note 

that this long term requirement was strongly challenged during the debates on the EA, 

particularly in relation to its applicability in cases of severe depression and nervous 

breakdowns.176 Conditions with effects that fluctuate may still be considered 

impairments under the meaning of “long term”. A condition will be seen as likely to 

recur if this “could well happen” rather than the higher threshold of “more probably 

than not”.177 

Depression has been drawn into question as a condition that may not be able to satisfy 

the “long-term” requirement, because of its fluctuating effects. In the case of J v DLA 

Piper178 it was held that determining whether a condition, such as depression, can 

meet the long term requirement in the Act is strongly influenced by the “looseness” 
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with which some medical professionals and most lay persons view concepts such as 

“depression”, “anxiety” and “stress”.179 In J v DLA Piper, a job offer made to an 

individual was withdrawn subsequent to her disclosure of a history of depression. Prior 

to the determination of whether this constituted unlawful discrimination, it had to be 

determined whether her depression met the requirements of a legal disability. In light 

of its recurring nature and fluctuating symptomology, it was questioned whether 

depression was sufficiently “long-term” in order to qualify as such. As a result, the 

employment tribunal found that the employee was not suffering from a mental 

impairment within the scope of the Equality Act, nor was it sufficiently long-term.180 

This decision was overturned by the EAT and the case was remitted back to a different 

ET.181 The EAT held that the ET had misapplied itself by not considering whether the 

employee was legally disabled at the relevant point in time, namely when the offer of 

employment was withdrawn, and consequently whether her depression satisfied the 

elements of the disability definition.182  

Considered on its own, a person’s impairment may not have a substantial adverse 

effect on his or her ability to perform a day-to-day activity, but if it affects more than 

one activity, it could amount to a substantial limitation.183 The Equality Act guidance 

provides that the cumulative effect of related impairments should be taken into account 

to determine whether a long-term substantial effect exists: 

The substantial adverse effect of an impairment which has developed from, or is likely to 
develop from, another impairment should be taken into account when determining whether the 
effect has lasted, or is likely to last at least twelve months, or for the rest of the life of the person 

affected.184 

“Progressive conditions”, described as conditions that increase in severity over time, 

are also included in the scope of the definition.185 In this regard, the Equality Act 

guidance states the following: 
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A person who has a progressive condition, will be treated as having an impairment which has 
a substantial adverse effect from the moment any impairment resulting from that condition first 
has some adverse effect on his or her ability to carry out normal day-to-day activities, provided 

that in the future the adverse effect is likely to become substantial.186 

The amount of time it takes a person with a mental impairment to carry out a normal 

day-to-day activity should be taken into account when determining whether the effect 

of that impairment is substantial. It should be compared with the time it might take a 

non-impaired person to complete the same activity.187 A second factor to be 

considered in assessing whether the effect of impairment is substantial is the manner 

in which a person so impaired carries out a normal day-to-day activity. Again, it should 

be compared with the way in which a non-impaired person carries out the activity.188 

An individual may also be impaired in more than one way, which independently would 

not have a substantial effect. However, considered together, the impairments may 

have a substantial overall effect on the person’s ability to carry out normal day-to-day 

activities.189 

Mitigating measures, such as the use of medication or medical treatment, should be 

ignored in determining whether impairment is substantially limiting.190 Again turning to 

the Equality Act guidance, it says: 

The Act provides that, where an impairment is subject to treatment or correction, the impairment 
is to be treated as having a substantial adverse effect if, but for the treatment or correction, the 
impairment is likely to have that effect. In this context, “likely” should be interpreted as meaning 
“could well happen”. The practical effect of this provision is that the impairment should be 

treated as having the effect that it would have without the measures in question.191 

The Equality Act guidance recognises that the specific work environment may 

exacerbate the effects of impairment and contribute to it having a substantial effect. 

Therefore, when determining whether the adverse effects of impairment are 
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substantial, the extent to which such environmental factors, either individually or 

cumulatively, are likely to have an impact on the effects should also be considered.192 

 7.3.3.3 Normal day-to-day activities 

Under the Equality Act, the determination of whether something affects a day-to-day 

activity is a matter for the tribunal to decide, “using its common sense, looking at what 

the claimant cannot do, or can only do with difficulty”.193 Consequently, where an 

element of the job in question cannot be performed because of some medical 

condition, but such task is not within the scope of normal day-to-day activities, a claim 

relating to discrimination on that ground will fail.194 

Thus, where employees have a mental health condition such as depression, they will 

have to prove that the condition and its symptoms hindered their ability to perform 

normal day-to-day activities, such as working, thinking, sleeping and concentrating. 

7.3.3.4 Deemed to be disabled 

Not only people with current or active mental health conditions suffer discrimination 

and difficulties in employment, but those who have had these conditions in the past 

may continue to face prejudice and discrimination.195 

The Equality Act provides for certain individuals who are deemed to meet the definition 

of disability without having to show that they have an impairment that has (or is likely 

to have) a substantial and long-term adverse effect on their ability to carry out normal 

day-to-day activities.196 Section 13 of the Equality Act makes provision for claims by 

individuals who have been discriminated against on the basis of perception. These 

individuals may not actually be disabled, but they are treated less favourably because 

an employer mistakenly perceives them to be disabled.197 In J v DLA Piper, the EAT 

held the following in relation to depression and perceived disability: 
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The concept of “perceived disability” presents issues different from those presented by the 
question whether a person (either a claimant or a person with whom he or she is “associated”) 
is in fact disabled. What the putative discriminator perceives will not always be clearly 
identifiable as “disability”. But many physical or mental conditions which may attract adverse 
treatment do not necessarily amount to disabilities, either because they are not necessarily 
sufficiently serious or because they are not necessarily long-term. If a manager discriminates 
against an employee because he believes her to have a broken leg, or because he believes 
her to be “depressed”, the question whether the effects of the perceived injury, or of the 
perceived depression, are likely to last more or less than twelve months may never enter his 
thinking, consciously or unconsciously (nor indeed, in the case of perceived “depression”, may 

it be clear what he understands by the term).198 

In this matter, the EAT appears to have relaxed the requirement that an employee 

should satisfy the disability definition in the strict sense, as perceived discrimination 

on the basis of mental impairment such as depression is more complex. It also appears 

to support a social model approach to disability, recognising that disadvantage may 

stem from others’ prejudice and stigmatisation, and not necessarily from the disability 

only. 

7.3.3.5 Disability vs incapacity 

As is the case under the South African legal framework, the UK system also 

distinguishes between incapacity and disability as related yet independent concepts. 

Disablement is distinguished from incapacity in the sense that disabled individuals 

may be able to perform work of various natures despite their disability.199 This is 

particularly true in the case of people with mental impairments such as depression, 

since although the disability is long-term, their symptoms may be intermittent.200 

Incapacity, on the other hand, is when an individual is incapable of working by reason 

of their mental (or physical) impairment.201 

7.3.4 Concluding remarks 

The UK legal framework has the benefit of having been strengthened by general EU 

community law, its entrenchment of the social disability model, as well as its protection 

of the rights to equality and dignity of people with mental disabilities. 

It has come a long way in addressing the rights of, and providing protection to, persons 

with mental disabilities in employment. The social model approach taken by the 
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Equality Act, especially in providing protection to those who are perceived to be 

disabled, is a significant step forward for disability jurisprudence in this jurisdiction.  

Although ambiguous under the original DDA, particularly because of the “clinically 

well-recognised” requirement, UK judicial forums now appear to be more open to 

viewing depression as both a recognised mental impairment and a legal disability 

where the requirements are met. 

7.4 Discrimination based on mental health 

7.4.1 Introductory remarks 

In the following paragraphs, the position on discrimination based on mental health in 

the UK will be studied. Apart from exploring the concept of discrimination, the 

provisions on mental health discrimination in the Equality Act, and the way this matter 

has been previously dealt with by the UK courts and tribunals, the phenomena of 

workplace harassment and workplace bullying will also be referred to.  

7.4.2 Discrimination 

7.4.2.1 Discrimination in Europe: A brief overview 

This overview aims to, briefly, highlight the significance of equality and non 

discrimination in Europe. These considerations are relevant in light of the fact that 

these concepts trickle down into UK law from the broader European framework. 

There are several sources of anti-discrimination law in Europe. As the EU constitutes 

a community (a federation), which is in turn made up of member states, each member 

state will retain its own domestic laws, which may be considered individually. The 

community as a whole, however, also has its own law that applies to all its member 

states.202 The member states are required to implement and enforce the directives 

and laws of the EU through detailed and specific legislation in their own domestic 

law.203 One such directive is the prohibition against discrimination. The ECJ is the most 

important enforcement mechanism of EU equality law. It is also an important forum for 

the development of equality and anti-discrimination law in the EU and has the 

discretion and power to develop EU law, define the nature of the law and give effect 
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to its provisions and articulations.204 The ECJ is not bound by the doctrine of precedent 

and may alter its own decisions if it believes it to be just in the circumstances.205  

Anti-discrimination provisions in the EU are aimed at general non-discrimination, the 

pursuit of equality, fair participation and equal opportunity.206 In terms of EU 

community law and the Employment Equality Directive, equal treatment is equated 

with the absence of discrimination.207  

The concept of equality is not stagnant, and its meaning and scope is subject to 

constant change and redefinition.208 At its core, though, equality requires that people 

should be treated alike.209 However, it has been argued that since every person is 

unique, it is rather difficult to find “like people”.210 As such, says Barnard, equality shall 

be achieved when there is no unjust discrimination either directly or indirectly against 

any person.211 The primary focus and flagship of the EU’s policy is the achievement 

of equality212 and, consequently, the eradication of unjust discrimination in all spheres 

of life, particularly employment. Equality has been recognised as a general principle 

of law in the EU.213  

The European Convention for the Protection of Human Rights and Fundamental 

Freedoms is an international treaty to promote and protect human rights and 

fundamental freedoms in Europe. It is enforced by the Council of Europe and the 

ECtHR. The prohibited grounds of discrimination include disability.214  

The Employment Equality Directive aims to implement and promote the principle of 

equality in the European community, and not to deviate from it.215 The concept of 
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disability under the directive is to be defined comprehensively to ensure that the 

primary question is whether or not an individual has been discriminated against on the 

basis of mental disability, instead of whether the person’s past, present, future or 

perceived impairment constitutes a disability in the legal sense.216 

7.4.2.2 The United Kingdom and discrimination: A general overview 

Under the UK legal framework, every individual has the right not to be discriminated 

against even though their “differences”, attributable to mental disability, are well known 

to the employer.217 The law aims to combat social exclusion by imposing specific 

duties upon, and requiring positive action from, employers via non-discriminatory 

selection procedures, training programmes, and policies aimed at preventing 

stigmatising behaviour.218 

Studies indicate that in 2010, 87% of employees reported one or more experiences of 

discrimination on the basis of mental health, while 18,6% reported discrimination in 

securing employment and 16,6% reported discrimination in keeping their job.219 

A particular concern in relation to mental health conditions under the UK legal 

framework is the fact that not all of these conditions may satisfy the criteria of a legal 

disability and attract legal protection.220 The individuals who cannot meet the 

requirements of the disability definition will therefore remain exposed to and 

unprotected from discrimination on the basis of their mental health, since they will fall 

outside the boundaries of legal protection extended to people with disabilities. 

Discrimination is considered to be the behavioural enactment of prejudice, with 

harassment being recognised as a significant element thereof.221 Wheat suggests that 

in light of the significant discrimination and disadvantage suffered by persons with 

mental health conditions in the workplace, the pattern of disadvantage is comparable 

with that suffered by persons of other protected groups in the past, such as race, 

                                                           
216  Whittle 2002:22. 
217  Alessandria and Rosendahl 2010:65. 
218  Alessandria and Rosendahl 2010:65. 
219  Bell 2015:198. 
220  Wheat 2007:194. 
221  Discrimination against persons with mental health conditions in UK workplaces is reportedly higly 

prevalent. Up to 50% of respondents in one study reported discrimination and harassment in 
employment on the basis of their mental health. See Clement et al. 2011:219. 



 

267 
 

gender and sexual orientation.222 According to Lockwood et al, the most significant 

mental health conditions that form the basis of discrimination claims are depression 

and anxiety caused by stress.223 

The above discussion serves to illustrate that the problem in respect of discrimination 

on the basis of mental health is not confined to South Africa and is prevalent in the UK 

as well. It further aims to outline the relevant general principles in relation to 

discrimination in the UK, before specific legislation is considered. 

7.4.3 Discrimination under the Equality Act 

7.4.3.1 Disability discrimination 

The Equality Act is premised on the notion that non-discrimination is a guarantee of 

equality, and not a special service reserved for a select few.224 The act protects 

persons with disabilities from discrimination, victimisation and harassment.225 The 

failure to make reasonable adjustments constitutes a form of discrimination under the 

act.226  

A primary objective of the Equality Act is to promote transparency in order to tackle 

discrimination in employment. This is to be achieved by promoting effective disclosure 

of mental health conditions and the sharing of information about these conditions, 

since knowledge may assist in preventing discriminatory behaviours.227 

Section 15 of the act makes provision for discrimination on the basis of disability, 

stating the following: 

 15 Discrimination arising from disability 

(1) A person (A) discriminates against a disabled person (B) if— 

(a) A treats B unfavourably because of something arising in consequence of 
B’s disability, and 

(b) A cannot show that the treatment is a proportionate means of achieving a 
legitimate aim. 

                                                           
222  Wheat 2007:204. 
223  Lockwood et al. 2014:174. 
224  Lawson 2011:363. 
225  Equality Act: sec 13-27. 
226  Phillips 2012:4. 
227  This argument is based on the premise that discrimination often stems from ignorance and a lack of  
 information. See Alessandria and Rosendahl 2010:68. 



 

268 
 

(2) Subsection (1) does not apply if A shows that A did not know, and could not 
reasonably have been expected to know, that B had the disability. 

This definition clearly provides that the discrimination must stem from an individual’s 

mental disability, and that the employer may raise the justification that the differential 

treatment was a proportionate means of achieving a legitimate aim.  

In relation to mental health conditions, such as depression, various symptoms and 

behavioural patterns may arise from these conditions. These include possible suicidal 

tendencies, unpredictable moods and diminished work performance, among others.228 

Thus if an employee’s mental health condition amounts to a legally recognisable 

disability and an employer treats the employee unfavourably because of the 

depression or something stemming therefrom, such as its symptomology or diagnostic 

features then the employer will have discriminated against the employee if it cannot 

show that the unfavourable treatment was a proportionate means of achieving a 

legitimate aim. 

Alessandria and Rosendahl provide an interesting suggestion, namely that in aiming 

to overcome stigma in relation to mental health conditions, disclosure of the condition 

may serve to dispel and disprove various stereotypical assumptions, and to denounce 

discriminatory conduct.229 Although this is highly relevant, disclosure may also have 

the opposite effect, namely subjecting the employee with a mental health condition to 

the subconscious prejudice and misconceptions of employers, as has been evidenced 

in the other comparative jurisdictions. 

In theory, employees with mental health conditions who disclose the condition to the 

employer and are subsequently unsuccessful in their applications can bring a disability 

discrimination claim against the employer. The aggrieved individual will however have 

to prove that their mental health condition satisfies the criteria of a legal disability under 

the Equality Act, while the employer will have to prove that the reason for the refusal 

of employment was unrelated to the disclosure and condition.230 It should also be 
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noted that under the Equality Act, an employer may also raise the defence of “meeting 

operational requirements” to combat a claim of discrimination based on disability.231 

7.4.3.1.1 Direct and indirect discrimination 

Direct discrimination was introduced into the DDA in 2004 as a result of the 

Employment Equality Directive.232 This concept is governed by section 13 of the 

Equality Act, which states:233  

13 Direct discrimination 

(1) A person (A) discriminates against another (B) if, because of a protected characteristic, A 
treats B less favourably than A treats or would treat others. 

Direct discrimination is centered around distinctions in treatment of people, based on 

protected characteristics. An allegation of direct discrimination must be substantiated 

by illustrating that a comparator (an individual or group in similar circumstances) was 

treated less favourably than the complainant.234 Less favourable treatment constitutes 

any form of disadvantageous treatment.235 

Direct discrimination entails treating a person less favourably than others “because of” 

his or her disability. In these circumstances the discrimination is directly liked with a 

particular characteristic, such as mental disability. Talbot and Brownsell state the 

following in this regard: 

This is broad enough to cover treating a person less favourably: (a) because they are 
associated with someone who possesses a protected characteristic; or (b) because of a 

mistaken belief that they possess one of the protected characteristics.236  

As mentioned before, similar to the “regarded as” prong of the ADA definition of 

disability in the USA, section 13 of the Equality Act now also makes provision for 

discrimination based on perception, extending additional protection to people with 

psychiatric disabilities. This position did not exist under the DDA. These individuals 
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may not actually be disabled, but they are treated less favourably because an 

employer mistakenly perceives them to be disabled.237 

Indirect discrimination, in turn, is governed by section 19 of the act, which for the first 

time in the UK introduces this concept into the realm of disability law:238  

19 Indirect discrimination 

(1) A person (A) discriminates against another (B) if A applies to B a provision, criterion 
or practice which is discriminatory in relation to a relevant protected characteristic of 
B’s.  

(2) For the purposes of subsection (1), a provision, criterion or practice is discriminatory 
in relation to a relevant protected characteristic of B’s if—  

(a) A applies, or would apply, it to persons with whom B does not share the 
characteristic,  

(b) it puts, or would put, persons with whom B shares the characteristic at a 
particular disadvantage when compared with persons with whom B does not 
share it,  

(c) it puts, or would put, B at that disadvantage, and  

(d) A cannot show it to be a proportionate means of achieving a legitimate aim. 

Indirect discrimination is at hand when certain employment policies, practices and 

criteria have a discriminatory impact on certain groups of individuals. These policies, 

practices and criteria may apply to a broad range, if not all individuals in employment, 

but disproportionately impact one group more than another without a legitimate 

reason. 

Indirect discrimination applies to circumstances where a particular employment policy, 

practice or criterion has not yet been applied to an individual, but would be considered 

discriminatory if it were to be applied.239 The prohibition against indirect discrimination 

consequently applies to job applicants as well. It may be pointed out that actual 

comparative disadvantage is not required in order to establish indirect discrimination, 

since the Equality Act makes provision for hypothetical comparisons.240 
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Thus, indirect discrimination applies in circumstances where a provision, criterion or 

practice in effect disadvantages a mentally disabled person where this cannot be 

justified as being a proportionate means of achieving a legitimate aim.241 

Discrimination arising from disability occurs where an employer treats an individual 

with a mental disability less favourably because of something connected with his or 

her disability.242 

Interestingly, it has been reported that 41% of all discrimination claims in the UK are 

based on direct discrimination and 25% on indirect discrimination in relation to 

disability in the workplace.243 

7.4.3.2 Harassment and workplace bullying 

7.4.3.2.1 Workplace harassment 

Workplace harassment, workplace bullying, poor management styles and weak 

handling of cases are particularly significant in the context of people with mental health 

conditions, as these conditions both affect and are affected by social interaction.244 

Some 7% of all discrimination claims in the UK are brought on the basis of workplace 

harassment.245 

Harassment has been labelled as one of the “harshest aggressive manifestations” that 

may occur in the workplace, resulting in a significant health and safety risk for 

employees.246 In the UK, employees have the right to labour security and health, which 

encompasses both physical and mental health and security.247 This imposes a duty 

on the employer to arrange the workplace so that employees’ dignity is not injured.248 
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The Equality Act includes three types of harassment, namely sexual harassment, 

harassment resulting from treating someone less favourably because they submitted 

to or rejected sexual harassment, and subjecting an individual to unwanted conduct 

relating to a protected characteristic where such conduct creates an intimidating, 

hostile, degrading or offensive work environment or violates such person’s human 

dignity.249 The act states the following in this regard:250 

26 Harassment 

(1) A person (A) harasses another (B) if— 

(a) A engages in unwanted conduct related to a relevant protected 
characteristic, and 

(b) the conduct has the purpose or effect of— 

(i) violating B's dignity, or 

(ii) creating an intimidating, hostile, degrading, humiliating or offensive 
environment for B. 

 (4) In deciding whether conduct has the effect referred to in subsection (1)(b), each of 
the following must be taken into account— 

(a) the perception of B; 

(b) the other circumstances of the case; 

(c) whether it is reasonable for the conduct to have that effect. 

Workplace harassment has also been described as conduct, words or attitudes that 

repeatedly or systematically prejudice a person’s mental dignity and integrity, 

jeopardise their work or degrade the work climate.251 Given the close link between an 

individual’s mental health status and inherent human dignity, harassment based on a 

mental health condition such as depression will be sufficient to violate the 

abovementioned section. UK judiciaries have in fact recognised the causal nexus 

between harassment in the workplace and the existence of mental health conditions. 

In Marinello v City of Edinburgh Council, for example, the court recognised that an 

employee’s depression had been caused by incidents of workplace harassment.252 

However, the UK legal framework does offer another piece of legislation other than 

the Equality Act that employees who have developed mental health conditions such 

as depression may turn to for redress. This is the Protection from Harassment Act of 

1997 (PHA). The PHA, which was originally aimed at combating stalking, provides 
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various criminal and civil penalties for harassment in a number of different contexts, 

including the workplace.253 In Majrowski v Guy’s and St Thomas’s NHS Trust,254 the 

court held that the doctrine of vicarious liability applied to cases of workplace 

harassment under the PHA.255 Consequently, individuals who suffer psychological 

harm or develop mental health conditions in the employment realm because of 

workplace harassment may hold their employers vicariously liable for damages. 

7.4.3.2.2 Workplace bullying 

Workplace bullying and abuse have been identified as the factors most frequently 

resulting in stress and depression in the UK.256 The phenomenon has been labelled 

“psychological violence”257 and was confirmed by the judiciary as a form of 

“psychological abuse”.258 The UK does not have any legislation in place to govern this 

issue specifically either,259 but in contrast to South Africa and the USA, it has been at 

the forefront of identifying and addressing workplace bullying since 1997 at the 

grassroots, political, organisational and legislative levels.260 Bullying is strongly linked 

with workplace harassment in the UK and is often dealt with in conjunction with it.261 

The cost of workplace bullying to individuals in the UK has been identified as primarily 

psychological. Depression, high stress levels, decreased performance and lowered 

work satisfaction have been noted as common consequences of this phenomenon.262 

In severe cases, heightened stress levels as a result of workplace bullying have also 

led to PTSD.263 

UK employees exposed to abusive behaviour and workplace bullying have often 

brought claims for harassment under the PHA,264 being a well-developed anti-bullying 
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law in circumstances where employees’ dignity-based rights are not recognised.265 

Although this statute was developed and enacted with the intention of combatting 

harassment and personal stalking, and not workplace bullying, the courts recognised 

the psychological harm caused by harassment and applied it to bullying in a similar 

fashion.266 This flexibility by the judiciary stems primarily from the fact that the PHA 

does not define harassment and merely contains a general prohibition of this 

behaviour, which involves a course of conduct which amounts to harassment of 

another and which (the perpetrator) knows, or ought to have known amounts to the 

harassment of another.267 

The judiciary may thus, depending on the circumstances, interpret certain acts of 

workplace bullying as a violation of the PHA. In Majrowski, the court confirmed that 

the PHA applied to cases of workplace bullying and that an employer might be held 

vicariously liable for acts of harassment committed by its employees in this regard.268  

In the case of Green v DB Group Services UK Ltd.,269 an employee was subjected to 

a campaign of severe workplace bullying and harassment by four co-workers in her 

department. This campaign included marginalising and ostracising the employee, as 

well as taunting her, distracting her and hiding her post and documentation.270 The 

employee reported the behaviour to the employer, but nothing was done to assist her. 

As a consequence, the employee developed and was diagnosed with severe 

depression and was placed on suicide watch.271 Upon her return to work several 

months later, she discovered an e-mail indicating that she would be dismissed, and 

she consequently suffered an immediate relapse.272 The court in this case held that 

the employer was both directly and vicariously liable for the employee’s serious 

                                                           
265  Smit 2014:171, referring to Harthill 2008:251. This is possible because the PHA very broadly defines 

harassment as follows: “(1) A person must not pursue a course of conduct - (a) which amounts to 
harassment of another, and (b) which he knows or ought to know amounts to harassment of the other. 
(2) For the purposes of this section, the person whose course of conduct is in question ought to know 
that it amounts to harassment of another if a reasonable person in possession of the same information 
would think the course of conduct amounted to harassment of the other.” See PHA: sec 1. 
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psychiatric injury and awarded her damages of just over £850 000.273 In Lyon v 

Ministry of Defence,274 in turn, an employee was subjected to workplace bullying over 

a period of several months, which resulted in him developing major depression.275 He 

was awarded damages for pain and suffering as well as aggravated damages by the 

court.276 

These cases clearly illustrate that employees in the UK who are subjected to 

workplace bullying and abuse, and develop mental health conditions such as 

depression as a result, may be awarded damages. This stands as a firm warning to 

employers to protect their employees from these types of workplace hazards, which is 

why employers in the UK have made significant attempts to curb workplace bullying 

by introducing anti-bullying workplace policies.277 Harthill suggests that while at first 

glance, it appears that employers are at the forefront of the battle against workplace 

bullying, their concern merely stems from fear of direct and vicarious liability under the 

PHA.278 Whatever the reason, however, these policies appear to have made a 

significant contribution at grassroots level. 

7.4.3.3 Dismissal 

If an employee is dismissed because of a mental health condition, the dismissal will 

constitute unlawful discrimination in the UK, unless the employer can justify it.279 One 

such justification would be that the employee’s condition renders him or her incapable 

of discharging the essential functions of the employment position. The employer will 

however be obligated to consider whether the individual can perform the job with 

reasonable adjustments, and if not, the dismissal will be justified.280 

7.4.4 Concluding remarks 

Discrimination amplifies the disability of people with mental health conditions. In this 

regard, Lockwood et al have described the Equality Act as a welcome firming up of 
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disability protections as well as a clarification for those vulnerable individuals who are 

seeking protection and wishing to disclose their condition to their employer.281 

Although, as in South Africa and the USA, discrimination, stigma and prejudice based 

on mental health conditions, especially depression, are common in the UK, the 

Equality Act does enable victims in employment to obtain redress and demand that 

their rights to equality, non-discrimination and dignity be respected, if they satisfy the 

legal requirements. 

7.5 Mental health and reasonable accommodation 

7.5.1 Introductory remarks 

In order to supplement the lessons taken from the USA in this regard, the following 

paragraphs will explore reasonable accommodation relating to mental health under 

the UK legal framework. It starts off with a broad overview of reasonable 

accommodation in Europe, and then zooms in on the UK and its legislative instruments 

governing reasonable accommodation, or “reasonable adjustments” as it is termed in 

that jurisdiction, relating to mental health conditions such as depression.  

7.5.2 Reasonable accommodation in Europe: A brief overview 

The Employment Equality Directive states the following in article 16: “The provision of 

measures to accommodate the needs of disabled people at the workplace plays an 

important role in combating discrimination on grounds of disability.”282 Reasonable 

accommodation can therefore be seen as a positive duty on employers, requiring 

some action to avoid less favourable treatment as opposed to requiring more 

favourable treatment or positive discrimination.283 In addition, the Employment 

Equality Directive is based on the assumption that other measures apart from the 

prohibition against discrimination may be needed in order to achieve equality.284 The 

directive may therefore be said to be in line with the substantive approach to equality. 

Wells also calls it “forward-looking and innovative” in its focus on reasonable 
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accommodation as the “lynchpin” of equal treatment for mentally disabled 

individuals.285 

A failure to accommodate an individual with a disability under the directive will in itself 

constitute discrimination. In this regard, in deciding whether an individual is qualified 

for the employment position, an employer must assess the suitability of the person in 

light of any accommodation that can reasonably be made.286 

The directive clearly provides for disabled people to seek reasonable accommodation, 

and it would thus appear that people who cannot establish a legal disability will be 

excluded from the provision of such accommodation. The disabled person seeking an 

accommodation measure will also have to be able to perform the essential functions 

of the job.287 Moreover, the directive restricts the duty to accommodate to the extent 

that the employer is not required to suffer a “disproportionate burden” in 

accommodating the employee.288 Generally, if a required accommodation measure 

imposes significant difficulty or expense, it is unlikely to be considered reasonable.289 

The duty to accommodate should be viewed, and legislatively implemented, in its 

entirety as an obligation or positive duty to prevent and remove barriers to equality,290 

confirming its potential interpretation as promoting substantive equality. The purpose 

of reasonable accommodation is to mediate the legitimate demands for inclusion of 

people with disabilities and the resultant costs to an employer and society that this 

could imply.291  

7.5.3 The notion of reasonable accommodation 

From a UK perspective, Bell notes that although there is an extensive body of literature 

on the duty to accommodate, there has been less focus on its application in the mental 

health context.292 Nevertheless, research indicates that this context is the most 
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contested terrain in respect of reasonable adjustments, with most disability cases 

concentrating on the interpretation of this obligation.293 Of all discrimination claims 

brought before the UK courts and tribunals, the failure to make reasonable 

adjustments is the most prevalent, with 53% of discrimination claims being based on 

this ground.294 

The making of reasonable accommodation is not a novel social concept. It aims not to 

achieve identical results for people with disabilities compared to non-disabled 

individuals, but simply to ensure that disabled persons are afforded equal opportunities 

in society and the workplace.295 Bell argues that the duty to accommodate holds the 

promise of reconciling individual needs with business requirements in terms of job 

design.296 According to Whittle, the duty to accommodate requires nothing more than 

the provision of accommodation to cater for the needs of people with disabilities and 

does not require anything beyond that which has already been provided to other 

members of society.297 In the past, reasonable adjustments have been viewed as a 

form of welfare benefit or handout, which stemmed primarily from the restrictive 

interpretation of the disability definition. However, it does not constitute a form of 

compensation or subsidy, but rather a tool that compels employers to remove 

disadvantages from the workplace that restrict the equal participation of people with 

disabilities.298 

In addition, it is believed that reasonable accommodation has the potential to 

humanise the experience of work via its “decommodification”.299 Job design is no 

longer a matter purely of market forces, but can instead be reshaped to reflect the 

needs of the individual.300  
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In its current form under the Equality Act, reasonable accommodation301 concentrates 

on whether an adjustment is reasonable or not and requires an employer to take all 

reasonable steps in all circumstances to prevent a person with a mental disability from 

being placed at a substantial disadvantage compared to those who are not disabled.302 

The duty to make reasonable adjustments is considered to be a pivotal feature of UK 

law, which is to be decided objectively based on the facts of a particular case and can 

be wide in scope and application, placing a significant duty on the employer.303 

Reasonable accommodation in employment may encompass anything from adapting 

the workplace and work arrangements to adjusting policies or practices to meet the 

needs of the disabled employee where it is reasonable to do so.304 

7.5.4 Reasonable adjustments under the Equality Act 

Disability is the only protected characteristic to which the duty to provide reasonable 

accommodation applies under the UK legal framework, which is in line with both EU 

community law and international law. The concept of reasonable adjustments aims to 

provide “preferential” treatment for disabled individuals, without the risk of equipping 

a non-disabled individual with a legitimate discrimination claim.305 The Equality Act 

has had the effect of “tidying up and harmonising” the previous duties to provide 

reasonable accommodation under UK law.306  

UK judicial precedent indicates that in considering reasonable adjustment measures, 

employers in the past tended to rush to the conclusion that nothing could be done for 

the employee, without considering a range of possible alternatives such as increased 

rest breaks, part-time work, flexible work and job-sharing.307 In Cumbria Probation 

Board v Collingwood,308 for example, an employee who had been on sick leave 

because of his depression sought a meeting with his employer to discuss the situation, 

                                                           
301  The duty to make reasonable accommodation for people with disabilities first appeared in UK law in 

the DDA (preceding the Employment Equality Directive and UN Disability Convention). See Lawson 
2011:367. 

302  Lockwood et al. 2014:170. 
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but the employer refused on the basis that its business policy did not permit 

confidential discussions with employees about health issues.309 The EAT held that the 

refusal constituted failure to make a reasonable adjustment for the employee, as the 

employee had expressed a need to converse with the employer in confidence about 

his condition.310 It was held that a reasonable employer would have agreed to such a 

discussion.311 In the case of Hinsley v Chief Constable of West Mercia 

Constabulary,312 it was held that reappointing an employee without her having to 

undergo the normal recruitment procedures after she had resigned while suffering 

from depression constituted a reasonable adjustment.313 

The Equality Act and the Employment Equality Directive define reasonable 

accommodation as a particular duty to respond to the disadvantage experienced by a 

particular person, and to take into account the specific circumstances of each specific 

case and the impairment of the specific individual.314 This level of sensitivity to the 

particular individual and his or her circumstances is a vital tool to ensure that a 

countless range of barriers are removed, on a case-by-case basis, for different people 

with different impairments, backgrounds, skills and work methods.315 

As is the case in the other jurisdictions, the individual seeking reasonable 

accommodation measures will first have to prove that they meet the requirements set 

by the disability definition. The Equality Act sets out the reasonable accommodation 

duty in sections 20 to 22, which are supplemented by additional context-specific details 

in the schedules to the act. The relevant provisions are as follows:316 

20 Duty to make adjustments 

… 

(2) The duty comprises the following three requirements.  

(3) The first requirement is a requirement, where a provision, criterion or practice of A’s puts a 
disabled person at a substantial disadvantage in relation to a relevant matter in comparison 
with persons who are not disabled, to take such steps as it is reasonable to have to take to 
avoid the disadvantage.  

                                                           
309  Cumbria Probation Board v Collingwood: 23. 
310  Cumbria Probation Board v Collingwood: 45-47. 
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(4) The second requirement is a requirement, where a physical feature puts a disabled person 
at a substantial disadvantage in relation to a relevant matter in comparison with persons who 
are not disabled, to take such steps as it is reasonable to have to take to avoid the 
disadvantage.  

(5) The third requirement is a requirement, where a disabled person would, but for the provision 
of an auxiliary aid, be put at a substantial disadvantage in relation to a relevant matter in 
comparison with persons who are not disabled, to take such steps as it is reasonable to have 
to take to provide the auxiliary aid.  

… 

(9) In relation to the second requirement, a reference in this section or an applicable Schedule 
to avoiding a substantial disadvantage includes a reference to—  

(a) removing the physical feature in question,  

(b) altering it, or  

(c) providing a reasonable means of avoiding it.   

 

21 Failure to comply with duty 

(1) A failure to comply with the first, second or third requirement is a failure to comply with a 
duty to make reasonable adjustments.  

(2) A discriminates against a disabled person if A fails to comply with that duty in relation to that 
person. 

Clearly, then, failure to comply with the reasonable adjustment duty will amount to 

unlawful discrimination. It is a requirement to remove substantial disadvantage faced 

by an “interested disabled person”. “Substantial” is defined as “something more than 

minor or trivial”,317 and consequently sets the level of required disadvantage relatively 

low.318 This implies that employers may have to incur some direct or indirect costs, 

although research has indicated that these costs are often low.319 On the matter of 

costs, the EAT in Cordell v Foreign and Commonwealth Office320 held that in 

determining reasonable accommodation, the disadvantage to the employee if the 

adjustment is not made had to be balanced with the cost to the employer of making 

the adjustment.321 It was further held that in balancing these concepts, tribunals had 

to make a judgment based on what they consider to be right and just in their capacity 

as an “industrial jury”.322 

The statutory duty contained in section 20(3) of the Equality Act has been subdivided 

into various stages, as established in the locus classicus case of Environment Agency 
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v Rowan,323 with further development in Royal Bank of Scotland (RBS) v Ashton.324 

These stages, with slight variations from one tribunal to the next, have been set out 

as follows for cases involving mental health conditions:325 

1. What is the provision, criterion or practice (PCP)? 
2. Is the disabled person placed at a substantial disadvantage due to the application of the 

PCP in comparison with persons who are not disabled? 
3. Can reasonable steps be taken to prevent the PCP creating that disadvantage? 

The duty to make reasonable adjustments is not without limitations, however, since it 

applies only to work-related matters. A reasonable adjustment involves taking steps 

to make it possible for an employee with a mental health condition to remain employed. 

For example, in the case of Tameside v NHS Trust v Mylott,326 the EAT held that 

allowing a disabled employee who is incapacitated in his ability to work, to leave the 

employer’s service on favourable terms did not constitute a reasonable adjustment.327 

7.5.4.1 The interactive process in selecting appropriate measures of reasonable 

adjustment 

Significantly, the duty to accommodate does not arise unless the employer is aware, 

or ought to have been aware, that the particular individual is disabled and exposed to 

the relevant substantial disadvantage.328 The employer may be made aware of the 

mental disability through disclosure by the individual or from sufficient evidence in this 

regard. A period of extended sick leave or absenteeism, for example, may be sufficient 

to alert an employer to the fact that an employee has a disability.329 An employee is 

however not obligated to disclose his or her mental disability to the employer, except 

if the disability could present a health and safety risk to others.330 

As an employer must be aware of the mental health condition in order to make 

reasonable adjustments, employees with these issues find themselves in the position 

of having to either disclose the condition or make do without accommodation. 

However, academic literature has extensively documented the high levels of 
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stigmatisation associated with mental health conditions, and the barriers this creates 

to disclosure. Discrimination and social exclusion as well as the anticipation of it may 

lead many individuals to conceal their mental health conditions from their employers 

in order to avoid falling victim to such conduct.331 

Nevertheless, reasonable accommodation does require a process of dialogue 

between the employer and the individual, which should provide for mutual 

understanding and tailoring of the accommodation measure to suit the specific 

circumstances.332 While employees are better able to suggest how their mental 

disabilities may be accommodated, the inherent onus is on both parties to be 

imaginative and flexible in their approach to reasonable accommodation.333 This helps 

displace ingrained assumptions about what an individual with a mental disability can 

achieve or about such a person’s potential productivity.334 

Brohan et al indentify four possible elements in the disclosure of mental health 

conditions to an employer. These are the following:335  

 Voluntary or involuntary disclosure. In circumstances where the symptoms and 

effects of the mental health condition are not visible or evident to an employer, 

the disclosure thereof would be voluntary. On the other hand, if the symptoms 

and effects, or even the side effects of the medication is evident to an employer, 

disclosure of the condition would more likely be involuntary. 

 Full or partial disclosure. This entails whether the employee will disclose all 

aspects of the condition or only certain facets thereof.336  

 Selectiveness in disclosure. This involves whether an employee will disclose 

their mental health condition to select persons within the work environment 

only, or whether disclosure will be made to a broader range of individuals. 
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 The timing of the disclosure. This pertains to the point in the employment 

process when the disclosure is made, namely in the pre- or post appointment 

phase. 

These elements will all impact when, how and to what extent an employee with a 

mental health condition engages in the interactive process with an employer. 

Evidence indicates that UK tribunals and courts often consider late or no disclosure to 

the employer of a medical condition such as a mental disability as a lack of cooperation 

with the employer’s attempts to ascertain the employee’s condition and limitations, 

which negatively reflects on the employee’s case.337 

7.5.4.2 Health and safety at work 

Although the Equality Act does not explicitly provide that employers may escape their 

duty to make reasonable adjustments for the mental disabilities of their employees if 

the particular mental health condition poses a threat to others in the workplace, the 

Health and Safety at Work Act of 1974 (HSW)338 provides some insight in this regard. 

The HSW aims to secure the health, safety and welfare of persons at work.339 UK 

employers are bound in terms of this statute to promote health and safety in the 

workplace and may consequently rely on this duty to justify excluding from 

employment those persons whose mental health conditions that pose a threat to 

occupational health and safety. The HSW is however silent on the duty to make 

reasonable accommodation to eliminate such threat.340 

7.5.4.3 Return to work 

In the context of people with mental health conditions, returning to work can pose 

significant challenges. For example, the reactions of supervisors, clients and co-

workers may suggest that the person’s judgment can no longer be trusted, or there 

may be embarrassment and social awkwardness over how or whether to discuss the 
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reason for the employee’s absence.341 Research indicates that many professional 

workers who take medical leave as a result of a mental health condition such as 

depression experience difficulties in maintaining a stigma-free relationship with their 

employers and co-workers upon their return to work.342 It has been pointed out that as 

a result of the anxiety associated with the concept of returning to work, temporary 

adjustments are vital in this process.343 Bell is among those who suggest that the 

concept of providing reasonable adjustments may hold significant potential to address 

the barriers experienced by persons with mental health conditions upon their return to 

work.344  

Support for this may be found in the matter of Croft Vets v Butcher,345 where an 

employee took a leave of absence as a result of depression and stress. Medical 

evidence indicated that the employee’s return to work would be facilitated if the 

employer were to fund psychiatric sessions for the employee. However, the employer 

contended that this request was beyond the scope of the reasonable adjustments 

duty.346 The EAT sided with the employee and distinguished between the employer 

having to fund general medical treatment as opposed to treatment specifically 

designed to enable the employee to return to work.347 

In certain other cases involving mental health, workplace disputes may constitute a 

key barrier to an employee’s prospects of returning to work.348 This conundrum was 

illustrated in Leeds Teaching Hospital NHS Trust v Foster,349 where an employee’s 

relationship with his manager broke down and led to stress-related ill health and 

absence from work.350 The employee requested to be relocated to a different 

department, but the employer denied the request.351 The EAT in this case held that it 
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would have been a reasonable adjustment to relocate the employee to a different 

department,352 since the resolution of the dispute was crucial in improving the 

employee’s mental health and facilitating his return to work.353 

 7.5.4.4 Reasonable adjustments and dismissal 

A significant consideration in relation to mental health conditions and reasonable 

accommodation is the overlap between extended absence due to sick leave and 

dismissal. Most employers in the UK have policies in place to govern illness that 

eventually culminates in dismissal where there is extended absence.354 In this regard, 

employers are not expected to disregard all disability-related sickness absences, but 

are obligated to disregard some or all of these absences by way of an adjustment if 

this is reasonable.355 Consequently, it would appear that employers should first 

attempt to reasonably accommodate employees with mental disabilities before 

dismissing them in cases where these individuals have been absent from work for an 

extended period. 

In Newham Sixth Form College v Sanders,356 an employee was dismissed based on 

her poor timekeeping skills. She, however, suffered from depression, and medical 

evidence indicated that this affected her ability to get up in the mornings, which in turn 

affected her ability to perform day-to-day activities, including showing up for work on 

time.357 The ET held that the employer had failed in its duty to provide the employee 

with a reasonable adjustment for her depression, such as allowing her flexible working 

time or to work from home.358 In addition, the EAT and the appeal court found that the 

requirement that the employee had to be at work at 08:45 or had to inform the 

employer that she would be late placed her at a substantial disadvantage.359 However, 

although the employee had informed the employer in writing of her depression, the 
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court of appeal found that the employer was not given sufficient evidence of the 

severity of the depression and how it affected her ability to get to work on time.360 

This case clearly illustrates that employees with depression or other mental health 

conditions should provide their employers with sufficient evidence of the disorder, as 

well as of how the symptoms of the condition may affect their ability to perform day-

to-day activities, and which of these activities are likely to be affected. 

7.5.5 Measures of reasonable adjustment 

The employer is required to make reasonable adjustments so that an individual with a 

mental disability is not disadvantaged compared to a non-disabled individual. These 

measures of reasonable adjustment could include:361 

 a phased return to work – for example working flexible hours or part-time; 

 time off for medical treatment or counselling; or 

 assigning to another employee those tasks that a mentally disabled employee 

cannot easily perform. 

Research indicates that typical adjustments for mental health conditions go to the 

heart of the organisation of modern workplaces and include measures such as 

providing greater flexibility in work schedules or restructuring open-plan workplaces to 

make them quieter.362 Other accommodation measures afforded to employees with 

mental health conditions are a reduced workload, increased supervision, access to 

counselling and working from home.363 

In certain circumstances, employees with mental health conditions such as depression 

may experience difficulties concentrating and remembering, either as part of their 

condition or as a side effect of medication. In these circumstances, appropriate 

reasonable adjustments may include providing room dividers (or other appropriate 

sound and visual barriers), reducing noise in the work environment (if possible) and 

                                                           
360  Newham Sixth Form College v Sanders: 18, 20. 
361  Gov.UK 2015b. https://www.gov.uk/if-you-become-disabled/if-youre-in-employment-and-become- 
 disabled. Accessed on 15/09/2015. 
362  Bell 2015:200. 
363  Bell 2015:210, referring to Henderson et al 2013:73. 

https://www.gov.uk/if-you-become-disabled/if-youre-in-employment-and-become-%20%09disabled
https://www.gov.uk/if-you-become-disabled/if-youre-in-employment-and-become-%20%09disabled
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giving written instructions that may serve to decrease anxiety and increase 

confidence.364 

7.5.6 Concluding remarks 

The influence of EU community law and its substantive approach to equality in the 

form of reasonable accommodation has had a significant impact on UK jurisprudence. 

The Equality Act and the resultant judicial precedent go a long way toward elucidating 

the nature of reasonable accommodation for employees with mental health conditions, 

and provide valuable lessons on the potential limitations, requirements and measures 

of accommodation, which South Africa would be well advised to incorporate in its legal 

framework. 

7.6 Conclusion 

This chapter has confirmed that South Africa undoubtedly stands to learn important 

lessons from the UK’s approach to mental health conditions in the workplace. It has 

shed light on the disability-specific legislation governing disability discrimination and 

reasonable accommodation in the labour realm in that jurisdiction. The UK, together 

with the influential EU community law, has endorsed a social model approach to 

mental disability, along with an extensive disability definition. UK lawmakers have also 

published legal guidelines on how mental health conditions such as depression should 

be dealt with in the context of disability, discrimination and reasonable 

accommodation. In addition, the judicial precedent from this jurisdiction is very 

informative, especially in relation to depression in the workplace.  

 

                                                           
364  Liimatainen and Gabriel 2000:9. 
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CONCLUSION TO THE COMPARATIVE JURISDICTIONS AND MENTAL HEALTH 

CONDITIONS 

___________________________________________________________________ 

Part 3 has brought to the fore several significant insights in relation to mental health 

conditions, particularly depression, under the USA and UK legal frameworks. It would 

appear that in many respects, these frameworks and their disability-specific legislation 

and provisions are useful benchmarks against which to formulate suggestions and 

recommendations to develop and improve the South African position.  

The USA and UK legal frameworks have seen many legal developments in relation to 

mental disability, discrimination based on mental health as well as reasonable 

accommodation for mental health issues, which appear to be more advanced and 

effective than those currently in force in South Africa. The final part of this study is thus 

dedicated to a reflection on the lessons to be drawn from the legal developments and 

positions in the two comparative jurisdictions (chapter 8) and a detailed description of 

practical recommendations on how these lessons may be applied in the South African 

context (chapter 9). 
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PART 4 

THE LEGAL WAY FORWARD: 

COMPARISON, RECOMMENDATIONS AND CONCLUSION 

 

“The aim of life is self-development. To realize one’s nature perfectly – that is what each of us is here 
for.”  

― Oscar Wilde 

_________________________________________________________ 
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CHAPTER 8 

THE LEGAL WAY FORWARD IN SOUTH AFRICA: 

LESSONS FROM THE COMPARATIVE JURISDICTIONS 

___________________________________________________________________ 

8.1 Introduction 

The aim with this chapter is to extract relevant principles in relation to mental health 

conditions in the employment law areas of disability, discrimination and reasonable 

accommodation from the legal frameworks of the comparative jurisdictions and 

compare them to those of South Africa. The ultimate objective is to identify possible 

lessons for improving the South African legal framework in this regard.  

This will be done by independently appraising each of the three employment law areas 

mentioned above. Within each of these sections the relevant considerations from the 

USA and UK will be highlighted, followed by how these considerations may assist the 

South African legal framework.1 

8.2 Mental disability 

8.2.1 Lessons from the international instruments in the consideration of people 

with mental disabilities 

As the leading international law instrument in relation to mental disability in the 

workplace, the UN Disability Convention is of primary significance in South Africa, 

particularly since the jurisdiction signed and ratified the convention.  

The UN Disability Convention promotes a concept of disability that recognises that 

people with mental disabilities are exposed to oppression. The significance of the 

convention lies in the fact that it serves as a reference for the protection of the rights 

of people with disabilities, including mental disabilities such as depression, in all 

countries across the world. In all signatory countries, the convention forms the basis 

                                                           
1  The reflections, suggestions and contentions used in this section flow primarily from the  

 considerations and studies conducted in chapters 3, 6 and 7. As the research was comprehensively 
presented and referenced in those chapters, relevant considerations will be extracted for use in this 
section without repeating the references. It must be noted, however, that the original sources still apply 
to all considerations contained in this section. 
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on which to construct domestic legislation and social policies in relation to disability.2 

In South Africa, however, the convention has not been used as a basis for establishing 

disability-specific legislation in the employment realm. This omission constitutes a 

noteworthy flaw in the South African legal framework, and that the convention and its 

principles should be implemented to that end.  

The convention redefines disability as both a biomedical and a social concept, 

entailing both bodily impairments and a human rights perspective.3 This reflects a 

realistic and integrated approach to mental disability in the workplace, as it takes all 

aspects of disability into account. The endorsement of such a social model approach 

to disability in the UN Disability Convention goes a long way towards counteracting 

discriminatory attitudes towards people with mental health conditions, which create 

barriers to their effective participation in society and the workplace. Therefore, the 

convention’s move towards a social model of disability serves as a welcome 

acknowledgement that mental disability is more than just a medical condition, and that 

prejudice based on such a condition may be just as disabling as the condition itself. In 

terms of the convention, the disadvantage suffered is not inherent in the human body, 

but the result of attitudes, values and practices that discriminate against people with 

mental disabilities.4 

It appears, then, that by adopting the UN Disability Convention, the issue of mental 

disability is acknowledged as a matter of justice, human rights and equality.5 It is 

precisely this human-rights-based approach that would serve to strengthen legal 

protection for people with mental health conditions in the South African employment 

realm. After all, an emphasis on human rights such as equality and dignity in the 

understanding of disability is in line with South Africa’s well-documented commitment 

to protect and advance human rights under its Constitution. Confirming the link 

between human rights in international law and under the South African legal system, 

and placing these at the centre of South Africa’s disability jurisprudence, will advance 

legal certainty and firmly entrench constitutional dignity and equality for people with 

mental health conditions in employment. 

                                                           
2  Diniz et al. 2009:68. 
3  Diniz et al. 2009:62. 
4  Diniz et al. 2009:62. 
5  Diniz et al. 2009:69. 
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In spite of the fact that South Africa puts a high premium on the achievement of 

equality, equal opportunity and the protection of human dignity in the workplace, the 

country’s disability jurisprudence appears to orbit the medical model rather than the 

social model of disability. In light of South Africa’s long history of ingrained prejudice 

on many grounds, including mental health status, the UN Disability Convention’s move 

towards a social disability model should be adopted under the South African legal 

framework also. This will help eradicate social, economic, legal and cultural barriers 

that prevent employees with mental health conditions from fulfilling their human rights 

such as equality and dignity in the workplace. 

The UN Disability Convention’s substantive approach to equality is in line with the 

South African Constitution’s commitment to achieving substantive equality in South 

African society and the workplace. This shared foundation and the need for 

substantive equality in the context of people with mental health conditions may 

facilitate the adoption of the convention’s principles into disability jurisprudence under 

the South African legal framework.  

However, the UN Disability Convention is not the only international law instrument that 

may provide lessons for the South African legal framework in relation to mental 

disability. The other instruments, namely the ILO Vocational Rehabilitation and 

Employment (Disabled Persons) Convention, the ILO Disability Code, the ILO 

Executive Summary on Mental Health in the Workplace and the ILO and WHO report 

Mental Health and Work: Impact, Issues and Good Practices, all stress the importance 

of protecting the human rights of people with mental disabilities. All of these 

instruments emphasise the right to equality, equal opportunity and inherent human 

dignity of persons with mental disabilities, thus overlapping with commitment under 

the South African legal framework to advance and protect these rights for this group 

in the workplace. Therefore, adopting the principles of these international law 

instruments into South African law can only strengthen the position of employees with 

mental conditions by endorsing and entrenching a human-rights-based approach to 

mental disabilities in South Africa. 
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8.2.2 Lessons from the legal frameworks of the United States of America and the 

United Kingdom 

8.2.2.1 The legal status of mental disability and the disability definition 

Firstly, it is important to keep in mind that the detailed legal considerations in relation 

to mental disabilities under the South African legal framework are embodied in a non-

binding code of good practice. The USA legal framework, on the other hand, includes 

a detailed body of federal disability legislation that governs mental disabilities in the 

employment realm. The ADA contains an expansive definition of disability, and 

statutorily attempts to place disability jurisprudence in line with the social disability 

model, providing binding legal protection to people with mental disabilities. Similarly, 

the UK legal framework also has a detailed body of disability legislation that governs 

mental disabilities in the workplace. Similar to the ADA, the Equality Act also attempts 

to align disability jurisprudence with the social disability model, and also affords 

binding legal protection to people with mental disabilities.6 

Secondly, the South African legal framework does not have a specialised forum, 

committee or agency that is specifically charged with enforcing disability law, or that 

issues guidelines to support the legal interpretation of mental health conditions and 

mental disabilities. The USA, however, has established the EEOC, which is specifically 

tasked to enforce the ADA in relation to mental disabilities in employment, as well as 

to issue guidelines in this regard. As the South African legal system does not include 

a commission such as the EEOC, the prevalence of claims involving mental health 

conditions are not tracked effectively and made available for public consideration. The 

EEOC not only keeps track of these claims, but categorises information regarding 

claims under separate headings based on each specific mental health condition. Such 

monitoring of claims involving mental health conditions is beneficial in considering the 

problematic nature of these conditions in the workplace. 

In the third instance, while the UK government lists several mental health conditions, 

including depression, as likely disabilities under the Equality Act, the South African 

government does not take a similar approach, and mental health conditions such as 

                                                           
6  Interestingly, Pretorius et al suggest that if the disability definition under the EEA is narrowly 

interpreted, it resembles the definition under the Equality Act. See Pretorius et al. 2014:7-30(3). This is 
significant, as it indicates an overlap between the South African and UK legal frameworks. 
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depression are not legally recognised as possible disabilities, despite their prevalence 

in the employment realm.7 

One similarity deserves mentioning. The ADA’s disability definition plays a 

“gatekeeping” function in disability law to ensure that only people whose mental health 

conditions satisfy the legal criteria are considered to be people with mental disabilities. 

This is similar to the South African legal position, where the disability definition under 

the EEA and Disability Code aims to achieve the same purpose, as well as to the 

definition under the Equality Act (as preserved from the DDA). 

8.2.2.1.1 Mental impairment 

Although the judiciary has adopted the use of the DSM in South African law, neither 

the South African Disability Code nor the Disability Guidelines endorse the use of any 

classification instrument to establish the existence of a “clinically recognised condition” 

as a mental impairment. Under the USA legal framework, on the other hand, the EEOC 

officially endorses the use of a diagnosis in terms of the DSM to establishment mental 

impairment. The United States does however not restrict this analysis to a diagnosis 

in terms of the DSM, and other methods of establishing mental impairment may also 

be used.  

Even though the use of both the DSM and ICD classification systems is recognised 

under South African law to establish mental impairment, the judiciary seems to prefer 

the DSM. This differs slightly from the position in the UK, which also recognises the 

use of both instruments, but prefers the use of the ICD to establish mental impairment 

in a legal setting. The South African legal framework would benefit from explicitly 

endorsing the use of one or both of these classification instruments, as the USA and 

UK have done, in order to promote legal certainty. 

The South African legal framework requires that mental impairment be “clinically 

recognised”. In the USA, mental impairment does not have to be clinically recognised, 

and any psychological or mental disorder or illness will qualify. This approach seems 

to lean more towards the social model of disability and alleviates the burden on 

individuals who wish to establish their mental health condition, such as depression, as 

                                                           
7  Mental health conditions, such as depression, are not listed as likely or predictive disabilities in any  
 guidelines or codes of good practice under the South African legal framework, as is done in the UK. 
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a mental disability.8 The requirement that mental impairment should be “clinically 

recognised” in terms of the Disability Code’s definition overlaps with the previous 

position under the UK’s DDA, which required mental impairments to be “clinically well-

recognised”. In terms of the Equality Act, however, this requirement has been 

scrapped, which has rendered the consideration of mental impairment in the UK 

similar to that in the USA. In terms of the Equality Act, mental impairments will 

generally encompass all recognised mental health conditions.  

Neither the South African Disability Code nor the Disability Guidelines explicitly 

recognise depression as a mental impairment under the South African legal 

framework. The EEOC guidelines do however list depression as a recognised legal 

mental impairment, which has the benefit of creating legal certainty and largely 

bypassing the need for extensive debates by expert witnesses. Similar to the EEOC 

guidelines, the Equality Act guidance lists various mental health conditions, including 

depression, as examples of recognised mental impairments that may give rise to a 

disability. Again, listing these conditions in this manner has the benefit of creating more 

legal certainty and obviating the need for expert opinions and deliberations as to 

whether a certain mental health condition may be recognised as a mental impairment. 

This increased legal certainty may assist the South African legal framework, which 

fails to explicitly recognise various mental health conditions as recognised mental 

impairments. 

Significantly, the South African position overlaps with the UK’s in that a diagnosis by 

an expert medical or mental health-care practitioner is of significant value in 

establishing impairment.  

8.2.2.1.2 Long-term, recurring and progressive conditions 

As discussed in chapter 3, the South African legal framework governing mental 

disability requires mental impairment to be long-term, recurring or progressive. The 

ADA does not explicitly refer to long-term or recurring, but instead refers to “a record 

of such impairment”, which implies that it has occurred previously or has been long-

                                                           
8  Although it could be contended that this approach may open the floodgates of frivolous litigation  

 since the burden of proof is lighter, the case law discussed in chapters 6 and 7 clearly indicates that this 
would not be so, as the other elements of the disability definition still serve an effective gatekeeping 
function. 
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term in nature.9 This implication would in effect mean that the South African legal 

position overlaps with the USA’s. The South African definition also arguably intersects 

with the USA position in terms of recurring conditions. Under the Disability Code, 

mental impairment must be likely to reoccur and to be substantially limiting. Under the 

ADA, mental impairment that is episodic or in remission will constitute a disability if it 

is substantially limiting when it is active.  

The South African position overlaps significantly with the UK legal framework’s 

considerations of “long-term”, “recurring” and “progressive” conditions. As is the case 

under the Disability Code, long-term conditions under the Equality Act should have 

lasted or be expected to last at least 12 months, or be prevalent for life. In terms of 

recurring conditions, the UK legal framework recognises conditions with fluctuating 

effects and inter-episode remissions as long-term conditions, provided that the 

recurring effects “could well happen”. Finally, as far as progressive conditions are 

concerned, both jurisdictions view these as conditions that increase in severity over 

time, change or recur and will become substantially limiting. 

8.2.2.1.3 Substantially limits 

In the context of substantial limitation, it should be highlighted that in terms of the 

South African approach, this concept involves the “substantial limitation of entry into 

or advancement in employment”, while the USA position involves the “substantial 

limitation of a major life activity”. Although these concepts overlap in that they both boil 

down to an individual’s substantial limitation to discharge the inherent requirements of 

his or her job because of mental impairment, the USA’s approach appears to be 

broader than South Africa’s.10 

Substantial limitation under the UK legal framework involves the “substantial and long-

term adverse effect to carry out normal day-to-day activities”. Although this definition 

has a stronger overlap with the USA disability definition, it nevertheless intersects with 

                                                           
9  Christianson 2004, in Dupper et al. 2004:167-268. 
10  The USA approach is considered to be broader, since the substantial limitation relates to a major life 

activity, as discussed in 6.3.3.4. Major life activities are personal to the individual concerned and will 
depend on the circumstances. In terms of the South African approach, on the other hand, the 
substantial limitation relates to an individual’s ability to enter or advance in employment. Therefore, it 
only involves a limitation on an individual’s ability to be hired or promoted in the workplace. This 
assessment is thus limited to the individual in the workplace, while the USA approach involves the 
individual’s impairment in multiple areas of life. 
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the South African definition, as it highlights an individual’s substantial limitation to 

discharge his or her inherent job functions due to mental impairment. 

The purpose of the substantial limitation criterion under the South African legal 

framework is to eliminate from consideration all mental impairments that have trivial or 

minor adverse impacts. This approach overlaps with that in the UK, which requires a 

substantial limitation to be something “more than trivial”. The effect or impact of mental 

impairment determines coverage under the Equality Act. This is similar to the position 

in South Africa, which emphasises the impact of the mental impairment in the 

employment environment instead of the disability itself. 

The position under the South African legal framework overlaps with both the USA and 

UK legal positions in the sense that long-term and recurring (episodic) mental 

impairments of a serious nature, such as depression, may substantially limit an 

individual in discharging the inherent requirements of his or her employment position. 

The Disability Code requires that “an assessment to determine whether the effects of 

an impairment are substantially limiting, must consider if medical treatment or other 

devices would control or correct the impairment so that its adverse effects are 

prevented or removed”. Although this position was mirrored in the original ADA, the 

ADA Amendment Act removed this requirement. Consequently, the consideration of 

mitigation measures in determining whether impairment substantially limits a major life 

activity is prohibited in the United States.  

The use of antidepressants is therefore not taken into account when establishing 

substantial limitation. The USA approach is preferable, as the effects of mental health 

conditions are always residually present and are never fully eradicated. Although the 

use of antidepressants may remove some of the symptoms and consequences of the 

employee’s depression, the individual may to some extent still be impaired in 

performing his or her employment duties or functioning effectively in the workplace.  

Thus, despite the mitigation, an employee may end up in a situation where (s)he is still 

too impaired to perform the job effectively, but not substantially limited in discharging 

the inherent requirements of the job.11 This may preclude the employee from claiming 

                                                           
11  For example, the use of antidepressant medications may cause an employee to become fatigued or  
 experience a loss of focus, resulting in possible flaws in their work and the performance of their  
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disability status, which puts him or her at a disadvantage. This disadvantage may 

extend so far as the employee being dismissed on the basis of incapacity, which in the 

absence of disability status will significantly restrict the employee’s opportunity of 

claiming or receiving reasonable accommodation measures. 

Under the Equality Act, in turn, mitigating measures such as the use of medications 

and medical treatment are to be eliminated from consideration in assessing whether 

a mental impairment has a substantial and long-term adverse effect on an individual’s 

ability to perform normal day-to-day activities. This approach is therefore similar to the 

USA legal position, but different from the South African position, where mitigating 

measures are indeed taken into account in assessing substantial limitation. For the 

same reasons cited above in respect of the position in the USA, therefore, the UK 

approach is equally preferable. 

Categories of mental health conditions such as depression are not explicitly listed in 

the Disability Code or in the Disability Guidelines as possible predictive mental 

impairments that may substantially limit entry into or advancement in employment. In 

its section on predictable assessments, the USA’s EEOC, on the other hand, lists 

major depressive disorder (depression) along with PTSD, bipolar disorder, obsessive 

compulsive disorder and schizophrenia as impairments that may substantially limit a 

major life activity. This has the benefit of creating the presumption that depression and 

other mental health conditions may substantially limit employees’ ability to perform the 

inherent requirements of a job, which in turn alleviates their burden of proof in 

establishing substantial limitation. 

In terms of the South African position, the negative side effects of medications such 

as antidepressants are not officially recognised as substantial limitations or considered 

as part of the analysis to determine substantial limitation. Considering the use of 

medication is only relevant in so far as it removes the substantial limitation. In the USA, 

however, the negative side effects of medication may be taken into account in 

determining whether an individual’s impairment is substantially limiting. Consequently, 

if the use of antidepressants gives rise to any side effects that substantially limit a 

                                                           
 employment duties. The employee may thus be suffering, but these mistakes may not be significant  
 enough to constitute a substantial limitation of their ability to discharge the inherent requirements of  
 their employment position. 
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depressed individual in performing the inherent requirements of his or her job, this will 

be taken into account in the assessment, even though these limitations do not stem 

directly from the impairment. This USA approach is preferable, since the negative side 

effects of medication may in many instances impair people with mental health 

conditions such as depression in effectively performing their employment duties and 

fulfilling their inherent job requirements. 

The South African legal framework does not explicitly recognise that environmental 

factors in the workplace may contribute to an employee’s mental impairment having a 

substantial adverse effect. The Equality Act guidance, on the other hand, 

acknowledges that the specific work environment may exacerbate the effects of 

impairment and contribute to it having a substantial effect. Therefore, in terms of the 

UK legal position, when determining whether the adverse effects of impairment are 

substantial, the extent to which environmental factors, whether individually or 

cumulatively, are likely to have an impact on the effects should also be considered. In 

light of the significant stress created and permeated by modern work environments, 

and the potential of stress and anxiety to cause or exacerbate depression, the UK 

approach does offer significant insight in this regard. Official recognition of the role 

played by environmental factors will promote legal certainty in assessing the extent to 

which mental impairments substantially limit individuals’ entry into and advancement 

in employment. 

Finally, an employer’s attitudes and prejudices towards mental health conditions are 

not regarded as “substantial limitations” under the South African legal framework. The 

fact that impairment has been lessened, controlled or corrected through the use of 

medications such as antidepressants does however not prevent the individual from 

being treated as if (s)he still has the disability. In this regard, the USA legal framework 

caters for instances of perceived disability. This is considered in more detail in the 

following section. 

8.2.2.1.4 Perceived disabilities  

As discussed in chapter 3, under the South African legal framework, neither the EEA 

nor the Disability Code explicitly provides protection to employees or job applicants 
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who are perceived to be disabled, since the disability definition does not contain a 

“regarded as disabled” prong.12  

The ADA in the United States, however, explicitly caters for instances of perceived 

disability and includes a “regarded as” prong as part of its disability definition. This 

prong of the definition aims to combat stigma, stereotypes and prejudice associated 

with particular mental health conditions. It extends protection to employees who 

experience discrimination based on their mental impairment, even if the impairment is 

not substantially limiting, but is perceived by the employer to be substantially limiting. 

It also protects people who have no impairment at all, but are perceived by the 

employer to be impaired. Consequently, an employee with a mild form of depression 

may not be substantially limited, but an employer may consider the employee to be 

substantially limited in his or her ability to think and concentrate. Similarly, an 

employee may display symptoms of depression without actually being depressed, but 

the employer may perceive the employee to suffer from depression. 

Similar to the ADA, the UK’s Equality Act also caters for instances of perceived 

disability and extends legal protection to those who are “deemed to be disabled”. The 

position under the UK legal framework mirrors the approach in the USA, which entails 

that individuals with mental health conditions may be discriminated against on the 

basis of a subjective perception harboured by the discriminator in relation to such 

persons’ mental health status. Therefore, such an approach allows individuals who 

suffer discrimination of this nature to meet the definition of a disability, without having 

to prove the legal requirements. UK lawmakers argue that instances of perceived 

discrimination are complex, especially in relation to mental health conditions such as 

depression. An employer may treat an employee with depression as being disabled, 

even if the employee has sufficiently recovered from this condition or was in fact never 

diagnosed at all.  

It is proposed that the inclusion of perceived disabilities in the South African framework 

also is essential for the protection of people with mental health conditions in South 

African workplaces, given the stigma, stereotypes and prejudice associated with these 

                                                           
12  Although victims of perceived disability discrimination may seek protection under the auspices of the  
 unlisted analogous grounds of unfair discrimination, this sentence aims to highlight the lacuna that  
 protection is not explicitly provided in the EEA or in the Disability Code. 
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conditions. The “regarded as” prong in effect protects almost everyone from 

discrimination on the basis of mental impairment. It also serves to relieve these 

individuals from having to prove that they are different because of the way in which 

their mental impairment limits them, and only requires proof that they were limited by 

others’ perceptions of their impairment. This will be in line with South Africa’s 

constitutional commitment to achieving equality, substantive equality, the eradication 

of discrimination and the protection of human dignity in employment. 

Inidviduals with perceived disabilities should, however, not qualify for reasonable 

accommodation measures unless their mental health condition can also satisfy the 

legal requirements to amount to a legal disability. Providing reasonable 

accommodation measures to idnividuals that cannot satisfy the aforesaid 

requirements (and who are consequently not legallt disabled) would arguably impose 

an unjustifiable hardship on the business of the employer. 

8.2.2.2 Concluding remarks 

Clearly, the USA and UK legal frameworks may provide some important lessons for 

South Africa to consider in relation to mental disability. The South African disability 

definition already overlaps with the USA definition in some instances, but falls short of 

developments in other respects, which may be remedied by taking the above 

considerations into account. 

The character of disability rights in both the USA and the UK, with their focus on the 

social model of disability, their willingness to view disability in a broader human rights 

framework, and their disability-specific legislation,13 provides useful examples for 

enhancing legal protection for people with mental disabilities under the South African 

legal framework. 

8.2.3 Addressing the lacunae in the South African legal framework: Enhancing 

protection for people with mental disabilities 

8.2.3.1 Medical model of disability 

As explained earlier, the South African legal framework appears to favour the medical 

model of disability under the Disability Code. Although the medical model serves as a 

                                                           
13  Fletcher and O’Brien 2008:540. 
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useful starting point in establishing mental disability, a social model approach to 

disability is essential in the context of mental health conditions, given the 

stigmatisation, prejudice and discrimination suffered by these individuals because of 

their conditions.  

South Africa’s ratification of the UN Disability Convention, which promotes a social 

model of disability, is arguably a step in the right direction for the jurisdiction’s legal 

framework. The incorporation of the Convention’s principles into domestic law will in 

effect entrench the social model and human-rights-based approach to disability law in 

South Africa. 

The USA legal framework, through the ADA, promotes a shift towards a social model 

of disability and a more substantive vision of disability and equality. The UK legal 

framework equally embraces the social model of disability and has caused a paradigm 

shift in disability jurisprudence in that jurisdiction. 

Therefore, embracing the social model of disability can only enhance the protection 

available to persons with mental conditions under the South African legal framework 

and will present a step closer to eliminating the prejudice, stigmatisation, 

discrimination and disadvantage suffered by these vulnerable individuals in the 

employment realm. 

8.2.3.2 Disability-specific legislation giving effect to the United Nations 

Disability Convention 

Although the South African legal framework does extend protection to people with 

mental disabilities in the workplace under various statutes, it does not currently contain 

any disability-specific legislation that details, protects and advances the rights of this 

group. Although South Africa signed and ratified the UN Disability Convention, the 

legislature has thus far failed to pass enabling legislation to incorporate the principles 

of the convention into the South African legal framework. 

Although the consideration of physical and other disabilities falls beyond the scope of 

this study, all persons with disabilities in South Africa would benefit from disability-

specific legislation adopted in line with the principles of the UN Disability Convention. 

Disability-specific legislation similar to the ADA in the United States and the Equality 

Act in the UK would establish greater legal certainty and, importantly, would be legally 
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binding. It would also serve to enhance the protection afforded to people with mental 

disabilities in employment. 

South African disability-specific legislation in line with the UN Disability Convention 

would establish a legal and explicit link between the rights to dignity, equality and equal 

opportunity and the concept of mental disability. By doing so, it would adopt a social 

disability model and promote substantive equality for employees with mental 

disabilities. 

8.2.3.3 Perceived disabilities 

As the South African legal framework does not explicitly include perceived disability in 

the disability definition, individuals who are discriminated against on this basis 

currently have little choice but to allege discrimination based on either an unlisted 

analogous or arbitrary ground of unfair discrimination. 

The severe stigmatisation and stereotypes associated with mental health conditions, 

and the resultant perceptions and misconceptions these generate, arguably justify the 

inclusion of this concept in the disability definition. This approach is endorsed by the 

UN Disability Convention as well as both comparative jurisdictions. Moreover, the 

explicit inclusion of perceived disability in the South African definition would be in line 

with a substantive approach to equality as well as the social model of disability.  

For these reasons, it is contended that perceived disability should indeed be 

incorporated into the South African legal framework. Individuals who are discriminated 

against on the basis of perceived disabilities should, however, not qualify for 

reasonable accommodation. 

 8.2.3.4 Interpretative guidelines 

As mentioned before, South Africa currently lacks interpretative guidelines specific to 

mental disabilities. Guidelines such as those under the USA and UK legal frameworks 

will facilitate legal certainty in cases involving mental health conditions.  

In the United States, the Regulations to Implement the Equal Employment Provisions 

of the ADA and the EEOC Enforcement Guidance: The ADA and Psychiatric 

Disabilities both offer substantial legal guidance relating to mental disabilities in the 

USA employment realm. Although not legally binding, these sources offer the benefit 
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of facilitating legal certainty and providing insight and consistency in cases involving 

mental disabilities. In the UK, the Equality Act 2010 Guidance: Guidance on matters 

to be taken into account in determining questions relating to the definition of disability 

promotes a similar sense of legal clarity and certainty. 

Therefore, the introduction of similar guidelines in South Africa would be of significant 

value, detailing which mental health conditions, including depression, may generally 

amount to disabilities, as well as stipulating the details of various mental health 

conditions and their symptoms and consequences. 

8.3 Discrimination based on mental health 

8.3.1 Lessons from the international instruments in relation to discrimination on 

the basis of mental health in South Africa 

In terms of the UN Disability Convention, discrimination against people with mental 

disabilities is a violation of their inherent human dignity and tarnishes the worth of the 

human person. Coverage under the convention is broad and encompasses equal and 

effective legal protection from discrimination on all grounds. The UN Disability 

Convention’s emphasis on human dignity as being at the centre of discrimination on 

the basis of mental health is similar to the approach taken under the South African 

legal framework. This reassures us that the South African approach to equality and 

non-discrimination in relation to people with mental disabilities is in line with 

international law. 

The ILO Vocational Rehabilitation and Employment (Disabled Persons) Convention 

takes a similar view than the UN Disability Code in relation to discrimination based on 

mental disability, providing a commitment to the achievement of equality and equal 

opportunity for these persons in the employment realm, and thus also overlaps with 

the South African position. 

As provided earlier, while committing to the achievement of equal opportunities in 

employment for people with mental disabilities, the ILO Disability Code also possibly 

affords additional protection, since it provides for discrimination on the basis of 

“certain” grounds, which arguably could encompass “mental health” generally as well 

as “mental disabilities” in particular. This is also in line with the South African approach, 
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which provides for additional grounds of unfair discrimination to be alleged and proven, 

as long as they are analogous to the listed grounds, or sufficiently arbitrary in nature. 

In summary, therefore, all of the instruments above emphasise the right to equality, 

equal opportunity and inherent human dignity of persons with mental disabilities, and 

the consequent commitment to the protection from discrimination, thereby overlapping 

with the commitment under the South African legal framework to advance and protect 

human rights for these individuals in the workplace.  

8.3.2 Lessons from the legal frameworks of the United States of America and the 

United Kingdom 

8.3.2.1 Equality, dignity and mental health conditions 

The South African legal framework is well known for the high premium it puts on the 

protection of human dignity, which forms the foundation for eradicating unfair 

discrimination. South African discrimination law is also founded on the substantive 

approach to equality and a project of transformative constitutionalism under the new 

dispensation.  

The USA legal position intersects with South Africa’s in the sense that discrimination 

is viewed as impairing an individual’s human dignity and interfering with a person’s 

participation in the workplace. Although equality, together with human dignity, forms 

the foundation of anti-discrimination law in both the USA and South Africa, the former 

jurisdiction adopts a more formal approach to equality, while the South African legal 

framework flows from a substantive equality approach. The ADA, however, does 

indicate a shift towards a substantive approach to equality, as it relies more on a social 

disability model and requires the implementation of measures of reasonable 

accommodation to redress the disadvantage suffered by people with mental 

disabilities. Equal opportunity for all persons in employment is also a goal shared by 

the legal frameworks of both these jurisdictions. The two major overlapping areas in 

the South African and USA legal frameworks, namely that discrimination centres on 

the impairment of human dignity, as well as the significance of equality and equal 

opportunity in anti-discrimination law, do provide reassurance that the South African 

approach in this regard is on a par with the approach followed by a significant foreign 

jurisdiction such as the United States. 
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Human rights considerations in the UK are informed by EU community law. A high 

premium is put on non-discrimination and the pursuit of equality and equal opportunity. 

Equality has also been recognised as a general principle of EU law, and the 

eradication of unjust discrimination is regarded as vitally important. The Equality Act 

itself is premised on the notion that non-discrimination is an equality guarantee instead 

of a special service reserved for a select few. This position overlaps with the approach 

in South Africa, and thus in the United States also, where the achievement of equality, 

the eradication of unfair discrimination and the advancement of equal opportunity are 

just as important.  

8.3.2.2 Disability-specific legislation governing discrimination based on mental 

health 

As stated previously, disability is a listed ground of unfair discrimination under the 

South African legal framework (section 9(3) of the Constitution and section 6(1) of the 

EEA) and has been listed as such in light of the past prejudice suffered by this societal 

group and the fact that discrimination based on mental disability constitutes an assault 

on their inherent human dignity. Despite this, however, South Africa has no legislation 

that specifically governs discrimination based on mental disability. The USA, on the 

other hand, has the ADA, and the UK has the Equality Act, both of which aim to govern 

disability-related discrimination, providing a significant amount of detail about what 

discrimination entails in the disability context, as well as the conduct that will amount 

to discrimination.  

Another shortcoming in the South African legal framework is that the jurisdiction does 

not have a special-purpose agency or commission that publishes guidelines on mental 

disability and discrimination. The USA’s EEOC is charged with enforcing the ADA, and 

it also tracks claims filed on the basis of various mental health conditions. Following 

the USA’s example and keeping track of claims instituted in South Africa through an 

organisation similar to the EEOC, as well as differentiating between claims on the 

basis of psychiatric diagnosis, will eventually offer a better indication of the magnitude 

and prevalence of discrimination based on mental health conditions. Although the UK’s 

Equality Act is not enforced by a specialised agency such as the USA’s EEOC, that 

jurisdiction’s government has made significant strides in making available 
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interpretative guidelines on mental disabilities and employment discrimination, which 

is another example from which the South African legal framework may benefit. 

8.3.2.3 Discrimination based on mental health falling short of a mental disability 

The South African legal framework allows claimants with mental health conditions to 

establish unfair discrimination on the basis of either an unlisted analogous ground or 

an arbitrary ground of unfair discrimination. 

The USA does not list mental health as a specific prohibited ground, nor does it allow 

individuals with mental health conditions to allege their condition as an unlisted ground 

of discrimination. Thus, people with mental health conditions who cannot establish 

their condition as a mental disability under the ADA are left unprotected. In contrast, 

people with mental health conditions in South Africa who cannot establish their 

condition as a mental disability will still be able to seek legal protection, albeit with a 

higher burden of proof. This consideration places South Africa ahead of the USA in 

protecting people with mental health conditions in employment. 

Similar to the position under the ADA, the Equality Act also requires that the claimant 

in a discrimination suit against the employer will have to prove that his or her mental 

health condition satisfies the criteria of a disability in the legal sense. Like the USA 

legal framework, UK law fails to provide for the possibility of alleging mental health 

conditions as unlisted analogous grounds of discrimination in the same manner that 

the South African legal framework does. Clearly, therefore, the South African legal 

framework offers more legal protection in this regard than the UK legal framework. 

8.3.2.4 Workplace bullying and harassment 

The South African, USA and UK legal positions correspond in respect of the causal 

nexus between workplace bullying, harassment and mental health conditions. The 

analysis of these jurisdictions revealed that employees may be bullied and harassed 

because of their mental health condition(s), or the workplace bullying and harassment 

may trigger or exacerbate an individual’s mental health condition(s). 

All three jurisdictions offer sufficient legal protection to individuals who are harassed 

because of their mental health condition, as harassment is considered an explicit form 

of discrimination. In the UK, in addition to this, the law also extends protection to such 
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individuals in terms of the PHA. However, more legal awareness is required in all 

jurisdictions of the link between harassment, especially sexual harassment, and the 

prevalence of mental health conditions.  

The analysis regarding workplace bullying, on the other hand, indicates that neither 

legal framework sufficiently protects employees who either fall victim to workplace 

bullying because of their mental health condition, or develop mental health conditions 

as a consequence of bullying.  

Even though there is no explicit legal protection for bullied individuals in the USA, 

however, they may institute tort claims or harassment claims if they meet the legal 

criteria. They may also bring a claim under the ADA if a mental disability is triggered 

or exacerbated by workplace bullying. While it has not yet been enacted, the Healthy 

Workplace Bill would provide significant protection to these individuals. The South 

African legal framework would certainly benefit from adopting measures similar to the 

Healthy Workplace Bill and disability-specific legislation similar to the ADA to enhance 

the protection of people with mental health conditions in the workplace. 

The study in relation to workplace bullying in the UK revealed that although the 

phenomenon is not sufficiently addressed by the legal framework, UK law does 

provide more extensive legal protection than both South Africa and the USA. UK 

judicial precedent also acknowledges the causal nexus between workplace bullying 

and the prevalence of mental health conditions such as depression in employment. 

Workplace bullying victims who have developed mental health conditions have also 

extensively relied on the UK’s PHA, which safeguards their right to inherent human 

dignity. In addition, the introduction of anti-bullying workplace policies has helped curb 

this phenomenon in employment and minimise the onset and prevalence of mental 

health conditions caused by it. Although South Africa also has a Protection from 

Harassment Act,14 it has not been used in the same way as the UK’s PHA to combat 

workplace bullying and prevent the prevalence of resultant mental health conditions in 

employment.15  

                                                           
14  17/2011. 
15  Smit 2014:280-281. 
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The South African legal framework would therefore benefit from legislation similar to 

the PHA, or an amendment to its current Protection from Harassment Act, to enable 

individuals who are harassed or bullied on the basis of their mental health conditions, 

or who develop mental health conditions as a result of workplace harassment and 

workplace bullying, to protect their right to dignity in the workplace. Furthermore, the 

South African legal framework may benefit from more employers introducing anti-

bullying workplace policies, as experience in the UK has shown that these contribute 

to the curbing of workplace bullying behaviours and, consequently, the prevalence of 

resultant mental health conditions in employment. 

8.3.2.5 Concluding remarks 

The study in this section points to potential benefits for the South African legal 

framework if it were to incorporate certain discrimination provisions relating to mental 

disability contained in the USA’s ADA and the UK’s Equality Act. 

With its substantive approach to equality, its emphasis on the protection of inherent 

human dignity, and its extensive non-discrimination provisions, the South African 

framework provides significant and sufficient opportunity for employees to allege not 

only mental disability as a ground of unfair discrimination, but also their mental health 

status itself (via the unlisted and arbitrary grounds). Neither the USA nor the UK 

provides equally extensive protections, which puts South Africa ahead of the 

comparative jurisdictions in this respect. 

However, in respect of other legal considerations, such as explicitly providing legal 

protection from workplace bullying, and raising awareness of the causal nexus 

between workplace bullying and harassment and mental health conditions, the South 

African position may be enhanced by drawing on the comparative jurisdictions’ 

approach and statutes. 
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8.3.3 Addressing the lacunae in the South African legal framework: Enhancing 

protection for people with mental health conditions against unfair employment 

discrimination 

8.3.3.1 Mental health status as a listed ground 

In order to enhance protection for employees with mental health conditions such as 

depression, and to safeguard their rights to inherent human dignity, equality and equal 

opportunity, mental health should be listed as a prohibited ground of unfair 

discrimination in section 6(1) of the EEA.  

This is supported by the analysis conducted in chapter 4, which has shown that 

discrimination on the basis of an individual’s mental health condition or mental health 

status is sufficiently severe to impair the person’s fundamental human dignity. Mental 

health is consequently not only analogous to the listed grounds of prohibited 

discrimination under the EEA, but is equal enough in status to warrant its inclusion as 

a listed ground. As not all mental health conditions may be established as mental 

disabilities, listing mental health as a separate ground of prohibited discrimination 

would secure sufficient protection for these individuals from the stereotyping, 

stigmatisation and prejudice that arise from their conditions. 

8.3.3.2 Mental health conditions as disabilities 

As emphasised above, South Africa may benefit from disability-specific legislation 

similar to the ADA and Equality Act, both of which provide for discrimination on the 

basis of mental disability. Legally binding provisions of this nature may promote legal 

clarity and certainty in these cases in South African employment. 

8.3.3.3 Legislative and judicial guidelines on discrimination based on mental 

health 

In addition to disability-specific legislation that provides for discrimination on the basis 

of mental disability, the South African legal framework would benefit from interpretative 

guidelines similar to those published by the EEOC in the USA as well as by the UK 

government, stipulating the finer details surrounding discrimination on the basis of 

mental disability. 
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Guidelines of this nature would provide legal clarity not only where mental disabilities 

are concerned, but also where individuals are discriminated against based on their 

mental health in general. In addition, they would promote the protection of human 

dignity and advance substantive equality for these persons in employment. 

8.4 Mental health and reasonable accommodation 

8.4.1 Lessons from the international instruments in relation to reasonable 

accommodation for mental health conditions 

In the above regard, the UN Disability Convention is of primary significance in both 

South Africa and abroad, as it explicitly recognises the failure to provide reasonable 

accommodation as a form of unfair discrimination. Since South Africa ratified this 

convention, one would expect the jurisdiction to adopt this approach under its domestic 

legal framework and explicitly list the failure to reasonably accommodate as a form of 

unfair discrimination. 

8.4.2 Lessons from the legal frameworks of the United States of America and the 

United Kingdom 

8.4.2.1 Reasonable accommodation as a non-discrimination principle 

Even though reasonable accommodation is a constitutional non-discrimination 

principle that permeates the employment realm, the South African legal framework 

does not explicitly list its denial as a form of unfair discrimination in either section 9(3) 

of the Constitution or section 6(1) of the EEA.16  

Over against that, the USA’s ADA explicitly stipulates that the failure to provide 

reasonable accommodation to a suitably qualified individual with a mental disability 

amounts to discrimination.17 In contrast to the South African legal position, this 

                                                           
16  As a non-discrimination principle, reasonable accommodation constitutes a ground that can be raised  

 by any individual who suffers discrimination because of its refusal in the workplace. Although  
 employees may allege the denial of reasonable accommodation as a form of discrimination on the  
 listed ground of disability or on the unlisted analogous and arbitrary ground of mental health, explicit  
 inclusion of this concept under the South African legal framework is still absent. 
17  Although the USA legal framework explicitly includes the denial of reasonable accommodation as a form 

of unfair discrimination for people with legally recognised disabilities, reasonable accommodation does 
not constitute a general non-discrimination principle in this jurisdiction. Reasonable accommodation in 
the USA is limited only to the categories of religion and disability. See Ngwena 2005b:544. This position 
differs from that in South Africa in that all members of the listed categories as well as members of 
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approach constitutes an active instead of a passive form of non-discrimination aimed 

at promoting equality and equal opportunity. This is also more in line with a substantive 

approach to equality. Similarly, the EU and UK legal frameworks also explicitly list the 

denial of reasonable accommodation as a form of prohibited discrimination. In terms 

of EU community law, the failure to accommodate an employee with a mental disability 

will in itself constitute discrimination, while under the Equality Act, failure to comply 

with the reasonable adjustment duty will amount to unlawful discrimination. As is the 

case in the USA, this constitutes an active form of non-discrimination that aims at 

promoting substantive equality and equal employment opportunities for people with 

mental disabilities. 

The USA and UK approach should be incorporated into South African law by explicitly 

listing the denial of reasonable accommodation for mental disability as a form of unfair 

discrimination under the EEA.18 This approach would have the benefit of entrenching 

reasonable accommodation as a non-discrimination principle and bringing the South 

African legal position in line with that of international law. 

8.4.2.2 Reasonable accommodation as a positive duty for people with mental 

disabilities 

As an affirmative action measure under the South African legal framework, reasonable 

accommodation aims to assist suitably qualified individuals in discharging the inherent 

requirements of their respective employment positions. This corresponds with the 

USA19 and UK legal positions, where the former regards reasonable accommodation 

as a form of affirmative action, and the latter views it as a positive duty on employers 

to ensure that an employee with a mental disability is not placed at a substantial 

disadvantage in employment.20  

                                                           
unlisted analogous categories will potentially be able to allege the denial of reasonable accommodation 
as a form of unfair discrimination. 

18  This could be done by expanding section 6(1) of the EEA to explicitly include such a provision. 
19  Christianson also explicitly points out that the provision for reasonable accommodation in the ADA is 

 not significantly different from the provision in the EEA. See Christianson 2004, in Dupper et al. 
2004:175; Christianson 2012, in Le Roux and Rycroft 2012:298. Ngwena and Pretorius also support this 
contention, indicating that the Disability Code follows the approach to reasonable accommodation 
adopted under the ADA. See Ngwena and Pretorius 2003:1831. 

20  This contention is supported by Christianson 2004, in Dupper et al. 2004:177, where it is stated that the 
Disability Code “mirrors and develops” the concept of reasonable accommodation found under the USA 
and UK legal frameworks. 
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8.4.2.2.1 Suitably qualified 

Under the South African legal framework, only suitably qualified individuals with mental 

disabilities qualify to be considered for reasonable accommodation. The legal position 

in the USA mirrors this approach.21 Over against the approach in South Africa and the 

USA, however, the UK’s Equality Act does not specify that an individual with a disability 

should be suitably qualified. It merely provides that a disabled person should not be 

placed at a substantial disadvantage compared to persons who are not disabled.  

The South African and USA approach is preferred. These jurisdictions provide for an 

analysis of the duty to make reasonable accommodation, first determining whether the 

mentally disabled individual is capable of discharging the inherent requirements of the 

job, after which the analysis may continue with an individualised assessment, 

dialogue, the selection of specific accommodation measures, and the determination 

of whether the accommodation will impose unjustifiable hardship on the employer. 

Therefore, the “suitably qualified” criterion serves as a necessary “gatekeeper” in that 

it limits the duty to provide reasonable accommodation to only those individuals who 

can perform the essential functions of the job in question. 

8.4.2.2.2 Individualised assessments 

The determination of appropriate reasonable accommodation measures for an 

employee or job applicant’s mental disability under the South African legal framework 

flows from an individualised assessment of each particular person’s specific 

circumstances. The individualised assessment will take into account the nature of the 

mental disability (including the specific features and symptoms of the condition), the 

particular job, the work environment and any functional limitations of the individual. 

The USA legal framework follows a similar approach, determining on a case-by-case 

basis what constitutes appropriate reasonable accommodation by taking all the 

relevant considerations into account. UK law also allows for individualised 

assessments to determine an appropriate accommodation measure for a mental 

disability. Under the Equality Act, reasonable accommodation is regarded as a 

                                                           
21  Interestingly, in the context of disability jurisprudence, the concept of “essential functions of the job” 

owes its origin to the USA legal framework and is analogous to South Africa’s “inherent requirements 
of the job”. See Ngwena and Pretorius 2003:1832. 
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particular duty to respond to the disadvantage experienced by a particular individual, 

and to take into account the circumstances of each specific case as well as the 

individual’s specific mental impairment. 

Such an approach is vital in determining appropriate measures of reasonable 

accommodation for mental disabilities, precisely because mental health conditions 

present with different symptoms, which fluctuate in severity and duration depending 

on the circumstances. Thus, only an individualised assessment would enable the 

selection of a suitable accommodation measure. 

8.4.2.2.3 Disclosure and consultation 

In South African law, the determination of appropriate reasonable accommodation is 

a bilateral process involving both the employer and the employee. Unless the mental 

disability is obvious to the employer, the employee will have to disclose the condition 

in order to pursue reasonable accommodation. This approach is also followed in both 

the USA and the UK, where employers must be aware, or ought to have been aware, 

of the employee’s mental health condition before reasonable accommodation can be 

considered. Like South Africa, both the USA and the UK also require dialogue between 

the employer and the employee in order to reach a point of mutual understanding 

between the parties so that the accommodation measure can be tailored to the specific 

circumstances. 

South African law allows the employer to consult technical experts such as mental 

health-care practitioners in determining appropriate reasonable accommodation. This 

intersects with the position in the USA, where the employer may also consult the 

EEOC or other appropriate institutions as well as mental health-care professionals. 

The disclosure of mental health conditions has been noted as problematic in the South 

African employment context due to the fear of stigmatisation, prejudice and 

discrimination that disclosure may cause. This concern has also emerged in the USA 

and UK, where it has been noted that the disclosure of mental health conditions in 

itself, as well as the fear of being discriminated against, makes for a potentially very 

traumatic experience. 

The USA legal framework makes it clear that the ADA provides a right to reasonable 

accommodation, which may not necessarily be the employee’s preferred 
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accommodation. However, in circumstances where more than one accommodation 

measure would be effective, the employer is obligated to give primary consideration 

to the employee’s preferred accommodation, while retaining its discretion to select the 

most effective measure to be instituted. In fact, in the USA, the employer may use its 

discretion to select the less expensive or more convenient option. An employee who 

refuses to accept reasonable accommodation offered by the employer may lose his or 

her protection under the ADA. The South African legal framework may benefit from 

endorsing this approach, as it provides greater legal certainty and clarity in relation to 

the legal status of an employee’s request for his or her preferred accommodation.  

Finally, the four steps22 in the interactive process to identify and provide reasonable 

accommodation under the USA legal framework should be endorsed and implemented 

in South Africa. Explicitly incorporating these steps in the Disability Code would 

provide guidance to employers on how to go about selecting reasonable 

accommodation measures and may also be a useful yardstick for the courts in 

determining whether an employer made a significant and acceptable attempt to select 

appropriate reasonable accommodation. 

8.4.2.2.4 Mental health conditions as a health and safety risk 

In terms of the South African legal position, health and safety forms an integral part of 

an individual’s ability to discharge the inherent requirements of a job. Therefore, an 

employee with a mental disability must ultimately be able to perform his or her 

employment duties safely. The employer has a duty to consider whether a risk to 

health and safety posed by an employee’s mental health condition may be eliminated 

or lessened by means of reasonable accommodation. 

Slightly different from this position, the USA’s ADA allows an employer to raise a threat 

to health and safety as a defence to escape the duty to provide reasonable 

accommodation. Under the UK legal framework, in turn, an employee is not obligated 

to disclose his or her mental disability unless the disability could present a health and 

safety risk to others.  

                                                           
22  (1) Identifying barriers to equal opportunity (2) Identifying possible accommodation (3) Assessing the 

reasonableness of each accommodation in terms of effectiveness and equal opportunity (4) 
Implementing the appropriate accommodation measure 
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The South African legal framework may benefit from explicitly including a “direct threat” 

defence in the Disability Code. This will entrench the employer’s existing duty to 

consider the health and safety of others in the workplace in the disability context, 

specifically clarifying the nature and scope of the potential employer’s defence. 

8.4.2.2.5 A disproportionate burden: Limiting the duty of reasonable 

accommodation 

In both the South African and USA legal frameworks, the term “reasonable” suggests 

that the duty to accommodate a mentally disabled employee is not unlimited. In fact, 

the key feature of reasonable accommodation is that it must be reasonable.23 In the 

UK, in turn, the employer may escape its duty to provide reasonable accommodation 

by alleging that a mentally disabled employee is not placed at a substantial 

disadvantage compared to persons who are not disabled. Also, article 5 of the EU 

Employment Equality Directive provides that reasonable accommodation in the 

workplace should not impose a “disproportionate burden” on the employer. It would 

therefore appear that in all three jurisdictions, a proportionality analysis is required to 

limit the duty to provide reasonable accommodation in the workplace. 

South African law relieves an employer of its duty to reasonably accommodate an 

employee or job applicant’s mental disability where such accommodation would 

impose “unjustifiable hardship” on the business of the employer, which seems very 

similar to the “undue hardship” under USA law and may also be likened to the 

“disproportionate burden” in the UK. Importantly, however, there is a difference in 

proportionality between “unjustifiable” (South Africa) and “undue” (USA). According to 

the Disability Guidelines, “unjustifiable” sets a higher standard than “undue” and was 

specifically selected in South Africa because individuals with mental conditions have 

had little employment opportunity and reasonable accommodation in the past.24 

Therefore, the duty of reasonable accommodation under the South African legal 

framework encourages employers to make a more significant effort to reduce and 

eliminate discrimination, and to promote affirmative action.25 While both South African 

and USA law requires a proportionality analysis, the bar is thus set higher for the 

                                                           
23  “Reasonable” serves as modifier to the duty to provide accommodation. See Mégret and Msipa  
 2014:265. 
24  Disability Guidelines:21. 
25  Disability Guidelines:21. 
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employer in South Africa.26 In weighing up the rights to dignity and equality of an 

employee with a mental disability against an employer’s interests in operating a 

profitable business, the “unjustifiable hardship” proportionality analysis should be 

preferred, as it tips the scale in favour of the mentally disabled worker’s rights. This 

approach seems appropriate in light of the discrimination and lack of accommodation 

suffered by these individuals in the past.  

The South African approach to determining unjustifiable hardship involves an objective 

procedure, taking into account factors such as whether the accommodation will result 

in difficulty or expense that would seriously disrupt the operation of the employer’s 

business. The approach in the USA corresponds with this, as the analysis to determine 

undue hardship involves a factually based inquiry focusing on the effects of the 

accommodation on the employer. 

Although the USA’s approach to determining undue hardship emphasises a cost 

analysis, the consideration goes beyond financial factors. In this regard also, the South 

African and USA legal frameworks overlap, since the determination to establish 

unjustifiable hardship under South African law is also not restricted to financial 

considerations. In terms of the cost analysis, however, USA law provides that the cost 

to the employer in providing reasonable accommodation must be more than a de 

minimus burden in order to amount to undue hardship. This de minimus burden in the 

cost analysis is a useful yardstick in determining when reasonable accommodation is 

financially burdensome. Officially incorporating this yardstick into the South African 

legal framework will advance legal certainty and serve as a guideline for the various 

players in employment. The de minimus yardstick has however been criticised as 

setting the bar too low. Weber, for example, suggests that the duty to accommodate 

constitutes a significant burden that may be expensive to satisfy.27 He further 

comments that it is not a cost-benefit balance that should apply, but a cost-resources 

balance, which will vary depending on the capacity of the particular employer.28 This 

seems to be supported by the fact that “hardship” refers to something onerous, which 

is substantially more than a mere level above a de minimus burden.29 Incorporating 

                                                           
26  See Ngwena 2005b:560, who points out that although unjustifiable hardship does require more than 

undue hardship, the Disability Code in defining unjustifiable hardship does not clearly state this.  
27  Weber 2010:1124. 
28  Weber 2010:1124. 
29  Weber 2010:1150. 
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this under the South African legal framework may also prove useful, as it places a 

more substantial burden on employers to provide reasonable accommodation to 

employees with mental disabilities, although it may also place a heavier burden on the 

employer’s commercial interests. 

Finally, the USA legal framework highlights an interesting consideration, namely that 

if an accommodation measure affects the morale of other employees in the business, 

it will not constitute undue hardship unless it affects those employees’ ability to perform 

their respective duties. The South African legal system may benefit from adopting this 

approach, especially given the stereotypes and prejudice harboured in relation to 

mental health conditions. Co-workers of the person with a mental disability such as 

depression may be resentful of accommodation made for the employee, but this is 

often due to a lack of understanding of the nature and scope of the condition, and not 

necessarily because the accommodation itself affects them. 

8.4.2.2.6 Measures of reasonable accommodation 

As is the case under the South African legal framework, both the USA and UK legal 

systems offer a non-exhaustive list of possible measures of reasonable 

accommodation for people with mental disabilities, and other measures may be 

identified and implemented. Reasonable accommodation is limited only by the 

creativity of the employer and the employee. As mental health conditions present 

differently, with various symptoms, inter-episode remissions and varying severity, this 

approach is to be supported, since reasonable accommodation should be tailored to 

the specific individual following an individualised assessment of the person’s specific 

circumstances. Those measures that are listed in the three jurisdictions with specific 

reference to mental disabilities in employment overlap to a great extent, including 

measures such as altering the work environment, flexible scheduling, job restructuring, 

additional leave and specialised supervision.  

Clearly, then, these accommodation measures appear to be the most popular and 

effective in accommodating people with mental disabilities in the workplace. However, 

USA law also identifies some additional accommodation measures not included in the 

South African or UK framework, such as modifying workplace policies, providing 

modified or more training, allowing the employee to work from home, or reassigning 

or transferring the employee to a vacant position. The UK framework, in turn, also lists 
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some additional accommodation measures not contained in South African or USA law, 

such as providing access to counselling, implementing certain environmental changes 

such as installing room dividers, reducing noise, and decreasing anxiety and stress in 

the workplace. Since these additional measures have been identified as effective 

under the USA and UK legal frameworks in accommodating employees with mental 

disabilities, the South African legal framework may benefit from also officially listing 

these in the Disability Code.  

Reasonable accommodation under the ADA extends to all job-related functions and is 

not limited to the essential functions of the job. As this approach in effect provides 

more extensive protection to the employee with a mental disability, it should be 

endorsed under the South African legal framework also.  

Discussion of the legal position in the USA further revealed that since environmental 

stressors may trigger or exacerbate many mental health conditions, employers should 

be duty-bound, as a form of accommodation, to reduce stress in the workplace. 

Although the modern workplace is permeated with various stressors, officially 

including this as a possible form of reasonable accommodation under the South 

African legal framework would provide guidance to employers on how employees with 

mental disabilities may be accommodated. 

In the final instance, it was also pointed out that accommodating an employee with a 

mental health condition in the USA does not have to be onerous and may in many 

cases be accomplished by simply educating co-workers about mental health 

conditions and dispelling rumours and stereotypes relating to these conditions. 

Adopting and explicitly recognising workplace education as a form of reasonable 

accommodation for employees with mental disabilities in SA law may provide 

employers with further guidance and ideas on how to accommodate these individuals. 

8.4.2.3 Reasonable accommodation in the dismissal context 

Under the South African legal framework, the law of dismissal intersects with 

reasonable accommodation in relation to incapacity dismissals. Reasonable 

accommodation should be considered for employees with legally recognised mental 

disabilities before such an employee is dismissed on the basis of incapacity. This 

position is shared under the UK framework, where employers are also obligated to first 
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consider reasonable accommodation for an employee who has been absent from work 

for an extended period because of a mental disability. 

8.4.2.4 Concluding remarks 

The comparison in this section indicates that the provisions on reasonable 

accommodation for employees with mental health conditions in both comparative 

jurisdictions offer certain significant lessons for consideration in the South African 

context. Although the South African position on reasonable accommodation shows 

some considerable overlaps with the USA and UK positions, it may be further 

strengthened by taking the considerations above into account. 

8.4.3 Addressing the lacunae in the South African legal framework: Enhancing 

measures of reasonable accommodation for people with mental health 

conditions 

8.4.3.1 Explicit inclusion of the failure to provide reasonable accommodation as 

a ground of unfair discrimination 

The position in the UN Disability Convention and under the USA and UK legal 

frameworks, namely that reasonable accommodation explicitly constitutes a non-

discrimination principle, would advance substantive equality in South Africa if it were 

to be adopted under the country’s legal framework. International and foreign law 

clearly indicates that the failure to provide reasonable accommodation should be 

statutorily listed as a form of unfair discrimination to establish greater legal certainty 

and achieve substantive equality for people with mental health conditions. 

Therefore, South Africa’s current failure to explicitly list the denial of reasonable 

accommodation as a form of unfair discrimination in section 6(1) of the EEA hampers 

the pursuit of substantive equality in the jurisdiction’s employment realm. Employees 

and job applicants with mental disabilities should be able to allege the failure to provide 

reasonable accommodation as a form of unfair discrimination, without being saddled 

with the more strenuous burden of proving it as an unlisted analogous or arbitrary 

ground of unfair discrimination. 
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8.4.3.2 Guidelines on measures of reasonable accommodation specific to 

mental health conditions 

The South African Disability Code and Disability Guidelines provide general examples 

of measures that may reasonably accommodate employees with mental disabilities. 

Yet, no guidelines specific to mental health conditions have been compiled in 

accordance with practical experience and existing judicial precedent.  

Expanding the section on possible accommodation measures under the code and 

guidelines to include measures of reasonable accommodation for specific mental 

health conditions in accordance with those measures extracted from the comparative 

jurisdictions would provide significant legal guidance and certainty to employers and 

employees on possible measures that could accommodate employees’ mental 

disability.  

8.4.3.3 Guidelines on the disclosure of mental health conditions in employment 

In light of the fear, stigma and prejudice surrounding the disclosure of mental health 

conditions in seeking reasonable accommodation, the Disability Code could be 

expanded to provide specifically for procedures of disclosure, higher levels of 

confidentiality, and greater awareness of mental health conditions in the workplace. 

Combating this fear of disclosure is essential in safeguarding the rights to dignity and 

equality of people with mental health conditions in the workplace and ensuring that 

they receive equal opportunities in seeking reasonable accommodation. 

8.4.3.4 Guidelines on return-to-work measures as a form of reasonable 

accommodation 

The South African legal framework does not explicitly contain any measures on 

reasonable accommodation for people with mental health conditions while 

transitioning back to work. In this regard, the following considerations under the UK 

framework may provide lessons for South Africa. 

UK research has revealed that returning to work may pose significant challenges for 

people with mental health conditions, depending on the circumstances. Reasonable 

accommodation may be necessary to overcome supervisors and co-workers’ 

reactions as well as their perceptions about the mental health condition. It is believed 
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that the anxiety generally experienced by people with mental health conditions upon 

their return to work may be effectively controlled with reasonable accommodation. In 

addition, UK jurisprudence has shown that employers may fund psychiatric sessions 

for the employee as a form of temporary reasonable accommodation to facilitate the 

person’s return to work. Where an employee’s mental health difficulties originated from 

employment relations and workplace disputes, a measure of reasonable 

accommodation to facilitate an employee’s return to work may be to relocate the 

employee to another position within the business. 

The South African legal framework may therefore benefit from acknowledging the 

significance of providing reasonable accommodation measures where employees with 

mental health conditions are about to return to work. Expanding the Disability Code to 

include a “return to work” section under reasonable accommodation would be useful 

to both employers and employees to ensure that the employee with a mental health 

condition experiences the easiest possible return to the workplace. 

8.5 Conclusion 

The comparisons and analyses presented in this chapter have confirmed that the 

employment law areas of disability, discrimination and reasonable accommodation 

under the South African legal framework may benefit from developments in 

international law and the legal frameworks of the comparative jurisdictions.  

The various intersections between the South African legal framework and those of the 

USA and the UK are a welcome sign that, in certain respects, the South African 

position is in line with other jurisdictions’. However, the legal considerations and 

lessons extracted from these jurisdictions may also assist lawmakers in South Africa 

to further strengthen the country’s legal framework in all three employment law areas 

mentioned above, thereby advancing human dignity, equality and equal opportunity 

and promoting legal certainty in relation to employees with mental health conditions. 

In the following and final chapter of this thesis, the lessons outlined in this chapter 

culminate in various recommendations on how this may be facilitated in practice.  
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CHAPTER 9 

PRACTICAL RECOMMENDATIONS AND CONCLUSION 

___________________________________________________________________ 

9.1 Introduction 

This final chapter aims to provide practical recommendations on how to address the 

lacunae, ambiguities and shortcomings relating to the employment law areas of 

disability, unfair discrimination and reasonable accommodation in respect of mental 

health conditions in employment in South Africa. The recommendations will draw on 

the study conducted and conclusions reached throughout this thesis, but specifically 

also the lessons from the comparative jurisdictions outlined in chapter 8. 

The annexures that follow this chapter respectively contain a draft code of good 

practice, draft interpretative guidelines and a draft workplace policy, all aimed at 

enhancing the way in which mental health conditions are dealt with in the South African 

workplace. The drafts are intended not only as potential practical solutions to afford 

increased legal recognition and protection to people with mental health conditions in 

employment, but also to provide greater clarity and certainty to the country’s judicial 

forums, Department of Labour and employers. 

9.2 Practical recommendations for the South African legal framework in relation 

to mental health conditions in employment 

9.2.1 Disability-specific legislation 

The primary option for statutorily governing mental health conditions in employment 

would be legislative reform. Including disability-specific legislation in the South African 

legal framework would be the most effective long-term solution to regulate this 

phenomenon in the workplace. 

In line with the contention raised in the previous chapter, adopting a statute similar to 

the USA’s ADA or the UK’s Equality Act, which adheres to the principles of the UN 

Disability Convention (which South Africa signed and ratified, yet failed to follow up 

with legislation) and South Africa’s own Bill of Rights, would be the primary avenue to 

afford binding legal protection to those with mental disabilities in the workplace. 
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It is therefore recommended that a statute called the “South African Disability Equality 

Act” be enacted, which would be in line with a social model of disability and a 

substantive approach to equality and would aim to protect the human dignity of, and 

advance equal employment opportunities for, people with (mental) disabilities in South 

Africa. 

9.2.2 An enforcement agency 

Although the CCMA and the Comission for Employment Equity are established 

enforecement agencies in South Africa, gven the current lacunae in South African law 

pertaining to the protection of employment rights for people with mental health 

conditions, as well as the lack of clear statistics and to indicate the prevalence of the 

problem in this regard, it is further recommended that the South African legal 

framework would benefit from establishing a specialised agency similar to the USA’s 

EEOC to enforce South Africa’s EEA and the disability-specific legislation 

recommended above.  

An agency such as a “South African Employment Equality Commission” may make 

significant strides in advancing the rights of persons with mental disabilities in the 

South African workplace.1 Such an agency could be tasked with tracking the 

prevalence and nature of claims based on disability, discrimination and reasonable 

accommodation, and issuing guidelines to support the interpretation and handling of 

mental health conditions in the workplace. 

9.2.3 A more expansive disability definition, also including “perceived 

disabilities” 

Firstly, to establish greater legal clarity and certainty in determining whether an 

individual has a legally recognised mental impairment, the use of the DSM and ICD 

classification systems should be endorsed, as well as a diagnosis in terms of either or 

both of these by a qualified mental health-care practitioner.  

                                                           
1  A commission such as this may be involved with a wide range of equality categories, but this  
 consideration falls beyond the scope of this thesis and this discussion is restricted to mental disability. 
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Secondly, in determining whether a mental impairment substantially limits an 

individual’s entry into or advancement in employment, it is argued that (i) the use of 

medications should not be taken into account, (ii) the negative side effects of 

medications should be recognised as possible sources of substantial limitation, and 

(iii) environmental stressors should also be acknowledged as possibly imposing a 

substantial limitation. 

In the third instance, in order to position South African disability jurisprudence more 

strongly in favour of the social disability model, it is suggested that the definition of 

people with disabilities in section 1 of the EEA as well as in the Disability Code be 

amended as follows so as to include perceived disabilities: 

People with disabilities are “people who have a long-term or recurring physical or mental 
impairment which substantially limits their prospects of entry into or advancement in 
employment, or are regarded as having such impairment.” 

An amendment of this nature would be a substantial step towards advancing equality, 

non-discrimination, substantive equality and the protection of human dignity in South 

Africa’s disability jurisprudence. 

Finally, it is recommended that an official category of predictive mental disabilities such 

as depression be made available in order to advance legal clarity and uniformity. 

9.2.4 The adoption of a code of good practice to govern mental health conditions 

in employment 

South African lawmakers may consider expanding the Disability Code to include 

considerations specific to mental health conditions so as to move more strongly 

towards the social model of disability. However, an arguably more preferred option 

would be to adopt a code of good practice to govern mental health conditions in the 

South African workplace. Such a code could be called the “Code of Good Practice on 

the Handling of Mental Health Conditions in the Workplace”.  

A suggested draft code is included in annexure A to this study. 

9.2.5 The adoption of interpretative guidelines 

It is proposed that a set of guidelines, definitions and tests relating to the status of 

mental health conditions in South African labour law would be a significant resource 
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for the judiciary in dealing with such matters if and when disputes arise.2 These will 

also assist the South African Department of Labour, employers and employees in 

understanding the nature and scope of mental health conditions in the workplace and 

could help establish greater legal clarity and certainty regarding this phenomenon. 

As a practical contribution, a draft set of guidelines is proposed in annexure B. 

9.2.6 The adoption of workplace policies 

Employers should be encouraged to adopt workplace policies on mental health 

conditions in employment. This is encouraged in addition to the other 

recommendations in order to promote certainty in employment for all stakeholders, 

including employers, employees and their respective representatives. 

Such workplace policies would play a significant role in informing employees of the 

requirements to establish a mental disability, curbing discriminatory employment 

practices based on mental health, and establishing the requirements and procedures 

to request reasonable accommodation for these conditions. 

This recommendation stems from the fact that although most employment decisions 

are made by employers, decision-making powers may also fall to higher-level 

employees of especially larger organisations, such as managers and supervisors, who 

may or may not share the employer’s view on mental health conditions and mental 

disabilities, particularly if no guidelines have been set. Therefore, a workplace policy 

will clarify the position pertaining to mental health conditions in an organisation and 

help ensure that managerial employees who have the authority to make organisational 

decisions, such as those relating to appointment, promotion, demotion and dismissal, 

make such decisions without prejudicing employees and job applicants on the basis 

of their mental health status.  

A policy prohibiting workplace discrimination, bullying and harassment based on 

mental health will also have the benefit of discouraging employees from prejudicing 

and disadvantaging each other (either vertically or horizontally) based on mental 

                                                           
2  Although interpretative guidelines will help the various parties in the South African employment realm 

understand and deal with mental health conditions in the workplace, it is difficult to formulate 
comprehensive guidelines to govern all circumstances, since the persons suffering from these 
conditions do not constitute a homogenous group such as racial groups and the different genders. See 
Ngwena and Pretorius 2003:1819. 
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health status. In fact, workplace policies on mental health conditions in employment 

may prove adequate in dealing with these issues at grassroots level, combat low 

productivity, low morale and discrimination, as well as save costs for employers. 

A suggested workplace policy called “Workplace policy dealing with mental health 

conditions in employment” has been drafted and included as annexure C. 

9.2.7 Preventative measures 

By putting various preventative measures in place, an employer could curb many 

disputes relating to mental health in the workplace, especially in relation to unfair 

discrimination and the denial of reasonable accommodation. Preventative measures 

could curb practices that may infringe on the inherent human dignity and right to 

equality and equal opportunity of people with mental health conditions in the 

workplace. 

The following preventative measures are recommended: 

 The adoption of workplace policies (as suggested above) 

 The establishment of confidential workplace forums and procedures for the 

disclosure of mental health conditions in order to combat the fear of 

discrimination and stigmatisation associated with such disclosures 

 The promotion of education and awareness about mental health conditions in 

an employment environment in order to dispel myths and stereotypes 

associated with these conditions and establish them as a normal part of human 

diversity 

 Tailoring workplace health and safety measures both to ensure that the mental 

health conditions of employees do not pose a risk to others in the business and 

that the health and safety of employees with these conditions is not at risk 

 Professional assessments of the mental health status of employees in a 

workplace by a mental health-care practitioner (if this is affordable for the 

employer) 

 Training managers and supervisors on how to deal with employees who have 

mental health conditions. Training of this nature should include instructions on 

how to go about determining reasonable accommodation for a mental disability, 
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and how to deal with an allegation of workplace discrimination, bullying or 

harassment based on mental health. 

 Eradicating as far as is reasonably practical and possible environmental 

stressors that may trigger or exacerbate mental health conditions in the 

workplace. 

9.2.8 Increased awareness and education 

Advancing education and awareness on the issue of mental health conditions in the 

workplace would help dispel the myths and stereotypes associated with these 

conditions. This may in turn contribute to the curbing of workplace discrimination, 

bullying and harassment on the basis of mental health, as well as keeping the 

prevalence of these conditions to a minimum. Increased education and awareness 

may also make it easier to determine whether an employee or job applicant has a 

legally recognised mental disability, and if so, which forms of reasonable 

accommodation would best accommodate the disability. 

As employed persons generally spend a large portion of their time in the workplace, 

this represents a significant and appropriate forum to educate employers and 

employees as well as raise awareness of the nature, scope and prevalence of mental 

health conditions. 

South Africa has had various successful campaigns raising awareness of other issues 

in the employment realm, including HIV and Aids,3 and it is proposed that similar 

campaigns may succeed in raising awareness about mental health conditions also. 

9.2.9 Inclusion of “mental health” as a listed ground of unfair discrimination 

In line with the arguments offered in this thesis, and the strong possibility that 

discrimination based on mental health status may impair human dignity, infringe the 

right to equality and perpetuate disadvantage, it is suggested that section 6(1) of the 

EEA be amended as follows: 

No person may unfairly discriminate, directly or indirectly, against an employee, in any 
employment policy or practice, on one or more grounds, including race, gender, sex, 
pregnancy, marital status, family responsibility, ethnic or social origin, colour, sexual 

                                                           
3  Carvalheira 2011:106. 
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orientation, age, disability, religion, HIV status, conscience, belief, political opinion, culture, 
language, birth and health status or on any other arbitrary ground. 

The inclusion of “health status” is preferable since this would have the benefit of 

including both physical and mental health. Although the consideration of physical 

health status falls beyond the scope of this thesis, a suggested legislative amendment 

restricted to mental health would read too one sided. 

The proffered amendment above will confirm mental health status as a prohibited 

ground of unfair discrimination, placing it firmly within the ambit of the EEA, and will 

provide more legal certainty as to the applicability of various other provisions, such as 

the employer defences and the prohibition of workplace harassment. 

9.2.10 Inclusion of a definition for “mental health” 

In order to avoid ambiguity and confusion as well as to limit possible frivolous litigation, 

it is suggested that the prohibited ground of “mental health” be defined as follows in 

section 1 of the EEA: 

“Mental health”, for the purposes of employment discrimination law and employment equity, is 
defined as collectively referring to all mental health conditions, mental health problems, mental 
illnesses and mental disorders that are diagnosed by a qualified mental health-care practitioner, 
in terms of a recognised classification instrument. 

9.2.11 Legal emphasis on, and increased awareness of, the causal nexus 

between mental health conditions, bullying and harassment in the workplace 

The South African Department of Labour (or a specialised enforcement agency as 

proposed above) should issue informative guidelines to all players in the labour arena 

regarding the causal nexus between the onset and prevalence of mental health 

conditions and workplace bullying and harassment, as well as the costs associated 

with these phenomena. Such guidelines would contribute to greater awareness of this 

issue and motivate employers and employees to take steps to combat this problem at 

grassroots level. 

9.2.12 The inclusion of the failure to provide reasonable accommodation as an 

explicit prohibited ground of unfair discrimination 

To provide for the above, it is suggested that section 6(1) of the EEA be further 

amended as follows: 



 

331 
 

No person may unfairly discriminate, directly or indirectly, against an employee, in any 
employment policy or practice, on one or more grounds, including race, gender, sex, 
pregnancy, marital status, family responsibility, ethnic or social origin, colour, sexual 
orientation, age, disability, religion, HIV status, conscience, belief, political opinion, culture, 
language, birth and health status, including the denial of reasonable accommodation, 
or on any other arbitrary ground. 

This amendment would explicitly include the denial of reasonable accommodation as 

a prohibited ground of unfair discrimination, which would be in line with international 

law and the approach in the comparative jurisdictions. It would also serve to advance 

substantive equality in South workplaces.4 

9.2.13 Specific measures of reasonable accommodation for mental health 

conditions 

Various measures of reasonable accommodation may serve to specifically 

accommodate mental health conditions in the workplace and enable a worker suffering 

from such a condition to discharge the inherent requirements of the job. These 

measures are essential in promoting substantive equality for people with mental 

disabilities and, as such, should be incorporated into workplace policies, interpretative 

guidelines and codes of good practice (such as the drafts proposed in annexures A, B 

and C). 

Possible measures of reasonable accommodation specific to mental health conditions 

include the following: 

 Extended or additional leave 

 Modified or part-time work schedules 

 Job restructuring 

 Adjusting supervisory methods 

 Modified or additional training 

 Working from home 

 Environmental alterations 

 Reassignment or transfer to a vacant position 

 Eradication or reduction of environmental stressors 

 Increased education and awareness to combat stigmatisation and stereotypes 

                                                           
4  As a general non-discrimination principle, reasonable accommodation applies to all the prohibited  
 grounds as well as grounds analogous thereto. The consideration of grounds other than mental  
 disability and mental health, however, fall beyond the scope of the study conducted in this thesis. 
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 Providing access to counselling 

 Funding treatment and medications 

 Confidential forums and procedures for disclosing mental health conditions 

 Rehabilitation measures to facilitate an employee’s return to work 

9.2.14 Recognition of depression as a legal disability 

Having used depression as a “test subject” for mental health conditions in the 

workplace throughout this study, depression can and should be recognised as a 

category of predictive mental disability in both the Disability Code and Disability 

Guidelines. Such an official recognition would provide explicit protection to people with 

depression who suffer unfair discrimination in the workplace, enabling them to bring a 

claim on the basis of disability as a prohibited ground of unfair discrimination under 

section 6(1) of the EEA. Officially recognising depression as a disability in the Disability 

Code and Disability Guidelines would also place those suffering from it in the 

designated group of people with disabilities, enabling them to possibly seek 

reasonable accommodation as an affirmative action measure under the EEA. 

It is further recommended that the official recognition of depression as a disability 

would promote awareness of this mental health condition along with its effects, 

symptoms and prevalence in the employment realm. Finally, it would also safeguard 

the right to dignity of these persons and further their right to equality and non-

discrimination, breaking down barriers of stigma and disadvantage. 

9.3  Conclusion 

To some, disablism and disadvantage are rooted in the culture of normality, in terms 

of which discrimination, oppression and inequality is aimed at the impairments and not 

the person. However, when disability is viewed as the patterns of inequality imposed 

by social and occupational environments on a human being with impairments,5 such 

a person may find legal refuge in his or her fundamental human rights to equality and 

dignity. By refusing to reduce disability to mere impairment, therefore, the social model 

offers new tools for social transformation and the guarantee of human rights.6 

                                                           
5  Diniz et al. 2009:61. 
6  Diniz et al. 2009:64. 



 

333 
 

Mental disability, in terms of the social model and a substantive approach to equality, 

constitutes an umbrella term that embraces a body with mental impairments, activity 

limitations or participation restrictions. Mental disability is not limited to mental 

impairment and reflects the negative outcome when mental impairments intersect with 

social environments that are insensitive to people’s mental diversity.7 

In line with South Africa’s substantive approach to equality, a stronger shift towards 

the social model of disability is required, as well as a more expansive and definitive 

disability definition under the South African legal framework. In this regard, the 

approach to disability jurisprudence in international law as well as in the comparative 

jurisdictions serves as a significant example to South Africa. The novelty of disability 

jurisprudence in South Africa arguably places this jurisdiction at an advantage, as it 

has the opportunity to learn from the disability-specific legislation, judicial precedent 

and overall experience of the legal frameworks of the USA and UK, which have been 

dealing with this phenomenon for over two decades.8 

In the past, the legislature and the judiciary recognised that the most effective way to 

defeat prejudice and discrimination in employment is to eliminate the possibility of 

employers indulging in it.9 Therefore, it is submitted that the current lacunae in South 

African labour law in respect of discrimination based on mental health may be 

effectively addressed by the recommendations provided in this study. If properly 

implemented, these recommendations should safeguard and promote the rights to 

dignity, equality and equal opportunity of every employee in the workplace, 

irrespective of their mental health status.  

As both a general non-discrimination principle and an advent to the achievement of 

substantive equality via affirmative action, reasonable accommodation is a significant 

consideration in employing people with mental health conditions. A particular 

challenge in reasonably accommodating employees with mental health conditions is 

that such accommodation may require a change in attitude from an employer and co-

workers, or the elimination of environmental stressors, which is often more difficult to 

enforce than, for example, the duty to build a ramp for wheelchair users.10 The general 

                                                           
7  Diniz et al. 2009:68. 
8  Lake 2005:233. 
9  Rhode 2010:107. 
10  Also see Lake 2005:232. 
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“invisibility” of mental health conditions, together with the stigma, prejudice and fear 

associated with them, often causes these conditions to be confined to the shadows, 

being excluded from the equality and dignity benefits offered by reasonable 

accommodation. Insights from comparative jurisdictions and international law, 

however, offer lessons for developing the South African legal framework in relation to 

reasonable accommodation for mental health conditions. 

In judgment in the matter of National Coalition of Gay and Lesbian Equality v Minister 

of Justice, the Constitutional Court stated the following: 

The acknowledgment and acceptance of difference is particularly important in our country 
where group membership has been the basis of express advantage and disadvantage. What 
the Constitution requires is that the law and public institutions acknowledge the variability of 
human beings and affirm the equal respect and concern that should be shown to all as they 
are.  At the very least, what is statistically normal ceases to be the basis for establishing what 
is legally normative.11   
 
More broadly speaking, the scope of what is constitutionally normal is expanded to include the 
widest range of perspectives and to acknowledge, accommodate and accept the largest spread 
of difference.  What becomes normal in an open society, then, is not an imposed and 
standardised form of behaviour that refuses to acknowledge difference, but the acceptance of 
the principle of difference itself, which accepts the variability of human behaviour.12 

 

In line with this sentiment, it is submitted that variations in mental health status and 

the occurrence of mental health conditions constitute merely another form of human 

diversity, and that the acceptance of this form of diversity is important in the South 

African employment realm and society, where these persons have been subjected to 

severe disadvantage in the past.  

The variability of human beings, in this case their mental health status, should be 

acknowledged, and equal respect and concern should be shown to these individuals, 

exactly as they are. In terms of the Constitutional Court’s view above, it is contended 

that varying mental health status falls under the banner of what is “constitutionally 

normal”, and that in terms of this approach, people with mental health conditions 

should also be accommodated and accepted as part of the acceptance of difference 

and variability of human behaviour. 

An emphasis on human dignity provides a solid foundation for a viable and sustainable 

                                                           
11  National Coalition of Gay and Lesbian Equality v Minister of Justice: 134. 
12  National Coalition of Gay and Lesbian Equality v Minister of Justice: 134. 
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framework within which to shape employment law.13 This approach helps develop 

rights as well as responsibilities that promote a healthy workplace, and puts 

safeguards in place to protect those vulnerable employees that are prone to 

mistreatment.14 One such vulnerable category that may benefit from such an emphasis 

on human dignity is people with mental health conditions.  

These individuals are entitled to have their inherent human dignity, together with their 

intrinsic and psychological self-worth, respected. The substantive approach to equality 

developed by the South African Constitutional Court, which purports to be sensitive to 

past patterns of discrimination, systemic inequality and the role of harmful stereotypes, 

constitutes an ideal equality model for the protection of people with mental health 

conditions in employment, particularly in light of the disadvantage these individuals 

have suffered in the past. The universal and constitutional rights to dignity and equality 

may address and redress the injuries of stigmatisation, stereotyping and prejudice 

suffered by people with mental health conditions in the employment realm and form 

the cornerstones of their protection. Through the lens of substantive equality, people 

with mental health conditions are afforded the opportunity to participate fully in society 

and develop their full human potential, as well as eradicate and redress the 

disadvantage and discrimination that flows from their differential characteristics. 

The South African legal framework, with its human-rights-based foundation 

entrenched in the Constitution, is well suited to advance and protect the rights of 

people with mental health conditions in the employment realm. Although the law can 

never fully eliminate all forms of discrimination and disadvantage in the workplace, it 

can certainly do more to address severe abuse.15 As recommended in this study, legal 

reform is the most effective way to address this, govern prejudice in workplace culture 

and contribute to a more tolerant and effective employment realm. The law has a role 

to play in guaranteeing fair and equal treatment for all persons with mental health 

conditions, and in preserving their human dignity and right to equality. 

                                                           
13  Yamada 2009:540. 
14  Yamada 2009:540. 
15  Rhode 2010:116. 



 

336 
 

ANNEXURE A 

___________________________________________________________________ 

 

DRAFT 

CODE OF GOOD PRACTICE ON THE HANDLING OF MENTAL HEALTH 

CONDITIONS IN THE WORKPLACE1 

 

1. INTRODUCTION, DEFINITIONS AND OBJECTIVES OF THE CODE 

1.1 Introduction and exposition 

The Employment Equity Act (EEA) 55 of 1998, as amended, constitutes one of the key legislative and 
policy interventions within the ethos of South Africa's Constitution to give effect to the provisions relating 
to the removal of policies and practices that result in inequalities in the country. Specific emphasis is 
placed on ensuring equity, i.e. the right to equal protection and benefit of the law, for, among others, 
people with mental health conditions. 

Although many barriers, including widespread ignorance, fear and stereotypes, have caused people 
with mental health conditions to be unfairly discriminated against in society and in employment, South 
Africa can take pride in its efforts to formulate policies to protect the rights of these people. 

Unfair discrimination against people with mental health conditions is perpetuated in many ways. These 
could include: 

 unfounded assumptions about the abilities and performance of job applicants and employees 
with mental health conditions; 

 

 advertising and interviewing arrangements that either exclude people with mental health 
conditions or limit their opportunities to prove themselves; 

 

 selection tests that discriminate unfairly; 
 

 inaccessible workplaces; and 
 

 inappropriate, lesser or no training for people with mental health conditions. 
 

Therefore, this code of good practice forms part of a broader equality agenda for people with mental 
health conditions to have their rights recognised in the labour market, where they experience high levels 
of unemployment and often remain in low-status jobs or earn lower-than-average remuneration. 

 

                                                           
1  This draft code has been adapted from the “Code of Good Practice on the Handling of Appearance- 

 Related Prejudice” drafted by Viviers 2014:206-212, as well as from the Code of Good Practice on HIV 
and AIDS and the World of Work, the Amended Code of Good Practice on the Handling of Sexual 
Harassment in the Workplace, the Disability Code and the Revised Disability Code. 
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This is particularly important, since disability is a natural part of the human experience, and in no way 
diminishes individuals’ rights to belong and contribute to the labour market. If provided with opportunities 
and reasonable accommodation, people with mental health conditions can contribute valuable skills 
and abilities to every workplace and contribute to our economy. 

Discrimination is a socially constructed action and can thus be avoided by ensuring better knowledge, 
understanding and awareness of disabilities and the challenges encountered by people with mental 
health conditions. 

1.2 Aims and objectives of the code 

1.2.1 The EEA protects people with mental health conditions, which include, though are not 
limited to depression, post-traumatic stress disorder, bipolar disorder and schizophrenia, 
against unfair discrimination in the workplace and directs employers to implement affirmative 
action measures to redress discrimination. 

 
1.2.2 The code serves as a guide for employers and employees on how to promote equal 
opportunities and fair treatment for people with mental health conditions, as required by the 
EEA. 

 
1.2.3 The code is intended to help employers and employees understand their rights and 
obligations so as to promote certainty, reduce disputes and ensure that people with mental 
health conditions enjoy and exercise their rights at work. 

1.2.4 The code is intended to help create awareness of the contributions that people with mental 
health conditions can make, and to encourage employers to fully utilise such persons’ skills. 

1.3 Definitions 

Depression  A mood disorder that causes 
persistent feelings of sadness and 
loss of interest. It is also termed 
major depressive disorder or clinical 
depression and affects how an 
individual feels, thinks and behaves, 
and can lead to various emotional 
and physical problems.2 

Discrimination based on mental health The use of inappropriate or arbitrary 
criteria to distinguish between 
individuals with mental health 
conditions and those without, 
bringing about less favourable 
consequences for members of the 
former group in relation to members 
of the latter, and impairing the 
former’s fundamental human dignity. 

Mental health conditions Refers collectively to mental health 
problems, mental illness and mental 
disorders (defined separately below). 
If and when relevant, a different 
descriptive term may be used. 

Mental disability A long-term or recurring mental 
impairment that substantially limits a 

                                                           
2  This definition is borrowed from the Mayo Clinic 2015. http://www.mayoclinic.org/diseases-

conditions/depression/basics/definition/con-20032977. Accessed on 30/09/2015. 

http://www.mayoclinic.org/diseases-conditions/depression/basics/definition/con-20032977
http://www.mayoclinic.org/diseases-conditions/depression/basics/definition/con-20032977
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person’s prospects of entry into or 
advancement in employment.  

Mental disorder A health condition characterised by 
alterations in thinking, mood or 
behaviour (or some combination 
thereof), associated with distress 
and/or impaired functioning.3 

Mental illness  A positive diagnosis of an illness 
relating to mental health made in 
terms of accepted diagnostic criteria 
by a mental health practitioner 
authorised to do so.4 

Reasonable accommodation Retains its ordinary meaning as 
defined in section 1 of the EEA: “Any 
modification or adjustment to a job or 
to a working environment that will 
enable a person from a designated 
group [an individual with a legally 
recognised mental disability] to have 
access to or participate in 
employment.” 

Workplace stress The response that people may have 
when presented with work demands 
and pressures that are non-aligned 
with or exceed their knowledge and 
abilities, thereby challenging their 
ability to cope. Workplace stress 
occurs in a wide range of 
circumstances, but is often 
exacerbated when employees feel 
that they receive little support from 
supervisors and colleagues, and have 
little control over work processes. 
Work stress is often confused with 
normal work pressure or challenges, 
and is sometimes used as an excuse 
for bad management practices.5 

2. APPLICATION OF THE CODE 

2.1 This code applies to the workplace and, as such, serves as a guide for the following persons: 

2.1.1 Employers 

2.1.2 Employees and those in an employment relationship 

2.1.3 Job applicants 

                                                           
3  This definition is borrowed from the ILO Executive Summary on Mental Health in the Workplace:10. 
4  This definition is borrowed from the Mental Health Care Act: sec 1. 
5  This definition is borrowed from WHO 2015a.  
 http://www.who.int/occupational_health/topics/stressatwp/en/. Accessed on 10/11/2015. 

http://www.who.int/occupational_health/topics/stressatwp/en/
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2.1.4 Managers 

2.1.5 Supervisors 

2.1.6 Clients and customers 

2.1.7 Contractors and sub-contractors of the business 

2.2 Where “employee” is used in this code, it will be deemed to include job applicants also. 

2.3 This code does not invest employers with the authority to take disciplinary action against non-

employees. 

3. NATURE AND SCOPE OF MENTAL HEALTH CONDITIONS IN THE 

WORKPLACE 

3.1 Mental disability 

3.1.1 The definition of people with mental disabilities 

The scope of protection for persons with mental disabilities in employment focuses on the effect of a 
disability on the person in relation to the working environment, and not on the diagnosis or the 
impairment itself.  
 
Individuals are considered people with mental disabilities if they satisfy all the criteria contained in the 
definition, namely if they: 
 

(i) have a mental impairment; 

(ii) which is long-term or recurring; and 
 

(iii) which substantially limits their prospects of entry into or advancement in employment; or 
 
(iv) are regarded as having such a mental impairment. 
 
3.1.1.1 Mental impairment 
 

(a) Mental impairment means a condition or illness that affects a person’s thought 
processes, judgment or emotions. 

 
(b) The term “mental” is to be interpreted as broadly as possible and should widely 

encompass all forms of impairment. 
 

(c) In order to establish mental impairment, a diagnosis by a qualified mental health-
care practitioner in terms of the current edition of either the Diagnostic and 
Statistical Manual of Mental Disorders or the International Classification of 
Diseases will suffice. 

 

(d) Possible predictive mental impairments that may impose a substantial limitation 
include depression (major depressive disorder and persistent depressive disorder), 
post-traumatic stress disorder, bipolar disorder and schizophrenia. 

 
3.1.1.2 Long-term or recurring 
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(a) “Long-term” means that the mental impairment has lasted or is likely to persist for 
at least 12 months. 

 
(b) A recurring impairment is one that is likely to happen again and to be substantially 

limiting (see below), including a constant chronic condition, even if its effects on a 
person fluctuate. 

 
(c) Progressive conditions are those that are likely to develop, change or recur. 

Persons living with progressive conditions or illnesses are considered people with 
mental disabilities once their impairment starts to be substantially limiting. 
Progressive or recurring conditions that have no overt symptoms or do not 
substantially limit a person are not considered disabilities. 

 
3.1.1.3 Substantially limiting 

 
(a) A mental impairment is substantially limiting if its nature, duration or effects 

substantially limit the person’s ability to perform the essential functions of the job 
for which they are being considered. 

 
(b) The negative side effects of medications may pose a substantial limitation to an 

individual’s entry into and advancement in employment and, as such, should be 
taken into account during this assessment. 

 
(c) An assessment may be done by a suitably qualified person, such as a qualified 

mental health-care practitioner, if there is uncertainty as to whether a mental 
impairment is [or may be] substantially limiting. 

 

(d) Environmental factors and stressors in the workplace may exacerbate mental 
impairment and should consequently be taken into account during this 
assessment. 

 
3.1.1.4 Regarded as disabled 
 

(a) Certain mental health conditions that do not interfere with individuals ability to 
perform their employment duties may become substantially limiting as a result of 
other people’s reactions to the condition(s). Therefore, the “regarded as” prong of 
the definition is included in order to combat discrimination based on myths, fears 
and stereotypes about mental disabilities that may apply, even when a person is 
not actually mentally impaired or is so impaired, but not substantially limited by it. 
 

(b) Individuals who are not impaired at all, but are considered by the employer to have 
a mental impairment may also seek protection under this prong of the definition. 

 

(c) Individuals who have a mental impairment, but are not substantially limited may 
also seek protection under this prong if an employer perceives the worker to be 
substantially limited in his or her ability to discharge the inherent requirements of 
the job. 

 

(d) In essence, the “regarded as” prong relieves workers from proving that they are 
different because of the way in which their impairment limits them, and only 
requires proof that “others” imposed limitations on them because of their 
impairments. 

 
3.1.2 Categories of possible mental disabilities 
 

(a) Depression (major depressive disorder and persistent depressive disorder) 
(b) Post-traumatic stress disorder 
(c) Bipolar disorder 
(d) Schizophrenia 
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3.2 Discrimination based on mental health 

3.2.1 Mental health status as a basis for discrimination 

(a) Discrimination based on mental health perpetrated against an employee in accordance with 
any employment policy or practice, as well as bullying or harassment of employees on the basis 
of their mental health status, amounts to unfair discrimination and a violation of such person’s 
dignity and equality. 

3.2.2 Mental disability as a listed ground of unfair discrimination 

(a) Workers who experience discrimination on the basis of their legally recognised disability in 
line with paragraph 3.1 above may bring an unfair discrimination claim under the auspices of 
section 6(1) of the EEA on the prohibited ground of disability. 

3.2.3 Mental health as an unlisted analogous ground of unfair discrimination 

(a) Workers who experience discrimination on the basis of a mental health condition that does 
not amount to a legally recognised disability may bring an unfair discrimination claim under the 
auspices of section 6(1) of the EEA on account of the unlisted analogous ground of mental 
health status. 

3.2.4 Mental health as an arbitrary ground of unfair discrimination 

(a) Workers who experience discrimination on the basis of a mental health condition that does 
not amount to a legally recognised disability may bring an unfair discrimination claim under the 
auspices of section 6(1) of the EEA on account of the arbitrary ground of mental health status. 

3.3 Reasonable accommodation 

3.3.1 Section 15(2)(c) of the EEA requires employers to provide reasonable accommodation to all 
workers from the designated groups, including people with mental disabilities, in order for them to 
access and enjoy equal employment opportunities. The aim of the accommodation is to reduce the 
impact of the impairment on the person’s capacity to fulfil the essential functions of a job. 

3.3.2 The obligation to make reasonable accommodation may arise when workers voluntarily disclose 
their mental disability to the employer, or when such a need is reasonably self-evident to the employer. 

3.3.3 Employers must also accommodate workers when the job or the work environment changes, or if 
the mental impairment varies in duration and impact, affecting the worker’s ability to discharge the 
inherent requirements of the job. 

3.3.4 Employers should adopt the most cost-effective means so as to effectively remove the barriers to 
the performance of the job and the enjoyment of equal access to the benefits and opportunities of 
employment. 

3.3.5 The reasonable accommodation requirement applies to applicants and employees with disabilities 
who are suitably qualified for the job. In terms of section 20(3) of the EEA, individuals from the 
designated groups, in this case people with mental disabilities, may be suitably qualified for a particular 
position as a result of any one or a combination of formal qualifications, prior learning, relevant 
experience and/or the capacity to acquire the ability to do the job within a reasonable time. 

3.3.6 The employer should consult the employee and, where reasonable and practical, technical experts 
to establish appropriate mechanisms to accommodate the employee. 

3.3.7 An individualised assessment will be required to establish the appropriate accommodation 
measure, and the particular accommodation will depend on the individual, the degree and nature of 
impairment, and its effect on the person as well as on the job and the working environment. 
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3.3.8 Reasonable accommodation may be temporary or permanent, depending on the nature and 
extent of the disability. 

3.3.9 Reasonable accommodation measures for mental disabilities include, but are not limited to:  

 extended or additional leave; 

 modified or part-time work schedules; 

 job restructuring; 

 adjusting supervisory methods; 

 modified or additional training; 

 working from home; 

 environmental alterations; 

 reassignment or transfer to a vacant position; 

 eradication or reduction of environmental stressors; 

 increased education and awareness to combat stigmatisation and stereotypes; 

 providing access to counselling; 

 funding treatment and medications; 

 confidential forums and procedures for disclosing mental health conditions; and 

 rehabilitation measures to facilitate an employee’s return to work. 

3.3.10 The employer need not accommodate a suitably qualified applicant or employee with a mental 
disability if this would impose unjustifiable hardship on the business of the employer. 
 
3.3.11 Unjustifiable hardship refers to an action that requires significant or considerable difficulty or 
expense. This involves, among other things, the consideration of the effectiveness of accommodation 
and the extent to which it would seriously disrupt business operations. 

3.3.12 Accommodation that imposes unjustifiable hardship on one employer at a specific time may not 
do so for another or for the same employer at a different time. 

4. TRAINING AND CAREER ADVANCEMENT 

4.1 Employees with mental health conditions should be consulted in order to ensure input specific to 
their career advancement.  
 
4.2 Facilities and materials for training, work organisation and recreation should be accessible to 
employees with mental health conditions. 

4.3 Systems and practices to evaluate work performance should clearly identify and fairly measure and 
reward performance of the essential functions of the job. Work that falls outside the essential functions 
of the job should not be evaluated. 

5. RETAINING EMPLOYEES WITH MENTAL HEALTH CONDITIONS 

5.1 Employees who develop mental health conditions during employment should be reintegrated with 
the workplace where this is reasonable. Employers should seek to minimise the impact of the condition 
on employees. 
 
5.2 If an employee develops a mental disability, the employer should consult the employee to assess 
whether the disability can be reasonably accommodated. 
  
5.3 If an employee develops a mental health condition, the employer should maintain contact with the 
employee and encourage an early return to work where this is reasonable. This may require vocational 
rehabilitation, transitional work programmes and, where appropriate, flexible working time on a 
temporary or permanent basis. 
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5.4 If an employee is frequently absent from work for reasons of illness or injury, the employer should 
consult the employee to assess whether the reason for the absence is a mental disability that requires 
reasonable accommodation. 

5.5 If reasonable, employers should explore the possibility of offering alternative work, reduced work or 
flexible work placement so that employees are not compelled or encouraged to terminate their 
employment. 

6. TERMINATION OF EMPLOYMENT 

6.1 If the employer is unable to retain the employee in terms of paragraph 5 above, the employer may 
terminate the employment relationship. 
 
6.2 When employees with mental health conditions are dismissed for operational reasons, the employer 
should ensure that no selection criteria used either directly or indirectly unfairly discriminate against 
people with mental health conditions. 

6.3 Employers who provide disability benefits must ensure that employees are appropriately advised 
before they apply for the benefits on offer and resign from employment because of a mental health 
condition. 

7. PROCEDURES 

Employers should develop and implement clear procedures to deal with cases of workplace 
discrimination, bullying and harassment based on mental health. These procedures should enable 
complaints to be resolved in a sensitive, efficient and effective manner. 

7.1 Reporting workplace discrimination, bullying and harassment based on mental health 

7.1.1 Incidents of workplace discrimination based on mental health must be brought to the 
employer’s attention as soon as is reasonably possible. 

7.1.2 Incidents of workplace discrimination based on mental health may be brought to the 
employer’s attention by the complainant or any other employee who is aware of or witnessed 
the discrimination. 

7.2 Obligations of the employer 

When an incident of workplace discrimination based on mental health has been brought to the 
employer’s attention, the employer should do the following: 

 7.2.1 Consult with all the relevant parties. 

7.2.2 Take all reasonable and necessary steps to address the complaint (in accordance with 
this code and the employer’s policy). 

7.2.3 Take all reasonable and necessary steps to eradicate the discrimination. 

7.3 The steps to be taken by the employer when a complaint is lodged should include, but will not be 
limited to: 

 7.3.1 advising the complainant of the formal and informal procedures available in terms of this 
code; 

7.3.2 where appropriate, offering the complainant advice, counselling and assistance in terms 
of 7.4 below, or appointing a suitable external party to do so; and 

7.3.3 following the procedures required by this code in a manner that is procedurally and 
substantively fair. 
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7.4 Advice and assistance 

7.4.1 A complainant alleging workplace discrimination based on mental health is entitled to 
receive advice and assistance in terms of this code, either from the employer or a suitably 
qualified external party, depending on existing internal policies. 

7.4.2 As far as is reasonably feasible, an employer should designate an employee outside the 
line of management or a suitably qualified external party to offer advice and assistance to 
complainants of workplace discrimination based on mental health. 

7.5 Informal procedures 

7.5.1 The complainant of workplace discrimination based on mental health and another 
appropriate person may approach the perpetrator employee or the employer to inform such 
person that the conduct, practice or policy in question is discriminatory based on mental health 
and violates the victim’s rights to dignity and equality. 

7.5.2 A suitably qualified external party or co-worker may approach the perpetrator employee 
or employer to inform such person that certain conduct, practices or policies are discriminatory 
on the basis of mental health and may violate employees’ rights to dignity and equality. 

7.6 Formal procedures 

7.6.1 A complainant is entitled to follow a formal procedure with or without first having followed 
an informal procedure. This should be done in line with the company’s internal policies and 
procedures (if these exist). 

7.6.2 Where a formal procedure was not followed, an employer is still obligated to investigate 
the possibility and prevalence of workplace discrimination based on mental health in order to 
protect others from it. 

7.6.3 An employer’s policy to prevent workplace discrimination based on mental health should 
contain the following information in respect of the formal procedure to be followed: 

 7.6.3.1 The individual with whom the complainant should lodge a grievance 

 7.6.3.2 The internal grievance procedures to be followed 

7.6.3.3 Appropriate timeframes that will allow for swift resolution of the grievance 

7.6.3.4 That should the formal measures fail to satisfactorily resolve the matter, the 
complainant may refer the dispute to the Commission for Conciliation, Mediation and 
Arbitration (CCMA). 

7.6.3.5 That it will constitute a disciplinary offence to victimise or retaliate against any 
employee who acts in good faith in lodging a complaint of workplace discrimination 
based on mental health. 

8. CONFIDENTIALITY 

8.1 Confidentiality 
 

8.1.1 Subject to sections 7 and 18 of the EEA, employers, including health and medical services 
personnel, may only gather private information relating to employees if it is necessary to 
achieve a legitimate purpose and with such employees’ written consent. 

 
8.1.2 Employers must protect the confidentiality of the information that has been disclosed and 
must take care to keep private information relating to applicants and employees’ mental health 
conditions confidential, keeping it separately from general personnel records. 

 
8.1.3 When an employer no longer requires this information, it must be destroyed. 
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8.1.4 Subject to paragraph 8.2.7, employers may not disclose any information relating to a 
person's mental health condition without such person’s written consent, unless legally required. 

8.1.5 Employers and employees should endeavour to investigate and deal with allegations of 
workplace discrimination based on mental health in a manner that ensures that the identities of 
the parties and the nature of the complaint are kept confidential. 

8.1.6 Employers are obligated to furnish the relevant parties with information that is reasonably 
necessary to enable their preparation for any proceedings in terms of this code. 

8.2 Disclosure 
 

8.2.1 People with mental health conditions are entitled to keep their mental health status 
confidential, unless the inherent requirements of the particular employment position or a risk to 
the health and safety of others in the workplace warrant a disclosure of the condition in question. 
However, if the employer is not aware of the condition or the need to be accommodated, the 
employer is not obligated to provide accommodation. Nevertheless, this does not absolve an 
employer from the responsibility not to discriminate unfairly, directly or indirectly against 
employees with mental health conditions. 

 
8.2.2 Persons with mental health conditions may disclose their condition at any time, even if 
there is no immediate need for reasonable accommodation. 

 
8.2.3 If the mental disability is not self-evident, the employer may require the employee to 
disclose sufficient information to confirm the disability or the accommodation needs. 

 
8.2.4 If the employer does not reasonably believe that the employee is mentally disabled or 
requires accommodation, the employer is entitled to request the employee to be tested to 
determine his or her ability or disability, at the employer’s expense. 

 
8.2.5 As information about mental health conditions may be technical, employers should ensure 
that a competent person, such as a mental health-care practitioner, interprets the information. 

 
8.2.6 If an employer requires further information, this must be relevant to a specific job and its 
essential functions. 

 
8.2.7 An employer may not reveal the fact of an employee’s mental health condition, unless 
this is required for the health or safety of the person with the disability or other persons. 

8.2.8 After consulting the person with the mental disability, the employer may advise relevant 
staff that the employee requires accommodation. 

9. EDUCATION AND AWARENESS 

9.1 The Department of Labour should attempt to ensure that this code is accessible and available in all 
the official languages, where this is feasible. 

9.2 The Department of Labour should ensure that copies of this code are available and accessible, 
particularly to persons with mental health conditions and organisations offering support to such persons 
and their families. 
 
9.3 Employers and employer organisations should include the code in their employee orientation, 
education and training programmes. 
 
9.4 Trade unions should include the code in their shop steward and employee education and training 
programmes. 
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9.5 CCMA commissioners should receive specialised training to adequately address issues relating to 
mental disability, discrimination based on mental health, including bullying and harassment, and 
reasonable accommodation for mental health conditions in the workplace. 
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ANNEXURE B 

___________________________________________________________________ 

 

DRAFT 

INTERPRETATIVE GUIDELINES FOR SOUTH AFRICAN JUDICIAL FORUMS, 

THE DEPARTMENT OF LABOUR, EMPLOYERS AND EMPLOYEES ON THE 

LEGAL POSITION REGARDING MENTAL HEALTH CONDITIONS IN THE 

WORLD OF WORK1 

 

1. INTRODUCTION 

In the absence of legal clarity surrounding the phenomenon of mental health conditions in the 
employment realm, the following definitions, tests and suggestions aim to serve as a guideline for the 
Commission for Conciliation, Mediation and Arbitration (CCMA), the South African labour courts, the 
Department of Labour, employers and employees as well as their respective representatives to interpret 
and deal with mental health conditions in the workplace. 

2. DEFINITIONS 

2.1 Depression 

A mood disorder that causes persistent feelings of sadness and loss of interest. It is also termed major 
depressive disorder or clinical depression and affects how an individual feels, thinks and behaves, and 
can lead to various emotional and physical problems.2 

2.2 Discrimination based on mental health 

The use of inappropriate or arbitrary criteria to distinguish between individuals with mental health 
conditions and those without, bringing about less favourable consequences for members of the former 
group in relation to members of the latter, and impairing the former’s fundamental human dignity. 

2.3 Mental disability 

A long-term or recurring mental impairment that substantially limits a person’s prospects of entry into or 
advancement in employment. 

                                                           
1  These guidelines have been constructed from arguments and concepts used throughout this thesis and 

have also drawn on similar resources available in the comparative jurisdictions. 
2  This definition is borrowed from the Mayo Clinic 2015. http://www.mayoclinic.org/diseases-  
 conditions/depression/basics/definition/con-20032977. Accessed on 30/09/2015. 

http://www.mayoclinic.org/diseases-%20%09%09conditions/depression/basics/definition/con-20032977
http://www.mayoclinic.org/diseases-%20%09%09conditions/depression/basics/definition/con-20032977
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2.4 Mental disorder 

Health conditions characterised by alterations in thinking, mood or behaviour (or some combination 
thereof) associated with distress and/or impaired functioning.3 

2.5 Mental health conditions 

Refers collectively to mental health problems, mental illness and mental disorders (defined separately 
below). If and when relevant, a different descriptive term may be used. 

2.6 Mental illness 

A positive diagnosis of an illness relating to mental health made in terms of accepted diagnostic criteria 
by a mental health practitioner authorised to do so.4 

2.7 Reasonable accommodation 

Retains its ordinary meaning, as defined in section 1 of the Employment Equity Act (EEA): “Any 
modification or adjustment to a job or to a working environment that will enable a person from a 
designated group [an individual with a legally recognised mental disability] to have access to or 
participate in employment.” 

2.8 Workplace stress 

The response that people may have when presented with work demands and pressures that are non-
aligned with or exceed their knowledge and abilities, challenging their ability to cope. Workplace stress 
occurs in a wide range of circumstances, but is often exacerbated when employees feel that they 
receive little support from supervisors and colleagues and have little control over work processes. Work 
stress is often confused with normal work pressure or challenges, and is sometimes used as an excuse 
for bad management practices.5 

3. MENTAL DISABILITY 

3.1 The legal elements of a mental disability 

Individuals are considered people with mental disabilities if they satisfy all the criteria contained in the 
definition, namely if they have a mental impairment that is long-term or recurring and substantially limits 
their prospects of entry into or advancement in employment, or are regarded as having such a mental 
impairment. 

3.1.1 Mental impairment 

Mental impairment means a condition or illness that affects a person’s thought processes, judgment or 
emotions. 

The term “mental” is to be interpreted as broadly as possible and should widely encompass all forms of 
impairment. 

                                                           
3  This definition is borrowed from the ILO Executive Summary on Mental Health in the Workplace:10. 
4  This definition is borrowed from the Mental Health Care Act: sec 1. 
5  This definition is borrowed from the WHO 2015a.  
 http://www.who.int/occupational_health/topics/stressatwp/en/. Accessed on 10/11/2015. 

http://www.who.int/occupational_health/topics/stressatwp/en/
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In order to establish mental impairment, a diagnosis by a qualified mental health-care practitioner in 
terms of the current edition of either the Diagnostic and Statistical Manual of Mental Disorders (DSM) 
or the International Classification of Diseases (ICD) will suffice. 

Possible predictive mental impairments that may impose a substantial limitation include depression 
(major depressive disorder and persistent depressive disorder), post-traumatic stress disorder, bipolar 
disorder and schizophrenia. 

Depression as an example 

Depression is officially classified in both the DSM and ICD, and therefore, a diagnosis in terms of these 
will establish depression as a mental impairment for the purposes of disability law. 

3.1.2 Long-term, recurring or progressive conditions 

3.1.2.1 Long-term conditions 

“Long-term” means that the mental impairment has lasted or is likely to persist for at least 12 months. 

Depression as an example 

Major depressive disorder is diagnosed if all the relevant symptoms are present for the same two-week 
period, although it may last longer. Although depression is episodic, it persists throughout a person’s 
life. It is however difficult to predict during the first episode what form the disorder will take and whether 
it will be chronic, episodic or discrete. The disorder is characterised by inter-episode remissions and is 
recurrent, which implies that it may present multiple times in a 12-month period. However, since it does 
not consistently last for 12 months or longer, it will probably not meet the “long-term” requirement set 
by the Disability Code. 

Persistent depressive disorder (dysthymia), on the other hand, is a more chronic and persistent form of 
depression that is diagnosed only after a two-year period. This form of depression will undoubtedly 
satisfy the “long-term” requirement, since it persists for well over 12 months. 

3.1.2.2 Recurring conditions 

A recurring impairment is likely to happen again and to be substantially limiting (see below), including 
a constant chronic condition, even if its effects on a person fluctuate. 

Depression as an example 

According to the DSM and the ICD, major depressive disorder is characterised by inter-episode 
remissions, and although its symptoms fluctuate, it continuously reoccurs. There can be little doubt that 
this disorder will satisfy the “recurring” requirement in terms of the Disability Code. This is reinforced by 
the fact that depression prevails throughout a person’s life, although the symptoms may become 
dormant and resurface at various intervals. 

The “recurrent depressive disorder, currently in remission” classified in the ICD may also satisfy the 
“recurring” criterion. However, the symptoms would have to be active at the time of assessing the 
condition. 

3.1.2.3 Progressive conditions 

Progressive conditions are those that are likely to develop, change or recur. Persons living with 
progressive conditions or illnesses are considered people with mental disabilities once their impairment 
starts to be substantially limiting. Progressive or recurring conditions that have no overt symptoms or 
do not substantially limit a person are not considered disabilities. 
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Depression as an example 

Although a single episode of depression may be severe enough to justify a diagnosis in terms of the 
DSM, depression is by its very nature a disorder that progressively develops over time until the requisite 
number of symptoms are present to make a diagnosis. The symptoms of depression may therefore 
develop, change and recur over time.  

In light of the significant psychiatric co-morbidity associated with depression, it may constitute a 
progressive condition if, for example, workplace stress causes an employee to develop an anxiety 
disorder, which eventually results in depression. It will however only amount to a progressive condition 
once the symptoms become substantially limiting. 

As the symptoms of depression may have a significant impact on an individual’s ability to function in 
society and the workplace, even if there are not enough symptoms present to make an official diagnosis, 
depression may in fact satisfy the “progressive conditions” requirement set by the code, provided that 
the symptoms are severe enough to substantially limit an individual’s ability to function in the 
employment sphere. 

3.1.3 Substantial limitation of entry into or advancement in employment 

A mental impairment is substantially limiting if its nature, duration or effects substantially limit the 
person’s ability to perform the essential functions of the job for which they are being considered. 
 
The negative side effects of medications may pose a substantial limitation to an individual’s entry into 
and advancement in employment and, as such, should be taken into account during this assessment. 
 
An assessment may be done by a suitably qualified person, such as a qualified mental health-care 
practitioner, if there is uncertainty as to whether a mental impairment is [or may be] substantially limiting. 

Environmental factors and stressors in the workplace may exacerbate mental impairment and should 
consequently be taken into account during this assessment. 

Depression as an example 

An assessment of whether depression is substantially limiting should take into account the symptoms 
and relevant diagnostic features of the disorder. According to the DSM (which overlaps significantly 
with the ICD), depression is characterised by the following factors, which may make it substantially 
limiting in the employment realm: 

- Depressed mood most of the day, nearly every day 
- Markedly diminished interest or pleasure in all, or almost all, activities; 
- Decreased energy, tiredness and fatigue. A person may sustain fatigue without physical exertion. 
Even the smallest tasks seem to require substantial effort. The efficiency with which tasks are 
accomplished may be reduced. 
- Impaired ability to think, concentrate or make even minor decisions. A person may appear easily 
distracted or complain of memory difficulties. Those engaged in cognitively demanding pursuits are 
often unable to function. 
- Increased irritability, for example persistent anger, a tendency to respond to events with angry 
outbursts or blame, and an exaggerated sense of frustration over minor matters. 

The DSM provides that these symptoms cause clinically significant distress or impairment in 
occupational functioning. 

If an employee experiences a depressed mood for most of the day, nearly every day, and has a severe 
loss of interest in the activities that (s)he is required to perform, this may substantially limit the 
individual’s ability to discharge the inherent requirements of the job. If an employee experiences 
decreased levels of energy, tiredness and fatigue, this will substantially limit his or her ability to function 
properly in the workplace and perform his or her duties. Similarly, a diminished ability to think or 
concentrate will severely affect an individual’s ability to effectively perform in the workplace. In addition, 
increased irritability and angry outbursts may strain or compromise an employee’s ability to interact with 
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co-workers and clients, and therefore this too may substantially limit an individual’s ability to discharge 
the inherent requirements of the job. Furthermore, clinically significant distress and impairment in 
occupational functioning may also substantially limit an employee’s ability to gain entry into or advance 
in employment. 

As depression leads to several major occupational concerns, such as absenteeism, occupational and 
social dysfunction as well as decreased productivity, this supports the notion that it may substantially 
limit a person’s ability to discharge the inherent requirements of his or her job. Cognitive impairment 
has also been noted in about two-thirds of depressed individuals, which may also significantly impair 
employees’ ability to perform their employment duties. 

Another significant concern in the workplace is that sleep disturbances, particularly insomnia, are 
present in up to 90% of depressed individuals. Employees who attempt to work when they are tired 
from a lack of sleep will not be at their most productive when performing their employment duties. Sleep 
disturbances also create the risk that the employee may be prone to sleeping on the job. Clearly, these 
symptoms also constitute a substantial limitation of the employee’s performance of the inherent 
requirements of his or her job. 

Depression may be regulated with the use of antidepressants and psychotherapy. However, even 
though these medications and treatments may manage the disorder, depression is present throughout 
a person’s life and may recur in the future.  

A further relevant consideration is that antidepressants may have negative side effects that may be 
substantially limiting. Antidepressants have the following common side effects that may affect an 
individual’s functional capacity in the workplace: 

- Insomnia 
- Sedation and dizziness 
- Headaches 
- Nervousness 
- Agitation 
- Excessive sweating 
- Weight gain 
- Fatigue 
- Tremors and shaky hands 
- Nausea 
 
These factors, either independently or in combination, may substantially limit employees’ ability to 
discharge the inherent requirements of their employment positions, particularly as approximately 38% 
of people taking antidepressants do experience one or more of these side effects. All of these side 
effects may significantly distract employees, impair their ability to think and concentrate, and ultimately 
affect their productivity.  

Moreover, most guidelines recommend that antidepressants be used for six to nine months after 
depression has been diagnosed, exposing the individual to these side effects over an extended period 
of time, which may substantially limit the person’s entry into or advancement in employment. If the use 
of medication does not remove the substantial limitations of depression or gives rise to other 
substantially limiting factors, the employee or job applicant should still be considered as substantially 
limited in their entry into or advancement in employment. 

3.1.4 Perceived disabilities 

Certain mental health conditions that do not interfere with individuals ability to perform their employment 
duties may become substantially limiting as a result of other people’s reactions to the condition(s). 
Therefore, the “regarded as” prong of the definition is included in order to combat discrimination based 
on myths, fears and stereotypes about mental disabilities that may apply, even when a person is not 
actually mentally impaired or is so impaired, but not substantially limited by it. 

 
Individuals who are not impaired at all, but are considered by the employer to have a mental impairment 
may also seek protection under this prong of the definition. 
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Individuals who have a mental impairment, but are not substantially limited may also seek protection 
under this prong if an employer perceives the worker to be substantially limited in his or her ability to 
discharge the inherent requirements of the job. 

In essence, the “regarded as” prong relieves workers from proving that they are different because of 
the way in which their impairment limits them, and only requires proof that “others” imposed limitations 
on them because of their impairments. 

Depression as an example 

The fact that depression has been lessened, controlled or corrected and is no longer substantially 
limiting does not prevent the individual from being treated by his or her employer as if (s)he still has the 
disability. Similarly, individuals who had a form of mild or less severe depression that could not be 
diagnosed, as well as persons who merely displayed symptoms of depression, may be treated by their 
employers as if they are disabled. Added to that, the societal perception, stigmatisation and prejudice 
associated with this mental health condition may lead employers to make unfounded assessments of 
the capacity to work of persons who experienced depression in the past. 

4. DISCRIMINATION BASED ON MENTAL HEALTH 

4.1 Examples of workplace discrimination, bullying and harassment based on 

mental health 

4.1.1 Employment policies and practices 

Section 6(1) of the EEA prohibits unfair discrimination, either directly or indirectly, against any employee 
in any employment policy or practice. Therefore, the primary forum where discrimination based on 
mental health could manifest itself is an employer’s employment policy or practices. 

4.1.2 Bullying and harassment 

The following behaviours, among others, are examples of bullying and harassment on the basis of an 
employee’s mental health condition: 

 Name-calling (on the basis of mental health status) 

 Laughing and/or staring at employees because of their mental health condition 

 Transmitting insulting and degrading messages about an employee’s mental health status 

 Public shaming of employees because of their mental health condition(s) 

 Abusive comments and remarks about an employee’s mental health condition 

 Public shaming of employees because of their mental health status 

 Unwarranted criticism in relation to an employee’s mental health condition 

 Implying or stating that employees may suffer organisational detriment (such as demotion 
or dismissal) because of their mental health status 

 Selecting onerous or petty rules and work tasks for employees because of their mental 
health condition(s) 

 Purposefully excluding or ostracising employees because of their mental health status 

 

 

 

 



 

353 
 

4.2 Test to determine discrimination based on mental health 

4.2.1 Mental health as a disability 

Disability is listed as a prohibited ground of unfair discrimination in both section 9(3) of the Constitution 
and section 6(1) of the EEA. The Revised Disability Code, similar to the Disability Code, provides that 
the purpose of the EEA and the code is to protect persons with disabilities against unfair discrimination 
in employment. 

Therefore, if an individual with a mental health condition such as depression can meet the requirements 
to establish a disability in the legal sense, as discussed above, such an individual will automatically be 
in a favourable position when alleging unfair discrimination against an employer, as there will be a 
rebuttable presumption of unfair discrimination on a listed ground. 

4.2.2 Mental health as an unlisted ground 

Workers who experience discrimination based on a mental health condition that does not amount to a 
legally recognised disability may bring an unfair discrimination claim under section 6(1) of the EEA on 
the basis of the unlisted analogous ground of mental health status. 

As an unlisted analogous ground, mental health will have to satisfy the three-stage test of unfair 
discrimination currently endorsed by the judiciary, as formulated from the test in Harksen v Lane 1997 
11 BLRD 1489 CC and supported by section 11 of the EEA. In terms of this test, an inquiry into a claim 
of unfair discrimination will require claimants to prove that differentiation on the basis of their mental 
health condition has taken place, that it amounted to discrimination, and that the discrimination was 
unfair. This analysis is considered below. 

4.2.2.1 Has differentiation based on mental health status taken place? 

Differentiation occurs when an employer treats certain job applicants or employees differently from 
others or uses an employment policy or practice to exclude certain groups. If an employer distinguishes 
between employees, either through its conduct or in any employment policy or practice, on the basis of 
employees’ mental health condition(s), this will amount to differentiation based on mental health. These 
victims of differentiation are not treated in the same manner as other, similarly situated employees or 
job applicants due to a certain characteristic, namely their mental health status. 

4.2.2.2 Does the differentiation constitute discrimination? 

Discrimination can be established by linking the differentiation in treatment or effect to an unlisted 
ground (a ground not mentioned in section 6(1) of the EEA). However, in order to be considered as an 
unlisted ground of discrimination, the differentiation must first comply with the test laid down in Harksen 
v Lane NO, according to which it will have to be shown that the “ground is based on attributes and 
characteristics which have the potential to impair the fundamental human dignity of persons as human 
beings or to affect them in a comparably serious manner” as members of a vulnerable group. 

Mental health is not specifically listed as a prohibited ground of unfair discrimination in section 6(1) of 
the EEA and will consequently have to be alleged as an unlisted analogous ground of unfair 
discrimination. In terms of the Harksen test, it will have to be proven that discrimination based on an 
employee’s mental health condition may impair the person’s fundamental human dignity or affect him 
or her in a comparably serious manner. 

Dignity is described as affording an individual “his or her intrinsic worth and value”. An individual’s 
mental health status forms an intrinsic part of his or her biological make-up, and consequently 
contributes to who the person is as an individual. Subjecting an employee to prejudicial treatment based 
on a condition that forms an indisputable part of that person’s human biology in effect offends the 
individual’s “intrinsic worth and value”, and consequently has significant potential to impair the person’s 
dignity. Therefore, judging and disadvantaging people because of medical and biological conditions that 
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form part of who they are strikes at the foundation of their dignity as human beings, and thus results in 
unfairness. 

This argument is further strengthened by the finding of the Labour Court and the Labour Appeal Court 
in New Way Motor and Diesel Engineering (Pty) Ltd v Marsland 2009 12 BLLR 1181 LAC, where it was 
held that mental health constituted an unlisted ground of unfair discrimination, and that discriminating 
against individuals based on their mental health might impair their fundamental dignity as human 
beings. 

Discriminating against persons afflicted with mental health conditions impairs their fundamental human 
dignity and affects them in a manner similar to that of discrimination based on not only disability, but 
also other characteristics that are linked to human biology, such as race or gender. 

Moreover, a suitable contextual inquiry at the discrimination stage of the test will allow for a substantive 
approach to equality. Consequently, the social context of people with mental health conditions such as 
depression, including their vulnerability as well as the stigmatisation and prejudice suffered by them, 
will have to be taken into account. 

4.2.2.3 Is the discrimination unfair? 

Fairness is considered to be the means of distinguishing permissible from impermissible forms of 
discrimination. Discrimination itself already has a negative connotation, encompassing some form of 
harm based on difference, such as mental health; unfair discrimination goes a step further by deepening 
or worsening existing disadvantage. 

Harksen v Lane indicates that if discrimination is based on one of the prohibited grounds, unfairness 
will be presumed. If the differentiation is based on an unlisted ground, however, the complainant will 
have to prove unfairness. As mental health is not a listed ground of unfair discrimination, the unfairness 
of the discrimination will have to be proven. 

The primary right and value on which unfairness hinges is dignity. In light of the considerable link 
between mental health and persons’ inherent human dignity, if their right to dignity is tarnished by 
discrimination based on their mental health condition, the discrimination is likely to be unfair. 

Various factors, including stigmatisation, marginalisation, social exclusion, stereotyping and the failure 
to accord equal concern and respect, may all contribute to the vulnerability of a particular group. These 
factors are all realities for people with mental health conditions such as depression, and consequently 
contribute to their vulnerability. The more vulnerable the group that is adversely affected by the 
discrimination, the more likely the discrimination is to be unfair. 

The Harksen test dictates that unfairness is established by focusing on the impact of the discrimination 
on the complainant and others similarly situated. Stereotyping and prejudice suffered by people with 
mental health conditions constitute one form of social differentiation and systematic underprivilege that 
still persists in South African society and the employment realm. The vulnerability of people with mental 
health conditions, and the past patterns of discrimination and disadvantage they suffered, will be 
essential in establishing their position in society and the impact of the discrimination to which they have 
been exposed. 

In relation to the impact of the discrimination on the complainant and others similarly situated, the courts 
will consider a number of factors, including the worth and value of victims’ attributes, the exploitation 
suffered by them, as well as their vulnerability and past patterns of disadvantage and prejudice suffered. 
The unfairness test is intended to illustrate that discrimination may have different impacts in different 
circumstances. The shifting patterns of harmful discrimination and stereotypical response in our 
evolving democratic society require a flexible approach. 

In light of the stereotypes, stigmatisation, marginalisation and prejudice suffered by persons with mental 
health conditions, as well as their vulnerable position in society, the impact of discrimination based on 
mental health is severe. These individuals also continue to suffer exploitation and disadvantage, 
rendering them vulnerable in both society and the workplace. A historical overview also reveals that 
most of these individuals suffered past patterns of disadvantage. 
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Discriminating against persons with mental health conditions is arbitrary and purposeless, provided that 
the individual can discharge the inherent requirements of his or her job. Discriminating against persons 
because of a biological aspect of their person (if it does not affect their ability to do the job) is also 
morally offensive. 

Stereotyping of complainants, or the prejudice suffered by them, has been used to determine the impact 
of the discrimination on them. Mental health conditions attract an array of negative and diverse 
stereotypes. In circumstances where stereotypes about mental health amount to a withholding of 
benefits or opportunities, or result in disadvantage that is comparable to the disadvantage suffered by 
other protected groups (race, sex or age) because of stereotyping, such stereotypes unfairly 
discriminate against the individual concerned.  

The historical oppression experienced by persons with mental health conditions manifests itself in 
overlapping processes of stereotyping, stigmatisation, exclusion and marginalisation. Discrimination 
and relegation of this societal group reinforces the perception of these persons as “outsiders” and 
perpetuates the cycle of disadvantage. 

Disadvantaging and judging individuals because of their mental health status marginalises this 
vulnerable social group in the employment realm and perpetuates a pattern of disadvantage for them. 
For all the reasons cited above, discrimination on the basis of mental health is unfair. 

4.2.2.4 Does discrimination based on mental health constitute an arbitrary 

ground in terms of section 6(1) of the EEA? 

Workers who experience discrimination based on a mental health condition that does not amount to a 
legally recognised disability may bring an unfair discrimination claim under section 6(1) of the EEA on 
account of the arbitrary ground of mental health status. 

The inclusion of the words “or on any other arbitrary ground” in section 6(1) of the amended EEA 
strengthens a possible claim by employees who allege unfair discrimination on the basis of their mental 
health in the workplace, even though the meaning and scope of the concept of an “arbitrary ground” is 
still uncertain. 

In terms of section 11 of the amended EEA, the complainant bears the onus of proving on a balance of 
probabilities that the employer unfairly discriminated against him or her based on an arbitrary ground. 
The employee will thus have to prove that the differential treatment on the basis of mental health was 
not rational, that it amounted to discrimination, and that the discrimination was unfair. 

4.3 Status of bullying and harassment based on mental health 

Bullying and harassment based on mental health are not expressly recognised as forms of harassment 
or a legitimate dignity violation in terms of South African labour law. Workers may however be protected 
if their mental health condition constitutes a legally recognised disability under the EEA. 

Employees who are bullied or harassed because of a mental health condition will therefore have to 
institute an action for delictual damages against the employer, or an action for constitutional damages 
based on a violation of section 23(1) of the Constitution (if the employer failed to maintain a safe working 
environment and violated the employee’s right to fair labour practices), or an action against the 
employer for vicarious liability in terms of section 60 of the EEA. 

The South African judicial forums and the legislature are however encouraged to extend the South 
African labour law to prohibit bullying and harassment on the basis of an employee’s mental health 
status. 
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5. REASONABLE ACCOMMODATION FOR MENTAL HEALTH CONDITIONS 

5.1 Reasonable accommodation as a non-discrimination principle 

As a non-discrimination principle, reasonable accommodation imposes a duty that can be enforced by 
any individual belonging to a protected group (or a group analogous thereto). Since reasonable 
accommodation constitutes a non-discrimination principle, and because unreasonably denying 
accommodation to an employee would amount to unfair discrimination, denying reasonable 
accommodation to an employee with a mental health condition such as depression will equally amount 
to unfair discrimination.  

5.2 Reasonable accommodation as an affirmative action measure 

Section 15(2)(c) of the EEA requires employers to provide reasonable accommodation to all workers 
from the designated groups, including people with mental disabilities, in order for them to access and 
enjoy equal employment opportunities. The aim of the accommodation is to reduce the impact of the 
impairment on the person’s capacity to fulfil the essential functions of a job. 

The conjecture under the EEA is that in order for an individual with a disability to be suitable for 
reasonable accommodation, (s)he must ultimately be able to discharge the inherent requirements of 
the job, either with or without reasonable accommodation. If employees or job applicants can establish 
their mental health condition such as depression as a legally recognised disability, they will be able to 
request reasonable accommodation measures from the employer in order to assist them in discharging 
the inherent requirements of the job. 

5.2.1 Suitably qualified individuals 

The reasonable accommodation requirement applies to applicants and employees with disabilities who 
are suitably qualified for the job. In terms of section 20(3) of the EEA, individuals from the designated 
groups, in this case people with mental disabilities, may be suitably qualified for a particular employment 
position as a result of any one or a combination of formal qualifications, prior learning, relevant 
experience, or the capacity to acquire the ability to do the job within a reasonable time. It follows, then, 
that if an individual with a mental disability has the requisite formal qualifications, prior learning, relevant 
experience and/or the capacity to acquire the ability to do the job within a reasonable time, (s)he will be 
suitably qualified for the employment position. The employer will take these into account in order to 
determine whether the individual with a mental disability is suitably qualified and, thus, capable of 
performing the inherent requirements of the job.  

If it is determined that the employee is not suitably qualified and, thus, does not have the ability to 
perform the inherent duties of the position, the employer will consider whether reasonable 
accommodation would remedy this. Consequently, an employer is in no way obligated to make 
reasonable accommodation for an individual who is not capable of discharging the inherent 
requirements of the job despite reasonable accommodation. 

5.2.2 Individualised assessments 

An individualised assessment will be required to establish the appropriate accommodation measure, 
and the particular accommodation will depend on the individual, the degree and nature of impairment, 
and its effect on the person as well as on the job and the working environment. 

In determining appropriate reasonable accommodation for people with mental disabilities, the employer 
must have regard for each individual’s specific mental health condition. This means that the employer 
will have to consider the specific features and symptoms of each particular mental health condition, as 
well as the specific manner in which each individual is affected, when determining appropriate 
reasonable accommodation. Moreover, as the particular job and work circumstances may also influence 
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the employee’s symptomology and functional capacity, these should also be taken into account in the 
individualised assessment of reasonable accommodation. 

5.2.3 Disclosure and consultation 

The obligation to make reasonable accommodation may arise when a worker voluntarily discloses his 
or her mental disability to the employer, or when such a need is reasonably self-evident to the employer. 

People with mental health conditions are entitled to keep their mental health status confidential. 
However, if the employer is not aware of the condition or the need to be accommodated, the employer 
is not obligated to provide accommodation. Nevertheless, this does not absolve an employer from the 
responsibility not to discriminate unfairly, directly or indirectly against employees and job applicants. 

A person with a mental health condition may disclose his or her condition at any time, even if there is 
no immediate need for reasonable accommodation. If the mental disability is not self-evident, the 
employer may require the employee to disclose sufficient information to confirm the disability or the 
accommodation needs. 

Employers have a duty to consult with their employees regarding reasonable accommodation, and to 
enlist technical experts to establish appropriate mechanisms where this is reasonable and practical. 

5.2.4 Mental health conditions as a health and safety risk  

Health and safety is an essential element of the inherent requirements of a job, and the mentally 
disabled employee must ultimately be able to perform the job safely. However, the mere presence of a 
risk to health and safety does not in itself disqualify an employee or job applicant from consideration, 
and it is essential for the employer to rely on objective and reasonable medical evidence instead of 
generalised assumptions. The employer has a duty to consider whether the risk may be eliminated or 
lessened by providing reasonable accommodation for the individual’s mental disability. 

5.2.5 The employer’s “unjustifiable hardship” defence 

The employer need not accommodate a qualified applicant or employee with a mental disability if this 
would impose unjustifiable hardship on the business of the employer. Unjustifiable hardship refers to 
an action that requires significant or considerable difficulty or expense. Determining unjustifiable 
hardship involves considering, among other things, the effectiveness of the accommodation and the 
extent to which it would seriously disrupt business operations.  

Unjustifiable hardship also calls for an individualised assessment of the specific circumstances, since 
what may constitute unjustifiable hardship for one employer may not be so for another employer or for 
the same employer at a different time. 

5.2.6 Measures of reasonable accommodation specific to mental health 

conditions 

Measures of reasonable accommodation for mental disabilities include, but are not limited to: 

 extended or additional leave; 

 modified or part-time work schedules; 

 job restructuring; 

 adjusting supervisory methods; 

 modified or additional training; 

 working from home; 

 environmental alterations; 

 reassignment or transfer to a vacant position; 

 eradication or reduction of environmental stressors; 
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 increased education and awareness to combat stigmatisation and stereotypes; 

 providing access to counselling; 

 funding treatment and medications; 

 confidential forums and procedures for disclosing mental health conditions; and 

 rehabilitation measures to facilitate an employee’s return to work. 

5.3 Reasonable accommodation in the dismissal context 

Reasonable accommodation is a constitutional non-discrimination principle and, as such, is applied not 
only to the EEA, but also the LRA. Consequently, the considerations in relation to reasonable 
accommodation under the EEA apply equally to the law of dismissal under the LRA. 

6. CONCLUSION 

The guidelines, tests, definitions and suggestions above may serve to support the decision-making 
processes of the judiciary where a dispute in respect of discrimination based on mental health, mental 
disability status and the need for reasonable accommodation on this ground should make its way to the 
CCMA or labour courts. They may also serve as a reference for the Department of Labour to recognise 
and address these issues, while at the same time helping employers and employees to obtain legal 
clarity on the status of mental health conditions in employment. 

The content of these guidelines is ultimately aimed at establishing a position of fairness and legal 
certainty for all employees in the South African labour arena who are vulnerable to unfair discrimination, 
the denial of reasonable accommodation as well as violations of their rights to dignity and equality on 
the basis of their mental disabilities or mental health conditions. 
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ANNEXURE C 

___________________________________________________________________ 

 

DRAFT 

WORKPLACE POLICY DEALING WITH MENTAL HEALTH CONDITIONS IN 

EMPLOYMENT1 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
1  This draft policy has been adapted from the “Draft workplace policy dealing with appearance-based  

 discrimination, bullying and harassment in employment” constructed by Viviers 2014:213-216 and the 
“Draft policy to prevent and deal with workplace bullying” constructed by Smit 2014:382-384. 

 

(Name of organisation/legal entity) recognises that all employees should work in an environment that is 

free from discrimination, bullying and harassment based on mental health status. 

(Name of organisation/legal entity) further acknowledges that all employees should work in an 

environment that accommodates their mental disabilities and mental health conditions, barring 

unjustifiable hardship. 

In this policy: 

mental disability means a long-term or recurring mental impairment that substantially limits the prospects of 

entry into or advancement in employment; 

discrimination based on mental health means the use of inappropriate or arbitrary criteria to distinguish 

between individuals who have mental health conditions and those who do not, bringing about less favourable 

consequences for members of the former group in relation to members of the latter, and impairing the former’s 

fundamental human dignity; 

bullying and harassment based on mental health means unwanted, unreasonable and unacceptable conduct 

(including verbal, non-verbal, practical and unfair performance-related behaviour) that affects the dignity of 

employees in the workplace, and that is based on their mental health status, which conduct may be persistent or 

an isolated event, or occur via electronic means; and 

reasonable accommodation in the mental health context means any modification or adjustment to a job or 

to a working environment that will enable an individual with a legally recognised mental disability to have access 

to or participate in employment. 
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Mental disabilities 

In accordance with the Employment Equity Act (EEA) 55 of 1998, as amended, and the Code of Good Practice: 

Key Aspects on the Employment of People with Disabilities 2002 (the Disability Code), people with mental health 

conditions have to satisfy the following legal requirements to qualify as an individual with a mental disability: 

- Have a mental impairment [A mental impairment means a clinically recognised condition or illness 
that affects a person’s thought processes, judgment or emotions. Employees may provide evidence 
of a medical diagnosis made by a qualified mental health-care practitioner in order to establish 
mental impairment.] 

 
- … that is long-term or recurring [“Long-term” means that the impairment has lasted or is likely to 

persist for at least 12 months. A recurring impairment is one that is likely to happen again and to be 
substantially limiting (see below), including a constant chronic condition, even if its effects on a person 
fluctuate. Progressive conditions are those that are likely to develop, change or recur. Persons living 
with progressive conditions or illnesses are considered people with mental disabilities once the 
impairment starts to be substantially limiting. Progressive or recurring conditions that have no overt 
symptoms or do not substantially limit a person are not considered disabilities. Employees may 
provide evidence of the nature, severity as well as the specific symptoms of their particular mental 
impairment in order to satisfy these requirements.] 

 
- … and that substantially limits entry into or advancement in employment. [An impairment is 

substantially limiting if its nature, duration or effects substantially limit the person’s ability to perform 
the essential functions of the job for which they are being considered. Some impairments are so easily 
controlled, corrected or lessened that they have no limiting effects. An assessment to determine 
whether the effects of impairment are substantially limiting must consider whether medical treatment 
or other devices would control or correct the impairment to such an extent that it prevents or removes 
its adverse effects. An assessment may be done by a suitably qualified person if there is uncertainty 
as to whether impairment is [or may be] substantially limiting.] 

 

Categories of possible mental disabilities 
 

(a) Depression (major depressive disorder and persistent depressive disorder) 

(b) Post-traumatic stress disorder 

(c) Bipolar disorder 

(d) Schizophrenia 

 

Discrimination, bullying and harassment based on mental health 

Discrimination, bullying and harassment based on mental health can occur vertically and/or horizontally within an 

organisation, and consequently, employers or employees may be responsible. 

Examples of conduct that may amount to unfair discrimination, bullying or harassment on the basis of mental 

include, but are not limited to, the following: 
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Employment practices  

- Promotion, demotion or appointment of individuals based on an aspect of their appearance that does 

not relate to the inherent requirements of the job in question 

- Differences in remuneration of employees who perform substantially the same work or are employed 

in substantially similar employment positions, with the only difference between the employees being 

their mental health status 

- Differences in working conditions and/or employment benefits that are attributable solely to the mental 

health status of employees 

Behaviours 

- Name-calling (on the basis of mental health status) 

- Laughing and/or staring at employees because of their mental health condition 

- Transmitting insulting and degrading messages about an employee’s mental health status 

- Public shaming of employees because of their mental health condition(s) 

- Abusive comments and remarks about an employee’s mental health condition 

- Public shaming of employees because of their mental health status 

- Unwarranted criticism in relation to an employee’s mental health condition 

- Implying or stating that employees may suffer organisational detriment (such as demotion or 

dismissal) because of their mental health status 

- Selecting onerous or petty rules and work tasks for employees because of their mental health 

condition(s) 

- Purposefully excluding or ostracising employees because of their mental health status 

 

If the employer makes organisational decisions (such as appointment, promotion, demotion or allocation of 

employment benefits) based on the mental health status of an employee, and such decisions are in accordance 

with section 6(2) of the EEA (based on the inherent requirements of the job or in accordance with affirmative 

action measures), the employer has not committed an unjustifiable act of unfair discrimination and will not be held 

liable. 

If the employer has taken all reasonable and necessary steps to prevent workplace bullying and harassment 

based on mental health, to deal with complaints of such bullying or harassment, and to eradicate such conduct, 

the employer will not be held liable for such incidents. 

Isolated and single occurrences of discrimination, bullying and harassment based on mental health as well as 

patterns of repetitive behaviour are equally unacceptable and will not be tolerated. 
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(Name of organisation/legal entity) and all of its employees have an obligation to prevent and eradicate workplace 

discrimination, bullying and harassment based on mental health, and to promote the rights to dignity, equality and 

equal opportunity of all persons in the workplace. 

(Name of organisation/legal entity) has procedures in place to deal with workplace discrimination, bullying and 

harassment based on mental health. All complaints will be afforded due consideration and will be dealt with in a 

swift and impartial manner, while maintaining confidentiality. 

(Name of organisation/legal entity) encourages all its employees to help curb and manage workplace 

discrimination, bullying and harassment based on mental health, and to report any such incidents via the normal 

disciplinary and grievance procedures. 

(Name of organisation/legal entity) will ensure that no employee who lodges a complaint or grievance, or any 

other person who may be involved, is victimised or subjected to retaliation. 

Confidentiality will be respected and maintained by all persons involved in a complaint of discrimination, bullying 

or harassment based on mental health. 

The relevant person to contact or approach regarding an allegation of workplace discrimination, bullying or 

harassment based on mental health is [insert name]. 

 

Reasonable accommodation on the basis of mental health 

Section 15(2)(c) of the EEA requires employers to provide reasonable accommodation to all workers from the 

designated groups, including people with mental disabilities, in order for them to access and enjoy equal 

employment opportunities. The aim of the accommodation is to reduce the impact of the impairment on the 

person’s capacity to fulfil the essential functions of a job. 

The obligation to make reasonable accommodation may arise when workers voluntarily disclose their mental 

disability to (name of organisation/legal entity), or when such a need is reasonably self-evident. 

(Name of organisation/legal entity) should adopt the most cost-effective means so as to effectively remove the 

barriers to the performance of the job and the enjoyment of equal access to the benefits and opportunities of 

employment. 

(Name of organisation/legal entity) should consult the employee and, where reasonable and practical, technical 

experts to establish appropriate mechanisms to accommodate the employee.  
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An individualised assessment will be required to establish the appropriate accommodation measure, and the 

particular accommodation will depend on the individual, the degree and nature of impairment, and its effect on 

the person, the job and the working environment. 

Measures of reasonable accommodation for mental disabilities 

- Extended or additional leave 
- Modified or part-time work schedules 
- Job restructuring 
- Adjusting supervisory methods 
- Modified or additional training 
- Working from home 
- Environmental alterations 
- Reassignment or transfer to a vacant position 
- Eradication or reduction of environmental stressors 
- Increased education and awareness to combat stigmatisation and stereotypes 
- Providing access to counselling 
- Funding treatment and medications 
- Confidential forums and procedures for disclosing mental health conditions 
- Rehabilitation measures to facilitate an employee’s return to work 

 

(Name of organisation/legal entity) need not accommodate a qualified applicant or employee with a mental 

disability if this would impose unjustifiable hardship on the business of the employer. Unjustifiable hardship refers 

to an action that requires significant or considerable difficulty or expense. Determining unjustifiable hardship will 

involve considering, among other things, the effectiveness of the accommodation and the extent to which it would 

seriously disrupt business operations. 

 

Consequences of breaches 

Individuals in the workplace who fail to adhere to this policy may be sanctioned with disciplinary action, including 

warnings, final written warnings, transfer, counselling or dismissal, depending on the circumstances. 

Attendance of workshops and training regarding discrimination, bullying and harassment in the workplace will be 

compulsory if ordered. 

Mediation is recommended in appropriate circumstances, and all internal disciplinary and grievance procedures 

must be exhausted before a dispute is referred to the Commission for Conciliation, Mediation and Arbitration. 

This employment policy does not diminish or supersede any other legal recourse that is available to victims of 

workplace discrimination, bullying and harassment based on mental health. 

 

_________________________    _____________________ 

Signed       Dated 
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SUMMARY 

___________________________________________________________________ 

 

Mental health conditions such as depression are common in the world of work. Despite 

having been a significant concern for centuries already, these conditions are becoming 

particularly prevalent in modern society and workplaces across the globe. Although 

they affect the legal realm in many different areas, mental health conditions are often 

misunderstood and inappropriately dealt with from a legal perspective. Inevitably, this 

will give rise to concerns in the employment environment.  

Depression appears to be the most prevalent of all the categories of mental health 

conditions, with the most noteworthy impact on employment. Its symptoms are 

debilitating and impair sufferers’ ability to fulfil the inherent requirements of their jobs. 

In addition, the medication used to treat and manage mental health conditions, such 

as antidepressants, also leads to various debilitating side effects, which may further 

affect the person’s ability to function efficiently at work. 

The United Nations (UN) Disability Convention has set the international benchmark 

for all jurisdictions in addressing mental disabilities, discrimination based on mental 

health as well as reasonable accommodation for these conditions. The convention 

displays support for the social model of disability and a substantive approach to 

equality. The International Labour Organisation (ILO) has in turn also played a 

significant role in offering guidance for domestic legal frameworks to address mental 

health concerns in the workplace. Against the backdrop of international instruments 

such as those of the UN and the ILO, this study takes an in-depth look at the approach 

to mental health conditions in employment in the jurisdictions of South Africa, the 

United States (USA) and the United Kingdom (UK). More specifically, the research 

analyses the various jurisdictions’ take on mental health conditions as disabilities 

under the law, the disputability of workplace discrimination based on mental health, 

and the procedures and measures to provide reasonable accommodation for 

employees with mental health conditions.  

Across the jurisdictions, depression in particular and mental health conditions in 

general may amount to legally recognisable disabilities if they can satisfy the elements 
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of the specific disability definition used. In South Africa, the USA and the UK, these 

definitions and elements differ. These three jurisdictions’ legal frameworks do however 

acknowledge that in order for a mental health condition to attract disability status, the 

condition must be recognisable and must have a particular impact on the life or 

employment potential of the employee or job applicant within a particular timeline. 

Although the Constitution of the Republic of South Africa, 1996, requires a substantive 

approach to equality and, thus, the consideration that mental health conditions such 

as depression may amount to legally recognisable disabilities, South African disability 

law has been slow to give effect to this, lagging slightly behind the USA and UK in this 

regard. Consequently, the South African legal position on mental disabilities is 

underdeveloped and ambiguous. 

Due to the significant stigma and prejudice associated with mental health conditions, 

they often form the basis for discrimination in both society and the workplace. 

Discrimination based on a person’s mental health status impairs the individual’s right 

to dignity, equality and non-discrimination, and may potentially even aggravate 

existing mental health conditions. In the USA, UK and South Africa, discrimination 

based on mental health may be challenged on the protected ground of disability, 

provided that the condition in question satisfies the legal requirements to constitute a 

mental disability. The UN Disability Convention along with disability-specific legislation 

in the USA and UK extensively governs this consideration. South Africa, on the other 

hand, does not have any legislation giving effect to the UN Disability Convention. Yet, 

the Constitution and the Employment Equity Act do enable victims to challenge 

discrimination based on mental health on either the protected ground of disability, or 

as an unlisted analogous or arbitrary ground of unfair discrimination. The latter does 

appear more viable in light of the disadvantage suffered by these persons because of 

their conditions. 

Under the South African legal framework, reasonable accommodation for mental 

health conditions is based on two primary foundations: Firstly, reasonable 

accommodation is available to people with mental disabilities as an affirmative action 

measure; secondly, reasonable accommodation may possibly also be available to 

persons with mental health conditions in general, since it essentially constitutes a non-

discrimination principle. Reasonable accommodation in the comparative jurisdictions 

of the USA and the UK, on the other hand, flows primarily from their respective 
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disability-specific legislation. To provide effective reasonable accommodation on the 

basis of mental health, several factors need to be considered in an interactive process 

between employer and employee. These include occupational health and safety, the 

intersection between reasonable accommodation and incapacity, the 

disproportionate-burden threshold, and the various forms of reasonable 

accommodation that may best suit the mental health condition in question, given its 

specific symptoms and diagnostic features.  

This study emphasises the importance of adequate and effective consideration of 

mental health conditions under the legal frameworks of jurisdictions worldwide due to 

the global prevalence of these conditions, their devastating effects, and the 

disadvantage experienced by those who suffer from these conditions. Based on the 

comparison with the USA and the UK, it is concluded that the South African legal 

framework in relation to mental health conditions needs to be urgently developed in 

order to promote clarity and certainty regarding the official legal position on these 

conditions, as well as to safeguard the rights and interests of employees with mental 

health conditions in the workplace. As an added, more practical contribution, the study 

concludes with a proposed draft code of good practice on the handling of mental health 

conditions in the workplace, a draft set of interpretative guidelines for the South African 

judiciary, Department of Labour, employers and employees in dealing with these 

conditions in the world of work, as well as a draft workplace policy on mental health 

conditions for potential adoption by employers. 
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OPSOMMING 

___________________________________________________________________ 

 

Geestesgesondheidstoestande soos depressie is algemeen in die arbeidswêreld. Al 

is dit reeds eeue lank ’n beduidende kwessie, kom hierdie toestande wêreldwyd al hoe 

meer in die moderne samelewing en werkplek voor. Hoewel dit die regsdomein op 

verskillende maniere raak, word geestesgesondheidstoestande dikwels uit ’n 

regsoogpunt verkeerd verstaan en onvanpas hanteer. Dit is daarom onafwendbaar 

dat dit tot uitdagings in die werksomgewing sal lei.  

Depressie kom oënskynlik die meeste van alle kategorieë 

geestesgesondheidstoestande voor en het ook die merkbaarste impak op werk. Die 

simptome is uitmergelend en beïnvloed depressielyers se vermoë om aan die 

inherente vereistes van hulle poste te voldoen. Daarbenewens het die middels 

waarmee geestesgesondheidstoestande behandel en bestuur word, soos 

antidepressante, ook verskeie aftakelende newe-effekte, wat die persoon se vermoë 

om doeltreffend te werk verder kan verswak. 

Die Verenigde Nasies (VN) se Gestremdheidskonvensie het die internasionale rigpunt 

geword vir hoe alle jurisdiksies geestesgestremdhede, diskriminasie op grond van 

geestesgesondheid, sowel as redelike voorsiening vir hierdie toestande behoort te 

hanteer. Die konvensie toon sydigheid vir die sosiale model van gestremdheid en ’n 

substantiewe benadering tot gelykheid. Op sy beurt het die Internasionale 

Arbeidsorganisasie (IAO) ook ’n beduidende bydrae gelewer om leiding te bied oor 

binnelandse regsraamwerke om geestesgesondheidsprobleme in die werkplek te 

benader. Teen die agtergrond van internasionale instrumente soos dié van die VN en 

die IAO, onderneem hierdie studie ’n diepte-ondersoek van die benadering tot 

geestesgesondheidstoestande in die werkplek in die jurisdiksies van Suid-Afrika, die 

Verenigde State (VSA) en die Verenigde Koninkryk (VK). Die navorsing ontleed in die 

besonder die verskillende jurisdiksies se benadering tot 

geestesgesondheidstoestande as gestremdhede volgens die reg, die aanvegbaarheid 

van werkplekdiskriminasie op grond van geestesgesondheid, en die prosedures en 

maatreëls om redelike voorsiening te maak vir werknemers met 

geestesgesondheidstoestande.  
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In ál die jurisdiksies kan depressie in die besonder en geestesgesondheidstoestande 

in die algemeen op wettige gestremdhede neerkom indien dit aan die elemente van 

die heersende gestremdheidsomskrywing voldoen. Suid-Afrika, die VSA en die VK 

maak van verskillende omskrywings en elemente gebruik. Tog erken die 

regsraamwerke van ál drie jurisdiksies dat ’n geestesgesondheidstoestand 

gestremdheidstatus kan geniet indien die toestand herkenbaar is en binne ’n sekere 

tydperk ’n bepaalde impak op die lewe of indiensnemingspotensiaal van die 

werknemer of werksaansoeker het. Hoewel die Grondwet van die Republiek van Suid-

Afrika, 1996, ’n substantiewe benadering tot gelykheid vereis, en dus ook die 

oorweging dat geestesgesondheidstoestande soos depressie op wettige 

gestremdhede kan neerkom, was Suid-Afrikaanse gestremdheidsreg tot dusver stadig 

om hieraan uitvoering te gee, en is die VSA en VK meer gevorderd in hierdie verband. 

Die Suid-Afrikaanse regstandpunt oor geestesgestremdhede is gevolglik 

onderontwikkel en dubbelsinnig. 

Weens die beduidende stigma en vooroordeel wat met geestesgesondheidstoestande 

verband hou, maak dit dikwels die grondslag vir diskriminasie in die samelewing sowel 

as die werkplek uit. Diskriminasie op grond van ’n persoon se 

geestesgesondheidstatus tas die individu se reg op menswaardigheid, gelykheid en 

nie-diskriminasie aan, en kan moontlik selfs bestaande geestesgesondheidstoestande 

vererger. Diskriminasie op grond van geestesgesondheid kan in die VSA, VK én Suid-

Afrika op die beskermde grond van gestremdheid aangeveg word, mits die betrokke 

toestand aan die regsvereistes van ’n geestesgestremdheid voldoen. Die 

Gestremdheidskonvensie van die VN sowel as gestremdheidspesifieke wetgewing in 

die VSA en VK bied omvattende bepalings hieroor. Daarteenoor het Suid-Afrika geen 

wetgewing wat uitvoering gee aan die VN se Gestremdheidskonvensie nie. Tog stel 

die Grondwet en die Wet op Diensbillikheid slagoffers in staat om diskriminasie op 

grond van geestesgesondheid aan te veg op hetsy die beskermde grond van 

gestremdheid, of ’n ongelyste analoë of arbitrêre grond van onbillike diskriminasie. 

Laasgenoemde is waarskynlik meer haalbaar in die lig van die benadeling wat hierdie 

persone weens hulle toestande ervaar. 

Ingevolge die Suid-Afrikaanse regsraamwerk berus redelike voorsiening vir 

geestesgesondheidstoestande op twee hoofgronde: Eerstens het persone met 

geestesgestremdhede toegang tot redelike voorsiening as ’n maatreël van 
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regstellende aksie; tweedens kan diegene met geestesgesondheidstoestande in die 

algemeen ook op redelike voorsiening aanspraak maak aangesien dit in wese ’n nie-

diskriminasiebeginsel is. Daarteenoor spruit redelike voorsiening in die vergelykende 

jurisdiksies van die VSA en die VK hoofsaaklik uit hulle onderskeie 

gestremdheidspesifieke wetgewing. Om doeltreffende redelike voorsiening vir 

geestesgesondheidstoestande te maak, moet verskeie faktore in ’n interaktiewe 

proses tussen werkgewer en werknemer oorweeg word. Dit sluit in 

beroepsgesondheid en -veiligheid, die oorvleueling tussen redelike voorsiening en 

ongeskiktheid, die drempel van ’n oneweredige las op die werkgewer, en die mees 

geskikte vorme van redelike voorsiening vir die betrokke 

geestesgesondheidstoestand, met inagneming van die spesifieke simptome en 

diagnostiese kenmerke.  

Hierdie studie beklemtoon die belang van voldoende en doeltreffende oorweging van 

geestesgesondheidstoestande ingevolge die regsraamwerke van jurisdiksies 

wêreldwyd weens die hoë internasionale voorkoms van hierdie toestande, die 

verwoestende uitwerking daarvan, en die benadeling wat diegene met hierdie 

toestande ervaar. Op grond van die vergelyking met die VSA en die VK, is die 

gevolgtrekking dat die Suid-Afrikaanse regsraamwerk in verband met 

geestesgesondheidstoestande dringend ontwikkel moet word om sekerheid en 

duidelikheid oor die amptelike regstandpunt oor hierdie toestande te bevorder, en om 

die regte en belange van werknemers met geestesgesondheidstoestande in die 

werkplek te beskerm. As ’n bykomende, meer praktiese bydrae, sluit die studie af met 

’n voorgestelde konsepkode van goeie praktyk vir die hantering van 

geestesgesondheidstoestande in die werkplek, ’n konsepstel vertolkende riglyne vir 

die Suid-Afrikaanse regbank, Departement van Arbeid, werkgewers en werknemers 

oor die hantering van hierdie toestande in die arbeidswêreld, sowel as ’n 

konsepwerkplekbeleid oor geestesgesondheidstoestande vir moontlike 

ingebruikneming deur werkgewers. 
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KEY TERMS 

___________________________________________________________________ 

 

Depression 

Dignity  

Discrimination based on mental health 

Equality 

Harassment 

Mental disability 

Mental health 

Reasonable accommodation 

Substantive equality 

Workplace bullying  
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