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ABSTRACT

Since 1994, the South African artisanal and small-scale mining (“ASM”) sector has been a
demarcation for the promotion of the economic participation of previously disadvantaged
South Africans within the country’s broader economy. Various domestic policy documents
refer to the ASM sector as one deserving of development and adequate regulation. However,
to date, the sector still exists and functions on the fringes of the law. This fact has allowed for
the under-development of the sector to persist and, out of such under-development, adverse
ramifications, including the environmental degradation associated with illegal ASM, its
occupational health and safety concerns and the acrimonious relationship between ASM and
large-scale mining (“LSM”). It is such negative consequences of ASM that continue to thrive
at the expense of the socio-economic and community-development potential of the sector. In
light of the above, this study seeks to explore the theoretical framework upon which the
development of the sector ought to be based. Such a developmental basis consists of the
constitutional, legislative, domestic and international policy framework. Further, under the
over-arching theme of constitutionally-responsible development of the South African ASM
sector, recommendations are to be made to guide the manner in which the necessary

development of the ASM sector ought to take shape.
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CHAPTER ONE: BACKGROUND AND SCOPE OF THE STUDY

1.1 Introduction

South Africa’s mining sector has been a dominant source of economic activity, due to the nature
and abundance of precious minerals and stones.! After 1994, the Reconstruction and
Development Programme (“RDP”), along with the White Paper on Minerals and Mining
Policy,” identified the mining sector to be one of the key areas in which historically
disadvantaged South Africans (“HDSA’s”) could participate and be integrated into the
country’s economy.® In this respect, artisanal and small-scale mining (“ASM”) could

potentially play an important role.

ASM may generally be understood as extraction activities that are subsistence-based,
technologically, mechanically and capital poor, comprising a significant labour-intensive
element, and which often operates on the borders of the law.* ASM is, however, a complex
and wide-ranging topic, meaning different things to different countries and regions. The
differences of ASM extend from the operational characteristics to its legal manifestations. It is
an activity that may occur in year-round artisanal mining operations, referred to as permanent
ASM.> ASM may also be seasonal in nature, denoting those ASM activities commonly related
to farming and occur at select times during the course of the year.® Newly discovered resources
that draw huge numbers of migrants to the mining area may result in what is known as rush

artisanal mining.’

ASM also differs in its legal characteristics. Essentially, there are three main kinds of ASM.
There is formal, or legal, ASM which is characterised by the legislative recognition of the

sector by the host country.® Secondly, there is informal ASM which does not explicitly

"' Gelb S South Africa's economic crisis (New Africa Books) 1991: 110.

2 Republic of South Africa Government Gazette (GG) 23 November 1994 Vol 353 No 16086
<https://www.gov.za/sites/www.gov.za/files/governmentgazetteid 1 6085.pdf>. (Accessed on 09/09/17).

3 Republic of South Africa White Paper. A Minerals and Mining Policy for South Africa. 1998
<https://www.gov.za/documents/minerals-and-mining-policy-white-paper>. (Accessed on 09/09/17).

4 Buxton A Responding to the challenge of artisanal and small-scale mining. How can knowledge networks help?
(2013): 4 <https://womin.org.za/images/impact-of-extractive-industries/women-and-artisanal-mining/[IED%20-
%20%20Artisanal%20Mining%20and%20Use%200f%20Knowledge%20Networks.pdf>. (Accessed on
10/05/18).

5 Ibid.

® Ibid.

"Mantu S Constructing and imagining labour migration perspectives of control from five continents (Routledge)
2016: 114

8 Debrah AA, Watson I and Quansah DPO “Comparison between artisanal and small-scale mining in Ghana and
South Africa: lessons learnt and ways forward” 114(11) Journal of Southern African Institute of Mining and
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contravene mineral and mining laws but, however, lacks its own specific regulatory framework.
The third kind of ASM is illegal ASM. This type of ASM denotes the contravention of existing

mineral and mining legislation of a host country.

Illegal ASM largely manifests itself in the South African context. South African mining and
mineral law prohibits the prospection, removal, mining, conduct of technical co-operation,
reconnaissance, exploration or production of any mineral or petroleum resource without an
approved environmental management programme or approved environmental management
plan, prospecting right or mining right.” The compliance with the onerous requirements to
mineral and mining rights, such as these listed above, is largely achievable only by established
mining companies with the necessary financial, administrative and technical resources. The
difficulty in obtaining mining rights for those without the necessary resources results in many
of ASM activities being carried out illegally. Despite the prohibition of illegal ASM in South
Africa, it has continued to grow since 1994 and research suggests that such expansion is

motivated by high levels of unemployment and severe poverty.'”

The criminalisation of all forms of mining that occur without statutory licensing, including
ASM, largely negates the socio-economic potential that could benefit the thousands that depend
on the sector. The transformative legislative provisions of domestic mining legislation, namely
the Minerals and Petroleum Resources Development Act (“MPRDA”), that are potentially
supportive of the official recognition and development of an ASM sector are thereby not
utilised for their intended purpose, namely that of socio-economic empowerment and social
justice. This applies especially to Sections 12 and 100 of the MPRDA. This Act, which, inter
alia, seeks to promote employment and advance the social and economic welfare of South
Africans while ensuring equitable access on the part of all the people of South Africa to the
nation’s mineral and petroleum resources is also meant to ensure the attainment of the
government’s objectives of redressing historical, social and economic inequalities as stated in
the Constitution.!" The lack of positive implementation of such provisions results in mining

authorities exercising an adverse general approach to all field entrants, which culminates in

Metallurgy (2014): 913 <http://www.scielo.org.za/scielo.php?script=sci_arttext&pid=S2225-
62532014001100009>. (Accessed on 10/05/18).

? Section 5(4) of the MPRDA.

10 Ledwaba PF “The status of artisanal and small-scale mining sector in South Africa: tracking progress” 117(11)
Journal of Southern African Institute of Mining and Metallurgy (2017): 34 <http://www.saimm.co.za/Journal/v1
17n01p033.pdf>. (Accessed on 10/05/17).

'Section 2 and 100 of the MPRDA.
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non-adherence to the foundational constitutional principles relating to social justice, human

dignity, substantive equality, the realisation of socio-economic rights and fair labour practices.

The onerous mining entry requirements hinder access to mineral rights for a diverse group of
new entrants, including unemployed former mine workers, rural mining communities, and
uneducated youth who lack meaningful employment opportunities.'> Because of the negative
socio-economic position that these groups find themselves in, the number of illegal artisanal
and small-scale miners has steadily increased to the region of thirty thousand.'? Illegal ASM is
significantly driven by the shortage of job opportunities in the mining sector and by poverty
that is rampant in rural communities situated around mining sites, as well as the lack of
employment in the major mining regions such as Limpopo, the Free State, Gauteng,

Mpumalanga and the Eastern and Northern Cape.'*

Compounding the challenge of ASM’s illegality in South Africa is the sector being plagued by
the adverse environmental impacts, poor occupational health and safety standards, violent
confrontation between ASM and large-scale mining (“LSM”) allegations of rampant criminal

activity within the sector as well as the misdirection of interventions towards the sector.!®

1.2 Main Research Problem

The challenges facing the ASM sector in South Africa stem from the fact that it is strictly
governed by the same legislation that governs LSM. This tends to equate ASM with LSM,
which is dominated by companies with the extensive resources needed to comply with the
administrative procedures and financial requirements attached to acquiring mining rights. In
this way, the South African mining legislative framework fails to achieve substantive equality
in that it does not take into account the socio-economic restrictions and short-comings of
artisanal and small-scale miners, the majority of whom are from disadvantaged groups. Thus,
the very purpose which the 1998 White Paper recognised ASM to fulfil, i.e. to be an activity
that can be used to effect economic transformation in order to uplift South Africans who have
been disadvantaged by apartheid,'® is neglected. Truthfully, artisanal and small-scale miners

lack the capacity to fulfil these statutory requirements, which involve high financial costs and

12 Buxton A, supra note 4, at 6.

13 Ledwaba PF, supra note 10, at 35.

14 Buxton A, supra note 4, at 6 -7.

15 Mining Facts What is artisanal and small-scale mining? (2012)
<http://www.miningfacts.org/communities/what-is-artisanal-and-small-scale-mining/>. (Accessed on 16/08/17).
16 Ledwaba PF, supra note 10, at 32; Republic of South Africa White Paper, supra note 3.
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compliance with extensive bureaucratic procedures in respect of licensing, safety, health, and

the environment.!”

Because of the legislative miscategorisation of the ASM sector, challenges arise, chief of which
is that access to the sector for many artisanal and small-scale miners is made impossible and
operating illegally has become the realistic alternative.!® Section 12 of the MPRDA is an
empowering provision for the Minister of the Department of Mineral Resources (“Minister of

(13

the DMR”) to use section 2, in order to facilitate assistance to “...any historically
disadvantaged person in conducting prospecting or mining operations...”" that would
substantially and meaningfully expand economic opportunities for such a group in the mining
sector.?’ This provision expressly empowers the Minister to effect the desired transformation
supported by the values of the Constitution and the MPRDA. However, there is no reliable
research that confirms that the DMR is implementing this provision in the desired manner. The
result is a disadvantageous disconnect between what the applicable legal framework intends
and what is actually being practiced on the ground level. In a later part of this study, it will be
clarified that the illegal status of the ASM sector and the adverse consequential elements
thereof amount to the violation of paramount constitutional, legislative and domestic and

international policy provisions and values that are applicable to the development and existence

of the sector.

1.3 Academic and Practical Reasons for the Selection of the Topic/ Rationale

Through the recognition of ASM in the RDP,?! and White Paper on the Minerals and Mining
Policy,?® the intention of the government was “...to encourage and facilitate the sustainable
development of ASM, in order to ensure the optimal exploitation of small mineral deposits, to
enable the sub-sector to make a positive contribution to the national, provincial and local
economies and use it to transform the economic standing of disadvantaged black South

Africans.” The White Paper highlights the potential role that ASM could play in mineral

17 See sections 16-22 of the MPRDA for the procedures in respect of licensing, safety, health, and the environmen;
Debrah AA et al, supra note 8, at 917-918.

18 Avila EC “Small-scale mining: A new entrepreneurial approach” 112(9) Recursos Naturales e Infraestructura
(2003): 15; Phiri N “Artisanal small-scale mining: Potential ecological disaster in Mzingwane District,
Zimbabwe” 7(1) Journal of Disaster Risk Studies (2011): 1.

19 Section 12(1) of the MPRDA.

20 Sub-sections 2(c), (d), (e), (f), (i) of the MPRDA.

21 Republic of South Africa: White Paper, supra note 3.

22 Ibid

3 Ibid.
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production, economic growth and income redistribution.?* These envisaged benefits are echoed
by the preamble and values of the Constitution, as well as the fundamental principles of Section

2 and 12 of the MPRDA.%

A core value mentioned in the preamble to the Constitution is the establishment of a society
based on democratic values, social justice and improving the lives of all citizens.?® This value
is substantiated by Section 9 of the Constitution which encourages the design of legislation and
other measures that will further the advancement of people who have suffered injustice,
economically and otherwise, due to past discriminatory laws and practices.?’ In Section 2 and
12 of the MPRDA, the legislation confirms the need to promote local and rural development
and the social upliftment of all communities, particularly those affected by mining.?® It further
reaffirms the state’s commitment to reform and to bring about equitable access to South

Africa’s mineral and petroleum resources.?’

Many potential miners are disqualified from legal participation in the ASM sector, due to
financially burdensome requirements and overly bureaucratic processes that precede the
granting of a prospecting right.’° These formalities are governed by Sections 16, 22 and 27 of
the MPRDA, which apply to the respective processes for the application for a prospecting right,
a mining right and a mining permit. Section 16 prescribes that a party, interested in acquiring
a prospecting right, should lodge an application to survey the land of the mining interest,
together with a non-refundable fee, to the Regional Manager of the DMR in whose region the
land is situated. The applicant should simultaneously apply for an environmental
authorisation.’! Should the application be approved, the applicant must submit relevant
environmental reports as required in terms of Chapter 5 of the National Environmental

Management Act, 1998 (“NEMA”), within 60 days of the date of notice and consult, within 14

24 Ibid.

25 The Preamble to the Constitution includes nation rebuilding and correcting the injustices of the past through
measures to effect equality. Section 12 of the MPRDA makes provision for substantive assistance to artisanal-
small scale miners who were disadvantaged by discriminatory laws and practices on the basis of Section 2, which
stipulates the fundamental principles.

26 Preamble to the Constitution.

27 Section 9 of the Constitution.

28 Section 2 and 12 of the MPRDA.

29 Preamble and subsections 2(c), (d), (e), (f), and (i) of the MPRDA.

30 Hentschel T, Hruschka F & Priester M Artisanal and small-scale mining. Challenges and opportunities (2002):
4 <https://www.researchgate.net/publication/274138354 Artisanal and Small-
scale Mining Challenges and Opportunities>. (Accessed on 31/05/17).

31 Section 16(1) of the MPRDA.
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days of acceptance of the application, the land owner, lawful occupier or affected parties of his

or her interest in the land in question.*

Section 22(1) also prescribes an interested party to apply for a mining right at the office of the
Regional Manager of the DMR in whose region the land is situated.’® Along with the
application for a mining right, the applicant ought to simultaneously apply for an environmental
authorisation according to the NEMA,* the National Water Act® (“NWA”) and the Act’s
related regulations.*® The process of application ought to take place in the prescribed manner
and must be accompanied by a prescribed non-refundable fee.>” Upon receipt of the application,
the Regional Manager must, within 14 days, accept the mining rights if the requirements in
subsection 1 are met. However, subsections 22(2)(b) and (c) direct that the mining right may
not be accepted where another person holds a prospecting right, mining right, mining permit
or retention permit for the same mineral and land, and, when a prior application for a
prospecting right, mining right or mining permit or retention permit, has been accepted for the

same mineral and land and the outcome of which is still pending.

The mineral and petroleum, social and environmental regulations of the MPRDA prescribe an
application for a mining right to be accompanied by a plan of the land to which the application
relates as contemplated in regulation 2(2) of the MPRDA. The application also has to contain
a social and labour plan as required by regulation 46. The application for a mining right also
has to be accompanied by a mining work programme as per regulation 11(a)-(f) of the MPRDA.
Regulation 11(g) prescribes a mining work programme to contain a financing plan that must
contain the details and costs of the mining technique, technology and the production rates
applicable to the proposed mining operation. Such a financing plan must contain, inter alia,
the details and costing of the technological process of mineral extraction, the details and costing
of the technical skills and expertise and associated labour necessary for the operation and a
detailed cash flow forecast and valuation which must indicate how the applicable regulatory

costs will be accommodated.>®

32 Section 16(4)(a) and 16(14)(b) of the MPRDA.

33 Section 22(1) of the MPRDA.

3 Act 107 of 1998.

35 Act 36 of 1998.

36 Presently, the NEMA pricing schedule ranges from R10 000 - R20 000.
37 Section 22(1)(b)-(c) of the MPRDA.

38 Regulation 11(g)(i)-(vii) of the MPRDA Regulations.
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Additionally, the application for a mining right, prospecting right or a reconnaissance permit
must be accompanied by detailed documentation proving the financial and technical

competence, or access thereto, of the applicant.*

Moreover, the application has to contain
documentary proof that the applicant has the ability to comply with the relevant provisions of
the Mine Health and Safety Act, 1996 (“MHSA”), along with any other additional information

that the Minister may request in connection with the information submitted.*’

From the extensiveness, bureaucratic burdensomeness and cost of the procedural requirements,
it is clear that these are requirements only the well-established and financially and
technologically-able mining companies have the capacity to meet. The stringent requirements
operate satisfactorily in ensuring checks and balances on LSM companies but, at the same time,
have the adverse consequences of side-lining artisanal miners from access to mineral rights as

they have difficulty in complying with such requirements.*!

A more practical reason for allowing ASM is Section 27 of the MPRDA, which governs the
application process for a mining permit. The mining permit is issued only if the mineral in
question can be mined optimally within a period of two years and the mining area in question
does not exceed 1,5 hectares in extent.*> Upon closer analysis, Section 27 may be the prototype
for the legislative design of ASM-specific regulations. Section 27 is generally used for smaller,
short-lifespan mining operations as opposed to mining licences, which cater for larger-scale
operations spanning longer periods.* Jurisdictions that employ provisions like Section 27 to
ASM make a distinction between artisanal mining, LSM and small-scale mining (“SSM”), thus
different rights and duties are attached to the different types of mining.** The Mining Code of
Congo, for instance, distinguishes between the rights and duties of artisanal and small-scale
miners.*® The licence granted for artisanal mining gives the licence holder permission to
explore and mine an area limited in terms of surface and with a maximum depth of 30 metres,
whereas the SSM licence allows the miner to carry out permanent small-scale operations by

using semi-industrial or industrial processes and the operation also has to be preceded by

39 Regulation 10(1)(h) of the MPRDA Regulations.

40 Regulation 10(1)(i); (n) of the MPRDA Regulations.

41 Ledwaba, supra note 10, at 36.

42 Section 27(1) of the MPRDA.

43 Section 27 of the MPRDA.

4 Countries with this practice include the Democratic Republic of the Congo, Sierra Leone, Liberia, Malawi,
Guinea and Mali.

45 WITS Centre for Sustainability in Mining and Industry Preliminary study on artisanal and small-scale mining
in South Africa (2017): 16 <http://www.osf.org.za/wp-content/uploads/2017/01/OFS-SA-Report-ASM-03NOV-
WEB.pdf>. (Accessed on 25/10/17).
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exploration of the respective area. The structuring of such mining categories is in response to
the specific attributes of the ASM sector, namely limited financial and technical capital, and
such an adaptation of South African legislation would present a novel legislative opportunity

in dealing with ASM moving forward.

The socio-economic conditions, coupled with the high prevalence of criminal activities within
the ASM sector, is yet another threat to an efficiently regulated sector.*® In Welkom, the
epicentre of South Africa’s gold mining fields, illegal mining is allegedly dominated by
syndicates that are headed by kingpins who have business and political connections.*’” A large
number of syndicates are said to be controlled by wealthy men who have extensive financial
interests in such operations.*® The unfortunate reality is that the poorest of the poor are the
primary victims in these corrupt operations, in that wealthy and influential superiors may
capitalise on the desperation and need for these men to earn to earn a livelihood. They are
driven by poverty and the need to provide a better life for their families.** The socio-economic

dynamic is explained below.

The non-integration of the artisanal and small-scale miners into the formal broader mining
sector results in the perpetuation of their dire socio-economic standing. The legislative
exclusion of artisanal miners deprives them of the benefits that come with formal employment,
occupational health and safety benefits.’® In addition, the living conditions in the informal
settlements, particularly those in mining communities, are degrading to human dignity; they
lack access to proper sanitation facilities and have limited access to drinkable water.’! The
government is also burdened with the responsibility of providing better housing for the poor,

but its promises are neutralised by the lack of state resources and corruption within the

46 Ayabonga Cawe Forging a way forward for Zama-Zamas (2016)

<https://www.dailymaverick.co.za/opinionista/2016-02-16-forging-a-way-forward-for-zama-

zamas/#. W{BFbNWCyUk>. (Accessed on 25/10/17).

47 Hosken G Four brothers among 40 dead in illegal mining blast that shook a town (2017)
<https://www.businesslive.co.za/rdm/business/2017-05-19-four-brothers-among-40-dead-in-illegal-mining-
blast-that-shook-a-town/>. (Accessed on 19/07/2017).

4% Chamber of Mines lllegal  mining in  South  Africa.  Fact  Sheet. 2017
https://commondatastorage.googleapis.com/comsa/illegal-mining.pdf>. (Accessed on 19/07/2017); Chamber of
Mines South Africa lllegal Mining (2011) <http://www.chamberofmines.org.za/work/illegal-mining>. (Accessed
on 19/07/2017).

4 Hilson G Formalizing artisanal and small-scale mining (ASM): Challenges and ways forward (2015)
<https://sustainabledevelopment.un.org/content/documents/Gavin%20Hilson.pdf>. (Accessed on 25/10/17).

30 This is due to the fact that they are not included in the scope of the definition of employees according to the
Labour Relations Act of 1995 (see section 213) and thus forfeit the select benefits such as those relating to
provision or subsidy for healthcare.

31 SANGOnet. A new response to informal settlements (2010) <http://www.ngopulse.org/article/new-response-
informal-settlements™>. (Accessed on 01/07/2017).
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governmental spheres.”® Service delivery is detrimentally affected and therefore, fails to meet
the needs of the people.” The illegal artisanal miners are trapped in a vicious cycle of poverty,

which does not allow any economic growth and opportunity.

The reasons for this study are also related to the South African Human Rights Commission’s
(“SAHRC”) report on the issues and challenges of the ASM sector. In its report, the SAHRC
found that the minerals and petroleum legislation of South Africa caters favourably for LSM
and neglects the regulation of ASM.>* As alluded to above, the unique challenges of the ASM
sector do not receive the attention that they deserve.” Thus, all the above give motive for

research in this specific area of mining.

1.4  Key Research Questions

The primary research question of this study is focused on the constitutional grounds for reform
of the regulatory regime of the ASM sector in order to facilitate the necessary development of
this sector in South Africa.

The primary question is supported by secondary questions, which are:

1.1) What is the constitutional position relating to the framework that presently governs the
ASM sector in South Africa?

1.2) What is the South African legislative perspective relating to the development of the ASM
sector?

1.3) What progress in the form of international policy initiatives can be related to the South
African context of the development of the ASM sector?

1.4) Does the current governance of the ASM sector comply with the constitutional, legislative
and policy framework for the regulation and development of the ASM sector?

1.5) What legal or regulatory and non-legal reforms can be implemented in order to remedy
the shortcomings in the governance of the ASM sector, in order to broaden access to mineral

rights in line with achieving constitutional and legislative fulfilment?

2 Tunatazama A network of Southern African communities living near mines (2015) <

http://communitymonitors.net/indexcommnet.php/?p=1767>. (Accessed on 01/07/2017).

3 Corruption Watch Corruption fuels poor service delivery (2014)
<http://www.corruptionwatch.org.za/corruption-fuels-poor-service-delivery/>. (Accessed on 25/10/17).

4 South African Human Rights Commission (SAHRC) Report of the SAHRC investigative hearing on issues and
challenges in relation to unregulated artisanal underground and surface mining activities in South Africa (2015):
24

<https://www.sahrc.org.za/home/2 1/files/Unregulated%20Artisanal%20Underground%20and%20Surface%20
Mining%?20Activities%20electronic%20version.pdf>. (Accessed on 11/09/17).

5 1d12.
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1.5  Research Methodology

The method of research to be employed in this study is traditional desktop research,
predominantly relying on primary legislative sources, namely the Constitution and the
MPRDA. The reference to these primary legislative sources will be aided by the incorporation
of legislation, case law, official published reports, media reports and academic opinion to
achieve a nuanced understanding of their relation to ASM. The data will be interpreted from a
constitutionally-informed and socio-legal perspective to aid the process of aligning the

necessary developments with constitutional values in the South African ASM sector.

1.6  Significance

Very little research has been conducted on the ASM sector of South Africa and its peculiarities,
its positives and negatives. This study seeks to advance the ASM conversation into a
constitutional avenue in which the relationship between certain imperative constitutional
provisions and their ASM-specific contexts could be better understood. This study also brings
together the analysis of ASM-applicable MPRDA provisions, domestic policies and
international progress that concretise the argument of this study. The hope is that this study
will spark an understanding of the complex relationship between ASM and the constitutional
and legislative framework and that the academic and practical debate surrounding the ASM

sub-sector in South Africa will continue to surge positively.

1.7 Limitations of the Study

Although illegal ASM is a world-wide phenomenon, this study primarily focuses on the ASM
sector of South Africa. The focal point of this study is the intersection of the applicable
constitutional, legislative and domestic and international policy principles and values and the
present status of ASM as it affects such rights. In keeping with the study’s main objective, the
analyses and recommendations to be made in this study will be predominantly constitutional
and academic in nature. Such limitations also mean that the technical and scientific aspects of
ASM will be omitted in an effort to maintain the golden theoretical “golden thread” throughout
the study.

1.8 Outline of Chapters

Chapter 1
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The first chapter consists of the introductory elements of the study. These are the background
of the study, the problem statement, the purpose of the study, the key research questions,
research methodology and the limitations of the study.

Chapter 2

The second chapter details the constitutional perspective of the study. In this chapter, select
constitutional provisions and values, as they pertain to the development of the sector, will be
analysed. Such constitutional provisions include the rights to equality - particularly substantive
equality, human dignity, fair labour practices, and a healthy environment, including the

property and socio-economic rights clauses of the Constitution.

Chapter 3

Chapter three discusses the position of the MPRDA, and its restrictions on mining activities
without the statutory requirements, along with its essential provisions applicable to the
development of ASM. These include the Preamble, Sections 12 and 100. This chapter also
discusses domestic poverty-reduction policies, namely the RDP of 1994, the White Paper on
Minerals and Mining Policy of 1998, the Growth, Employment and Redistribution: A
Macroeconomic Strategy (“GEAR”) and the National Development Plan 2030 (“NDP”). The
discussions of this chapter also include Black Economic Empowerment (“BEE”) policies and
the Broad-Based Socio-Economic Empowerment Charter for the Mining and Minerals Industry
(“Mining Charter”). This chapter will take into account the connection between the imperative
of developing the ASM sector and the promotion of socio-economic rights, social justice and

the transformation of the minerals sector.

Chapter 4

Chapter four of this study follows with an exposition of international initiatives that support
the development and proper regulation of the ASM sector. The international initiatives include
those of the United Nations (“UN”), the African Union ("AU”) and the World Health
Organisation (“WHO”).

Chapter 5
Against the theoretical background provided by Chapter 2, 3 and 4, Chapter 5 considers the
present state of affairs in the ASM sector. The main feature of this chapter is the discussion of

the constitutional frustrations that come about as a result of the present state of affairs of the
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ASM sector in relation to the uncontrolled environmental degradation, the confrontation
between ASM and LSM, the criminal activity taking place in the sector and poor health and

safety standards.

Chapter 6

Finally, in response to the research questions posed in the first chapter of this study, the
constitutional, legislative and policy framework constructed and the analysis of the ASM sector
of South Africa against the theoretical framework, chapter 6 will seek to respond with

appropriate constitutionally-informed recommendations.

Chapter 7

Chapter 7 is the final chapter of this study. This chapter serves as a conclusion of the study in

which the vital elements of the study will be revised and final remarks be offered.
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CHAPTER TWO: THE CONSTITUTIONAL FRAMEWORK FOR THE
DEVELOPMENT OF ARTISANAL AND SMALL-SCALE MINING SECTOR IN
SOUTH AFRIA

2.1 Introduction

The present chapter details the constitutional provisions applicable to the development of the
ASM sector. The analyses of the applicable constitutional rights, including the right to human
dignity and the enforcement of substantive equality, shall be substantiated into this study
through their relation to constitutionally related values such as those of ubuntu, social justice
and transformative constitutionalism. The intention here is to found the argument for the
development of the ASM sector rightfully in terms of its constitutional basis. In this chapter,
regard will also be given to the concept of land reform as it applies to access to mineral rights

along with the constitutional rights to a safe and healthy environment and fair labour practices.

2.2 The Constitution

2.2.1 Introduction

The analysis of the constitutional position, as it applies to the development of ASM in South
Africa,’® is paramount to the approach of this study due to the impact the Constitution has
commanded in matters of social transformation and development.’’” The historical context
against which the Constitution features today also invites attention to the new human rights
disposition of present-day South African law. The drafting and interpretation of the
Constitution and the legal framework of today has also been informed by various socio-legal
theories, chief among which is that of ubuntu and the notion of transformative
constitutionalism.’® The Preamble to the Constitution, the Bill of Rights and other pertinent
constitutional provisions and values, as they have been refined through the process of
adjudication over the years, will be analysed in how they form a constitutional rights-themed

foundation on which all law and regulation should be founded, applied and developed.

36 From both the 1993 and 1996 Constitutions.

STribe LH and Thomas KL "Reflections on Constitution-Making." American University International Law
Review 8 (1993): 628.

38 Dikoko v Mokhatla (CCT62/05) [2006] ZACC 10; 2006 (6) SA 235 (CC); 2007 (1) BCLR 1 (CC) (3 August
20006): 68.
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2.2.2  The Foundational Values of the Constitution

The democratic vision of the Constitution is founded partly on the recognition of the
legislatively ordained injustices of the apartheid era.’® The other leg of the democratic vision
is understood as being the acknowledgement of the need to “heal the divisions of the past and
establish a society based on democratic values, social justice and fundamental human rights.”®
The nature of the Constitution highlights, in a clear manner, the transition from national laws
whose purpose was to dehumanise and oppress to a new human-rights based perspective to
which all domestic law and policy is to be accountable. Of particular significance to this study
is the Constitution’s commitment to “improving the quality of life of all citizens and [to] free
the potential of each person and build a united and democratic South Africa able to take its

rightful place as a sovereign state in the family of nations.”®!

The above prelude is echoed in the foundational provisions of Section 1 of the Constitution,
which entrenches South Africa as a sovereign and democratic state, founded on the values of
human dignity, the achievement of equality and the advancement of human rights and
freedoms. This point of departure continues to materialise in the Bill of Rights, which is framed
in a manner that gives substance to the transformative vision of the Constitution.®> The Bill of
Rights has been described as “a historic bridge between the past of a deeply divided society
characterised by strife, conflict, untold suffering and injustice, and a future founded on the
recognition of human rights, democracy and peaceful co-existence and development

opportunities for all South Africans - irrespective of colour, race, class, belief or sex.”®

With regards to socio-economic rights, the Bill of Rights contained in the final Constitution is
an improvement on the position of the interim Bill of Rights with regards to the recognition of
certain socio-economic rights.®* The achievement of the realisation of such rights places the
duty on the state only “to take reasonable legislative and other measures” to progressively
realise such rights.®® Thus, the realisation of socio-economic rights will largely depend on state

resource-capability. On the other hand, the limitation of constitutional rights is not pursuant to

39 Preamble to the Constitution.

60 Jbid.

o1 Ibid.

2 De Vos P et al South African constitutional law in context (Oxford University Press) 2015: 319.

 Mureinik E “A bridge to where? Introducing the Interim Bill of Rights” (10)1 South Afiican Journal on Human
Rights (2017): 31

4 Section 24, 26, 27 and 29 of the Constitution.

%5 Ibid.
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an adverse governmental culture with respect to its social duties; instead, it serves a strong

protective role for the state in preventing the abuse of state power and resources.®

The Constitutional Assembly’s intention to enthrone the Bill of Rights as the far-reaching and
influential tool that it is can be established, first and foremost, from the historical context within
which it was conceived. At the end of apartheid, South Africa was greatly inexperienced in the
constitutionalising of values, such as those of equality and human dignity and the recognition
and practice of other human rights.®’ It is because of this fact that the drafting of a legislative
tool, whose purpose was to eradicate the legacies of discrimination, was crucial to a truly
democratic nation.®® Secondly, the worth of the Bill of Rights can also be drawn from the
breadth of its application. It applies to all people in the Republic, as well as non-citizens®® and

can be enforced against the State and all its arms, including public and private institutions.”

Throughout this study, the Bill of Rights will be referred to as a measure of highlighting the
unjustifiable shortcomings of the ordinary rules and regulations of mineral and mining law and
with the intention of showing how such laws can be reformulated, interpreted or applied to
effectively promote constitutional rights, values and principles within the ASM sector. It will
be made clear that a legal system, governed by a constitution, ought to be one that caters for
just and equitable economic and labour practices, particularly in ASM, through which many

poor and unemployed people could better their lives.

2.2.3  The Right to Equality and the Endorsement of Substantive Equality

The right to equality first appears in the Preamble to the Constitution and is later contextualised
in Section 9. The equality provision in Section 9 holds that “everyone is equal before the law

and has the right to equal protection and benefit of the law.””! It follows that “equality includes

9972

the full and equal enjoyment of all rights and freedoms™’* and “to promote the achievement of

% Sarkin J ‘The Drafting of South Africa's Final Constitution from a Human-Rights Perspective’ 47(1) The
American Journal of Comparative Law (2000):79.

7 Smith A “Equality constitutional adjudication in South Africa” 14(2) Afiican Human Rights Law Journal
(2014): 610.

% De Vos P et al, supra note 62, at 319.

9 Id 323.

70 Section § of the Constitution.

"I Section 9(1) of the Constitution.

2 Section 9(2) of the Constitution.
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equality, legislative and other measures designed to protect or advance persons, or categories

of persons, disadvantaged by unfair discrimination may be taken.””?

The first subsection of the equality provision firmly establishes equality as a right inherent to
all people. The second subsection contributes context and substance to the concept of equality
by extending it to impose a positive duty on the State to recognise the need to continuously
redress the past’s discrimination and disadvantage.”* Moreover, the positive duty on the State
to continuously redress the systematic disadvantage of the past directly entails the need to focus
and take cognisance of the economic and social disparities between various groups and
individuals.” This ought to occur on an individual basis and, when appropriate, on the basis
of the characteristics common to group affiliations and how these have disadvantaged certain
groups within our society.”® This approach to equality is the substantive approach, as opposed
to the formal approach to equality, and has been supported by various domestic judgements

and other foreign and international jurisdictions, such as Canada and the European Union.”’

Formal equality requires that individuals and groups of people be treated the same, despite their
differing circumstances.”® Formal equality is achieved when everyone is treated in a neutral
fashion, where they are given the same rights and entitlements, without considering their
personal, social and historical circumstances. According to this understanding of equality,
unjust preference or prejudice is achieved when people compete on an equal footing on the
basis of individual talents.” In a state such as South Africa, the function of formal equality
would result in the non-consideration of the economic and social disparities and group-based
disadvantages, which ought to inform decisions affecting people of different groups and

backgrounds.

On the other hand, substantive equality focuses on the actual social circumstances of groups
and individuals and is aimed at just and fair, however not necessarily similar, results.®® This
form of equality is the vehicle by which the mission of removing barriers, social injustices and

unfair practices moves. Furthermore, the neglect of substantive equality would perpetuate and

73 Ibid.

74 Ibid.

75 De Vos P et al, supra note 62, at 421.
76 Ibid.

77 Id 420.

8 [d 421-422.

 Ibid.

8014 422-423.
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reinforce the underlying patterns of group-based disadvantage and the barriers that the
Constitution is committed to breaking down. The Constitutional Court has held that the
wording and character of the equality clause clearly favours substantive equality over formal

equality.’!

The concept of substantive equality and safeguarding against unfair discrimination is further

supported in the following statement by Ackermann J:
“It is insufficient for the Constitution merely to ensure, through its Bill of Rights, that
statutory provisions which have caused such unfair discrimination in the past are
eliminated. Past unfair discrimination frequently has ongoing negative consequences,  the
continuation of which is not halted immediately when the initial causes thereof are
eliminated, and unless remedied, may continue for a substantial time and even indefinitely.
Like justice, equality delayed is equality denied.”™*

The stance of progressive realisation of equality, which should be axiomatic throughout all

nations, was recognised in the 1956 commencement address by the American President Lyndon

B Johnson in which he said:
“But freedom is not enough. You do not wipe away the scars of centuries by saying: Now you
are free to go where you want, and do as you desire, and choose the leaders you please. You
do not take a person who, for years, has been hobbled by chains and liberate him, bring him
up to the starting line of a race and then say, you are free to compete with all the others,” and
still justly believe that you have been completely fair. Thus it is not enough just to open the

gates of opportunity. All our citizens must have the ability to walk through those gates.”>

Moreover, to safeguard against the violation of Section 9, subsection (3) prohibits the state
from unfairly discriminating, directly or indirectly, against anyone on any of the listed grounds,
including “race, gender, sex, marital status, pregnancy, ethnic or social origin, colour, sexual
orientation, age, disability, religion, conscience, belief, culture, language and birth.”®* 1In the
same breath, no person may unfairly discriminate, directly or indirectly, on any of the grounds
listed and most importantly, national legislation must be enacted to prevent or prohibit unfair

discrimination.®’

8 National Coalition for Gay and Lesbian Equality and Another v Minister of Justice and Others (CCT11/98)
[1998] ZACC 15; 1999 (1) SA 6; 1998 (12) BCLR 1517 (9 October 1998: 62.

82 Ibid 62-63.

8 The American Presidency Project Lyndon B. Johnson Commencement Address at Howard University: "To fulfill
these rights” (1965) <http://www.presidency.ucsb.edu/ws/?pid=27021>. (Accessed on 19 January 2017).

8 Section 9 (3) of the Constitution.

8 Section 9 (4) of the Constitution.
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The prohibition of discrimination permeates all spheres of life. Furthermore, ought to influence
the design and implementation of all law, particularly mining and mineral law. Specifically,
substantive equality ought to inform the development of requirements of access to mineral
rights, so as to cater for the restricted financial and mechanical capacity of artisanal miners.
Through this, substantive equality and the progressive realisation of equality and social justice

can be ensured.

2.2.4  The Right to Human Dignity

The Constitutional Court has consistently linked the promotion of substantive equality to the
value and right to human dignity, which embraces the notion that everyone has inherent dignity
and the right to have their dignity respected and protected.®® This approach to human dignity,
however, is not without criticism.®” This approach was embraced by Goldstone J in the Hugo
case,’® where the court endorsed the protection of human dignity as being at the heart of the
equality enquiry. Goldstone J held that the prohibition on unfair discrimination in the Interim
Constitution sought not only to avoid discrimination against people who are members of
disadvantaged groups, but also to recognise that the purpose of our new constitutional and
democratic order is the establishment of a society in which all human beings will be accorded
equal dignity and respect, regardless of their membership to particular groups and also a society
in which preventative action will be employed in safeguarding against continued
discrimination.®
The focus on human dignity in the substantive equality consideration was also explained by
Sachs J in saying:

“The manner in which discrimination is experienced on grounds of race or sex or religion or

disability varies considerably — there is difference in difference. The commonality that unites

8 Section 10 of the Constitution.

87 See, however, Albertyn and Fredman “Equality beyond dignity: multi-dimensional equality and Justice Langa's
judgments” Acta Juridica 2015: 430-439. They argue that the tendency of South African courts to link the
promotion of substantive equality to the value and protection of human dignity and the heritage of disadvantage
for the majority of South Africa has garnered criticism by those who seek to move beyond a
“dignity/disadvantage” paradigm to enable a fuller exploration complex harms and injuries that underlie equality
claims and greater elucidation of the multiple principles and purposes of equality. They are also of the opinion
that, even though addressing material disadvantage is a significant element of substantive equality, it does not
fully exhaust the full reach of the equality concept. Albertyn and Fredman propose that, in order to achieve true
equality, there is a need to involve the additional dimensions of equality: difference and diversity, inclusion and
participation.

88 President of the Republic of South Africa and Another v Hugo (CCT11/96) [1997] ZACC 4; 1997 (6) BCLR
708; 1997 (4) SA 1 (18 April 1997).

8 1d 40.
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them all is the injury to dignity imposed upon people as a consequence of their belonging to
certain groups. Dignity in the context of equality has to be understood in this light. The focus
on dignity results in emphasis being placed simultaneously on context, impact and the point of
view of the affected persons. Such focus is in fact the guarantor of substantive as opposed to
formal equality.””

In similar case law, the value of human dignity was not limited to the equality enquiry but was
also extended to include the civil, political and socio-economic rights of the South African

people. The Constitutional Court, in the case of the Government of the Republic of South Africa

91

v Grootboom,”' established close association between substantive equality and such rights.”

To this effect, Yacoob J stated that:

“All the rights in our Bill of Rights are inter-related and mutually supporting. There can be

no doubt that human dignity, freedom and equality, the foundational values of our
society, are denied those who have no food, clothing or shelter. Affording
socioeconomic rights to all people therefore enables them to enjoy the other rights
enshrined in Chapter 2. The realisation of these rights is also key to the advancement of

race and gender equality and the evolution of a society in which men and women are

equally able to achieve their full potential.”*?

The most visible of socio-economic rights are those in Section 26 and 27 of the Constitution -
the rights to housing, health care services, sufficient food and water and social security.”* These
rights directly tie in with the ASM conversation. The condition of most ASM communities are
of unacceptable standards in that such communities lack proper sanitation and sewage facilities
and do not have access to housing, health and social security.”” These rights require the State
to take reasonable legislative and other measures, within its available resources to achieve the
progressive realisation of each of these rights. The State’s obligation pertaining to socio-
economic rights is of a positive nature, which means that the State is under the obligation to

act positively and in a manner that would fulfil the rights stipulated.

9 National Coalition for Gay and Lesbian Equality and Another v Minister of Justice and Others, supra note 81,
at 126.

91 ZACC 19, 2001 (1) SA 46 (CC), 2000 (11) BCLR 1169 (CC).

2 Government of the Republic of South Africa v Grootboom ZACC 19, 2001 (1) SA 46 (CC), 2000 (11) BCLR
1169 (CC): 123.

% Ibid.

%% Section 26 and 27 of the Constitution.

95 Parliamentary Monitoring Group Living conditions at Marikana & other platinum mines: research by Bench
Marks Foundation (2012) <https://pmg.org.za/committee-meeting/14901/>. (Accessed on 29/11/18).
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2.2.5 Ubuntu and Transformative Constitutionalism: An Over-Arching Theme for

Democracy

Ubuntu, as an African philosophy, is interpreted to mean “umntu ngumntu nga bantu”, which
is loosely translated as “a human being is human through the humaneness of others.” Ubuntu
is also a concept that encompasses the notion of personhood in which “the identity of the self
is understood to be formed interdependently through community.””¢ Battle states that ubuntu
should not be viewed as a value whose effect is temporary, but demands that the societal
standards and norms be continuously tested and adjusted to ensure constant agreement with the

notion of ubuntu.’’

The value of ubuntu further carries, in its DNA, considerations of human rights, particularly
equality and human dignity, and thus can be linked to to much of the Bill of Rights.”® This
assessment by Battle is congruent with that of Himonga, Taylor and Pope,” who state that
ubuntu is an idea that can be applied in virtually any area of law and bears a thematic strand of
relevance to the adjudication of cases concerning restorative justice.'” Such an understanding
of the proverb concretises the idea that ubuntu is an essential ideology that ought not only to
inform the interaction amongst human beings but also the formulation and application of the

law in relation to South Africa’s citizens.

The constitutional status of ubuntu was first addressed in terms of the Interim Constitution in
the landmark Makwanyane case.'! Before the adjudication of this case, the understanding of
the significance of the notion of ubuntu for the purpose of constitutional interpretation was
limited.'%? Justices Madala and Mokgoro cast light on this aspect of ubuntu and attached a far-
reaching and fundamental role to South Africa’s constitutional dispensation.'®® It was held that,
“[TThe concept "ubuntu" appears for the first time in the post-amble, but it is a concept that

permeates the Constitution generally and more particularly Chapter Three which embodies the

% Battle M Ubuntu. I in you and you in me (Church Publishing Inc.) 2009: 1-2.

71d 4.

% Metz T “Ubuntu as a moral theory and human rights in South Africa” 11(2) African Human Rights Law Journal
(2011): 541.

% Himonga C et al. “Reflections on the judicial views of Ubuntu” 16(5) Potchefstroom Electronic Law Journal
(2013).

100 14 376.

01§y Makwanyane and Another (CCT3/94) [1995] ZACC 3; 1995 (6) BCLR 665; 1995 (3) SA 391; [1996] 2
CHRLD 164; 1995 (2) SACR 1 (6 June 1995).

122 Himonga et al, supra note 99, at 379.

183 S v Makwanyane and Another, supra note 101: 237,
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entrenched fundamental human rights. The concept carries in it the ideas of humaneness, social

justice and fairness.”!%

Bearing in mind the above-mentioned description of the philosophy of ubuntu and the
interpretation of the values of the Bill of Rights, a nexus between the two can be established.
The values of humanness, treating one another with dignity and equality are those that can also
be seen in the Bill of Rights. Metz also notes that ubuntu may very well serve as the basis of
public morality and the failure to observe and protect human rights is equal to the violation of
ubuntu.'® The present position of the constitutional rights framework in South Africa is also
the restoration of ubuntu to all people, even those who were historically unjustly deprived of
it. Such an appreciation of ubuntu rests, also, on the recognition of the democratic

dispensation’s legal culture that hinges on transformative constitutionalism.

Transformative constitutionalism is a functional idea of the Constitution that former Chief
Justice Pius Langa states as lacking a singular definition.!® Despite the undefined
understanding of transformative constitutionalism, there is some agreement that the Postamble
to the Interim Constitution forms the basis of transformative constitutionalism.'”” The
Postamble sees the Constitution as offering:

“a historic bridge between the past of a deeply divided society characterised by strife, conflict,

untold suffering and injustice, and a future founded on the recognition of human rights,

democracy and peaceful co-existence and development opportunities for all South Africans,
irrespective of colour, race, class, belief or sex".'%
It is believed that the Postamble, in conjunction with the Preamble of the Final Constitution,
forms the core idea of transformative constitutionalism which is also informed by the doctrine
of substantive equality, the fulfilment of social and economic rights and the construction of a
new society.!”” By transformative constitutionalism, Klare meant:

“a long-term project of constitutional enactment, interpretation, and enforcement

committed (not in isolation, of course, but in a historical context of conducive political
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developments) to transforming a country's political and social institutions and power

relationships in a democratic, participatory, and egalitarian direction.”'"°

Transformative constitutionalism is envisioned to amount to “transformation vast enough to be
inadequately captured by the phrase ‘reform,” but something short of or different from
’revolution’ in any traditional sense of the word.”!!! Also, transformative constitutionalism
ought not to be understood as a neutral concept but one that carries a positive valence,
connoting an initiative of inducing major social change through nonviolent processes grounded
in law, and further embeds the interpretation and application of the Constitution and the need

for a strong normative and institutional framework.'!?

Thus, it is in accordance with the above constitutional rights and values and such an
understanding of the concepts of ubuntu and transformative constitutionalism, as informing all
fields of law, that an argument for the development of ASM into a sector that benefits all people
and fulfils the constitutional transformative mandate is made. The design of an ASM sector
which appropriately governs and responds to the peculiarities of ASM would lead to ample
social and economic change for many and reform, as required by transformative

constitutionalism, would become a reality.
2.2.6 Land Reform for the Purposes of Access to Mineral Rights

The need for land reform is one of the key socio-legal topics, challenging South Africa today,
and has deep historical roots. The racial, class and economic segregation of the apartheid era
was significantly concretised through land dispossession of African people for the benefit of
the white minority. At the advent of democracy, one of the key remnants of the legacy of
apartheid was the massively unequal distribution of land as a result of three and a half centuries
of dispossession.''* Thus, land reform was identified as one of the key areas requiring the
state’s intervention. The African National Congress described the imperative of land reform as

the “central and driving force of a programme of rural development .... which will build the

119 Klare KE “Legal Culture and Transformative Constitutionalism” (1998)14 South African Journal for Human
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economy by generating large-scale employment, increasing rural incomes and eliminating

overcrowding .... it must raise incomes and productivity.”!!*

Closely intertwined with the phenomenon of land reform is the necessity to use the process of
land redistribution to foster access to mineral rights. This notion appears in Section 25(4)(a) of
the Constitution and it is an accepted reality that one cannot enjoy access to minerals without
gaining access to the land in which the minerals are housed. Attached to access to land is the
need for security of tenure with respect to prospecting and mining operations. It thus becomes
imperative that the need to develop ASM be recognised as being intertwined with access to
land because the former may be impossible without the latter. Below, it will be explained that
the provisions of the Constitution encourage an approach in which land/property may be
expropriated with the purposes of public interest and public purpose in mind. The essential
requirements for expropriation, namely public purpose and interest, and the relationship

between property and access to mineral rights will, also be elucidated below.

2.2.6.1 The Legal Framework for Land Reform in South Africa

Land reform can be defined and described in many ways.!'> The democratic government’s
intention for land reform was to address dispossession and injustice, to create a more equitable
distribution of land, to reduce poverty and assist in economic growth, to provide security of
tenure, to establish sound land administration and, also, to contribute to national
reconciliation.'!® Efforts to implement land reform are directly linked to the pursuit of social
justice which seeks to go further than the prevention of racial discrimination but also to
facilitate a transformation of the lives of the poor, the promotion of gender equality and seeking
to achieve the overall reform of disadvantaged South African societies.!!"” Essentially, land

reform would also fulfil the Preamble’s founding principles which entrenches the truth that
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South Africa belongs to all those who live in it.!!® Further, the Constitution grants to all the
right to equality before the law and the right to equal protection under and benefit of the law.'”
The equality clause also includes equality as being the full and equal enjoyment of all rights
and freedoms.!?* With relation to land reform, this requires positive action by government
which would take the form of detailed policies whose purpose would be to ensure that black
South Africans are presented with opportunities to access land and to meaningfully participate

in economic activities relating to land.

As a concept, land reform has three dimensions: land restitution, security of tenure, and land
redistribution.'?! Firstly, the need for restitution is underlined by a constitutional directive,
namely Section 25(7) of the Constitution, which gives people and communities who had been
dispossessed of land after 19 June 1913, as a result of racially discriminatory laws or practices,
the right to restitution of that property or to fair compensation.!?? The Restitution of Land
Rights Act!'?® (“Restitution Act”) governs the process of land restitution and seeks to:

“provide for the restitution of rights in land to persons or communities dispossessed of such

rights after 19 June 1913 as a result of past racially discriminatory laws or practices, to

establish a Commission on Restitution of Land Rights and a Land Claims Court; and to provide

for matters connected therewith.”'**

The Restitution Act also extends the right to land restitution to a person who is a direct
descendant of a person who was dispossessed of land after 1913 but who died without lodging
a claim and who has no ascendant who is a direct descendant of a person dispossessed of land

after 1913.'%

Secondly, the right to security of tenure is introduced by Section 25(6) of the Constitution,
which states that “[a] person or community whose tenure of land is legally insecure as a result
of past racially discriminatory laws or practices is entitled, to the extent provided by an Act of

Parliament, either to tenure which is legally secure or to comparable redress.”'?® The act of
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Parliament applicable herein is the Extension of Security of Tenure Act'?’ (“ESTA”). The
narrow scope of protection provided by ESTA is limited only to a person who has received
permission from a land owner, or person in charge, to reside in a dwelling on a farm and who
has, on 4 February 1997 or anytime thereafter, received consent or any other legal right to do
50.128 ESTA grants and protects occupiers’ rights to reside and use the land that they resides on
and to have access to services which have been bilaterally agreed upon by the occupier and the
land owner.'? Clearly, land restitution and security of tenure are not broad-reaching land
reform pathways but instead cater to the protection of rights of specific vulnerable groups of
society. With specific reference to mining, security of tenure is governed by the Preamble,
Section 2 and also Schedule II of the MPRDA. These will be discussed in the appropriate

Section below.

Thirdly, according to a report commissioned by the Parliament of South Africa, land
redistribution policies are strategies employed to foster the improvement of livelihoods and the
quality of life for those persons and communities who were previously disadvantaged by
racially-discriminatory laws.!*® Such improvements are to occur through the acquisition of
commercial farm land."*' The acquisition process would be market-assisted, which connotes
processes of negotiation with existing owners, and was to be subsidised by state grants whilst
also being community-based to ensure that agricultural projects are led by the people of the
community, as opposed to being led by the state.'’> The targeted beneficiaries of land
redistribution are the “landless, labour tenants and farm workers, ‘women and the rural poor’,
as well as ‘emerging farmers’, all of whom were subject to a means test to show their need and

thereby qualify as eligible.”!3

Considering all the above dimensions of land reform, land redistribution and security of tenure
are the two dimensions which apply most to the instance of ASM and artisanal communities.
With the foundational principles of land redistribution being the improvement of the lives of
the poor and fostering viable livelihood opportunities through access to land, there is no
reasonable explanation for the exclusion of ASM communities as potential beneficiaries to land

redistribution. With access to land, a formal ASM sector would contribute significantly to the
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improvement of the lives of the poor and in fostering livelihood opportunities. Security of
tenure would then follow to concretise such rights to land in respect of prospecting and mining
operations. In one regard, land reform is not possible without the expropriation of land within
constitutional confines. The Section below relates the relationship between expropriation of

land and the role it could play towards access to mineral rights.

2.2.6.2 Expropriation of Property

Access to mineral rights is governed by the property clause, — Section 25 of the Constitution.
This provision covers the ownership, deprivation and expropriation of property. It is
acknowledged that property is an ambiguous concept and may be interpreted in different ways.
However, for the purposes of this study, it will be discussed and analysed in its constitutional
function. Van der Walt'** describes the purpose of Section 25 as being a characteristically
constitutional right whose protection is also of a constitutional nature.'** It follows that the
constitutional protection afforded to property does not amount to the protection of private rights
at all cost, nor does it recognise property as a “pre-social right that requires compensation for
any amendment or limitation.”!*® This is to be understood as meaning that private rights to
property are not absolutely protected from interference by the Constitution. Merrill proposes
that a possible solution for the tension between private property rights and public use of land
for purposes of public interest is choosing the implementation of expropriation for the purpose

of public interest that corrects the problem with the least interference with private rights.'?’”

Section 25 partly states that property may be expropriated only in terms of the law of general
application and for a public purpose or in the public interest, subject to compensation whose
amount and manner of payment ought to be approved by a court.!*® To better contextualise this
provision, subsection (4) denotes the meaning of the public interest to include the nation’s
commitment to land reform and to reforms to bring about equitable access to all South Africa’s

natural resources.'?’ This provision thus makes it reasonable to expropriate property for land

134 Van der Walt J “Constitutional Property Law” 2011(1) Annual Survey of South African Law (2011).
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redistribution for the benefit of a private person and not the state or the public.!*’ Van der Walt
notes that, even with this provision, the boundaries of the interpretation of the public interest

requirement are still unclear.'*!

The inclusion of the requirement of the public interest and public purpose was challenged in
the Ex Parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution
of the Republic of South Africa'® on the basis that Section 25 failed to make explicit provision
for the protection of the right to acquire, hold and dispose of property and did not contain
adequate provisions regarding expropriation and the payment of compensation.'** The Court
had to consider the justifiability of the provisions of Section 25 and test them against
internationally accepted human rights standards. Ultimately, the Constitutional Court rejected

the arguments, stating that universal requirements do not require such provisions.'**

In the period between 1993 and 1996, there were varying opinions on the definition of public
purpose and public interest. Regarding this confusion, the Technical Committee of the

Constitution!#

established that public purpose was a more inclusive notion than public
interest.'*S On the other hand, Chaskalson was of the opinion that the Technical Committee
had erred in this respect and that, instead, it is public purpose that is narrower than public

interest.'4’

Despite this view, Chaskalson states that the public purpose requirement can be
interpreted in one of, at least, three ways.!*® He argues that public purpose can be interpreted
narrowly to restrict expropriations for actual public use, slightly wider to include some public

benefit that exceeds actual public use, or very widely to include almost any purpose that is
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vaguely beneficial to public wealth.!*” Currie and de Waal strike a concise distinction between
public purpose and public interest. They state that where an expropriation is not intended to
benefit a private individual but the public, however effectively resulting in a benefit to a
particular person, such as an expropriation for a redistribution of land programme, this ought
not to be regarded as public purpose.'*® Such a transaction would be recognised as being in the
public interest and would, thus, be constitutional. This would be the case with an expropriation

for purposes of redistribution in a land reform programme.

In reflection, there is a reasonably clear link between the imperative of social justice that
encapsulates the aspects of alleviating job scarcity, the eradication poverty and inequality and
the development of ASM. One way in which this could be done is through the strategy of
expropriation of property for public purpose. Such creation of environmentally-responsible
ASM-based employment opportunities would be for the public purpose of fostering broader
economic participation for the country in a way that fulfils the belief that South Africa belongs
to all those who live in it, improving the quality of life of all citizens and freeing the potential

of each person.!>!

2.2.7  The Right to, and Protection of a Healthy Environment

Section 24 of the Constitution confers on all South Africans the right to an environment that is
not harmful to health or well-being.!>® This right also includes the protection of the
environment for the benefit of present and future generations through reasonable legislative
and other measures that prevent pollution and ecological degradation, promote conservation
and secure ecologically sustainable development, and the use of natural resources while
promoting justifiable economic and social development.!>* The promotion of equitable access
to mineral resources in an ecologically sustainable manner also appears as an objective in the

MPRDA. !>

The constitutional right to an environment is structured in a way that notably makes a priority

out of securing ecologically sustainable development and the use of natural resources while
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promoting justifiable economic and social development. On a national level, the constitutional
obligation in relation to the environment is mainly borne by the DMR, the Department of Water
and Sanitation (“DWAF”) and the Department of Environmental Affairs (“DEA”). The
constitutional obligation regarding the right to a clean and healthy environment is four-
pronged. It requires the relevant governmental departments and South African communities to

respect, protect promote and fulfil the aspirations of Section 24 of the Constitution.

The duty to respect environmental rights entails the identification of the changes in the quality
of the environment, producing corrective measures to remedy the negatives, and balancing
conservation efforts with the utilisation of both natural and heritage resources for the benefit
of all South Africans.!> The duty to protect the right to a clean and healthy environment also
entails achieving programmes such as Conflict Management Programmes which establish
mechanisms to facilitate conflicts within the environmental sector.!*® The promotion and
fulfilment of the environmental right is said to be achievable through access to information,
which may take the form of a state of environment report (“SoER”), awareness raising and
training, or capacitating of communities in the understanding of the causes of pollution and its

t.137 Also included is the formation of participatory forest management; community

impac
and/or stakeholder forums whose function is to ensure the sustainable management of the

forests for the benefit of present and future generations.'*®

As will become clearer in the fifth chapter of this study, the current illegal status of ASM
clearly violates Section 24 of the Constitution. An unregulated ASM sector is one that allows
for severe pollution and uncontrolled ecological degradation and fails to secure sustainable
development.' Again, this is due to the fact that ASM involves the use of dangerous
chemicals, such as arsenic, and artisanal miners function without the standard mechanical and
technological safeguarding strategies; they are also not trained in the minimising of
environmental hazards that arise from their type of mining. Implementing legal reform for the
purposes of ASM regulation and development would also permit the use of natural resources

in a manner that promotes economic and social development of communities that are in dire
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need of socio-economic empowerment, in keeping with the provisions of Section 24 of the

Constitution.

The key provisions of environmental protection, as expressed in the Constitution and the
MPRDA, are also found in the NEMA. The Preamble of the NEMA states that, although many
inhabitants of South Africa live in an environment that is harmful to their health, everyone has
the right to an environment that is not harmful to his or her health or well-being.'®® The State’s
duty to “respect, protect and fulfil the socio-economic and environmental rights of everyone
while striving to meet the basic needs of previously disadvantaged communities”,'¢! also
features as one of the founding principles of the NEMA. Most importantly, the Preamble also
appreciates the fact that inequality in the distribution of wealth and resources, which results in
abject poverty, is among the most important causes of environmentally harmful practices.'®? It
is further stated that sustainable development requires the integration of social, economic and

environmental factors in the planning, implementation and evaluation of decisions to ensure

that development serves both present and future generations.'®

The views of the Preamble on the protection of the environment are further substantiated by
the principles of the NEMA as they appear in Section 2. These principles apply throughout the
Republic to the actions of all the organs of the State that may have the effect of significantly
affecting the environment and in other manners stipulated in Section 2(1)(a) - (e).'** The
NEMA directs that all environmental management should place people and their needs at the
forefront of its concerns and serve their physical, psychological, developmental, cultural and
social interest equitably.!®> Development is also required to be socially, environmentally and

economically sustainable.!¢®

The notion of sustainable development requires the consideration of all of the relevant factors
listed in Section 4(a)(i) - (viii). Two of these factors include that the use and exploitation of
non-renewable resources ought to be done in a responsible and equitable manner, which also

considers the consequences of the depletion of the resources, and that the negative impacts on
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the environmental rights be anticipated and prevented, and where they cannot be altogether

prevented, are minimised and remedied.'®’

Over the decades, matters relating to the environment, as a matter of both national and
international concern, have formed part of the agendas of the international law-making
structures.'®® An obvious reason for this is trade and investment.'®® Another, more important,
reason is human rights, where the conservation of the environment is to the protection and
fulfilment of individual and collective human rights.!”® The relationship between the protection
of the environment and human rights can be contextualised by the idea that the very existence
of human rights is dependent on sustaining a natural environment in which such human rights
can be guaranteed to human beings who can enjoy them, along socio-economic rights of an

acceptable standard of socio-economic rights.!”!

2.2.8 Socio-Economic Rights and ASM

Socio-economic rights, by their very nature, are the rights of access to basic needs for human
beings to lead a dignified life.!”> They are recognised and protected by the Bill of Rights and,
internationally, by the Universal Declaration for Human Rights of 1949 and the International
Convention on Economic, Social and Cultural Rights of 1966.!7* Socio-economic rights in
South Africa are found in Sections 26, 27, 27 and 29 of the Constitution and are relevant to the

development of the ASM sector.

The purpose of the entrenchment of socio-economic rights in the Bill of Rights is to legislate
the significance of giving people access to basic needs and so that the state may, when
appropriate, be held accountable for neglecting to fulfil these rights. Goldstone states that,
particularly in the historical context of South Africa, the majority of the population would not
be too concerned with the rights to assembly, association, freedom of movement and expression

if they could not even afford to raise a roof over their heads or feed and educate their
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children.!™ The Constitution directs the state to take reasonable legislative and other measures,
within its available resources to achieve the progressive realisation of socio-economic rights.!”
The socio-economic rights applicable herein are those relating to the access to health care,

food, water, social security and housing.

As a result of booming economic activity in the mining sector, migrant labour has been
attracted from all over South Africa and neighbouring nations to mining areas to form and build
communities near mining sites.!”® The socio-economic situations of such communities are
declining due to the overpopulation, lack of employment and the closure of mines.!”” Many of
the mining sector dependants have now found a source of livelihood in ASM. Likewise, the
socio-economic status of ASM communities are also in need of intervention as poverty
continues to cripple growth and development. The Constitution endows the state with the
responsibility to improve the socio-economic conditions of communities. It also places some
limitation on the fulfilment of socio-economic rights, namely the “reasonableness of realisation

measures, progressive realisation and resource availability.”!”®

The state’s obligation in relation to socio-economic rights has been adjudicated upon in various
notable cases relating to the right to access to housing, health care and water. In the Grootboom
case, the key constitutional issues at hand were the right to have access to adequate housing,
as envisaged in Section 26, and children’s right to basic nutrition, shelter, basic health care
services and social services, as guaranteed in Section 28(1)(c) of the Constitution. In this case,
the Constitutional Court acknowledged the need to consider these rights both in their social
and historical contexts.!”® The value of the implementation of these rights is interconnected to
the Constitution as a whole and such interconnectedness ought to be borne in mind when

interpreting socio-economic rights.'*°

With regards to the state’s obligation to employ reasonable legislative and other measures, the

Court stated that legislative measures, on their own, may not constitute constitutional

181
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programmes for implementation to substantiate the legislation.'®? The contents of such policies
also have to be reasonable in their conception and implementation.'®® In this case, it was held
that in order to meet the requirement of reasonableness, it was imperative that the housing
challenge of South Africa be analysed in its social, economic and historical context whilst also
considering the capacity of state institutions to implement remedial programmes.'** The nature
of the programmes also have to be balanced and flexible in implementing provision for
housing, and in deciding this, a programme that excludes a significant segment of society can

never be said to be reasonable.!®’

Furthermore, the element of reasonableness requires understanding within the context of the
Bill of Rights in its entirety.!®® The Court held that the right of access to adequate housing is
entrenched in the Bill of Rights due to the value placed on human beings and the desire to
ensure that human beings are afforded their basic human needs.'®” The element of
reasonableness in the implementation of such rights also requires implemented measures to be
reflective of the extent of the ability to realise them.!®® Simply put, where the government is

reasonably able to build ten houses, ten houses ought to be built and nothing less.

The state also has to achieve the progressive realisation of the right. Upon analysing this
element, the Court recognised that this right could not be realised immediately.'® This element
means that access to a right should be progressively facilitated over time with the legal,
administrative, operational and financial hurdles being lowered, where possible, throughout.!*
It was also held that access to housing must be made, not only to a larger number of people,
but also to a wider range of people as time progresses.'®! Lillian Chenwi contributes that a

progressive realisation approach to socio-economic rights is one that adds value to the concept

of reasonableness developed by the Constitution.'”* She further adds that this element goes
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beyond a mere realisation of socio-economic rights; it also connotes a duty to improve access

to such rights even after the access has been granted.!”?

The third defining element of the state’s obligation is to employ measures within available
resources. This means that the Constitution does not require the state to do more than what its
available resources permit. The Court interpreted this as meaning that both the content of the
obligation in relation to the rate at which it is fulfilled, as well as the reasonableness of the
measures employed to achieve the result, are governed by the availability of resources.!** This

interpretation was confirmed in Soobramoney where Chaskalson J held that:

“What is apparent from these provisions is that the obligations imposed on the State by ss 26
and 27 in regard to access to housing, health care, food, water, and social security are
dependent upon the resources available for such purposes, and that the corresponding rights
themselves are limited by reason of the lack of resources. Given this lack of resources and the
significant demands on them that have already been referred to, an unqualified obligation to

meet these needs would not presently be capable of being fulfilled.”'*>

However, recent case law has shone a brighter light on the manner in which a lack of resources
restricts the state’s ability to effect certain socio-economic rights. In Rail Commuters Action
Group and Others v Transnet Ltd t/a Metrorail'®® the Constitutional Court held that “an organ
of state will not be held to have reasonably performed a duty simply on the basis of a bold
assertion of resource constraints.”'*” The Court added that it would be necessary for the organ
of state to divulge the precise character of the resource constraints, be they financial or human,
against the broader context of the overall resourcing of the particular organ of state.!”® The
Court further linked the imperative of providing reasons for limitations of resources to the
constitutional principle of accountability of organs of state which requires them to provide

reasons for their conduct.'®®

All the above entrenches the idea that the Constitution, indeed, requires the socio-economic

assistance of those who live in deplorable conditions. Yacoob J emphasises that it is the state,

193 Ibid.

194 Government of the Republic of South Afiica v Grootboom: 46.

195Soobramoney v Minister of Health, KwaZulu-Natal 1998 (1) SA 765 (CC); 1997 (12) BCLR 1696 (CC): 11.
196 Rail Commuters Action Group v Transnet Ltd t/a Metrorail (CCT 56/03) [2004] ZACC 20; 2005 (2) SA 359
(CC); 2005 (4) BCLR 301 (CC) (26 November 2004).

197 Rail Commuters Action Group and Others v Transnet Ltd t/a Metrorail: 88.
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based on its constitutional mandate, that must act positively to ameliorate the deplorable
conditions throughout the country.?”® Drawing from Mbazira, it becomes clear that the certain
obligations of the state in relation to socio-economic rights could be better understood towards
pro-active initiatives by the relevant national departments. This could manifest in better
implementation of socio-economic rights, particularly with reference to ASM communities
who experience a severe lack of access to basic services fundamentally granted by the

Constitution.

2.2.9 Fair Labour Practices

The right to fair labour practices is envisaged by Section 23 of the Constitution and includes
the right to form and join a trade union, to participate in the activities and programmes of a
trade union and to strike.?’! The principle of fair labour practices was first concretised in
Section 27 of the Interim Constitution which stated that “every person shall have the right to
fair labour practices.”?*? The interpretation of this provision was that “every person” included

every employee, employer or any other entity involved in labour relations.?*®

Section 26 of the Interim Constitution governed economic activity and included, in its scope,
the right of every person to freely engage in an economic activity and to pursue a livelihood
anywhere in the national territory.?** Section 26(2) described this right as not precluding
measures devoted to the promotion of the quality of life, economic growth, human
development, social justice, basic conditions of employment, fair labour practices or equal
opportunity for all, provided such measures are justifiable in an open and democratic society

based on freedom and equality.?*’

The Final Constitution entrenched its impact on labour and employment affairs in two ways.
Firstly, all law in South Africa, including labour and employment law, has to be interpreted in
accordance with the Constitution so as to uphold the values and principles of the

Constitution.2? Secondly, the Bill of Rights makes provision for a wide range of human rights,

200 Soobramoney v Minister of Health, KwaZulu-Natal: 93.

201 Section 23 of the Constitution.

202 Section 27(1) of the Interim Constitution.

23 Conradie M A critical analysis of the right to fair labour practices (2013): 70
<http://scholar.ufs.ac.za:8080/xmlui/bitstream/handle/11660/735/ConradieM.pdf?sequence=1&isAllowed=y>.
(Accessed on 22/09/18).
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which include labour and employment rights, thus preventing the legislature from encroaching
on the individual rights entrenched in Chapter 2 of the Constitution.?’’ According to Du Toit
and Potgieter,?®® the inclusion of the right to fair labour practices in the Constitution is
imperative for three main reasons. These are that it serves as a guide to the interpretation of
labour legislation, it serves as a basis for actions not supported by legislation, and it serves as
a basis for disputes involving people excluded from the protection of the Labour Relations

Act.?”

The incorporation of labour and employment rights into the Constitution and their continued
implementation is instrumental to the fulfilment of the right to equality and the right to dignity.
This is based on the Preamble’s mission of healing the divisions of the past and establishing a
society based on democratic values, social justice and fundamental human rights in which the
improvement of the quality of life of all citizens and the emancipation of their potential is the

goal 21°

Artisanal and small-scale miners are some of the most vulnerable and marginalised groups in
the national employment force and, without a regulated sector, the violation of their
constitutional rights relating to fair labour practices will always be a reality. An added
consequence of artisanal and small-scale miners’ deprivation of fair labour and employment
rights and practices is that those who corruptly occupy dominant positions and derive economic
benefit from the current unregulated functioning of the ASM sector enjoy unintended
protection from the law. For their significant monetary gain, they are not held accountable for
the betterment of the working environment of artisanal miners and ensuring that they enjoy fair

labour and employment practices.

2.3 Conclusion

The present chapter sought to establish the necessary link between the Constitution, specifically
its Preamble, the various key provisions of the Bill of Rights and interpretive values with the
development of ASM. Through the discussion of case law, light was shone on the imperative

of substantive equality in our growing democracy and its role in fulfilling the aspirations of

207 Grogan J Employment Rights (Juta) 2010: 70.

208 Dy Toit D and Potgieter M “Bill of Rights Compendium. Labour and the Bill of Rights” (2007)21 Service
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human dignity, ubuntu and transformative constitutionalism. Further, it was made clear that
access to mineral rights may, for many, be possible only through the social justice-driven
concept of land reform, implemented through any of its dimensions. Further, the socio-
economic rights which all people, including artisanal miners, are granted access to by the
Constitution, were discussed above. Where the government is unable to deliver these rights to
the people, the creation of employment opportunities through proper development of ASM,
along with the formation of a fair labour practice environment for ASM communities would
potentially be one that empowers each member of the community to be able to provide basic
shelter, food and security for themselves. This would, in turn, satisfy the Preamble’s founding

ideal of freeing the potential of every person in our country.

What follows in chapter three is an account of the mineral law and poverty-reduction policy
regime applicable to the development of the ASM sector. This will include a discussion of the
Preamble and numerous transformative provisions of the MPRDA. Essential policy
contributions will be taken from the BEE policies, the RDP, the NDP and GEAR. Also,
analyses of the Mining Charters, as they ought to apply to ASM, will also feature in an attempt

to achieve an understanding of domestic policies as they relate to the ASM sector.
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CHAPTER THREE: THE LEGISLATIVE AND POLICY FRAMEWORK FOR THE
DEVELOPMENT OF THE ASM SECTOR IN SOUTH AFRICA

3.1 Introduction

Against the background of the constitutional law context presented in chapter two, the present
chapter considers the South African mineral and mining law, as well as policy position
regarding the proper regulation and development of ASM. Firstly, the MPRDA is discussed in
its various functions. These include the MPRDA being used as a tool through which the need
to promote local and rural development and the social upliftment of communities affected by
mining should take place.?!! The MPRDA also reaffirms the state’s commitment to social
transformation by broadening access to the mineral and petroleum wealth of South Africa.!?
This chapter also relates the commitment of the MPRDA to eradicate all forms of
discrimination in the mineral and petroleum industries to the general argument for the
development and proper regulation of the ASM sector. This chapter further examines the
potential contribution of various national advisory policies such as the RDP, the NDP, the
GEAR, the various BEE policies and the Mining Charters. These policies are not law and thus
do not have a legally binding effect. However, good for assisting in the enforcement of binding
laws. These policies are discussed with the purpose of concretising a complementary legal and
policy position which underlies the calls for the development of the ASM sector. The relevant
Broad-Based Economic Empowerment Charters will be discussed at a later stage in this chapter

as their sequence is more recent in time than the other policies referred to.

32 Brief Historical Overview

The MPRDA replaced the Mineral Rights Act of 1991 and essentially established a new
paradigm for the mineral laws of South Africa. The MPRDA practically abolished the ancient
maxim ‘Cuius est solum eius est usque ad coelom et usque ad infernos’, which
disproportionately empowered the landowner pertaining to everything attached to the land,?'3

and introduced new obligations of socio-economic importance on the government.

As previously introduced, the most significant contrast between the MPRDA and its

predecessors is the consolidation of the nation’s mineral resources as belonging to the nation

211 Preamble to the MPRDA.

212 Ibid.

213 Badenhorst PJ and Mostert H Mineral and petroleum law in South Afiica: Commentary and Statutes (Juta)
2004: 1-11.
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and the acknowledgement of the state as the custodian thereof; its acknowledgement of the
economic function of minerals in the development of the people of South Africa; and the role
of mining in the upliftment of rural communities and in redressing the results of systematic
racial discrimination of the past.?'* The change in focus of mineral law confirmed that
landowners would no longer be regarded as the owners of the minerals hosted in the soil of
their land. With this, the state took back the common law privileges of landowners to decide
where, when and by whom the country’s mineral riches can be mined.?'> As the custodian of
the nation’s mineral resources, the state, acting through the Minister, may “grant, issue, refuse,
control, administer and manage any reconnaissance permission, prospecting right, permission
to remove, mining right, mining permit, retention permit, technical co-operation permit,

reconnaissance permit, exploration right and production right.””*!¢

The MPRDA has revolutionised the nation’s mineral framework and, according to its long title,
it was enacted to facilitate equitable access to and the sustainable development of the nation’s
mineral and petroleum resources.?!” This undertaking is expressed in the Preamble, as well as
the commitments that lie at the heart of the MPRDA, which include the affirmation of the
state’s obligation to protect the environment for the benefit of present and future generations,
to ensure ecologically sustainable development of mineral and petroleum resources and to
promote economic and social development.?!® Also, the MPRDA prioritises the need to
promote local and rural development, the social upliftment of communities and also reaffirms
the state’s commitment to bring about equitable access to South Africa’s mineral and petroleum
resources through the eradication of all forms of discriminatory practices in the mineral and
petroleum industries.’’” The MPRDA further protects and reaffirms security of tenure of
prospecting and mining operations which is a core concept of mining that could be beneficial

to ASM operations. It is clear from the above that the state’s obligation to take legislative and

214 Preamble to the MPRDA; Section 3(1) of the MPRDA; Cawood FT “The Mineral and Petroleum Resources
Development Act of 2002: A paradigm shift in mineral policy in South Africa” 104(1) The Journal of The South
African Institute of Mining and Metallurgy (2004): 58.

215 Van der Schyff E “South African mineral law: A historical overview of the State’s regulatory power regarding
the exploitation of minerals” (2012)64 New Contree (2012): 132; Agri South Africa v Minister for Minerals and
Energy (CCT 51/12) [2013] ZACC 9; 2013 (4) SA 1 (CC); 2013 (7) BCLR 727 (CC) (18 April 2013): 25.

216 Section 2 of the MPRDA.

217 Preamble to the MPRDA.
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other measures to redress the results of the past’s racial discrimination was adopted as the

underlying theme of the drafting of the MPRDA .>?°

3.2 The Objects of the MPRDA

More specific to the objectives of this study, are the section 2 objects of the MPRDA that recite
the very reasons that induced its enactment. The MPRDA acknowledges that minerals and
petroleum are non-renewable natural resources and that the state is the custodian thereof.?!
Section 2 of the MPRDA also calls for the promotion of the equitable access to the nation’s
mineral and petroleum resources to all the people of South Africa, to substantially and
meaningfully expand the opportunities for HDSA’s, including women and mining
communities, to enter into and actively participate in the mineral and petroleum industries.?*?
The MPRDA also supports the extension of the benefit from the exploitation of the nation’s

mineral and petroleum resources and the promotion of employment and advancement of the

social and economic welfare of all South Africans.???

The objects of the MPRDA also entrench the provision of security of tenure in respect of
prospecting and mining operations.?>* In relation to mining, security of tenure refers to the
requirement that rights holders ought to be certain that they will be able to continue the mining
sequence if they discover viable mineral deposits.”® Simply put, mineral tenure security
connotes chronological progression and continuity of the initial mining phases into subsequent
phases of the mining process.??® The object of the MPRDA further puts section 24 of the
Constitution into effect by ensuring that the nation’s mineral and petroleum resources are
developed in an orderly and ecologically sustainable manner while promoting justifiable social

and economic development.??’

220 Cawood FT, supra note 214, at 53, writes that some of the drastic changes in politics ushered in a new attitude
of negotiation; a spirit of reconciliation and a desire to settle disputes peacefully; the globalisation of the South
African mining industry in tandem with the opening of domestic mineral resources to foreign capitalists and the
introduction of sustainable development as a holistic approach to mineral development in order to replace
traditional narrow-minded environmental management.

221 Mostert H Mineral Law: Principles and Policies in Perspective (Juta) 2013: 78.
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223 Section 2 (d) and (e) of the MPRDA.
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225 Van Niekerk H Towards a new understanding of mineral tenure security: The demise of the property-law
paradigm (2016): 4
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(Accessed on 14/11/18).
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The standard according to which the MPRDA ought to be interpreted is set out in section 4 of
the Act. It states that “when interpreting a provision of this Act, any reasonable interpretation
which is consistent with the objects of this Act must be preferred over any other interpretation
which is inconsistent with such objects.”??® The interpretation clause of the MPRDA thus
establishes the mode through which the MPRDA is featured in this study, as it places the core
objects of the Act as priorities in the interpretation process. As will also become clearer in the
coming chapters, the current mode of interpretation of the transformative provisions of the
MPRDA under-prioritises the ASM sector and, as a result, the current status of ASM reflects
this.

Concomitant to the objects and section 2 of the MPRDA, is section 12 which serves as the
empowering provision to the Minister in matters relating to the assistance of HDSA’s or groups
and to the mission of broadening access to the mineral industry. The need for the development

of the ASM sub-sector is directly in sync with the contents of section 12, which state that:

“(1) The Minister may facilitate assistance to any historically disadvantaged person to
conduct prospecting or mining operations.”
(2) The assistance referred to in subsection (1) may be provided subject to such terms and
conditions as the Minister may determine.”
(3) Before facilitating the assistance contemplated in subsection (1), the Minister must take
into account all relevant factors, including —
(a) the need to promote equitable access to the nation's mineral resources,
(b) the financial position of the applicant;
(c) the need to transform the ownership structure of the minerals and mining industry;
and
(d) the extent to which the proposed prospecting or mining project meets the objects

referred to in section 2(c), (d), (e), (j) and (i).”

The very wording of section 12, coupled with its congruence with the vision of the Constitution,
renders this provision an essential point of orientation for this study. As history has taught us,
the legal regime during the apartheid era was one that was carefully crafted to cripple the
economic advantage of the black populace and leave them without any opportunity to

participate in the economy. Section 12 could seem to many as a panacea for equitable racial

228 Section 4 to the MPRDA.
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representation in the mining industry as it empowers the Minister to design measures of
assistance to HDSA’s in affording them opportunities to conduct mining operations. The nature
of the assistance determined by the Minister ought to be one guided by the need to promote
equitable access to the nation’s mineral resources and the penurious financial position of the
applicant. Artisanal and small-scale miners would benefit extensively from the proper
implementation of this provision, considering the poor financial position that many of the
miners find themselves in. Fittingly, the formulation of the assistance should also be guided by
the need to transform the ownership structure of the minerals and mining industry and the
extent to which the prospecting or mining right project will satisfy the objectives stated in the

above legislative excerpt.??’

An implementation of the above section that would embrace ASM, in the way that this study
argues, would be one that honours the Preambles of the Constitution, the governing Mining
Charter and the MPRDA, hand-in-hand with section 2 of the MPRDA. In a mining country,
such as South Africa, where poverty has shackled the economic opportunity, potential,
capability, security and employment of many disadvantaged, both LSM and ASM mining
activities should be considered when devising poverty reduction strategies. The contribution of
the two types of mining can have positively significant economic effects, thus equipping the
government with budgetary resources necessary for the reduction of poverty.”** The poverty
issue linked to unemployment is one that stands to be eased through the proposed assistance of

section 12 towards the promotion of equitable access to the nation’s mineral resources.

The contents of section 12 of the MPRDA are also in agreement with the contents of section
100. Section 100 governs the transformation of the minerals industry. This provision states
that, after consultation with the Minister of Housing, the Minister of the DMR must develop
housing and living conditions standards for the minerals industry along with a code of good
practice for the minerals industry in South Africa.?*' Section 100(2)(a) of the MPRDA further
directs the Minister to ensure the attainment of the government’s objectives of redressing
historical, social and economic inequalities, as held in the Constitution, through the design and

development of a broad-based socio-economic empowerment charter.?*? Such a charter ought

229 Section 12 of the MPRDA.

230 Weber-Fahr M et al M Mining and Poverty Reduction (2001)
<http://kambing.ui.ac.id/onnopurbo/library/library-ref-ind/ref-ind- 1/application/poverty-
reduction/prsp/SourceBook/Min0409.pdf>. (Accessed on 01/02/18).
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to set the framework for targets in relation to the active participation of HDSA’s in the mining
industry and to allow such HDSA’s to benefit from the exploitation of mining and mineral
resources.?*?> According to section 100, the responsibility of such a charter is also to set out

how the objects stated in section 2 are to be achieved.

Based on the strength of the above, together with the aforementioned principles of substantive
equality, the formal approach to access to mineral rights that overburdens the artisanal and
small-scale miners ought to be rethought and transformed. As stated earlier’**, the legislative
conditions for access to mineral rights are the same for both ASM and LSM. This
unequivocally violates the sentiments and core values of the MPRDA and of the Constitution.
The implementation of the provisions of the Constitution and the MPRDA on the legislative
processes would satisfy the onus of reintroducing the substantive equality and human dignity
values into the national legislative and social structures in pursuit of the constitutionally-
ordained goal of improving the lives and freeing the potential of all who find a home in South

Africa.?®

33 National Policies and Documents informing the Legal Framework Applicable

to ASM
3.3.1 Introduction

The policies that promote black socio-economic empowerment, together with the pursuit of
national goals of social transformation, are a result of the ongoing adverse ramifications of the
legacy of economic and social disempowerment of black people in South Africa due to years
of discrimination.?*® Thus, the need for the design and implementation of policies promoting
the achievement of substantive economic equality was a task that required urgent attention
from the government in 1994. This section analyses the application of such policies and their
relevance to the constitutional and legal framework applicable to ASM. The policies and acts
to be considered herein are the Reconstruction and Development Programme of 1994, the

Broad-Based Black Economic Empowerment Act of 2014, the Broad-Based Socio-Economic
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236 Janse Van Rensburg A The Constitutional Framework for Broad-Based Black Economic Empowerment (2010):
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Empowerment Charter of the South African Mining Industry of 2002 and 2017, and briefly,
the GEAR strategy, together with the National Development Plan 2030 (the NDP).

3.3.2  The Reconstruction and Development Programme of 1994

The earliest official mention of ASM was in the Reconstruction and Development Programme
(the RDP), which was an integrated policy framework dedicated to the transformation of the
socio-economic system of South Africa.”*” Central to its adoption, was the mobilisation of all
people and the nation’s resources for the eradication of the adverse consequences of apartheid
in favour of the construction of a democratic, non-racial and non-sexist future.”>® The RDP
envisioned a society where the potential of its people would be employed in benefitting both
themselves and the broader nation.** The RDP was drawn up in alliance and consultation with
other vital organisations, including non-governmental organisations and research
institutions.?** The manner in which the RDP was compiled has been described as “crucial to
the developing and implementation of a unique policy in a new South Africa.”>*! The RDP
was a policy strictly based on an ideology whose key elements were:

o ‘“‘the need for an integrated and sustainable programme;

e a people-driven process,

e peace and security for all;

e nation-building;

o linking reconstruction to development and

e democratisation of South Africa.”**

237 The RDP was a principal document which acted as the African National Congress’ manifesto in its election
Campaign of 1994. It stated the following with regard to mineral development:” The current system of mineral
rights prevents the optimal development of mining and the appropriate use of urban land. We must seek the return
of private mineral rights to the democratic government, in line with the rest of the world. This must be done in
close collaboration with all stake-holders.” The main thrust behind this view is the notion that a mineral resource
is a national asset, which should be developed for the benefit of all the citizens of a country. In practical terms it
implies that ownership of all minerals must vest in the state on behalf of the people and that the users of mineral
rights (mining companies) must pay rent to the state (the agent of the people)”
<https://www.gov.za/sites/'www.gov.za/files/Governmentgazetteid 16085.pdf >. (Accessed on 03/06/18).

238 Republic of South Africa Government Gazette The Reconstruction and Development Programme. A Policy
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(Accessed on 03/10/17).
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The RDP sought to ensure the elimination of discrimination in financial institutions and
increase access to financial resources available to black people for business development.?*® It
also prioritised the establishment of small and medium enterprises that would be owned and
operated by black entrepreneurs.?** The RDP envisaged micro-producers to develop from a set
of marginalised economic activities into dynamic small enterprises that would sustain the

livelihoods of their employees and dependants.>*

With specific reference to the minerals industry, the RDP stated that the government must
consider ways and means to encourage small-scale mining operations and enhance
opportunities for participation by black people through support, including financial and
technical aid and access to mineral rights.?*¢ However, standards in respect of the environment,
health and safety and other working conditions must be maintained.?*” The RDP was later
phased out due to its non-substantial nature and a lack of implementation of reforms, as well
as its lack of success in reaching its objectives, especially within the practical reality that

existed in the new democracy.?*®

3.3.3  The Growth, Employment and Redistribution Strategy

In contrast to the RDP, the 1996 GEAR strategy took the shape of a neo-liberal style macro-
economic stabilisation programme that was more in favour of market and investor-friendly
economic policies.?* The long-term vision of the strategy is:

* “‘a competitive fast-growing economy which creates sufficient jobs for all work-seekers;

e a redistribution of income and opportunities in favour of the poor;

e a society in which sound health, education and other services are available to all; and

e an environment in which homes are secure and places of work are productive.”**°
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The GEAR strategy provides guidelines on economic development which can be incorporated
into the design and implementation of binding laws and regulations. It states that poverty relief,
social development, job creation, investment in infrastructure, investment in human resource
development, the systematic reduction of the budget deficit, the elimination of government
over-expenditure, the promotion of investment and the relaxation of exchange control ought to
be the elements that inform the design and implementation of economic development

strategies.>!

Despite not mentioning ASM, or the broader mining sector, the GEAR strategy made special
mention of the need to promote small, medium and micro enterprises (“SMME’s”) as it saw
this as a key element in the government’s plan for employment creation and income
generation.”? The severe under-development of the SMME sector was acknowledged herein
and an inter-organisational attempt to operationalise and implement growth of SMME’s was
seen to be key in remedying this.?>*> However, despite these plans, private investment, job
creation and gross domestic product (“GDP”) growth indicators were disappointing.>>* The low
levels of economic growth and private investment were insufficient to contribute to the
reduction in unemployment, and the strategy achieved very little success with the distribution
of wealth. While the GEAR strategy was sufficient for the achievement of macroeconomic
objectives, it clearly fell short with regards to the social challenges of the country, most notably

poverty reduction and employment creation as was envisaged.*>

3.3.4 The National Development Plan 2030

The NDP: A Vision for 2030 was launched in 2012 and is a detailed blueprint for how South
Africa envisages eliminating poverty and reducing unemployment and inequality by 2030. The
NDP is a culmination of extensive interactions with ordinary South Africans, together with the

appropriate research institutions.?>® The NDP acknowledges the achievement of a democracy
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by South Africa. However, even with that, it still remains a highly unequal society where too

many people are living in abject poverty and have very little opportunity for employment.?’

The NDP addresses the topic of the economy and employment whose key points include raising
exports, improving skills development, lowering the costs of living for the poor, and investing
in competitive infrastructure.?® To achieve these objectives, the need for a fast-growing and
more inclusive economy is acknowledged.?> Some of the ways through which this goal is seen
to be possible are by promoting access to young skilled workers and, most relevant to this
study, reducing the regulatory and administrative red-tape for small start-up businesses to

encourage diversification of the work-force and economy of South Africa.?®

The NDP makes specific mention of the difficulty of diversifying a national industrial base, an
issue commonly faced by mineral-exporting economies, like South Africa.®! This difficulty is
often compounded by a slower than average growth in the economy and high inequality.?%? The
NDP proceeds to explain that the result of these elements is a middle-income trap in which
economies find themselves achieving middle-income status and thus struggles to shift
upwards.?®* The only real differentiator here is how much the country invests in human capital,

product development and technology.?

The NDP’s proposals to aid progress in the growth and stimulation of the economy and
alleviating unemployment in South Africa, include the raising of exports while taking steps to
prevent the excessive overvaluation of the currency; taking measures to increase competition
in regulated sectors or broadening price regulation in sectors that are natural monopolies; and
lowering the costs of transport and logistics and investing in remedies to address spatial
inequality.?®®> Particularly, the NDP advocates for the breaking of the disincentive to hire
young, unskilled work seekers and investing considerable resources into the development of

skills which the youth can use to lift themselves and the community out of poverty.2%® These
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proposals are also said to have a dynamic effect, where an improvement in one year will trigger

positive reactions in subsequent years.?®’

With regards to the minerals industry, a diverse mineral-exporting industry which absorbs
human labour, is held to be ideal. In such a sector, success in exporting traditional products, as
well as appreciating the growing role of activities linked to existing industries in new and non-
traditional sectors, is acknowledged as one of South Africa’s competitive advantages.?®® Due
to the lack of an ASM-specific framework, coupled by the disconcerting lack of research on
the South African ASM sector, it would fit into the scope of what is termed ‘non-traditional
sectors.” The NDP holds that a large percentage of jobs will be created in domestic-oriented
activities as well as the services sector.”® It is expected that, by 2030, the share of small and
medium-sized firms will grow substantially in output and there ought to be regulatory reform
to allow for the growth of such businesses and entrepreneurship.’’? Also, it is domestic
legislation that should require businesses to consider employment equity, black economic
empowerment, the environment, skills development, local content, small business development

and location-specific imperatives, such as mining area development strategies.>’!

The NDP’s central goals are to expand employment and entrepreneurial opportunities on the
back of a growing, more inclusive economy.?’? Mining is identified as one of the sectors full
of potential for growth in the productive base and a global share of dynamic products.’’?
Economic participation in rural areas would also be encouraged through small and medium-
sized businesses, particularly in the agricultural and mining sectors.?’”* The NDP emphasises
the committed action of easing binding constraints in various key sectors and these include
those pertaining to the process of granting licenses to mining.?’®> Through the lifting of certain
formal constraints, the scene for the flourishing of new small and medium businesses can be
set. To this effect, public-sector procurement will also be leveraged to stimulate the local

economy which, ultimately, is dependent on strengthening of local institutions, the flow of

infrastructure funding, equitable social service provision and addressing land tenure reform as

267 Id 122.
268 [bid.
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well as the regulation of water and mining.?’® Small upcoming businesses are estimated to

become more prominent and are expected to generate significant employment. They will also

play a big part in changing the legacy of apartheid in relation to business ownership.?’” The

NDP calls for a simplified regulatory environment to accommodate the small and growing

nature of medium businesses.?

78

Against the issues of employment opportunity decline in the mining sector, the closure of

various mining companies and the shrinking of the overall mining industry, the NDP’s

proposals include calls to the state and mining authorities to:

“Address the major constraints impeding accelerated growth and development of the
mining sector in South Africa. The main interventions include: ensuring certainty in
respect of property rights, passing amendments to the Minerals and Petroleum
Resource Development Act (2002) to ensure a predictable, competitive and stable
mining regulatory framework; secure reliable electricity supply and/or enable firms to
supply their own plant with an estimated potential of 2 500MW by 2015; and secure,
reliable rail services, potentially enabling private participation.

Develop, deepen and enhance linkages with other sections of the economy. This
includes: linkages with both manufacturers of inputs (capital goods and consumables)
and suppliers of mining-related services, and downstream producers, especially for
platinum-group metals and chrome ore. In this regard, an export tax could be
considered.

Provide focused research and development support to enable improved extraction
methods that lengthen mine life; better energy efficiency and less water intensity; and
alternative uses of South Africa's extracted minerals, especially platinum-group metals,
titanium and others that have potential for application in new energy systems and
machinery.

Identify opportunities to increase regional involvement and benefit in the whole
minerals cluster. This could include encouraging the establishment and development of
alternative providers of partially processed intermediate inputs in other countries in

the region.”"
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These proposals by the NDP, particularly that of identifying opportunities to increase regional
involvement for the benefit of the minerals industry, are in direct agreement with the idea of
developing an ASM sector that exploits mineral availability from an artisanal perspective. In
ASM, large numbers of economically inactive people could be employed and, where ASM
occurs in the rural areas, the economy is stimulated for the benefit of the community and
renders positive results. Due to the inclusivity and prevalence of ASM, the NDP’s key point of
promoting social and economic opportunities in rural areas in order to overcome poverty
becomes realisable. This key point is also realisable through small-scale and labour-intensive
agriculture, which carries more employment and poverty-alleviating benefits. Hand-in-hand
with the implementation of the NDP proposals is skills development and improvement, which

could account for considerable growth in the ASM and agricultural sectors.

3.3.5 The Broad-Based Black Economic Empowerment Act

The first Broad-Based Black Economic Empowerment Act (“2003 B-BBEE Act”) was enacted
in 2003 pursuant to section 100(2) of the MPRDA which obligated the Minister to draft a
charter that would set out how the objectives of the MPRDA would be achieved. This Charter
was the first step in concretising the economic transformation of the mining industry. This Act
was amended and replaced by another Act in 2013. The 2013 B-BBEE Act was passed in order
to, inter alia, repeal the 2003 Act and make the 2013 B-BBEE Act the over-arching legislation
in South Africa, to make it mandatory for all governmental bodies to apply the generic BEE
Codes of Good Practice and to penalise the misrepresentation of black economic empowerment

BEE information.?%°

The Department of Trade and Industry (“DTI”’) defines B-BBEE initiatives as “any transaction,
practice, scheme or other initiative which affects compliance with this Act or any other law
promoting broad-based black economic empowerment.”?8! “Black people” is a generic term

embracing Africans, Coloureds and Indians and Asians.??

The objectives of the B-BBEE Act centre on racial transformation and seek to facilitate such

transformation by:

280 Cliffe Dekker Hofmeyr Black Economic Empowerment (2014)
<https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/news/publications/2014/bee/downloads/BEE-Alert-
3-November-2014.pdf>. (Accessed on 14/06/18).

281 Section 1(a)-(f); 2(c) of the B-BBEE Act.
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(a) promoting economic transformation in order to enable participation of black people in the
economy;

(b) achieving a substantial change in the racial composition of ownership and management
structures and in the skilled occupations of existing and new enterprises,

(c) increasing the extent to which communities, workers, cooperatives and other collective
enterprises own and manage existing and new enterprises and increasing their access to
economic activities, infrastructure and skills training;

(d) increasing the extent to which black women own and manage existing and new enterprises
and increasing their access to economic activities, infrastructure and skills training;

(e) promoting investment programmes that lead to broad-based and meaningful participation
in the economy by black people in order to achieve sustainable development and general
prosperity;

(f) empowering rural and local communities by enabling access to economic activities, land,
infrastructure, ownership and skills; and

(g) promoting access to finance for black economic empowerment.**’

Noting the grave historical context of racial disadvantage of South Africa’s past and the
essential transformation these objectives could effect, their proper implementation could not
be overstated. This is where the B-BBEE Commission’s (“BEECom”) role becomes vital. The
BEECom states its mission to be the facilitation of the accelerated productive implementation
of the Act.?® Its functions include the overseeing, supervision and promotion of adherence to
the Act in the interests of the public, the promotion of advocacy and access to opportunities
and educational programmes and initiatives of B-BBEE, and the promotion of good governance
and accountability by creating an effective environment for the promotion and implementation
of B-BBEE.?® The BEECom was established by section 8 of the B-BBEE Act and enjoys
jurisdiction throughout the country and performs its functions without fear or favour in
accordance with the values and principles mentioned in section 195 of the Constitution.?®® The

underlying application of substantive equality in the B-BBEE Act is abundantly clear, for its

283 Section 2 of the B-BBEE Act.

284 B-BBEE Commission Our mission 2018 <https://bbbeecommission.co.za/our-mission/>. (Accessed on
10/06/18).

285 B-BBEE Commission 4bout us 2018 <https://bbbeecommission.co.za/about-the-commission/>. (Accessed on
10/06/18).

286 Section 8 of the 2013 B-BBEE Act; Ibid.
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not only constitutional relevance but also for substantiating economic growth in South Africa

on fair and just standards.

3.3.6 The Broad-Based Socio-Economic Empowerment Charter of the South African
Mining Industry 2002

In its initial and intended nature, the Broad-Based Socio-Economic Empowerment Charter of
the South African Mining Industry (“Mining Charter of 2002”) was launched to create an
industry that will proudly reflect the promise of a non-racial South Africa.?®” This was after it
became clear that there was still a need to facilitate the racial transformation and development

of the mining industry.®

The Mining Charter of 2002 contained BEE targets for ownership in the South African mining
industry and dealt with three main issues concerning representation. It was stipulated that
existing mineral and petroleum right holders had to have a black partner whose stake could not
be less than thirty per cent of the business.?®® Secondly, it was required of new mineral right
applications to include a black partner whose stake could not be less than 51 per cent in ten
years-time. However, if a mining company were unable to find a black partner, the Industrial
Development Corporation (a parastatal) was identified as the vehicle to warehouse equity
stakes until a suitable BEE partner could be found and greater employee benefits provided for

those already employed.?*°

The Charter was not warmly received by mineral stakeholders as it did not deal with specific
concerns and was emblematic of a document that had not yet been approved at the executive
level.?*! Amongst all the disapproval surrounding the Charter, the silver lining became the fact
that the Charter provided insight into the state’s intentions regarding BEE at the time.?*> The
intentions of the state were not welcomed by the investment community, which culminated in

293

investors neglecting South African mining equities.”> With the negative response from the

287 Mail and Guardian Mining empowerment charter draws flak (2002) <https://mg.co.za/article/2002-07-30-
mining-empowerment-charter-draws-flak>. (Accessed on 19/05/18).

288 Brand South Africa South Africa’s new mining charter (2010)
<https://www.brandsouthafrica.com/investments-immigration/business/economy/policies/miningcharter-
140910>. (Accessed on 19/05/18).

289 Van der Schyff E, supra note 215, at 54.
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investor community, the DMR was prompted to revert to the successful regime of stakeholder
consultation. This move proved beneficial for South Africa as investor confidence was
reinstated immediately and investors returned to cooperate with South Africa.?** The
consultation process birthed an improved Charter in October 2002. The new Charter was met

with support from a wider base of stakeholders.?*

The key purposes of the Charter were the promotion of equitable access to the nation’s mineral
resources to all the people of South Africa, the substantial and meaningful expansion of
opportunities for HDSA’s, including women, to enter the mining and minerals industry, and to
benefit from the exploitation of the nation’s mineral resources.””® The key purposes of the
Charter also include the utilisation of the existing skills base for the empowerment of HDSA’s;
the expansion of the skills base of the same group in order to serve the community; the
promotion of employment and advancement of social and economic welfare of mining
communities and the major areas providing labour, and the promotion of beneficiation of South

Africa’s mineral resources.?”’

The final Charter essentially dealt with the question of expanding opportunities for HDSA’s in
matters relating to the ownership of the South African mining industry, the management of
mining projects, employment by the industry, worker and community participation in the
industry and sharing its benefits.?’® The Preamble recognises that the history of South Africa
resulted in black people, mining communities and women being largely excluded from
participating in the mainstream of the economy.?®® Moreover, due to this recognition, the
mining industry states the intention to adopt a proactive strategy of change and to foster and
encourage BEE and transformation at the tiers of ownership, management, skills development,
employment equity, procurement and rural development.’®® The Preamble also echoes the
imperative of redressing historical and social inequalities as stated by the Constitution,

particularly in section 9 of the Bill of Rights together with the policy objectives of the MPRDA

24 Ibid.

25 Ibid.

2% Department of Mineral Resources Broad-Based Socio-Economic Empowerment Charter of the South African
Mining Industry (2002) <https://www.westerncape.gov.za/Text/2004/5/theminingcharter.pdf>. (Accessed on
01/02/18).

297 Van der Schyff E, supra note 215, at 56.

2% Department of Mineral Resources Preamble to the Broad-Based Socio-Economic Empowerment Charter of
the South African Mining Industry (2002) <https://www.westerncape.gov.za/Text/2004/5/theminingcharter.pdf>.
(Accessed on 01/02/18).

29 Ibid.
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to expand opportunities for HDSA’s to enter the mining and minerals industry and benefit from
the exploitation of the nation’s mineral resources.’’! An important aspect of the Charter is its
acknowledgement of the scarcity of relevant skills as one of the most significant barriers to
entry into the mining sector and the slow progress with regard to employment equity in the

mining industry in comparison to other domestic industries.*??

The ASM sector in South Africa is the perfect instance for the application of the principles of
the Charter. This is true because the symbiotic relationship between the Mining Charter and
ASM arises out of the purpose of the Mining Charter relating to redressing historical and social
inequalities as stated by the Constitution, and in particular, section 9 of the Bill of Rights, the
policy objectives of the MPRDA to expand opportunities for HDSA’s to enter the mining and
minerals industry and to benefit from the exploitation of the nation’s mineral resources. These
objectives also concern the effecting of sustainable growth and broad-based and meaningful
transformation of the mining sector and the deracialisation of the ownership of the mining
industry by redressing the imbalances of the past. Clearly, there is a strong nexus between the

intentions of the Mining Charter and the potential role of ASM in South Africa.

3.3.7 The Broad-Based Socio-Economic Empowerment Charter of the South African
Mining Industry of 2017

The objectives of the 2017 Mining Charter included to:

(a) Promote equitable access to the nation's mineral resources to all the people of South Africa,
(b) Substantially and meaningfully expand opportunities for black people to enter the mining
and minerals industry and to benefit from the exploitation of the nation's mineral resources,
(c) Utilise and expand the existing skills base for the empowerment of black people and to serve
the community;

(d) Promote employment and advance the social and economic welfare of mine communities
and major labour sending areas; [and]

(€) Promote beneficiation of South Africa's mineral commodities.>*

301 Jpid.
302 Badenhorst PJ and Mostert H, supra note 213, at 9.
303 1d 6-7.
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Key elements of the Charter will be discussed below as they have a direct bearing on the current
status of the mining sector in South Africa. These include the elements of ownership, existing

mining rights, mining community development and housing and living conditions.

Effective ownership is held in the Charter as an essential requisite to effect radical
transformation of the mining sector so as to encourage the meaningful integration of black
people into the mainstream economy.’** The Charter provides that, in order to achieve a
substantial change in racial and gender disparities prevalent in ownership of mining assets and
thus pave the way for meaningful participation of black people for the attainment of sustainable

growth of the mining industry, stakeholders must, inter alia:

(a) Achieve a minimum target of 26% ownership per mining right to enable meaningful
economic participation of black people taking into account the provisions of section
37(2) of the Companies Act, 2008 (Act No. 71 of 2008);

(b) The 26% stake shall be allocated in not less than a minimum of 5% shares equitably
distributed amongst workers (in the form of ESOPS), black entrepreneurs and the

community respectively 3%

Mention of mining communities is made in the Charter as forming an integral part of the
development of the mining sector in South Africa and that there ought to be a balance between
mining development and mine community socio-economic development.’*® The instruction
that mining companies must contribute meaningfully towards community development, both
in size and impact and in keeping with the principles of the social licence to operate, features
in the Charter.’” Mining companies are directed to adhere to meaningful consultation and co-
ordination between themselves, stakeholders, communities and local municipalities.’®
Additionally, consistent with international best practices, mining companies are directed to
contribute a minimum of 1% of annual turnover towards local community development and

labour sending areas on an annual basis.’®

Of particular constitutional relevance is the mention of the human dignity of mineworkers as

still being the incentive to enhance productivity and expedite transformation in the mining

304 1d 2.1.
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399 1d 18.

64| Page



industry in terms of housing and living conditions.*!” To this end, mining companies have the
resources and the capacity to improve the standards of housing and living conditions for mine
workers. This is in line with the Housing and Living Conditions Standards for the Minerals
Industry, and involves maintaining the occupancy rate of one person per unit and maintaining
family units, and contributing towards home ownership options for interested mine

employees.*!!

The contribution towards home ownership options includes the following:

(a) Mining companies offering different building packages to interested employees;

(b) Subsidising such workers to buy houses;

(c) Mining companies partnering with finance institutions to issue guarantees for home
ownership on behalf of the mine employees and

(d) Mining companies must ensure that where the company is offering housing for its
employees, such housing must be integrated within communities in mining and labour
sending areas in line with the Department of Human Settlement policies on Sustainable

Integrated Human Settlement.’!?

Over the past year, the provisions, requirements and prescriptions of the present version of the
charter relating to transformation have been legally challenged, mainly by the Minerals Council
of South Africa. To this end, the Minerals Council filed an urgent application in the North
Gauteng High Court to stop the application of the Charter pending a review. The legal issues
before the Court have been crystallised into five separate issues. These are the procedural issues
relating to the former mining Minister, Mosebenzi Zwane, who had unilaterally decided on
transformation targets without consulting key stakeholders, and substantive issues relating to
the nature and ambit of the Charter, definitional issues, ownership issues and non-ownership

issues.’!3

30 14 21.

311 Minerals Council of South Africa Housing and accommodation in the South African mining industry Fact
Sheet  (undated)  <http://www.mineralscouncil.org.za/industry-news/.../377-housing-and-accommodation>,
(Accessed on 20/06/18).
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3.3.8 The Draft Broad-Based Socio-Economic Empowerment Charter of the South
African Mining Industry of 2018

Political tension and the questions around the legal validity,*'* the enforcement and the powers
of the Minister relating to the Mining Charter of 2017, culminated in the gazetting of a draft of
the 2018 Mining Charter by the new Minister of Mineral Resources, Gwede Mantashe, on 14
June 2018. Experts in the minerals field opined that the contents of the 2018 Draft Mining
Charter are, overall, an improvement on the 2017 version but still carry far-reaching
implications for the industry.’!> The compliance obligations of the present draft are also more

onerous and stringent than those of its predecessors.

In respect of social development contribution, the 2017 Charter required mining companies to
invest in ethnographic community consultative and collaborative processes prior to the
implementation of mining projects in the relevant communities.’!® A stipulation to this
instruction was that, in collaboration with the relevant communities, mining companies must
conduct an assessment to determine the developmental needs of the mining communities and
contribute towards community development in line with Integrated Development Plans, the
cost of which should be proportional to the size of the investment.?!” The Draft Mining Charter
required that mining right holders operating in the same area might collaborate on identified
projects for the betterment of the community.*'® Furthermore, approved social and labour plans
must be published in English and one or two other languages commonly used within the mine

community.?!"”

It is imperative to note that none of the Mining Charters have explicitly named ASM in their

visions, missions or provisions. This realisation, on its own, is a significant shortcoming on the

314 To date, there have been insecurities on the legal enforceability of the Mining Charter. Gareth Van Zyl notes
the Institute for Race Relations’ comments that the Mining Charter was never intended to be legally enforceable
due to the fact that the DMR opted to withdraw the Minerals and Petroleum Resources Amendment (MPRDA)
Bill, thus erasing the legal basis for any kind of legal enforcement. Additionally, the original Mining Charter did
not make provision for its alteration, variation or revision. Moreover, Van Zyl notes that, due to such an absence
of a provision for the alteration of the original Mining Charter, the subsequent Charters are, in fact, ultra vires.
Van Zyl G Mining Charter’s legal status remains ‘fudged’: IRR explains why (2018)
<https://www.biznews.com/thought-leaders/2018/10/01/irr-mining-charter-legal-status>. (Accessed on
12/5/2019).

3150 Webber Wentzel Insights and next steps - the new Mining Charter III (2018)
<http://www.webberwentzel.com/wwb/content/en/ww/insights-and-next-steps-the-new-mining-charter-iii>.
(Accessed on 20/06/18).
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part of the DMR. The importance of ASM-related matters is already appreciable from the
positive governmental and media attention the topic has garnered in recent months and the
establishment of a directorate solely for the benefit of small-scale miners. The purpose of the
Mining Charters and the socio-economic transformation potential offered by ASM are in clear

congruence. Therefore, the Charters would have been the ideal policy document through which

ASM could be addressed.

Despite not being explicitly mentioned in the Charter, what could apply to ASM is the mine
community development responsibility established on rights holders by the Draft Mining
Charter. The Mining Charter required that rights holders facilitate meaningful consultation to
develop and implement projects consistent with international best practice and conduct
assessment to ascertain community requirements in cooperation with the affected communities
in line with plans for integrated development.’?® Presently, the 2018 Draft Mining Charter
requires more of rights holders. They are required to contribute meaningfully towards mine
community development through policies that favour mine communities in terms of their
implementation. With reference to ASM and ASM communities, mine community
development can assume the form of what Anglo American promotes, namely lasting socio-
economic change through education, healthcare, rural SMME development and youth

development.*?!

This instruction is in line with the principles of the social obligations to mining communities
attached to licences to operate.’?? It is the duty of rights holders to consult with the relevant
municipalities, traditional authorities and affected stakeholders in identifying developmental
priorities of mine communities and make provision for such priorities in the prescribed and
approved SLP’s.>?* Furthermore, rights holders ought to provide clear targets and timelines for

the purposes of implementation of mine community development principles.?*

320 Department of Mineral Resources Draft Broad-Based Black Economic Empowerment Charter for the South
African Mining and Minerals Industry (2010): 2.6. <https://www.gov.za/sites/default/files/33573 838.pdf>.
(Accessed on 16/09/18).

21 Anglo  American  Transformation:  Mine  community  development  (Year  unknown)
<https://southafrica.angloamerican.com/our-difference/transformation/our-transformation-pillars/mine-
community-development.aspx>. (Accessed on 13/04/2019).
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3.3.9 The Final Broad-Based Socio-Economic Empowerment Charter of the South
African Mining Industry of 2018

The final 2018 Mining Charter was implemented by the DMR as from 27 September 2018 and,
even in its final form, neglected to mention ASM. However, the Mining Charter does concretise
its position on three highly debated technical points. The Charter confirms the minimum black
ownership percentage at 26% for the duration of existing mine rights. However, new mining
rights holders will have to comply with the 30% set requirement of black ownership.**
Secondly, the rampant debate concerning previous black-empowerment transactions has been
settled by the decision that companies which had met the requirement previously will not be
forced to issue or sell new shares to black investors.*?® Thirdly, the Charter stated that the
“once-empowered, always empowered” rule will not apply where the mining right changes

ownership or needs to be renewed.*?’

It was stated extensively above®?® that, despite being recognised in early national policy
documents for its poverty-reducing potential, again, ASM still remains illegal as it lacks a
sector-specific regulatory framework to govern the structure, conduct and obligations of
artisanal miners in the ASM sector. The symbiotic relationship between the Mining Charter
and ASM arises out of the objectives of the Mining Charter. These objectives are to, inter alia:
effect sustainable growth and broad-based and meaningful transformation of the mining sector;
deracialise ownership of the mining industry by redressing the imbalances of the past;
substantially and meaningfully expand opportunities for black persons to enter the mining and
minerals industry and to benefit from the exploitation of the nation’s mineral resources, and
enhance the social and economic welfare of mine communities and major labour sending areas
in order to achieve social cohesion. Thus, there is a clear nexus between the intentions of the
Mining Charter and the role that ASM already plays in South Africa. However, the foundation
of this normative relationship is violated by the fact that, in all of the Mining Charters, the

words ‘artisanal and small-scale mining” do not appear.

325 Burkhardt P SA's latest Mining  Charter:  What's new and who wins (2018)
<https://www.fin24.com/Economy/sas-latest-mining-charter-whats-new-and-who-wins-20181002>.  (Accessed
on 03/10/18).
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34 Conclusion

This chapter has established the legislative and policy framework that underlies the
constitutionally-founded argument for the development and proper regulation of the ASM
sector in South Africa. In the second chapter, it was made clear that the Constitution, along
with its core rights and values, underpins the fundamental argument for the regulation and
development of an ASM sector that has the potential to mitigate the high unemployment and
poverty rates in association with mining communities. In this chapter, it was further explained
that, as the dominant mineral law regime, the MPRDA - particularly noting the Preamble, the
objectives and section 100 - is of such a nature that it fundamentally supports the notion of
bringing into constitutional agreement the practices and traditions of the mineral and mining

sector.

In relating the MPRDA to the Constitution, a clear connection arises between the MPRDA’s
ideal of recognising the need to promote local and rural development and the social upliftment
of communities affected by mining, and sections 9 and 10 of the Constitution, which guarantee
the right to equality and human dignity for all. Once people are in a position to develop
themselves and the environment around which they live, they may be in a position to live lives
that are more dignified. Most importantly, it would be through the MPRDA’s further ideals of
reaffirming the government’s commitment to social reform to bring about equitable access to
South Africa’s mineral wealth and eradicating all forms of discriminatory practices in the
industry that the goal of the Constitution in relation to the protection of fair labour practices
could be achieved. Truly, it would only be when access to the sector is extended to the broader
South Africa in an equitable manner that the substantial fairness, both in establishing fair labour

practices and traditions and sustaining the same, can be made a reality.

The element of commonality that connects the domestic advisory policies- namely the RDP,
the GEAR, the NDP, the BEE, and including the Mining Charter, to the argument for the
development of the ASM sector, is the imperative of developing ASM into a practice that
assists and empowers many people of South Africa to be responsible citizens who contribute
meaningfully to their local economies, and whose skills foster their participation in the national
economy. Upon closer inspection, the afore-mentioned policies also bear constitutionally
related importance. Underlying these policies is the notion of socio-economic empowerment

of thousands of South African citizens, which would be in ultimate attainment of the
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constitutional goal of facilitating substantive economic equality and social justice through the

creation of sustainable employment.

The above constitutional, legislative and policy framework ought to be appreciated alongside
the international spectrum of initiatives and progress relating to the recognition and
development of ASM. This is done in an attempt to ‘cover all the bases’ relating to ASM’s
development. The idea behind such an attempt is to achieve an all-encompassing theoretical
framework of ASM that reflects the South African and the international initiative position, as
ASM is an international phenomenon. A great deal can be learnt from the manner in which
global actors have led ASM-related progress. To this end, the following chapter details the
international policy initiatives of the UN, the AU and the WHO, which have considered ways
to establish ASM as a significant economic activity that contributes to the creation of

employment and the eradication of poverty.
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CHAPTER FOUR: INTERNATIONAL POLICY INITIATIVES FOR THE
DEVELOPMENT OF ASM

4.1 Introduction

Following the analysis of the South African constitutional, legislative and policy framework
applicable to the governing of the ASM sector, this chapter considers the international policy
initiatives underpinning the understanding of ASM as a sector full of socio-economic potential.
An analysis of the initiatives of the UN, the AU and the WHO in the broader argument for the
development of the sector has the potential to enrich the debate and understanding of the status

and development of the ASM sector.

4.2 International policy initiatives regarding ASM

It was stated in chapter one that the international initiatives that feature the human rights-related
issues associated with ASM have received the approval of international institutions, such as
the World Bank, the AU and the UN. The initiatives to be discussed below are those of the
United Nations Economic Commission for Africa (“UNECA”), the African Union and the
WHO.

4.2.1 United Nations Economic Commission for Africa

The UNECA was established in 1958 by the Economic and Social Council of the UN and is
one of the UN’s five regional commissions.*?* The mandate of the UNECA is to promote the
economic and social development of its member states, and to foster intra-regional integration
and promote international cooperation for Africa’s development.**® The UNECA focuses on
social development as the key to accelerating the structural transformation of Africa, and its

functions include the following:

e measuring human exclusion and designing policies for inclusive development;

e monitoring social investments;

e designing of policy options to improve opportunities available for youth and reduce
the intergenerational transmission of poverty and inequality;

e development of suitable strategies to benefit from the demographic dividend;

329 United Nations Economic Commission for Africa Overview (2017) <https://www.uneca.org/pages/overview>.
(Accessed on 04/03/18).
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e supporting the designing of policies and strategies to harness urbanisation for structural

transformation and

e providing support to strengthen capacities for improved urban data and statistics.

In addition, the Commission convenes expert group meetings and policy dialogues for peer
review and dissemination of its knowledge products to a wide spectrum of stakeholders,
including member States, UN agencies, non-state actors, the academia, and the private
sector.! The UNECA also provides technical advisory services to African governments,
intergovernmental organisations and institutions. It formulates and promotes development

assistance programmes and acts as the executing agency for relevant operational projects.**

In May 2017, the UNECA hosted a conference of mining experts, mineral resources experts
and State representatives from Ghana, Tanzania, Zambia, the Democratic Republic of Congo,
Rwanda, Kenya and Ethiopia in Addis Ababa, Ethiopia on ASM and socio-economic
development. The delegates of these countries attended with the common goal of promoting
an integrated approach in support of safer and more sustainable environmental practice in ASM
development.®* The Acting Coordinator of the conference referred to the Africa Mining Vision
(“AMV”) when he stated that ASM ensured that mineral exploitation goes beyond being a

coping mechanism but was also an engine for sustainable development and growth.>*

4.2.2  Africa Mining Vision

The AMV is an advisory strategic policy formulated in 2009 by the AU, the African
Development Bank, together with the UNECA. Its core vision is the “transparent, equitable
and optimal exploitation of mineral resources to underpin broad-based sustainable growth and
socio-economic development.”*>> The AMV sets out how mining can be used to drive
continental development.®* It is the crystallisation of the mineral aspirations of the African
Union Conference of African Ministers responsible for mineral resources development held in

Addis Ababa in October 2008.

331 United Nation Economic Commission for Africa Artisanal and small scale mining to advance socioeconomic
development (2017) <https://www.uneca.org/stories/artisanal-and-small-scale-mining-advance-socioeconomic-
development>. (Accessed on 04/03/18).
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The AMV features short-term goals, including the development of ASM. The objective
informing the ASM goal is to foster the establishment of resilient ASM communities towards

the following actions:

. formalising ASM and upscaling programmes to upgrade knowledge, skills and
technology in the ASM sector;

. mainstreaming ASM into poverty reduction strategies;
. ensuring gender equality and eliminating child labour;
. stimulating partnership with government and large-scale mining to facilitate access to

technology, skills, knowledge and markets and

. strengthening ASM associations.>’

ASM is also noted herein as being an important factor for income generation where revenues
derived from ASM can increase local purchasing power and have the potential to catalyse SME
development and foster local economic multipliers.>*® Tanzania is exemplary in this instance
because ASM miners are said to earn ten times more than farmers, and income from ASM is
invested in shops, taxis, bars, guesthouses, and farming, and further contributes to foreign

exchange earnings and helps reduce rural-to-urban migration of the youth.**

To counter the abstractness of the policies of the AMV, the AU Heads of States requested all
ministers of mineral resources development to develop a concrete action plan for the realisation
of the AMV policies.**® This instruction brought to the forefront the Action Plan for
implementing the AMV in 2011.

4.2.3 Africa Mining Vision: Action Plan

The Action Plan contains nine programme clusters of activities, which are the different themes

that the AMV has identified as being priority to their vision. Each of the programmes contains

337 African Union Africa Mining Vision (2009): 32
<http://www.africaminingvision.org/amv_resources/AMV/Africa Mining_Vision English.pdf>. (Accessed on
06/03/18).
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340 African Union Draft Plan  for Implementing the AMV (2011): 4
<http://www.africaminingvision.org/amv_resources/AMV/AMV_Action Plan _dec-2011.pdf>. (Accessed on
19/06/18).
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a programme cluster goal which features as the over-arching objective, and these are
supplemented by plans detailing the expected accomplishment plans, necessary activities to
achieve such plans, the time-frames for these goals, monitoring indicators and responsible

bodies and main actors.>*!

These programme clusters are built around the key pillars of the vision. These include mineral
rents and management, geological and mining formation systems, building human and
institutional capacities, artisanal and small-scale mining, mineral sector governance, research
and development, environmental and social issues and linkages along with diversification.**?
However, in keeping with the scope of this study, it is the programme clusters relating to ASM,

the mineral sector governance, environmental and social issues that will be considered.

The AMYV and the programme clusters rest on their founding pillars which have been used as

guiding principles to develop the Action Plan. These include:

o Optimising knowledge and benefits of finite mineral resources at all levels of mining
and for all minerals;

e Harnessing the potential of small-scale mining to improve livelihoods and integration
into the rural and national economy;

o Fostering sustainable development principles based on environmentally and socially
responsible mining, which is safe and includes communities and all other stakeholders;

e Building human and institutional capacities towards a knowledge economy that
supports innovation, research and development;

e Developing a diversified and globally competitive African mineral industry which
contributes to broad economic and social growth through the creation of economic
linkages;

o Fostering a transparent and accountable mineral sector in which resource rents are
optimised and utilised to promote broad economic and social development; and

e Promoting good governance of the mineral sector in which communities and citizens

participate in mineral assets and in which there is equity in the distribution of

benefits >

31 African Union Action Plan for Implementing the Africa Mining Vision (2011): 22
<https://au.int/sites/default/files/documents/31003-doc-action_plan_final version jan 2012 2.pdf>. (Accessed
on 09/03/18).
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The ASM programme cluster contextualises this activity as being widespread in Africa,
exploiting a large number of minerals ranging from diamonds and other precious gemstones,
precious metals such as gold and tantalite and industrial minerals including limestone.>**
ASM’s contribution to African economies and its sustenance of livelihoods is also
acknowledged yet this subsector is constantly plagued by a variety of challenges that have
prevented it from reaching its full developmental potential. Some of the challenges noted by
the ASM programme cluster have been detailed in the preceding sections but are worth
repetition for the sake of the context. These include inadequate policy and regulatory
frameworks, the limited technical capacity of miners, inadequately explored mineral bearing
areas, lack of access to finance and appropriate technologies, and regrettably, child labour

5

issues.’* The existence of these issues thus locks artisanal miners into a brutal cycle of

illegality, which is also characterised by poverty, which carries serious adverse consequences

and opens the pathway to additional criminality and dangerous conflict.34¢

The AMV Action Plan has similar aspirations for ASM as many of its proponents. The Action
Plan envisions a transformation of ASM from its current state into an engine for sustainable
development, most particularly in rural areas.>*’ This is said to be possible if the existing
challenges are addressed through a series of well-targeted and sector-specific interventions to
be discussed below.**® Such interventions are called ‘clusters’ and are issue-specific while
generally recognising the need for ASM policy to be entrenched in broad rural development
strategies which take into account the poverty cycles that hinder the overall development of

Africa.?*

The Programme cluster goal in relation to ASM is “to create a mining sector that harnesses the
potential of artisanal and small-scale mining to advance integrated and sustainable rural socio-
economic development.”*? The expected accomplishment plan for ASM is “a viable and
sustainable artisanal and small-scale mining sector that contributes to growth and
development.”®! The activities cited as necessary to the accomplishment of this plan at

national level are the regularisation and mainstreaming of ASM into the broad stream of socio-

3 1d 21.
3% [bid.
346 Ibid.
347 Ibid.
348 Ibid.
3% Ibid.
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economic activities, developing policies, laws, regulations, standards and codes to promote a
viable and sustainable ASM sector, developing programmes to upgrade knowledge, skills and
technologies in the ASM sector including improved health, safety, environment and gender
inclusivity in ASM and models for partnerships with government and large-scale mines to
facilitate access to technology, skills, knowledge and markets.>*> The above activities are
substantiated by the determination and designation of geologically suitable areas for ASM,
promoting youth employment and engagement in the ASM sector and developing
methodologies for distinguishing potentially viable ASM operations for targeted support and

strengthening ASM associations.*>

At the sub-regional and regional level, the Ministers and their support staff were mandated to
harmonise ASM policies, laws, regulations, standards and codes, to coordinate and facilitate
technology development and training, to promote implementation of a regional tool kit for
engagement between LSM and ASM, including requiring LSM to develop the capacity of ASM
through its technological and administrative capabilities.>* The mineral development
departments were also to lead initiatives to formalise and upgrade skills, knowledge and
practices in the ASM sector and to promote and coordinate standard measures for training

examination and certification for the ASM sector.>>>

As a means of keeping tally of the progress of the above goals, the AMV Action Plan set
monitoring indicators which the responsible bodies and main actors could use to ascertain the
progress. These bodies and actors are Regional Economic Communities®*® (“REC’s”), the

7 The criteria that the above-

World Bank and the International Labour Organisation.*®
mentioned bodies employ to monitor the progress include determining the number of ASM
operations that have been regularised and mainstreamed, determining whether viable and
sustainable ASM policies, regulations, standards and codes exist, establishing how many
artisanal and small-scale miners have access to finance and technology and increasing the

number of ASM operations being mentored by LSM companies.*>

32 1d 22.

333 Ibid

334 Ibid.

355 Id 23.

3% Regional Economic Groups, particularly in Africa, are groups of individual countries for the purposes of
achieving greater economic integration. They are described as the 'building blocks' of the African Union and are
also central to the strategy for implementing the New Partnership for Africa's Development.
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Another relevant programme cluster is mineral sector governance which, in the AMV Action
Plan, refers to the “legal and institutional environment in which various actors in the mineral

sector interact.”>’

It is indicated that strong, transparent and participatory governance
processes, at all levels, have the power to assist mineral-endowed countries to attain sustainable
economic growth and socio-economic development.*®® Public participation also has the added
value of legitimising a project and acting as a reduction where it cannot prevent social tensions

arising from externally-imposed projects.*¢!

Even though there has been a positive shift
towards a more improved multi-stakeholder interaction in policy and decision-making relating
to mineral development, some challenges still exist.*> The AMV found that chief among these
challenges is the fact that public participation processes are not entrenched as governments see
policy making as their prerogative while a lack of symmetry in power relations between mining
companies and communities existed.’®> This vacuum is exacerbated by the incongruence
between the expression of public participation rights in legislation and their implementation on

the ground level 3%

Historically, the exploitation of African minerals has been closely linked to the violation of
human rights. This stands as one of the flagship issues that civil societies and mining-affected
communities raise. As such, the recognition and respect of human rights by mining
corporations remains a significant part of the responsibility of such civil societies.’®> As a
result, it is realised that, with the expansion of global power and the reach of corporations,
domestic mineral regulation is required to be stronger in the protection of human rights from

such violations.3%°

Secondly, taking into account all of the above, the programme cluster goal which the AMV
hopes to achieve in relation to mineral sector governance is the creation of “a sustainable and
well-governed mining sector that is inclusive and appreciated by all stakeholders including
surrounding communities.”*®” At national level, the activities identified as being central to the
achievement of this goal are the strengthening of transparency and access to information at all

levels, the improvement of public participation through the formulation of national policies,

3% 1d 24
360 Ibid.
361 Ibid.
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363 Ibid.
364 Ibid.
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36 Ibid.
367 1d 25.
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laws, regulations and domesticating relevant provisions on public participation contained in
the various International Conventions and resourcing the legislature with the means to provide
effective oversight on the mineral sector institutions and mining companies.**® Other necessary
activities include the development of programmes to strengthen the capacity of local
governments, civil society organisations, communities and mining companies to make
informed decisions involving mining projects and developing guidelines for the equitable

distribution and utilisation of portions of mineral wealth.>¢

The responsible bodies and main actors nominated to discharge the above obligations are the
REC’s, selected non-governmental organisations (“NGQO’s”), the Economic Commission for
Africa (“ECA”), the World Bank and the United Nations Conference on Trade and
Development (“UNCTAD”).>’® These bodies employ as progress monitoring indicators the
existence of legislation and policy for transparency and public access to information, the extent
of public disclosure of relevant information on the mining sector, the number of policies, laws
and regulations on public participation and the extent to which the legislature provides
oversight of the mineral sector.’”! More indicators include the number of programmes for
capacity building targeted at the needs of each stakeholder group, whether the decisions made
on mining projects incorporate the views of diverse stakeholders and the degree to which
communities and other stakeholders participate in policy-making processes and mining

projects.3”2

With regards to the goal of improving the preservation of human rights in Africa’s mineral
sector, the activities essential to achieving this include the ratification and domestication of
human rights conventions and instruments, developing and implementing guidelines for
companies to comply with the human rights standards, empowering public human rights
institutions to monitor the enforcement of human rights with respect to mining and developing
methodologies and tools for mainstreaming health and human rights issues into impact
assessment procedures and policy planning frameworks.’”> As a measure of monitoring

progress, the degree to which human rights institutions are independent and the extent of the
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reduction of human rights violations and the compliance levels to which human rights tools

and methodologies are applied are to be employed as the measuring criteria.>’*

4.2.4 The World Health Organisation: ASM and Health

In response to the challenge of health and well-being hazards that arise from ASM, the WHO
is of the opinion that the training of health-care providers in managing and treating ASM health
cases may play a significant role in the prevention of such health effects.>’> The rationale for
this stance was derived after the 60th World Health Assembly in 2007, which endorsed the

Workers’ Health: Global Plan of Action. This Action Plan encouraged countries to:

“develop and make available specific guidelines for the establishment of appropriate health services and

surveillance mechanisms for human and environmental hazards and diseases introduced into local

communities where mining and other industrial and agricultural activities have been set up to meet the

associated needs of those communities.” "%

It is also submitted that primary care providers such as nurses, community health workers and
general family physicians must be the first point of contact for workers exposed to health
hazards associated with artisanal and small-scale mining.*”” Furthermore, it is also
acknowledged that the proper functioning of this action plan is dependent on the education of
the health-providers of the specifics of occupational and environmental health pertaining to

ASM.?™

Moreover, the WHO acknowledges the scarcity of training resources for health-care providers
that directly address ASM-related health issues.?’”> With this constraint in mind, however, there
is hope. There have been recent case studies, toxicology and occupational health literature and
publications from governmental and non-governmental organisations that contain or suggest

t.380

health components that could be developed further for this contex Training sessions

exclusive to health-care providers were hosted in Indonesia and Tanzania, where gold ASM is
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a popular activity, and have continued to draft national action plans in line with the standards

of the WHO and the Minamata Convention.

The training of artisanal and small-scale miners also features as a pillar to the general notion
of the ASM health development. It is submitted that published resources on the training of
artisanal and small-scale mining in environmental and safety regulations are scarce although
the training of general mine workers is not.3¥! Improved awareness of the health hazards related
to unregulated ASM is invaluable to the goal of introducing better, healthier and more

environmentally-friendly mining practices.**?

4.3 Conclusion

ASM plays a significant role in the local and national economies of resource-based countries.
This chapter contributed knowledge about what the international community has set in action
regarding the development of ASM. It is accepted that ASM is a world-wide phenomenon and
knowledge-sharing could largely benefit states in their governing of ASM. Thus, the
international policy position acts as a value-adding mechanism to the broader argument of this

study.

Chapter five follows with an analysis of the state of the South African ASM sector which
includes a wide-ranging description of the consequences that the illegal sector battles with as
a result of its legal categorisation. Numerous undesirable consequences taint the image of ASM
in South Africa, including uncontrolled environmental degradation, the violent confrontations
between ASM and LSM, allegations of crime within the sector and the poor health and safety
traditions of the sector. A defining feature of chapter five will be the contrasting of the
constitutional, legislative and policy principles applicable to the ASM sector against the current
state of affairs in the ASM sector which certainly frustrates the same principle-based

framework.
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CHAPTER FIVE: THE PRESENT STATUS OF THE ASM SECTOR IN SOUTH
AFRICA: A MATERIAL DISCONNECT BETWEEN REALITY AND THE
CONSTITUTIONAL AND LEGISLATIVE FRAMEWORK APPLICABLE

5.1 Introduction

In the previous chapters, the constitutional, legislative and policy framework which is
applicable to the development of the South African ASM sector was detailed. Through this, the
intention was to establish and explain how the necessary development of the ASM sector had,
in its very fabric, underlying constitutional notions, chief among which, are substantive
equality, human dignity and social justice. The development of the ASM sector was also said
to be necessitated by the MPRDA’s principles of utilising South Africa’s natural resource
wealth to reduce poverty and inequality whilst enhancing the economic capability of South
African citizens through enabling them to be meaningful participants and contributors to the

country’s local, regional or national economies.

In this chapter, the actuality of the ASM sector, which manifests in a material disconnect
between the constitutional, legislative and policy framework applicable to the development of
ASM and the ground-level reality of the sector, will be addressed. The core purpose of this
chapter is to highlight the true character of the South African ASM sector through an
understanding of its socio-economic and poverty related features. In conjunction with these
defining features, the obstacles relating to the criminal activity which continue to establish an

undesirable perception on the image of the sector will be discussed.

Further, it will also be explained how the above, together with the adverse consequences of
illegal ASM, namely uncontrolled environmental degradation, violent confrontations between
the ASM and LSM and poor occupational health and safety standards within the sector amount
to a detrimental shortfall in the compliance with the constitutional, legislative and policy
standard established in previous chapters. Lastly, in light of the fact that the calls for the
development of the ASM sector are nothing new, the case of why previous interventions

continued to fail to transform the ASM sector will be made.

5.2 The Intrinsic Characteristics of the ASM Sector in South Africa

Bearing in mind the broader picture of the constitutional, legislative and policy framework, this
section seeks to debunk the dire actuality of the South African ASM sector. The present status

of the ASM sector in South Africa is a product of various challenges and external factors. Such
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challenges and factors may be termed the socio-economic or poverty-related factors as well as
the barriers to legal compatibility relating to the elements of crime within the sector. It is such
factors which are unavoidable in determining the true and complex nature of the sector. Below,
the manner in which these factors affect the operation and perception of the sector will be

discussed.

5.2.1 The Socio-economic and Poverty-Related Factors Inducing lllegal ASM

The reality is that many rural area dwellers of sub-Saharan countries are engaging in illegal
ASM due to the ‘push-and-pull’ factors of entrepreneurship, which also apply to the sector.*%3
The push factor relates to the idea of ASM being a source of employment for workers who
have been made redundant by retrenchment from medium and large size companies during
tough economic periods.*®* This factor also refers to the idea that people seek economic refuge
at times of economic, social and agricultural crisis and the notion that, if not permanently,
illegal ASM can provide employment during select seasons or transitions dependent on weather
and mineral patterns.’®> Conversely, the most basic pull factors towards illegal ASM are the

promise of economic or financial independence, achieving personal development or wealth.>3

Internationally, the most common role-players of illegal ASM are the uneducated, therefore
illiterate, and unemployed men and women who seek to find viable ways to provide for their
families.*®” The situation is not vastly different in the South African context. Illegal ASM is
more widespread in the poverty-stricken regions of the Gauteng, Free State, North West,
Limpopo, as well as the Northern and Eastern Cape provinces - where high levels of
unemployment stifle development.®®® A poverty trap may arise for this group and the main
argument regarding such a trap is that numerous regions where illegal ASM occurs, poverty
exists, which prevents millions of people from accumulating an excess of earnings or to pursue
alternative employment that is less arduous.*® Various studies show that, in Sub-Saharan

Africa especially, illegal ASM is continuing to be a widespread activity that is becoming more

383 Mkubukeli Z and Cronje JC “Pull and Push Elements of Entrepreneurship in South Africa: A SmallScale
Mining Perspective” (7)3 Journal of Entrepreneurship & Organization Management (2018): 1.

384 Ligthelm A “An evaluation of the role and potential of the informal economy for employment creation in South
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38 Hilson G “Poverty traps in small-scale mining communities: the case of sub-Saharan Africa” (33)2 Canadian
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of a vibrant economic activity attracting millions of people.*® However, those millions also
include those who find it challenging to gather sufficient earnings to raise their and their
family’s living standards beyond a subsistence level.>*! The poverty trap associated with illegal
ASM may also lead to many artisanal and small-scale miners falling victims to organised crime
and paramilitary organisations.*** The SAHRC indicated that miners may be caught between
numerous forms of illegality, ranging from “organised crime and forces geared at political
destabilisation to operations that seek to evade taxation and ignore environmental health

considerations.”?%?

The notion of the illegal ASM poverty trap was first introduced at the World Bank hosted by
the International Roundtable on Informal Mining in Washington DC in 1995.3°* The poverty
trap was defined by its main elements: inappropriate technology, geological uncertainty,
unskilled labour, poor recovery and low productivity which lead to low earnings.?>> The same
low levels of technology lead to severe environmental and health consequences which despair
already poor communities without access to adequate health services; this has the direct effect
of exacerbating poverty in a community.’*® A UNECA study details how the poverty trap

occurs:

“In a given area, the increase in the numbers of artisanal and small-scale miners, with
inadequate human and social capital, on limited and marginal resources, lowers productivity
and income per head, which as a result affects the technology choices that miners can make.
Working from a low capital and asset base, most [small-scale mining] activities are of a
rudimentary nature, with little mechanisation (Shovels, hoes, picks and wheelbarrows are the
tools commonly used). Where there is mechanisation, equipment and techniques are inefficient
and hazardous to the environment and to the miners. In consequence, productivity, ore recovery

and yields continue to be low and income remains at a subsistence level. This hinders re-

39 Jbid; UNECA “Report on selected themes in natural resources development in Africa: artisanal and small-

scale mining and technology challenges in Africa” (2003)
<https://repository.uneca.org/bitstream/handle/10855/14009/Bib-55456.pdf?sequence=1>. (Accessed on
18/718).

31 Hilson G, supra note 389, at 183.

392 SAHRC Report, supra note 54, at 24.

393 Ibid; The National Coordination and Strategic Management Team (NCSMT) also made submissions to the
SAHRC concerning children in ASM. In the SAHRC Report, the NCSMT held that there was no concrete
evidence to prove or disprove an increase in the concern of child labour in the South African ASM sector albeit
the matter being a concern.
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capitalisation and upgrading of mining operations and keeps small-scale miners in a vicious

cycle of poverty.”*’

It was added that, in combination, these factors are of such a nature that they prevent most
miners from growing the financial assets necessary to improve their over-all quality of life and,
ultimately, escape the vicious and crippling work that is illegal ASM.**® Such an understanding
of poverty and its impact on the quality of lives of artisanal and small-scale miners may also
be counted as an infringement on their rights to human dignity. It is impossible to protect and

fulfil such a right when the root-cause of the illegality is not addressed.

With specific application to South Africa, what flows from the poverty trap is the culmination
of the disregard of the constitutional, legislative and policy aspirations for the benefit of all its
citizens. The ideal of the Preamble to the Constitution of improving the quality of life of all
citizens and freeing the potential of each person does not appear to reflect if the present status
of the ASM sector is any reference. Particularly in light of the 2019 statistics of South Africa,

which reflect a devastating unemployment rate of 29%,°

poverty is still going to be a
significant battle for the South African government. Many are still yet to find alternative
sources of income and, as matters stand, there is no foreseeable decline in the prevalence of

illegal ASM.4%

As established previously, the poverty status which drives so many into practising illegal ASM
is largely due to the lack of formal employment.*”! Predictably, the lack of employment
threatens one’s ability to source food, health care, clean water and adequate housing. As stated
previously in this thesis, some thirty thousand people have found a source of income from
illegal ASM which leads to the over-population and crowding of informal settlements
surrounding ASM sites. *> The socio-economic situation of these settlements is in a crisis mode
with the lack of service provision. Pertinently, the AMV, as discussed in chapter four, was

founded on the core objectives of, inter alia, harnessing the potential of small-scale mining to

39T UNECA “Report on selected themes in natural resources development in Afvica: artisanal and small-scale

mining and technology challenges in Africa” (2003): 2
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improve livelihoods and integration into the rural and national economies.*”> Even with the
presence of children in such settlements, the socio-economic standing is still not improved. The
lack of appropriate development that has been focused on ASM, coupled with the resultant
exclusion of applicable transformative constitutional, legislative and policy provisions severely
disregard the guarantee of children’s rights to basic nutrition, shelter, basic health care and

social services envisaged in Section 28(1)(c) of the Constitution.
5.2.2  The Element of Criminality within the ASM Sector

Compounding the element of operating beyond the legal bounds, illegal ASM also faces the
added predicament of being associated with rampant illegal activity. The SAHRC, the
University of the Witwatersrand (“WITS”) Centre for Sustainability in Mining and Industry
and the Minerals Council of South Africa indicate various instances wherein crime has
infiltrated and influenced ASM operations in South Africa.*** Concerns range from the
participation of organised criminal syndicates which aim to evade tax obligations and disturb
political stability.*”> In November of 2009, the Portfolio Committee on Mineral Resources
published a report highlighting the existence of organised criminal activity in the illegal ASM
sector where such activity resulted in the assault of Harmony Gold Mine’s employees by
artisanal and small-scale miners reportedly at the instruction of the kingpins of the organised

syndicates.**®

Concerns of crime within the sector also range from the involvement of children in the mining
operations, the prostitution of women and human trafficking of foreign nationals for the
purpose of labour.*” To these concerns and allegations, the National Coordinating Strategic
Management Team on Illegal Mining commented that, presently, there is no credible research
or data to signify the prevalence and increase or decrease of the crimes.*”® However, the
National Police Commissioner instructed Provincial Police Commissioners to focus on the

monitoring of these concerns.*”

403 See section 4.2.3, pg. 72-73.
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53 Challenges of Illegal ASM in South Africa

Due to the high unemployment and poverty rates in South African rural communities and the
expansion of illegal ASM into a booming economic activity, both in the country and on the
African continent, the harmful environmental consequences arising out of the sector are
manifesting themselves more clearly. In addition to the environmental harm stemming from
ASM activities, the consequences of illegal ASM also bear a detrimental effect on the

occupational health of the miners.

Also, where illegal ASM takes place internationally, there tends to be aggressive confrontations
between the former and LSM.*!° The World Bank states that, during these confrontations, the
inappropriate use of force can amount to generations-long bitter memories, sour relationships
between LSM and ASM, protest-related blockades, sabotage and financial and physical
setbacks for LSM and socio-economic damage to the ASM community.*'! The SAHRC also
mentions allegations of crime within the sector which may find an opportunity to flourish
through the rampant involvement of criminal syndicates within the sector.*!? These damaging
consequences of illegal ASM remain ungoverned and continue to frustrate the constitutional,

legislative and policy ethics that ought to inform the administration of the sector.

5.3.1 The Environmental Degradation Associated with ASM

As described previously, the statutory and structural challenges facing artisanal miners are of
such a formidable nature that the miners perceive them as impossible to overcome.*'* The
general lack of sophisticated mechanical technology and other resources within the ASM sector
has led those dependent on it to engage in haphazard and wasteful mining, inefficient mineral
processing and illegal trading - with negative social, economic and environmental
consequences.*!* The adverse implications of ASM on the environment may very well be the

most notable.

410 World Bank (CASM) Mining together: Large-scale mining meets artisanal mining
<http://documents.worldbank.org/curated/en/148081468163163514/pdf/686190ESWOP1120ng0TogetherOHDOf
inal.pdf>. (Accessed on 21/09/19).
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Illegal ASM’s cost on the environment is, in general, much higher than that of other types of
mining.*'* Hentschel et a/ contextualises this point by explaining that illegal ASM is dirtier per
unit of output than mining operations of medium to large-scale companies.*'¢ Compounding
the issue of pollution by illegal ASM is the high number of its individual polluters and such
numbers may be contributed to by the number of artisanal and small-scale miners in one
specific area.*!” In South Africa, illegal ASM operations are not limited to gold, diamond or
precious minerals; they also include sand-winning, peat mining, clay and coal.*!® These unique
ASM operations amount to varying consequences for the environment. The most critical
environmental impact of ASM is the increased water and food poisoning and pollution from

dumped tailings containing arsenic and other chemicals.*!

Particularly, the presence of arsenic, or the king of poisons, in soil and groundwater is not
newly brought about by ASM; this may sometimes even be a natural phenomenon.*® Where
this type of natural contamination occurs around the world, environmental concerns grow.
What has resulted in intensified environmental concerns is the added association and use of
arsenic in the mining of ore deposits. This has the result of elevating the presence of arsenic-
related environmental risks. Due to wind dispersal, physical weathering of ore deposits or
contact with water bodies, arsenic dust particles spread into the surrounding environments and

result in adverse consequences.

Gauteng’s mining communities, which are commonly poor and informal settlements, are
affected the most. Abandoned mountains of sandy dirt from LSM and ASM gold mining carry
significant particles of arsenic, lead and other dangerous chemicals. Through wind blows,
contaminated dust is blown into nearby homes where it settles on roofs, roads, school areas and
even where children play.*?! The number of people who live in informal settlements around
such mining areas are to the excess of 1.5 million.*?> One resident of Snake Park in the

Dobsonville Township - Tiny Dlamini - is recorded saying, “The dust itself ... gets into our

415 Hentschel T et al, supra note 30, at 48.
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<http://www.wrc.org.za/wp-content/uploads/mdocs/KV%20231%20web.pdf>. (Accessed on 19/07/19).
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food. We eat this dust; we drink this dust, so that is why so many people are sick here... This

is a silent killer.”*??

On a grander scale, environmental pollution from illegal ASM in South Africa has amounted
to deforestation, the severe pollution of water bodies which may be sources of drinking water
for surrounding communities and/or their livestock and soil erosion.*** The list of
environmental pollution from illegal ASM continues to include the siltation of rivers, dust and
noise pollution, land degradation, river diversion, mercury and cyanide pollution, the

destruction of biodiversity and the poor disposal of mine tailings.*?®

5.3.2 ASM'’s Occupational Health and Safety Concerns

Part of the nature of illegal ASM is that it is mechanically and technologically poor, thus taking
place below the generally acceptable employment health and safety standards and occurs in
inappropriate and dangerous working conditions.*?® For the majority of artisanal and small-
scale miners, who are self-employed, the use of safety equipment depends almost wholly on
their consciousness and financial ability.*?” Jennings, states that, even where the attitudes
towards improving ASM mining safety can be improved and those involved motivated to take
and sustain action to achieve desirable standards in illegal ASM, the resources necessary to put
everything into effect often lack.*”® The main reasons relating to occupational health and safety
deficiencies in illegal ASM operations have been categorised into five different clusters: the
economic challenge, inapplicability of medium to large-scale safety regulations to illegal ASM,
unawareness of existence of risk, fast-tracking of mechanisation without implementing

complementary safety measures, lack of education, training.**’

In essence, the five above mentioned challenges of illegal ASM may be described as follows.
With regard to the economic situation of artisanal miners, many of them work under marginal
economic conditions and bear the duty of providing daily sustenance for themselves and their

families.*° Again, the nature of their operations bring about low productivity which locks them
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in a state of inability to garner earnings enough to sophisticate their operations and attract

investment which could raise safety awareness in artisanal mining.*’!

Also, the stringent and overly-sophisticated and costly safety requirements predominantly
designed for LSM tend to discourage compliance from those in ASM.**? Thirdly, the overall
unawareness of risks, especially those of occupational diseases (dust inhalation, nitrous gases,
arsenic and cyanide etc.) due to the miseducation or inadequate training of artisanal miners
may increase the risks of chronic occupational diseases.**®> Fourthly, the fast-track of
mechanisation without implementing complementary safety measures presents unnecessary
accidents. Where artisanal miners employ advanced mechanisation and technology, such as
blasting rock without training, pneumatic drilling without dust control, electrification in coal
mines, mechanical transportation in order to access deeper stopes without approved ventilation,
the likelihood of unnecessary accidents increases.*** Lastly, the education and training of
artisanal miners is recognised as being the key to improvement of the occupational health and

safety in ASM communities.

The dire state of the health and safety standards of the illegal ASM sector are amongst the core
points that the RDP policy sought to address in its call to the government to consider ways and
means to promote safe ASM practices and to enhance support, both in appropriate financial
and technical terms, for the sector.**® The legacy of poor health awareness in mining instances,
particularly amongst the black and migrant mining labour, began as far back as 1912.43¢ The
same health and work-environment safety challenges faced by the mine workers of the pre-
constitutional era are the same that face the ASM workers of today. It was these health-related
challenges that the early domestic policies, namely the RDP and GEAR, sought to draw
governmental attention to. Despite their ideological differences, these two policies shared the
common idea of promoting the operationalisation and support of small local businesses as this
would actively contribute to the reduction of unemployment, while boosting an environment

in which places of work would be secure and productive.*’’
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In theoretical terms, the health and safety status of the ASM sector adversely affects the
constitutional right to a safe and healthy environment, as envisaged by the Section 24 of the
Constitution. The environmental damage, which is borne primarily by the local communities
surrounding ASM sites, results from a vacuum of ASM-specific health and safety regulations

and practices along with the inapplicability of LSM health and safety practises and traditions.

Not only does illegal ASM’s lack of health and safety standards violate the constitutional right
to a healthy environment, it also negates the potential for ecological preservation and
sustainable development. The trickle-down effect of the violation of environmental standards
also disaffirms the constitutional notion of promoting economic and social development
through the cultivation of natural resources. In this regard, the SAHRC noted that the duty to
respect environmental rights also entails the identification of the changes in the quality of the
environment and to design and produce corrective measures to remedy such negative changes.
If the quote of Tiny Dlamini is any reference,**® this recommendation by the SAHRC has
clearly not had an effect on the health and safety aspects of ASM for the benefit of artisanal

miners and communities alike.

The provisions of the NEMA and the MPRDA are also threatened by the current status of ASM
occupational health and safety. The Preamble to the NEMA clearly states that, despite the fact
that many citizens of South Africa live in, or around, an environment that is harmful to their
health, this still does not retract their fundamental right that everyone has the right to live in
safe and healthy environment.*** This is where the state-borne duty to protect, preserve and
implement this right becomes important. In the ASM-specific context, the challenges of the
harmful environmental practices stand to be addressed more efficiently if the root cause was
acknowledged. In this regard, the Preamble to the NEMA also indicates that inequality in the
distribution of wealth and resources, which has resulted in abject poverty, is amongst the most
prevalent causes of environmentally harmful economic practices. This directly applies to the

environmentally harmful practices of the illegal ASM sector.

438 See section 5.3.1, pg. 86.
439 Preamble to the NEMA.
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5.3.3  Confrontation between ASM and LSM

In the current economic climate, job insecurity, job loss and low earnings are dominant
characteristics, not only for South Africa, but for the international community.**® With the
expansion of LSM, coupled with the growth of illegal ASM, particularly in rural and
impoverished communities of the developing economies, it is inevitable for ASM and LSM to
cross paths. At the intersection where these two activities meet, past experiences suggest the
presence of violent conflict, a lack of trust toward each other and a high probability of

aggressive behaviour.**!

The fact that LSM is governed by the mineral laws of South Africa, with illegal ASM lacking
its own particularised regulatory regime, amounts to chaotic confrontation between the two
streams of mining. ASM is expected to comply with the same requirements as LSM and does
not enjoy the benefit of the application of the theoretical framework established in chapters
two, three and four of this study. Below is a brief account of what occurs when such
confrontations take place and the negative effect which they have on the desire to develop

ASM.

From the on-set, LSM enjoys a stronger position in the competition for mineral rights. This is
attributed to the fact that, in most countries, the mineral law framework favours LSM over
ASM which Fritz, McQuilken, Collins and Weldegiorgis describe as “leading to significant
power imbalances and clashes over claims.”*** LSM may also be put in a more desirable
position for its extreme financial contribution to a country’s economy and its long-range

capacity regarding geological knowledge and sophisticated mining technology.***

The first concern to arise when LSM advances into ASM territory may be that relating to the
consultation and negotiation processes. It may occur that mining rights are granted to LSM
companies without consultation with the communities who live and forge employment at
around mining sites.*** In cases where consultation is not executed justifiably, the community

might harbour attitudes of apprehension and rejection towards the company based on the
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perception that the company is there only to deprive them of their resources.**> This perception
stems from the community’s idea that the community, themselves, are the true right-holders of
the minerals due to the traditional rights to the homelands.**® By virtue of such a traditional or
cultural right to the communal area, the community then believes that they have the right to
exploit any mineral potential as a means to generate income towards sustaining their

families.**

Even when LSM companies may be tempted to postpone the consultation and negotiation
process with the community until such time as they are convinced of a clear and concrete
investment opportunity, Section 22(4)(b) of the MPRDA directs an applicant for a mining right
to notify and consult with interested and affected parties within 180 days from having been
notified by the Regional Manager of the acceptance of their application.**® The consultation
process also serves to eliminate or minimize the possibilities of misplaced expectations,
misunderstanding and the fear by the community of any perceived threats that may arise from

the LSM operations.**

Also, ASM communities may perceive an LSM company to be threatening competition for the
mineral rights. This feeling tends to be exacerbated where the community has been deriving
economic benefit from the local mineral resource that the mining company is in pursuit of.**°
In such instances, the LSM company boasts the legal and legitimate right to the mineral
presence on account of the fulfilment of statutory requirements and application procedures.*"
The company will claim that they have followed the rules and paid fees and levies for the
operations and that such operations are of national economic importance for its contribution in
the payment of royalties and national production.**? The ASM community, on the other hand,

would dispute this because of the perception that they bear no obligation to apply for mining

45 Id; In the case of Maledu and Others v Itereleng Bakgatla Mineral Resources (Pty) Limited and Another
(Dlamini and Land Access Movement of South Africa as Amici Curiae) CCT265/17 [2018] ZACC 41, the
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the area of interest to the mining company. As a result of such an insufficient consultation process, the
Constitutional Court also set aside the decision of the court a quo granting the eviction of the community from the
said area. This move by the Constitutional Court is a step in the right direction with regards to the requirement of
consultation between mining companies and mining communities.
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licenses as the minerals belong to them traditionally.*>* They would also maintain that the
traditional claim to the local minerals does not diminish even where the minerals are not

accessible to the community due to mechanical and technological deficiency.**

On the other hand, when ASM progresses into LSM property, the risk for violent encounters
and halting of mineral production is likely to be realized. The invasions of LSM property pose
a safety risk for both the LSM personnel and artisanal miners alike. The presence of ASM in
LSM territory is also perceived as a serious risk to property and the work programme
management.*>> In such events, the LSM company spends significant costs in safety and
security measures to safeguard against the trespassing and possible aggression from artisanal
miners.**® To the LSM company, such occurrences bring about disruptions to the normal course
of business which amounts to delay and interruption of production and profit, the economic

viability of the concession development and the overall industrial activity.*’

A World Bank report also proposes that the hostile relations between ASM and LSM may be
fuelled by the fact that government authorities neglect to facilitate fair and transparent
dialogues between the two.*® With all the necessary stakeholders, the DMR and
representatives of LSM companies and ASM groups present, meaningful and transparent
dialogues have the potential of transforming the nature of the ASM-LSM relationship into what

could be mutually-beneficial arrangements.

Particularly due to the illegality of ASM operations, substantiated by the interest of securing
LSM operations, illegal ASM is heavily policed by the SAPS and mine security. Confrontations
between national law enforcement agencies and artisanal and small-scale miners tend to
escalate to volatile encounters that have resulted in fatalities. In 2017, over 90 miners were
arrested and await prosecution with four being fatally shot during shootouts with police.**? In

early 2014, some 200 miners who had been trapped in mine shaft were rescued and handed
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over to the police for questioning.*®® The Directorate for Priority Crime Investigation®®!
(“DPCI”) launched several specialised projects around the country to halt illegal ASM activity,
some of these projects included Project Masimong, Project Tarantula, Project Darling and
Project Spoc.*6? The various projects amounted to significant arrests of artisanal and small-
scale miners and external actors within the illegal ASM sector.*®* Between 2015 and 2016, the
DPCI made 1830 arrests from a collective 114 of its own operations, with the number dropping

between 2016 and 2017 to 210 arrests in ASM-related activities.***

54  Why Previous Interventions Failed

Here, the main issue is that the status quo of the illegal ASM sector is, firstly, the result of the
absence of its own regulatory framework and, secondly, all the piecemeal interventions
employed to ‘save’ the sector have been extremely inappropriate, being unaware of the
pertinent issues facing the sector and, thus, inadequate to the needs of ASM. With the RDP’s
recognition of ASM in 1994, the government sought to design and implement several
programmes and initiatives with the purpose of supporting the ASM sector. On the strength of
the RDP’s recommendation, the Minerals Policy Steering Committee was established in
September of 1995. The Committee encouraged the government to consider strategies of
promoting ASM through the broadening of access to mineral rights and opportunities for
participation through the provision of financial support and technical aid.*®> The over-arching
mandate of the Committee was to conduct an extensive consultative process with the relevant
parties for the preparation of a new Minerals and Mining Policy of South Africa.**® It was also
the inputs of the Committee that informed and guarded the formulation of the White Paper on

Minerals and Mining Policy of 1998.4¢
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As stated in the Chapter three, the White Paper made clear the significant role that ASM could
play in mineral production, economic growth and income redistribution in South Africa.**® The
White Paper also included a discussion of challenges that ought to be mitigated in order to
ensure the success of the sub-sector. These challenges included access to mineral rights, access
to information, technical assistance, training and skills, access to finance, stringent mining
regulatory and administrative requirements, negative impacts on the environment, health and
safety standards and lack of institutional support.*®® To address these constraints, the, then
Department of Minerals and Energy, launched the National Small-Scale Mining Development

Framework (“NSSMDF”) in April of 1999.

Over a long term, the purpose of the NSSMDF was to give much-needed attention to the
development of the sector through providing artisanal miners with the necessary financial and
technical assistance for the sophistication of their projects towards qualifying for access to
capital and mine development.*’”® The overall goal was to assist first-time and inexperienced
artisanal entrepreneurs in over-coming the burdensome constrictions that stood in-between
them and access to minerals.*’! Despite the significance of such a programme, Ledwaba reports
that funding for the various duties of the NSSMDF became an insurmountable challenge.*’
This, in correlation with vast negative perceptions of the sector eventually prevailed at the
expense of the sector’s potential for economically viable business ventures, leading to its
end.*” By 1999, the government began to realise the nature of the problems related with the
sector and, in an attempt to solve the same, the National Steering Committee (“NSC”) of

service providers was established in 2000.

The NSC was a product of the DMR but also included expert organisations which acted as
stakeholders who were specialised in the different facets of mining, namely Mintek; the
Council for Geoscience; the Minerals and Energy Policy Centre; the Industrial Development
Corporation (“IDC”); the South African Diamond Board; Khula Enterprise Finance; Ntsika
Enterprise Promotions and the Community Public Private Partnership.*’* The purpose of the

NSC was to help identify potential projects and provide support in the form of technical
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assistance, raise finance and assist in the development of bankable feasibility studies,
somewhat similar to the NSSMDF.*"® The process of assisting artisanal miners was also hoped
to be made easier by the grouping of key stakeholders into one structure, almost a “one-stop-
shop” for artisanal miners to get all the required services.*’ The NSC was highly invested in

and it was reported that R15.1 million was injected into the NSC.*77

The total of R15.1 million was to be distributed among 20 ASM projects and, if distributed
equally, each project would receive R755 000.*’® The funds were to be employed for the
“purchasing equipment, providing rehabilitation guarantees, and to cover working capital until
the operation breaks-even or becomes profitable.”*” The NSC was later disbanded in October
of 2005 due to its failure to produce economically viable projects as it was generally known
that mining is a capital-intensive economic activity and it was unlikely that the funds given to
the operations would satisfy as capital until such operations became profitable.**" Another
element that posed a challenge for development of the ASM sector was the lack of business

and managerial skills necessary for the operations and sustainability of the business.*®!

The obligations of the NSC were absorbed by a new structure - the Small-scale Mining
Directorate (“SSMD”).*¥? The SSMD was established in 2004 by the DMR and its purpose was
to develop and address the challenges faced by the artisanal mining sector.*®* The DMR took
a positive stance on the development of the ASM sector. This can be deduce from its statement
that, “/I]t is essential that small-scale miners in South Africa become integrated into the
greater South African mining community and that the sector becomes streamlined it into the
mainstream economy. As a result, the South African government has taken active measures to

promote the development of this sector.”*%*

The SSMD catered for the sector’s first-timers, including entrepreneurs with upfront capital,

sub-optimal formal mining operations and artisanal or subsistence mining operations, which
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are recognised as new entrants.**> Even though the SSMD sought to assist artisanal miners in
terms of establishing legal entities, identification of mineral deposits, legal and contractual
agreements and market studies, it had limited capacity, not only in its ability to deal with
permitting ASM operations, but was further under-resourced in its capacity to monitor and
evaluate ASM operations in South Africa.*3¢ Ledwaba laments that, despite some efforts by
the state to facilitate participation of the ASM sector in the grander mining field, their efforts
are neutralised by the “lack of understanding of the unique needs of ASM” by the various

departments and stakeholders.*®’

In 2006, the Small-scale Mining Board (“SSMB”’) was established. The SSMB was extensively
similar to the NSC in that it was set up to provide services to the ASM sector and comprised
of a diverse stakeholder base.*®® With the SSMB, artisanal miners would lodge applications for
mining to their regional offices instead of applying directly to the committee.*®® 171 ASM
projects were supported by the SSMB, with special focus on co-operatives, individuals and
community-based projects.**® The biggest challenge for the SSMB was, again, the repayment

of loans by the ASM projects which led to the collapse of the SSMB structure in 2009.4!

5.5 Conclusion

As a preliminary conclusion, I borrow from reasoning from Ledwaba in that it may not be
overlooked that the government, indeed, took active steps towards the realisation of the ASM
sector in a manner that would broaden access to mineral rights to the larger population of South
Africa.*? Seemingly, the challenge that surfaced each time the government introduced a new
structure or board to assist the development of ASM is the inappropriateness of the standards
and the expectations that ASM had been subjected to. The standards to which ASM was
subjected to were similar to that of LSM operations and this has the fatal effect of failing to

distinguish between the two vastly different types of mining activities.

In chapters two to four of this study, the constitutional, legislative and policy framework that

underpins the argument for the development of the ASM sector was explained.** By virtue of
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Sections 2 and 8 of the Constitution, its provisions, founding principles and values apply to the
state, all law and conduct within the boundaries of South Africa.*** In order to stabilise the
influence of the Constitution and give full effect to its provisions, legislation is enacted towards
this goal.**> Additionally, policy documents are drafted by the appropriate authoritative bodies
in order to maximise the full potential of legislation. Hand in hand, the Constitution, legislation
and policies all ought to operate in harmony towards the fulfilment of constitutional
imperatives such as the protection and practising of human rights, social justice and democracy.
However, the state of the ASM sector is proof that the ideal relationship between the
Constitution, legislation, both domestic and international policy and the ASM sector is not yet
a reality. As such, due to the incongruities between the Constitution, legislation, policy and the
governing of the ASM sector, severe consequences arise. These consequences relate to the
noncompliance of the ASM sector to environmental and health standards, neglect of poor
health and safety practices and the acrimonious relationship between ASM and LSM, along

with the failure of past interventions to mitigate the challenges and negatives of the sector.
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CHAPTER SIX: RECOMMENDATIONS TOWARDS THE DEVELOPMENT OF THE
ARTISANAL AND SMALL-SCALE MINING SECTOR IN SOUTH AFRICA

6.1 Introduction

The essence of this study is centred around the construction of a framework which calls for the
development of the ASM sector in South Africa in a manner that is constitutionally appropriate.
As mentioned throughout the foregoing chapters, there is a multi-pronged legal framework
which applies to the development and governance of the South African ASM sector.**® This
framework is primarily comprised of the constitutional, legislative, domestic and international
policy provisions relating to the substantive reasons for the development of the South African
ASM sector. Against the framework provided by chapters two, three and four, chapter five sets
out the reality of the ASM sector which conveys the deficit of the sector in complying with the
developmental framework established earlier. In doing so, chapter five sought to detail the
adverse ramifications which accrue from such a disconnect between the constitutional,
legislative and policy framework and the actual state of affairs of the sector. These include
uncontrolled environmental degradation, violent tensions between the LSM and the ASM
sectors and the poor occupational health and safety traditions of the latter. It was further
mentioned that elements of criminality further plague the sector and have rendered it

undesirable in the eyes of the law.

It is also worth emphasizing that, previously, there had been attempts to transform the South
African ASM sector. Such transformation was hoped to stimulate significant legal ASM
production, the promotion and stabilisation of the rural and national ASM economies, as well
as the broadening of access to mineral wealth.*”” The underlying goal of such transformation
was the socio-economic empowerment of the thousands who depend on it for livelihood.*®
Notwithstanding these attempted interventions, the ASM sector still remains severely under-
developed and its socio-economic advantages are further constricted by its illegal
categorisation. In light thereof, this chapter seeks to propose a more tailored approach in
intervening in the current governance of the ASM sector. The findings suggest that neither a
strictly legal, political or social resolution will combat the challenges of the sector.
Accordingly, the recommendations which follow are not intended to provide an all-

encompassing panacea to ASM’s troubles. Rather, they should be deemed as contributing to a

49 See pgs. 21-79.
47 See section 5.4, pgs. 94-98.
498 See section 5.4, pg. 94.
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necessary theoretical and legal discourse on measures to improve the overall approach to the

ASM sector in South Africa, in line with constitutional values and notions.

6.2.  Understanding the ASM Sector Against its Applicable Constitutional,

Legislative and Policy Framework

South Africa boasts a Constitution founded on principles of human rights, human dignity and
social justice, and is also a signatory to the AMV. Accordingly, the theme for the
recommendations mirrors the Constitution’s Preamble and AMV’s aim to create “a transparent,
equitable and optimal exploitation of mineral resources to underpin broad-based sustainable
growth and socio-economic development.”**® However, even before the essence of these
recommendations is unpacked, there is one over-arching demand which ought to be adhered to
by the government and its agencies in relation to the sector. Prior to the legal development and
practical reconstruction of the South African ASM sector, there ought to be a transformation
of the thinking and attitude towards the sector in order for any appropriate development to take

place.

The findings of the research suggest that there is a broad misunderstanding of the ASM sector
in South Africa, which has led to its expansion, as well as its undesirable peculiarities. I borrow
from the reasoning of Mkhize in that there has to be a change in the governmental approach of
understanding the sector, as opposed to a broad criminalisation of the same.** Proposing such
a rethinking of the ASM sector is also in line with the notion that the ASM conversation ought
not to be confined to the aspect of mining alone. Rather, it should be expanded in such a manner
that the sector is viewed as an imperative instrument in the grander context of developing rural
communities as well as allowing people to engage in legitimate activities which have the
potential to broaden their sources of livelihoods. The perpetuation of the criminalisation of any
type of mining which does not meet the standards and requirements of the MPRDA, duly
designed for LSM, has not yielded any financial or societal benefits, nor has it amounted to a
decline of its prevalence.’®! Instead, there are credible suggestions that there are more people

engaging in illegal ASM out of socio-economic desperation.**?

499 Ledwaba PF, supra note 10, at 36.
300 Mkhize MC, supra note 424, at 72.
01 14 67.

302 Jpid.
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Such a change in the governmental approach to ASM ought to begin with a differentiation
between ASM and LSM, particularly with regards to the regulatory framework to which these
two streams of mining are subjected to. This would be beneficial for a couple of pragmatic
reasons. The first of these reasons is that, with an ASM-specific regulatory framework, various
grey areas within the sector would be determinable. This includes the establishment of
definitions to manage questions relating to who qualifies as an artisanal and small-scale miner
and, who is illegal and who is formal, what the standards of formality are, as well as what the

legal boundaries of the sector are.

The proposed ASM regulatory framework also needs to be legally sound, appropriate to the
peculiarities of the sector and offer a simple and transparent process of acquiring ASM rights.
The fact that the regulation of the LSM sector has rendered significant fiscal benefits and
development of investment at a macro level presents a formula which may also be applicable
to ASM economic development. Such a formula would suggest that a formal and adequately
regulated ASM sector may have the potential to deliver tangible socio-economic opportunities

at a micro level for the benefit of the communities who depend on the sector.

The second reason necessitating a change in the government’s approach to ASM is directed at
safeguarding against the exhaustion of state resources. With an ASM-specific regulatory
framework aimed at development-centred goals, the hope is that this will ease the strain on the
state’s financial and law-enforcement resources. This is particularly imperative as the policing
of prevalent illegal ASM operations around the country amounts to the arrest of hundreds of
artisanal and small-scale miners whose prosecution also demands the funnelling of state
resources into the retributive legal process. Where the broad and unnuanced criminalisation of
the sector is resolved, focus ought to shift towards a constitutionally abiding and development-
focused reform and regulation of the sector. It is under the umbrella of such a mode of
development that other crucial aspects of ASM ought to be addressed, namely, access to

mineral rights, re-institution of access to funding, skills development and further research.

6.3. Recommendations

As the primary focus of this study relates to a constitutional rights-based analysis for the legal
reform of the ASM sector, the practicalities associated with the natures of ASM licencing
schemes and the rights and duties which accrue from such a licence fall outside the scope of

this discussion. However, the following general considerations should be borne in mind with
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regards to the nature of the legislative reform as proposed herein. Despite the dearth of research
pertaining to the South African ASM sector and its challenges, the difficulty of accessing
mineral rights for artisanal and small-scale miners has been loudly voiced by academics and
researchers alike.’® In the same manner, this challenge was extensively detailed in this study
and the reason provided for such a difficulty is the overly bureaucratic and expensive
procedures of obtaining the same.”® In a bid to maintain an even balance in the nature of
recommendations below, the recommendations will be divided into two type of categories —

the legal and non-legal.

6.3.1 Legislative Considerations

What follows immediately below is a description of the recommendations which are legal in

nature.

6.3.1.1 The Nature of an ASM License

Against prior established knowledge of the onerous legal framework which governs LSM and
its excluding effect on ASM, the nature of an ASM license ought to be grounded primarily on
the notion of substantive equality and broadening of the access to mineral rights to the broader
South Africa. Firstly, in tangible terms, the legislature ought to focus on the simplification of
the existing MPRDA’s licensing procedures for access to mineral rights in favour of artisanal
and small-scale miners. Through such a simplification of licensing processes, the navigation of
the various channels towards the granting of mineral rights would, in theory, also become more
manageable. Upon implementation, the proposed simplification of the licensing processes
would take the form of an ASM license which authorises an artisanal and small-scale miner,
or cooperative of artisanal and small-scale miners, to conduct ASM operations. Secondly, the
simplification of the application processes, as introduced above, falls in line with the
constitutional need to protect and advance categories of persons disadvantaged by unfair
discrimination through the design of legislative measures. It is in such a context and scope that
the nature of the ASM license ought to feature in the broader ASM-specific regulatory

framework.

303 See section 1.2, pgs. 11-13.
504 See section 1.2, pg. 11.
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6.3.1.2 Rights and Duties of ASM Licence Holder

In fulfilment of Section 9(2) of the Constitution and the objectives of the MPRDA, the
constitutional obligation on the government to design legislative and other appropriate
measures to protect and advance categories of persons disadvantaged by apartheid’s laws also
demands that the ASM regulatory framework stipulate, in clear and determinable terms, the
rights and duties of artisanal and small-scale miners. This demand is particularly necessitated
by the need for certainty and predictability in ASM affairs — elements which are severely
neglected as matters stand. The underlying importance in relation to the determination of the
rights and duties of artisanal and small-scale miners is that such rights ought to be freely
enjoyed by those legally permitted miners without any unjust and undue influence from any

party or entity.

Furthermore, the duties to be conferred on the miners ought to take due consideration of the
challenges associated with illiteracy and administrative ignorance amongst artisanal miners.
There ought to be a reasonable possibility for the miners to fulfil the duties bestowed upon
them in manners which do not exhaust or deplete their already limited resources and financial

capacities.

The carving out of the rights and duties of artisanal and small-scale miners is undoubtedly a
delicate and essential process. It is desirable that their design maintain agreement and harmony
with other legal provisions and legislation applicable to the mining sector. Henceforth, the
overall interface of the legal character of the rights and duties accruing to formal artisanal and
small-scale miners and their effect or relation to other applicable legislative and mineral policy

provisions is an aspect which must be executed with the caution and care it deserves.
6.3.1.3 The Eligibility for an ASM Licence

In line with existing requirements in other jurisdictions, ASM licences should be granted only
to South African citizens or foreign nationals who have legal working permits. This, on the
other hand, is also an effort to dissuade illegal immigration and the influx of undocumented
foreign nationals into the South African ASM sector. The broader issue of human trafficking
of foreign nationals for labour, regardless of the sector, ought to be efficiently addressed and
controlled by the government in order to deflate the current pertinence of the issue. Another

significant aspect worthy of address is that which pertains to the manner in which illegal ASM
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will be dissuaded, even after the ASM regulatory framework is in operation. It is of utmost
importance that the artisanal and small-scale miners realise an incentive to formal ASM as

opposed to pursuing illegal ASM so as to maintain the transformation of the sector.

Necessary considerations to bear in mind when deciding the nuances of eligibility for an ASM
licence must include the notion of advancing the socio-economic conditions of those who stand
to gain from the licence. In addition, the nature of the considerations which Section 12 of the
MPRDA allows the Minister to take into account before offering assistance to HDSA’s who
wish to enter the minerals sector is also applicable in this section.’®® Essentially, these
considerations ought to be the foundation of the determination of the eligibility for the ASM

licence.

6.3.2 Non-legislative considerations

In order to supplement the legal and regulatory recommendations provided above, the
following sections present the non-legal recommendations which assist in the development of

the ASM sector proposed.

6.3.2.1 Skills Development and Training

In order to supplement the legal and regulatory recommendations provided above, the
following sections present the non-legal recommendations which assist in the development of
the ASM sector proposed. Firstly, to amplify the benefits of developing the ASM sector, there
is an urgent need to facilitate education and training of artisanal and small-sale miners.
Education and training are important for the purposes of occupational health and safety and
environmental management. The transformation of the ASM sector also needs to comprise of
education in the access to financial services and the formal market. Further, artisanal and small-
scale miners should be educated on the practices of sustainable development with specific

applications to the type of mineral of interest and the region of the minerals.

In pursuit of far-reaching development with a limitation of the exclusion of artisanal miners
who experience severe lack of access to ASM training and those who are unable to obtain ASM

licences, including women, there are other ways in which they can be accommodated. There is

305 See section 3.2, page 45.
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also an opportunity to derive more employment through the diversification of related activities
that fall within the beneficiation processes of artisanally mined minerals. The Minerals
Qualification Authority and Mintek, through the SSMB Training School, collectively offer
courses on beneficiation of ASM produce, as well as recyclable waste bottles and glass.’%
From these, artisanal jewellery, beads and other products are forged. Candidates also have the
opportunity to develop skills in pottery and clay or sand brick making. These training centres
are located at numerous localities throughout South Africa, often in the rural areas, where skills
development initiatives are often neglected. This recommendation would serve to realise the
objectives of the MPRDA, as well as those of the Mining Charters which are grounded on the
fostering of equitable access to the nation’s mineral resources to the broader South African
populace.’®” Henceforth, this move would also promote employment and opportunities and
advance the social and economic welfare of mine communities and major labour-sending

areas. %%

The practical question of the responsibility of funding and training hereby arises. In the fifth
chapter, the SSMB and the SSMD were discussed.’” As with other ASM support structures,
the common challenge which led to the SSMB and SSMD’s collapse was the inappropriateness
of the expectations and standards to which the sector was subjected to. Despite funding directed
towards the sector, ASM operations were not considered in their subsistence contexts and,
consequently, the return expectations failed and supporting and funding structures were unable

to sustain provision.

In congruence with the over-arching recommendation herein, namely to consider the ASM
sector as one unique from LSM and deserving of its own development-driven and substantive
equality-informed regulatory framework, it is hoped that — once such a radial rethinking is
achieved — appropriate standards and realistic expectations in terms of ASM returns can be
established. It would only be in such a context that funding directed towards a realistic and

responsible ASM sector would not go wasted.

Dedicated directorates, such as the Mintek SSMB Training School and the Department of

Labour’s Mining Qualifications Board, have provided funding and support for ASM operations

306 Mintek A global leader in mineral and metallurgical innovation (2011) <mintek.co.za/technical-
divisions/small-scale-mining-beneficiation/ssmb-training-school/.> Accessed on 10/10/19).

307 See section 3.2, supra 44; section 3.3.7, supra 58.

08 See section 3.3.7; supra 58.

3% See section 5.4, pgs. 96-97.
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in the past. A reinstitution of funding and support, in accordance with the recommendations for
a dedicated ASM regulatory environment, would be beneficial for the stabilisation of skills and

development and training of artisanal and small-scale miners.

The above proposals would achieve the RDP’s recommendation in relation to the mineral
industry, which encouraged the government and relevant stakeholders to support ASM through
the enhancement of the opportunities for participation by HDSA’s.>!® Furthermore, the above
recommendation to boost ASM and ASM-related skills, development and training, also ties in
with the NDP’s proposal to invest towards a minerals industry which promotes the exploitation
of new and non-traditional or diversified sectors.’'! Such a pursuit would amount to a beneficial

expansion of entrepreneurial opportunities towards a more inclusive economy.

6.3.2.2 The Need for Networked Institutional Support

Secondly, even after the ASM-specific regulatory framework has been established, there will
be a necessity for cross-sector and multi-institutional co-operative support to maintain the
sector on a good standing. The theme for such needed support ought to be designed with
capacity-building and resource-sharing in mind. The ideal nature of the necessary support will
be achieved when the culture of close co-operation between the government, law-enforcement
agencies, civil society organisations and local communities is stabilised. In the same breath,
the recommended co-operative culture ought to be arranged within its constitutional
boundaries, as well as being based on existing national, regional and international initiatives.
Co-operative efforts to support a legal ASM sector will also bring into fruition the sector-
related aspirations of regional and international global actors such as the AMV, UN, WHO and
CASM.

Key role players in the minerals and petroleum and business sectors, namely the DMRE, the
Council for Geoscience, the Mining Qualification Authority, the Mine Health and Safety
Council, the Small Enterprise Development Agency and the Industrial Development
Corporation ought to be intimately in agreement on the terms of support to the ASM sector. If
the call for the South African ASM sector to be developed in the manner proposed, coupled
with the facilitation and implementation of institutional support, the challenges of the sector

would be better managed. Core aspects of support ought to include forms of mentorship

510 See section 3.3.3, supra 49.
11 See section 334, supra 51-52.
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programmes on the approach to, mitigation of ASM-related challenges, the practicability of
mining techniques and the promotion of legal ASM. Ideally, support needs also to include
grassroots level workshops and advice in the form of information on suitable deposits for ASM
exploitation by the above-mentioned authorities, significant education of artisanal and small-

scale miners can be achieved.

The need for networked support in the ASM sector would also bring to fruition numerous
policy-related aspirations. Some of these aspirations include the BEE objectives of gearing
support towards the transformation of the minerals sector, the encouragement of substantial
and meaningful change in the racial composition of the participants in the sector.’'? Such
networked support would also increase the extent to which communities, workers, cooperatives
and other collective enterprises manage viable enterprise activities whilst increasing their
access to economic activities, infrastructure and skills training.’'®> Meaningful support would
also fulfil the empowerment of rural and local communities in accessing economically viable

land for ASM purposes and increasing sustainable skills.>'*

Networked institutional support for ASM is also beneficial for the sake of the AMV’s
objectives of formalising the sector, mainstreaming ASM into poverty reduction strategies,
stimulating ASM associations and partnerships with the government and relevant stakeholders,

together with facilitating ASM’s access to technology, skills, knowledge and markets.’'®

6.3.3 Further Research

Lastly, credible legal research pertaining to the South African ASM sector is exceedingly
limited whereas there is an impressive level of ASM research emanating from other African
countries, such as Ghana, Rwanda and Tanzania. This concern, compounded by the fact that
ASM is not showing any signs of de-escalating, shows that there is a clear need for the
government, mining authorities, key stakeholders in the sector, as well as academics, to
promote and actively participate in research initiatives into ASM. Important aspects worthy of
in-depth research are the legal, socio-economic, microeconomic and community

developmental aspects. Through such research, ASM’s rightful place within the minerals sector

312 See section 3.3.5, supra 55.
313 Ibid.
314 Ibid.
515 See section 4.2.2, supra 67.
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may be determined and concretised. Other benefits that could be derived from comprehensive
research into the South African ASM sector include the determination of resolutions to ASM’s
persistent challenges relating to environmental responsibility; occupational health and safety;
the relational intersection between ASM and LSM, and the plague of criminality. Further, it
would be prudent for the government and relevant stakeholders to understand the impact of
past support interventions, their positive aspects, as well as their negative results in an effort to

tailor ensuing developmental strategies to updated and accurate research data.
6.4. Conclusions

The above recommendations ought to convey two primary points. Firstly, understanding the
South African ASM sector in its entirety is to also understand that there are complex challenges
facing the sector. The understanding of these complex challenges requires solutions which are,
in their own measure, complex yet effective. There is no one designated remedy for ASM’s
troubles, however the above recommendations are presented as guides to the eventuality of

bringing ASM into the boundaries of mineral law.
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CHAPTER SEVEN: CONCLUSING REMARKS

The basis of this study was a multi-pronged objective of which the over-arching theme was to
convey the constitutional grounds for the development of the South African ASM sector. The
constitutional perspective was constructed with reference to, and reliance on, core
constitutional rights, values and principles. The link between the Constitution, specifically its
Preamble, the various key provisions of the Bill of Rights and its interpretive values carry

imperative reason for the legislative and other natured developments to the ASM sector.

The constitutional values included the notion of substantive equality as it was analysed to
underlie the call for ASM’s development through the design of an ASM-specific regulatory
framework with appropriate standards and demands relating to artisanal and small-scale
miners. The constitutionally relatable African value of ubuntu together with the respect and
protection of the constitutional right to human dignity was also stated to be intertwined with
the consideration of elevating ASM into a legally-responsible sector which could significantly
contribute to the socio-economic empowerment of the thousands who depend on it for

livelihood.

Under the banner of transformative constitutionalism, the provisions of the MPRDA and
domestic and international policy documents, as they relate to the development of the ASM
sector, were also discussed to support a nuanced understanding of the legal framework
applicable to the development of ASM. The dominant mineral law regime, the MPRDA -
particularly noting the Preamble, the objectives and Section 100 - is of such a nature that it
fundamentally supports the necessitation of bringing into constitutional and legislative
compliance the nature and incidental practices of the ASM sector. An imperative connection
established between the MPRDA to the Constitution is the ideal of recognising the need to
promote local and rural development and the social upliftment of communities affected by
mining and Section 9 and 10 of the Constitution, which guarantee the right to equality and
human dignity for all. Most importantly, through the MPRDA’s ideals of substantially and
meaningfully expanding opportunities for historically disadvantaged persons, including
women and communities, to enter into and actively participate in the mineral sector, the object
of the constitutional Preamble, to improve the quality of life of all citizens and free the potential

of each person, could become a reality.

Further, the commonality that relates the Constitution and the MPRDA to the domestic policies
of the RDP, GEAR, NDP, BEE and the Mining Charter to the call for the development of the

109 |Page



ASM sector is an important feature of this study. This commonality is the imperative of
developing ASM into a practice that assists and empowers many people of South Africa to be
responsible citizens who meaningfully contribute to their local economies and whose skills
foster their participation in the national economy. Upon closer inspection, the afore-mentioned
policies also bear constitutionally related importance. Underlying these policies is the notion
of socio-economic empowerment of thousands of South African citizens which would be in
ultimate fruition of the constitutional goal of facilitating substantive economic equality and

social justice through the creation of sustainable employment.

The contents of the various editions of the Mining Charter, a policy document built exclusively
for the regulation for mining practices, is also in harmonious agreement with the objectives of
the development of the ASM sector. The Charters’ goal of, inter alia, promoting the
employment and the advancement of the social and economic welfare of mine communities
and major labour sending areas extends the thread connecting the constitutional argument in
relation to ASM’s development to mineral-specific advisory policy documents.
Notwithstanding the fact ASM is not expressly mentioned in any of the Charters, it is held in
this study that the current Mining Charter would also be an ideal policy document to regulate

the ASM sector.

Against the constitutional, legislative and policy framework, this study also sought to scrutinise
the actual state of affairs of the ASM sector. The reality is that there is a growing chasm
between the legal framework applicable to ASM’s development and its application towards
desirable developmental goals on the ASM ground-level. The chasm distancing the two points
is further exacerbated by the inappropriateness of the interventions which were previously
directed towards ASM development. Past interventions failed to take into account the need to
address ASM’s peculiar challenges in a manner that took into cognisance the already prevalent
constraints of education, lack of sophisticated tools and strategies and the limitations on
technical resources in ASM. The other aspect of the consequence of the currently unregulated
ASM sector is that its adverse ramifications of uncontrolled environmental degradation, poor
occupational health and safety, acrimonious interactions between ASM and LSM, as well as
elements of criminality, are persisting. The occurrence of these sectoral challenges has the
added result of dissuading the government and mining stakeholders from directing meaningful
transformation within the sector. This is where the chasm becomes most apparent and to leave

the sector in this state is to allow the perpetuation of practises that harm the environment, harm
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the health of artisanal and small-scale miners and compromise the co-existence of ASM and

LSM.

As was detailed in Chapter 6, the correction of all the above problems within the sector ought
to begin with the transformation of the thinking and attitudes towards the sector. The premise
of this ought to be the understanding of the sector against its appropriate constitutional,
legislative and policy framework; all other interventions need to follow such an understanding.
Following this step, the differentiation of the regulations and formality standards and
requirements of ASM ought to be tailored in a manner that reflects the constitutional, legislative

and policy aspirations of the ASM sector.

The future of the ASM sector in South Africa is one which requires attentive and considerate
thinking, planning and legal arrangement. The legal development which the sector requires
cannot be achieved in isolation from other necessary considerations relating to the social,
economic and political aspects. Under the guidance of the constitutional, legislative and policy
framework detailed in this study, the approach towards the sector’s development has to be
executed in a holistic manner duly informed by the core values of the Constitution, the objects

of the MPRDA and provisions of advisory policies.
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