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Chapter  1  

In t roduct ion 
 

1 .1  In t roduct ion 
 
I n  ge ne ra l ,  d ump in g  re f e r s  t o  t he  sa le  o f  impo r ts  i n  a  co un t r y  a t  a  
p r i ce  l e ss  t h an  t h e i r  f a i r  va lue  (n o rma l  va lu e )  o r  cos t . 1 I t  can  
ca use  ma t e r i a l  i n j u r y  o r  a  t h re a t  t h e re o f  t o  t h e  d omes t i c  p rod uce r s  
o f  s i m i l a r  p ro du c ts  i n  t he  im po r t i n g  c o un t r y.  A n  imp o r t i ng  cou n t r y  
i s  a l l owe d  b y  do me s t i c  l a ws  an d  b y  i n te rna t i o na l  l aw s  t o  impo se  an  
a n t i du mp ing  d u t y  t o  o f f se t  t h e  du mp ing  ma rg in  o f  a  du mp ed  
p rod uc t  b y  sh o w in g  t h e  i n j u r y. 2 T h i s  p ro ces s  p r o te c ts  t h e  do m es t i c  
i n du s t r y  f ro m a l l eg ed  u n f a i r  p r i ce  compe t i t i on  f r om a b ro ad . 3 The  
Ge ne r a l  A g r ee me n t  on  Ta r i f f s  an d  Tra de  ( G AT T ) ,  a s  w e l l  a s  t he  
Wor ld  Tr ad e  Org a n i za t i on  ( W TO)  r e g im e  p ro v id e s  a n t i du mp i ng  
mea su re s  u nd e r  A r t i c l e  6  o f  t he  GATT 1 99 4  and  t h e  A g r e e me n t  o n  
I mp le m en ta t i on  o f  A r t i c l e  6  o f  t h e  GAT T 1 99 4  ( t h e  WTO A n t i -  
d um p in g  A g r e eme n t ) . 4 
 
Th e  ac t  o f  dump ing  ha s  t r ad i t i on a l l y  be en  h e ld  a s  a n  un fa i r  
i n te rna t i o na l  t r ad e  p rac t i ce  be cau se  o f  i t s  p r i ce  d i sc r im i na t i o n  a nd  
t r ad e -d i s t o r t i ve  e f f e c ts . 5 Eh re nh a f t  s ta t es  t h a t , 6  
 

[ S ] i n c e  1 9 4 7 ,  wh e n  t h e  G e n e r a l  A g r e e m e n t  o n  Ta r i f f s  a n d  
Tr a d e ,  n o w  t h e  Wo r l d  Tr a d e  O r g a n i z a t i o n ,  c a m e  i n t o  
e f f e c t ,  d u m p i n g  h a s  b e e n  s e e n  a s  a n  e c o n o m i c  p r a c t i c e  
a g a i n s t  wh i c h  b o r d e r  m e a s u r e s  h a v e  b e e n  a c c e p t e d  b y  
t h e  w o r l d ’ s  m o s t  i m p o r ta n t  e c o n o m i e s ,  i n c l u d i n g  t h e  

                                                        
1  R a f i q u l  1 9 9 9 : 2 0 3 ;  B h a l a  a n d  K e n n e d y  1 9 9 8 : 6 5 0 ;  L a n t z  

1 9 9 4 - 1 9 9 5 : 9 9 6 ;  O s o d e  2 0 0 3 - 2 0 0 4 : 1 9 .  S e e  a l s o  A g r e e m e n t  o n  
I m p l e m e n ta t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  A g r e e m e n t  o n  Ta r i f f s  
a n d  Tr a d e  1 9 9 4 .  P a r t  1 : A r t i c l e  2 . 1 .  

2  L o we n f e l d  1 9 8 3 : 1 5 5 .  
3  B a i l e y  1 9 9 2 : 4 3 3 ;  St e w a r t  1 9 9 9 : 7 0 6 .  
4  O s t o n i  2 0 0 5 : 4 0 8 ;  H i d e t a k a  2 0 0 1 : 2 2 .  A g r e e m e n t  o n  I m p l e m e n t a t i o n  

o f  A r t i c l e  6  o f  t h e  G AT T 1 9 9 4 ,  a t  
h t t p : / / w w w. w t o . o r g / e n g l i s h / d o c s _ e / f i n a l _ e . h t m  

5  R a f i q u l  1 9 9 9 : 2 0 3 ;  E h r e n h a f t  2 0 0 2 : 3 6 6 .  S e e  a l s o  O s o d e  
2 0 0 3 - 2 0 0 4 : 1 9 - 2 0  f o r  a  d i s c u s s i o n  a b o u t  t h e  r e a s o n s  f o r  
w i d e s p r e a d  d i s a p p r o v a l .  

6  P e t e r  D .  E h r e n h a f t :  M e m b e r,  M i l l e r  &  C h e v a l i e r  C h a r t e r e d ,  
Wa s h i n g t o n ,  D . C .  He  s e r v e d  a s  D e p u t y  A s s i s t a n t  S e c r e t a r y  ( t a r i f f  
A f f a i r s )  a n d  Sp e c i a l  C o u n s e l ,  U . S .  D e pa r t m e n t  o f  t h e  Tr e a s u r y,  a n d ,  
a s  s u c h ,  wa s  t h e  p r i n c i pa l  a d m i n i s t r a t o r  o f  t h e  U . S .  a n t i d u m p i n g  
l a w  i n  1 9 7 7 - 1 9 7 9  a n d  U . S .  ne g o t i a t o r  o f  t h e  G AT T A n t i d u m p i n g  
C o d e  o f  1 9 7 9 .  T h e  r e v i s i o n s  o f  U . S .  a n t i d u m p i n g  l a w  i n c l u d e d  i n  
t h e  Tr a d e  A g r e e m e n t s  A c t  o f  1 9 7 9  w e r e  i n i t i a l l y  d r a f t e d  b y  h i s  
o f f i c e .  
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U n i t e d  Sta t e s  ( U . S . ) ,  t h e  E u r o p e a n  U n i o n  ( E . U . )  a n d  
J a pa n . 7  

 
I n  t h e  19 80 s ,  an t i d um p in g  l aw  b e c a me  a  p o t en t  we ap on  i n  so m e  
co un t r i e s  o f  t h e  wo r l d . 8 Be t wee n  1 98 0  an d  19 90  t he  Un i t ed  Sta t es ,  
A us t r a l i a ,  C an ad a ,  a nd  t he  E u r op ea n  U n io n  w e r e  r es po n s ib le  f o r  
b r i ng ing  95 %  o f  a l l  a n t i d u mp ing  c ase s  wo r ldw id e .  T h a t  f i g u r e  
d r op pe d  t o  80 %  b e t we en  1 98 5  a nd  1 99 2 ,  su gg es t i ng  a n  i n c re ase  i n  
o th e r  cou n t r i es ’  u s e  o f  a n t i du mp in g  l a w  a s  a  w ea po n . 9 Un su rp r i s -  
i n g l y,  t h e  Eco no m i s t  p r i n t ed  i n  19 88  t ha t  “ [ a ]n t i - d um p in g  su i ts  a r e  
e me rg in g  as  t h e  che mi ca l  we ap on s  o f  t h e  wo r l d ’s  t r ad e  wa rs . ” 10 
 
F ro m 19 94 ,  du e  t o  t he  c rea t i o n  o f  t he  WTO,  t h e  i n c rea sed  
l i be ra l i za t i o n  o f  e co no m ie s  i n  m an y  pa r ts  o f  t he  w o r ld ,  a nd  t he  
l o we r in g  o f  ta r i f f  a nd  no n - ta r i f f  ba r r i e r s ,  i n c l ud ing  on  a  re g io na l  
b as i s ,  b o t h  p ro du ce rs  an d  a dm in i s te r i ng  a u t ho r i t i e s  i n  m an y  
co un t r i e s  ha ve  fo u n d  t ha t  A r t i c l e  6  o f  t he  G AT T 19 94  i s  a  c r i t i ca l  
e lemen t  o f  a  r a t i on a l  t r a de  sys te m. 11 Tod ay,  t o  a  p rod uce r  o f  an y  
p r od uc t  ( co nsu me r  g oo ds ,  r a w  m a t e r i a l s ,  ag r i cu l t u ra l  p rod uc ts ,  
i n te r me d i a te  g oo ds ,  o r  o t he r  i t e m s) ,  u nd e r s ta n d in g  t h e  r i g h ts  a n d  
o b l i ga t i o ns  o f  t h e  WTO  in  re sp ec t  o f  a n t i du mp ing  ca n  b e  ve r y  
impo r ta n t  t o  ma k in g  co r r e c t  b us in es s  de c i s io n s  ab ou t  e n t r y  i n t o ,  
e x i t  f r o m,  o r  e xpan s ion  o f  pa r t i cu la r  p ro du c t  l i n es . 12 A l so ,  do zen s  
o f  co un t r i e s  n ow  ha ve  a nd  a re  us in g  do me s t i c  an t i d u m p in g  d u t y  
l a w s  t o  p ro t ec t  t he i r  do me s t i c  i n du s t r i e s .  Th e re f o re ,  a n t i du mp ing  
ca se s  a re  cu r ren t l y  i n c rea s ing  wo r l d w ide . 13 I t  sho u ld  n o t  co me  a s  
a  sh ock  o r  su rp r i se .  
 
A c co r d in g  t o  P e te r se n ’s  s tu dy,  s i n ce  S ou th  A f r i ca ’s  e me r ge nce  
f r om be h in d  t he  cu r ta in  o f  san c t i o ns  ag a in s t  a pa r th e id ,  Sou t h  
A f r i ca n  ma nu fa c t u re rs  ha ve  f a ced  i n c rea se d  compe t i t i on  w i t h i n  
i n te rna t i o na l  mar ke t .  Con seq ue n t l y,  b e t wee n  1 99 4  an d  1 995 ,  
S ou th  A f r i can  au th o r i t i e s  ha ve  a c t i ve l y  i n ve s t i ga t ed  a l l eg ed  
d um p in g  by  va r i ou s  E u r op e a n  an d  A s ia n  co m pan ie s .  T h e  go od s  
i n ve s t i g a t ed  i n c lu de  e ng ine s ,  ch e m ica l s ,  f o o t we a r,  an d  i n du s t r i a l  

                                                        
7  E h r e n h a f t  2 0 0 2 : 3 6 6 ;  A d a m a n t o p o u l o s  a n d  N o ta r i s  2 0 0 0 - 2 0 0 1 : 3 2 .  

A r t i c l e  V I  o f  t h e  o r i g i n a l  G AT T,  a s  w e l l  a s  t h e  A n t i d u m p i n g  
A g r e e m e n ts  c o n c l u d e d  i n  t h e  K e n n e d y,  To k y o  a n d  U r u g u a y  R o u n d s  
r e f l e c t  s u c h  v i e w.  

8  B h a l a  1 9 9 5 : 4 .  
9  B h a l a  1 9 9 5 : 4 .  
10  B h a l a  1 9 9 5 : 4 .  
11  St e wa r t  1 9 9 9 : 6 9 3 .  
12  St e wa r t  1 9 9 9 : 6 9 4 .  S e e  a l s o  R o s s  a n d  N i n g  2 0 0 0 : 4 3 .  
13  Wa n g  J i n g q i  2 0 0 0 : 5 3 - 5 4 ;  S h a n g  M i n g  2 0 0 3 : 1 3 - 1 8 ;  B r y a n  a n d  

B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 3 3 ;  K r i s h n a  2 0 0 1 : 5 .  
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p rod uc ts  f r om n um ero us  Eu r op ean  a nd  As ian  co un t r i e s . 14 
 
A c co r d in g  t o  Pe t e r se n , 15 a  numbe r  o f  i n ve s t i g a t i on s  we r e  i n i t i a t e d  
i n  S ou th  A f r i ca  b e tw ee n  19 94  a nd  t he  f i r s t  ha l f  o f  1 9 95 ,  e . g .  
H yd r oge n  Pe r o x i d e  f r om I ta l y  an d  Ta i wa n ;  Ti tan iu m  D io x id e  
P ig m en t  f r om Au s t r a l i a ;  Vo l vo  M id -En g in ed  Bu s  C h a ss i s  f r o m  
S we de n ;  Ace ta m in o ph en o l  f r o m Peo p le ’s  Re p u b l i c  o f  Ch ina  a n d  
H on g  K on g ;  8 8  kV  E le c t r i ca l  P o w e r  C ab le  f ro m Ge r ma ny ;  P V C  
C l i n g  F i lm  f ro m F ra nce  an d  Ta iwan ;  St e r i l e  S u rg i ca l  S u tu res  f r o m  
t he  U n i t e d  Sta te s ,  t h e  U n i t ed  K in g do m an d  Ge rma n y ;  Su pe r  
C a l en da r e d  Ma ga z ine  Pa p e r  f r o m F in lan d ;  a nd  Tr i ch l o ro e t hy le ne  
f r om t he  Ne t he r l an ds  an d  German y. 16 
 
A s  an  e x p o r t i ng  c o un t r y,  S ou th  A f r i ca  d u r i n g  1 99 5 - 2 00 3  f ace d  a  
t o ta l  o f  3 4  a n t i du mp in g  m e a su re s  w h i l e  a pp l y in g  1 08  a n t i du mp i ng  
m ea su re s ,  wh ich  e xp re s sed  a s  a  r a t i o  co me s  t o  0 . 31 ( 34 /1 08 ) .  F o r  
I nd ia  t h i s  r a t i o  wa s  0 .1 8  an d  f o r  t h e  E C 0 . 17 ,  wh i ch  me ans  t h a t  
r e la t i ve  t o  b e in g  a  u se r  o f  an t i du m p ing  p r o t ec t i o n ,  S ou th  A f r i c a  
t en de d  to  b e  mo r e  o f  a  ta r g e t  o f  an t i d um p i ng  m ea su re s  t ha n  I n d ia  
a nd  t he  E C. 17 
 
Fo r  Ch ina ,  s i n ce  i t  a do p t ed  th e  “o pe n ing  doo r ”  po l i c y  i n  19 80 ’s ,  i t s  
i n te r na t i o na l  t r ad e  h as  e xpan de d  r ap id l y.  A t  t h e  sam e  t im e ,  i t s  
t r ad e  pa r t ne r s  ha ve  l od ge d  n um er o us  a n t i d um p in g  co mp la i n ts  
a ga ins t  i t s  t r a de  p r ac t i ce s .  Ch ina  r a nks  f i r s t  i n  t h e  wo r ld  f o r  t he  
n um be r  o f  an t i d um p in g  su i ts  l od ge d  ag a in s t  i t . 18  
 
A cco rd in g  t o  t h e  WTO an t i d ump in g  s ta t i s t i c s ,  t h e re  a re  299  case s  
i n i t i a t ed  a ga in s t  C h in a  b e t we en  Ja n ua r y  1 ,  19 95  a nd  Jun e  3 0 ,  
2 00 1 ,  w i t h  K o r ea  t he  d i s tan t  s eco nd  w i t h  1 27  ca se s . 19 By  t he  e nd  
o f  20 01 ,  m or e  t h a n  4 50  a n t i du mp i ng  ca se s  i n vo l v in g  t e ns  o f  
b i l l i o ns  o f  d o l l a r s  we re  i n i t i a t ed  ag a ins t  more  t h an  4 ,000  
ca te go r ie s  o f  C h in e se  p ro du c ts . 20 
 
On  th e  o th e r  h an d ,  s i n ce  t h e  f i r s t  a n t i du m p in g  ca se  w a s  i n i t i a t ed  
b y  t he  C h ine se  a u th o r i t i e s  i n  D e c e mb er  1 99 7  aga in s t  imp o r ts  o f  
n ewspap e rs  f r om  t he  Un i t ed  Sta t es ,  Can ad a ,  an d  Ko re a , 21 t he  

                                                        
14  P e t e r s e n  1 9 9 6 : 3 7 7 .  
15  P e t e r s e n  1 9 9 6 : 3 7 8 .  
16  P e t e r s e n  1 9 9 6 : 3 7 8 .  
17  B a r r a l  e a  2 0 0 5 : 5 5 .  
18  L e i  Yu  2 0 0 2 : 2 9 8 - 2 9 9 .  
19  S e e  W TO  A n t i d u m p i n g  Sta t i s t i c s ,  a v a i l a b l e  a t  

h t t p : / / w w w. w t o . o r g / e n g l i s h / t r a t o p _ e / a dp _ e / a dp _ s t a t t a b l _ e . h t m   
20  L e i  Yu  2 0 0 2 : 2 9 8 - 2 9 9 .  
21  P u b l i c  N o t i c e  N o . 4 / 1 9 9 7  ( 1 9 9 7 - 1 2 - 1 0 ) .  
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n um be r  o f  case s  i n i t i a te d  a nd  me asu r es  a p p l i e d  h a s  i n c rea se d  
o ve ra l l . 22 
 
1 .2  Purpose of  the  s tudy 
 
A s  S ou t h  A f r i ca  a nd  Ch in a  i n c rea s ing l y  pa r t i c i pa t e  i n  t he  
i n te r na t i o na l  t r ad e  re g ime ,  t he y  m u s t  r e ma in  a w are  o f  t he i r  r i g h ts  
a s  m e m b e r  s ta t e s  o f  t he  WTO.  On e  o f  t he  l e ga l  r i g h ts  i s  t he  
a u t ho r i za t i o n  t o  im po se  an t i d ump in g  du t i e s  on  go od s  so ld  a t  p r i ce s  
l o w e r  t h a n  t h e  p r i ce  f o r  l i k e  p ro du c ts  i n  t h e  e xpo r t i n g  co un t r y ’ s  
ma rke t . 23 F ro m th e  p rac t i ce s  o f  a n t i du mp in g  l e g i s la t i on s  o f  S ou th  
A f r i ca  a n d  C h in a ,  t he  p ro v i s i o ns  se t  o u t  i n  a n t i du mp ing  r eg u l a t i o n s  
o r  s ta tu t e s  o f  S ou th  A f r i ca  an d  C h in a  a re  mo s t l y  co m pa t ib le  w i t h  
t ho se  o f  t he  WTO An t i d u m p in g  A g r e emen t .  H ow e v e r  a  f ew  
p r o v i s i on s  a re  s t i l l  p r ob lem a t i c .  I n  pa r t i cu la r,  t he  p r ob lem s  w i t h  a  
n on ma r ke t  e con om y  co un t r y,  p r i ce  u n de r ta k in g  a nd  a n t i c i r cum -  
ve n t i o n  a re  s t i l l  impe r fe c t .  A p rob lem o f  ca p t i ve  p ro d uc t i o n  i s  
n e ve r  r ea che d .  The re fo re ,  t h e  p u rp ose  o f  t h i s  s t ud y  i s  t o  i d en t i f y  
a nd  an a l yse  t h e  p rob lem s  o f  t he  d um p in g  a n d  a n t i du mp ing  a c ts ,  
w i t h  spe c i f i c  r e fe re nce  t o  t h e  l e ga l  f r amewor k  o f  S ou t h  A f r i ca  a nd  
Ch ina .  
 
W i th  t h i s  p u rp ose  i n  m ind ,  a f t e r  p ro v id i n g  so me  b a ckg rou nd  
i n fo rma t i o n ,  du mp ing  i s  f i r s t  o f  a l l  l e ga l l y  d e f i ne d ,  f o l l o we d  b y  
i d en t i f i ca t i o n  o f  t he  d i f f e ren t  f o rms  o f  du mp in g  an d  t he  
co ns t i t u t i on a l  con d i t i on s  p e r ta in i ng  t o  i t .  Th en  an t i d ump in g  l aw  
w i l l  be  de f i n ed  a s  w e l l ,  t he  ch a rac te r i s t i c s  an d  e f f e c ts  o f  
a n t i du mp i ng  l a w s  w i l l  b e  d i s cus s ed .  P r ese n t  p ra c t i ce s  o f  
an t i dump ing  l aw s  i n  wo r ld  t r ade  w i l l  be  a l so  d i scussed ,  e spec ia l l y  
f o r  t he  r e aso ns ,  w hy  a l l  cou n t r i es  i n c lu d in g  de ve l op ed  a nd  
d e ve lo p in g  co un t r i e s  p re fe r  t o  u se  an t i du mp in g  i n s t r u m e n ts ,  w i l l  
b e  an a l ys ed .  
 
S eco nd l y,  i n  a  b r i e f  h i s t o r i c  o ve r v ie w,  t h e  i n i t i a t i o n  a n d  f u r t he r  
d e ve lo p me n t  o f  an t i du mp ing  l eg i s l a t i o n s  by  t h e  Un i t ed  Sta t es ,  t h e  
i n te r na t i o na l  co m mu n i t y,  S ou th  A f r i ca  and  Ch ina  a r e  d i s cu sse d .  
S in ce  m a n y  o f  t h ese  d e ve lo pm en ts  r e f l ec t  i n  t he  G AT T Ag r ee me n t  

                                                        
22  S e e :  e . g . :  C h i n a :  t o t a l  n u m b e r  o f  a n t i d u m p i n g  m e a s u r e s  a n d  

i n v e s t i g a t i o n s ,  1 9 9 7 - 2 0 0 3  
   — — — — — — — — — — — — — — — — — — — — — — — — — — — — — — — — —  
   Ye a r :      1 9 9 7   1 9 9 8   1 9 9 9   2 0 0 0   2 0 0 1   2 0 0 2   2 0 0 3  
   N u m b e r :    3       0      7     6     1 7     3 0     2 2  
   — — — — — — — — — — — — — — — — — — — — — — — — — — — — — — — — —  
   S o u r c e :  B a r r a l  e a  2 0 0 5 : 2 8 .  
23  P e t e r s e n  1 9 9 6 : 3 7 8 .  
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a nd  t he  WTO ,  t h e  d e ve lo pm en t  o f  t h i s  ag r e emen t ,  e spe c ia l l y  
A r t i c l e  6 ,  i s  i n t e r p re te d .  
 
T h i r d l y,  t u r n i ng  t o  m or e  p ra c t i c a l  ma t te r s ,  an t i d um p i ng  sub s tan t i v e  
l a w s ,  i nc l u d in g  no rma l  va l ue ,  e xpo r t  p r i ce ,  d um p in g  ma rg in ,  i n j u r y,  
a nd  do me s t i c  i n du s t r y,  e sp e c ia l l y  w i t h  t h e  p ro b le m  o f  a  n on ma r k e t  
e con om y  co un t r y  w i l l  b e  d i scu s se d .  And  a  ne w p r ob le m ,  c ap t i v e  
p r od uc t i o n ,  i n  t he  a n t i du mp i ng  l e g i s l a t i on  f i e l d  w i l l  b e  a na l y se d .  
S ou th  A f r i can  an d  C h ine se  a n t i d um p i n g  l e g i s l a t i on s  h a ve  no  co n -  
s i de ra t i o n  w i t h  r e ga r d  t o  t h i s  r e sp e c t .  
 
F o u r t h l y,  a n t i du m p ing  m e a su re s  w i l l  be  d i s cu sse d .  Spe c i f i c  
a t t en t i o n  w i l l  be  g i ven  t o  p r i ce  un de r ta k i ng ,  a  m ea su re  u se d  
f r eq ue n t l y  b y  b o t h  e xpo r t e r s  a nd  ad min i s t e r i n g  a u t h o r i t i e s .  T he  
a d va n ta g es  an d  d i sad van ta ge s  o f  p r i ce  u nd e r tak in gs  r e la t ed  t o  
S ou th  A f r i ca  w i l l  b e  d i s cu s s ed .  T he  p rob le m pe r ta in in g  t o  p r i ce  
u nd e r tak i n g  i n  a d m in i s t r a t i o n  r e v ie w s  w i l l  b e  an a l y s ed  h i s to r i ca l l y  
a nd  co mpara b l y.  
 
F i f t h l y,  i n  t he  l i gh t  o f  t h e  an t i c i r cu mven t i o n  p ro v i s i o ns  do me s -  
t i ca l l y  a d op te d  by  som e  o f  t he  W TO Me mb er s ,  n am e l y  t he  E . U .  a nd  
t he  U .S . ,  t h i s  pa r t  w i l l  f o cu s  on  t h e  c r i t e r i a  o f  a  co mmo n  
a n t i c i r cu mve n t i on  l eg i s la t i o n .  A com par i so n  w i l l  b e  d on e  b e t we en  
t he  a n t i c i r cu mve n t i on  l eg i s l a t i on s  o f  t he  U .S . ,  t he  E .U . ,  Sou t h  
A f r i ca  a nd  C h i na .  
 
F in a l l y,  t he  s tu dy  c on c lud e s  w i t h  r e com me nd a t i o ns  f o r  t he  r e f o rm  
o f  an t i d um p i ng  l a ws  i n  So u t h  A f r i ca  a nd  C h i n a .  

 
1 .3  Methodology 
 
Th e  rese a rch  h a s  a  qu a l i ta t i ve  n a t u r e  i n  t h a t  an t i du mp ing  p rob le ms  
w i l l  be  de sc r i b ed  an d  d i scu sse d .  I n  o rd e r  to  come  to  a  c l ea r  
u nd e r s ta n d i ng  o f  t he  p r ob le m s  a nd  s o lu t i o n s ,  t he  a n t i d u mp ing  l a w s  
o f  t he  U .S . ,  t h e  E .U . ,  So u t h  A f r i ca  an d  Ch in a  w i l l  b e  co mpare d .  
T h e  s tu d y  a l so  h as  a  qu a n t i ta t i ve  a pp ro ac h ,  s i n ce  s ta t i s t i c s  on  
d um p in g  w i l l  b e  exam i ne d  an d  d eb a t ed .  F in a l l y,  ca se  s tu d ie s  w i l l  
b e  r e v ie w e d .  T h e  l e sso n s  l e a rn ed  f r om th i s  w i l l  co n t r i bu te  t o  
r e com me nd a t i on s  o n  a n t i du mp ing  l a ws  fo r  So u th  A f r i ca  a nd  C h in a .  
 
1 .4  Re levance  
 
A n  an a l y s i s  o f  du m p ing  a nd  a n t i du mp i ng  r e gu la t i o ns  w i l l  co n t r i bu t e  
t o  so l ve  so me  p ro b le ms  i n  i n t e rn a t i on a l  t r ad e .  Tod ay  man y  
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co un t r i e s  d eve lo p  t h e i r  i n t e r n a t i on a l  t r a de  u nd e r  t he  W TO  
a r ran ge men ts .  Du mp in g  a n d  an t i dump ing  ca se s  w i l l  f e a t u r e  
i n c rea s in g l y  i n  t h e  w o r ld .  Th e  pa r t i c i pa t i on  o f  Sou th  A f r i ca  a nd  
C h i na  i n  w o r ld  t r ad e  w i l l  i n c rea se  t he  n um be r  o f  d um p i ng  a n d  
a n t i du mp ing  case s  i n  t h ese  co un t r i e s .  Th e  s tu dy  w i l l  co n t r i b u t e  t o  
t he  So u t h  A f r i can  j u r i sp r u de nce  a s  t h e r e  i s  n o t  mu ch  w r i t t en  on  t he  
su b je c t  i n  So u t h  A f r i can  l a w.  
 
1 .5  Referenc ing 
 
Th e  s t y l e  o f  t h e  re f e re nc ing  used  i n  t h i s  s tu d y  i s  t h a t  o f  t h e  Jou r n a l  
f o r  Ju r i d i ca l  Sc ien ce .  
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Chapter  2  

Dumping  and ant idumping:  theory and  pract ice  
 

2 .1  In t roduct ion 
 
A t  t h e  e nd  o f  t h e  19 t h  cen tu ry  a nd  t he  b eg inn ing  o f  t h e  20 t h  ce n t u ry,  
so me  Eu r o pe an  cou n t r i es  e n t e re d  i n to  a n t i d ump in g  ag ree me n ts . 24 
B r i ta i n ,  Ho l l an d  an d  o t he r  E u rop ea n  co un t r i es  we re  d i ssa t i s f i e d  
w i t h  su ga r  d ump in g  f ro m so me  cou n t r i es .  I n  192 0  t he y  f i r s t  s i gn ed  
a n  i n t e r n a t i on a l  a g r ee me n t  o n  an t i d um p i ng . 25 
 
Whe n  t h e  f i r s t  a n t i d ump in g  l a ws  w e re  en ac te d ,  t he  p re va i l i n g  
e con om ic  t ho ug h t  o f  t h e  t im e  co nd em ne d  d ump in g  as  a  p re da to r y  
a c t i v i t y  o f  mo no po l i s t s .  I t  wa s  f e l t  t h a t  d ump in g  o ug h t  t o  be  
d e t e r r e d  t o  e nsu r e  a  m ar ke t  s ys t e m  c h a ra c te r i zed  by  f a i r  
co mp e t i t i on . 26 
 
Th e  a im  o f  t h i s  cha p t e r  i s  t o  co ns ide r  t h e  va r i ou s  de f i n i t i on s  o f  
d ump in g  a nd  an t i d ump in g .  Th e  re aso ns  f o r  dump in g  a s  we l l  as  t he  
k i nd s  o f  du mp ing  w i l l  b e  a n a l yze d .  I n  co nc lu s io n ,  a n t i du mp ing  
mea su re s  a re  exa min ed .  

 
2 .2  Dumping 
 
A n t i du mp ing  l eg i s l a t i o n  r e f l e c ts  bo th  eco no m i c  a nd  l e g a l  con ce r n s  
a s  w e l l  a s  so m e  accou n t i ng  con ce p ts .  T he r e f o re  a t  l ea s t  t wo  
d e f i n i t i o n s  o f  du mp ing ,  on e  e co nom i c  a nd  t he  o th e r  s ta t u t o r y,  m u s t  
f i r s t l y  b e  con s ide r e d . 27 
 
2 .2 .1  Economic  de f in i t i on  o f  dumping  
 
I n  econo mi cs ,  du mp ing  re f e rs  t o  t he  sa le  o f  go od s  a t  an  un fa i r l y  
d i sco un te d  p r i ce ,  mak ing  t he  ma rke t  un p red i c tab le ,  an d  t hu s  
d i f f i cu l t  f o r  t h e  co m pe t i t o r s  t o  op e ra te  i n . 28 Lo w en fe ld  d e f i ne d  t h a t  
“ d ump in g  embra ce s  an y  sa les  by  a  p r o du ce r  a t  l ow  p r i ce s  t o  ge t  r i d  
o f  s u r p l u s– i f  p o s s ib le  a f t e r  t he  cos ts  o f  p r od uc t i on  o f  t he  en t i r e  
l i ne  h a ve  bee n  re co ve red ” . 29 Pa r k in  d e f i ne d  t h a t  “ [ d ]u mp i ng  i s  t he  
se l l i n g  o f  go od s  i n  a  f o r e i gn  m ar ke t  f o r  a  l ow e r  p r i ce  t ha n  i n  t he  

                                                        
24  C h e n  X i a o y i n g  2 0 0 3 : 2 1 2  
25  Z h a n g  Z h i b i n  2 0 0 2 : 1  
26  S e a v e y  1 9 7 0 : 1 ;  Z h a n g  Z h i b i n  2 0 0 2 : 1  
27  B r y a n  1 9 8 0 : 3 ;  S h a n g  M i n g  2 0 0 3 : 2 - 5 ;  Wa n g  J i n g q i  2 0 0 0 : 3 - 5 .  
28  Wa n g  J i n g q i  2 0 0 0 : 3 ;  S m i t  e a  1 9 9 6 : 4 5 3 .  
29  L o we n f e l d  1 9 8 3 : 3 6 .  



 14

d omes t i c  ma rke t  o r  f o r  a  l o we r  p r i ce  t h an  i t s  co s t  o f  p rod uc t i o n . ” 30  
S uch  a  p r ac t i ce  ca n  a r i se  f r om a  d i s c r im ina t i n g  mo no po ly  s ee k in g  
t o  ma x im ize  p ro f i t .  F ree  ca p i ta l i sm  en cou ra g es  do me s t i c  p ro -  
d uc t i o n  f o r  e xp o r t  a t  l o w  p r i ce s .  A t  t he  sam e  t i me  i t  b l oc k s  t h e  
impo r t  o f  f o r e ig n  g oo ds  a t  d i sco un t  p r i ces  b y  b o t h  ta r i f f  a nd  
n on - ta r i f f  me asu r e s . 31 
 
I n  1 92 2  Jaco b  V ine r, 32 an  Amer i can  eco no m i s t ,  d e f i n e d  du mp in g  
a s  “ p r i ce  d i s c r im i n a t i on  be t w ee n  na t i o na l  m ar ke ts ” . 33 The  t e rm  
“ p r i ce  d i sc r i m ina t i on ”  wa s  a ccep te d  i n  t he  f i e l d  o f  e con om i cs . 34 
A l so  m o s t  ob se r ve r s  b e l i e ve  t ha t  d um p in g  o ccu rs  o f t e n  a s  a  f o r m  
o f  i n te rna t i o na l  p r i ce  d i sc r im ina t i on . 35 Spe c i f i c a l l y,  p r i c e  d i s c r im i -  
n a t i on  i s  a  f un c t i on  o f  t he  m an u f ac t u re r  se l l i ng  c o mpara b l e  
p rod uc ts  a t  d i f f e re n t  p r i ce s  i n  d i f f e re n t  ma rke ts .  B u t  wh a t  i s  “ p r i ce  
d i sc r im in a t i o n  be twee n  na t i ona l  ma r ke ts ”?  
 
A c co r d in g  t o  La n t z ,  eco n o mi s ts  h a ve  fo un d  t ha t  f o r  a  f i r m  t o  
e ng ag e  i n  c la s s i c  p r i ce  d i sc r im ina t i on ,  t he  f i r m  mu s t  op e r a t e  un de r  
co nd i t i on s  w he r e  ma r ke ts  a re  se pa r ab le ,  t he  f i r m  h as  ma r k e t  
p ow er,  an d  t he  t wo  m ar ke ts  h a ve  d i f f e r e n t  l e ve l s  o f  de ma nd  f o r  t he  
p r od uc t .  Whe n  th e se  co nd i t i ons  e x i s t ,  p r i ce  d i sc r i m ina t i on  r e su l t s  
i n  a  f i r m  ma x im iz i ng  i t s  p ro f i t s . 36 
 
V ine r  d id  no t  e xp ou nd  on  t h i s  qu es t i o n .  Wh a t  h e  o ug h t  t o  ha ve  sa id  
i s  t h a t  “ p r i ce  d i sc r im ina t i o n  be twee n  na t i o na l  mar ke ts ”  ha s  t wo  
d i f f e r en t  f o r m s :  o n e  i s  i f  t h e  p r i ce  i n  t he  impo r t i n g  cou n t r y ’s  ma r k e t  
i s  h ig he r  t ha n  t he  p r i ce  i n  t h e  e xpo r t i n g  cou n t r y ’s  m a r ke t . 37 The  
o th e r  i s  i f  t h e  p r i ce  i n  t h e  imp o r t i n g  c ou n t r y ’s  m ar ke t  i s  l o we r  t h an  
t he  p r i ce  i n  t h e  e xp o r t i ng  c ou n t r y ’s  m ar k e t . 38 Eco no mi s ts  ca l l  t h e  
f o rmer  p he nome non  “ re ve r se  d ump in g ” ,  an d  t he  l a t t e r  “ ob ve r se  
dump in g ” . 39 
 
R e ve r se  d um p i ng  m ea ns  a  h i gh -p r i ce d  e xpo r t . 40 I t  i s  n o t  san c -  
t i on ed  p re sumab ly  be cau se  p rod uce rs  be ne f i t  f r om th e  resu l t i n g  

                                                        
30  P a r k i n  1 9 9 3 : 9 7 5 ;  F e l l e r  1 9 7 1 : 1 2 1 .  
31  Wa n g  J i n g q i  2 0 0 0 : 3 .  
32  V i n e r  1 9 2 3 .  
33  V i n e r  1 9 2 3 : 3 ;  B r y a n  1 9 8 0 : 3 .  
34  S m i t  e a  1 9 9 6 : 4 5 3 ;  B h a l a  1 9 9 5 : 8 - 9 .  S e e  a l s o  L i ps e y  e a  

1 9 8 4 : 2 4 5 - 2 5 1  f o r  a  d e ta i l e d  d i s c u s s i o n  o f  p r i c e  d i s c r i m i -  n a t i o n  i n  
t h e  t h e o r y  o f  e c o n o m i c s .  

35  V i n e r  1 9 2 3 : 3 ;  B r y a n  1 9 8 0 : 3 ;  L a n t z  1 9 9 4 - 1 9 9 5 : 9 9 7 .  
36  L a n t z  1 9 9 4 - 1 9 9 5 : 9 9 7 - 9 9 8 ;  P a r k i n  1 9 9 3 : 9 7 5 .  
37  B r y a n  1 9 8 0 : 4 .  
38  B r y a n  1 9 8 0 : 4 .  
39  C h e n  X i a o y i n g  2 0 0 3 :  2 1 2 .  
40  B r y a n  1 9 8 0 : 4 .  
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i n c rea se d  p r o f i t s  a nd  co n su m ers  ma y  b e  f a vo r e d  by  l ow e r  d om e s t i c  
p r i ce s . 41 Ob ve r se  du mp ing ,  o n  t h e  o th e r  h an d ,  m ea n s  a  l o w-p r i ced  
e xpo r t . 42 I t  i s  ge ne r a l l y  san c t i on ed  be cau se  th e  con su mer s  o f  t he  
impo r t i n g  cou n t r y  l i ke  t o  p u r ch ase  th e  che ap  p r i c e  p r od uc ts  a nd  
t he  domes t i c  p roduce rs  w i l l  l o se  t h e i r  sha re  o f  t he  domes t i c  ma r ke t  
a nd  p r o f i t s . 43 
 
I n  t h i s  s t ud y  t h e  f ocus  w i l l  be  on  “obve rse  du mp ing ” ,  b eca use  o n l y  
t h i s  f o r m  o f  du mp ing  can  i n j u re  a nd  t h re a t en  t he  d eve lo pmen t  o f  
i n du s t r i e s  o f  t h e  i m po r t i n g  cou n t r y.  D u r in g  t h e  1 6 t h  an d  17 t h  
ce n t u r i e s ,  B r i ta i n  ad op te d  t h i s  wa y  t o  de s t ro y  s im i l a r  i nd us t r i e s  i n  
f o re ign  m arke ts . 44 Du r i n g  t h e  ea r l y  20 t h  cen tu r y,  du mp ing  b y  f i r m s  
i n  G e r ma ny  wa s  a l so  w id esp rea d . 45 

 
2 .2 .2  Lega l  de f in i t i on  o f  dump ing  
 
Th e  eco no mic  de f i n i t i on  o f  d ump ing 46 i s  t he  ba s i s  f o r  du mp ing  a s  a  
l a w  no t i o n .  I n  c on t r a s t  t o  t he  eco no mi c  d e f i n i t i o n ,  t h e  l e g a l  
d e f i n i t i o n  s ho u ld  i n c lu de  b o th  t he  ac t  o f  p r i ce  d i s c r i m in a t i on  i n  
i n te r na t i o na l  t r ad e  a nd  t he  f a c t  o f  a n  i n ju r y  t o  a  do me s t i c  
i n du s t r y. 47 F e l l e r  d e f i n ed  t h a t  “ du mp ing  i s  i n  e sse n ce  t h e  p rac t i c e  
o f  se l l i ng  g oo ds  ab r oa d  a t  a  p r i ce  l o we r  t ha n  t h a t  c ha rg ed  f o r  l i ke  
g oo ds  b y  t he  sam e  p r od uce r  i n  i t s  d om es t i c  m ar ke t . 48 Th e  a u t ho r i -  
ta t i ve  l e ga l  de f i n i t i on  o f  du mp in g  i s  i n  t he  WTO A n t i du mp in g  
A g r ee me n t . 49  I t  i s  mo re  l im i t ed  an d  t ech n i ca l .  Th e  WTO 
A n t i du mp ing  Ag ree men t  s ta t es :  

 
F o r  t h e  p u r p o s e  o f  t h i s  A g r e e m e n t ,  a  p r o d u c t  i s  t o  b e  
c o n s i d e r e d  a s  b e i n g  d u m p e d ,  i . e .  i n t r o d u c e d  i n t o  t h e  
c o m m e r c e  o f  a n o t h e r  c o u n t r y  a t  l e s s  t h a n  i t s  n o r m a l  v a l u e ,  
i f  t h e  e x p o r t  p r i c e  o f  t h e  p r o d u c t  e x p o r t e d  f r o m  o n e  
c o u n t r y  t o  a n o t h e r  i s  l e s s  t h a n  t h e  c o m pa r a b l e  p r i c e ,  i n  
t h e  o r d i n a r y  c o u r s e  o f  t r a d e ,  f o r  t h e  l i k e  p r o d u c t  wh e n  
d e s t i n e d  f o r  c o n s u m p t i o n  i n  t h e  e x p o r t i n g  c o u n t r y. 50 

 
                                                        
41  B r y a n  1 9 8 0 : 4 .  
42  B r y a n  1 9 8 0 : 4 .  
43  B r y a n  1 9 8 0 : 4 .  
44  V i n e r  1 9 6 6 : 3 9 - 4 0 .  
45  V i n e r  1 9 6 6 : 5 1 - 5 3 .  
46  S e e  pa r  2 . 2 . 1 .  
47  B r y a n  1 9 8 0 : 3 ;  L o we n f e l d  1 9 8 3 : 1 5 5 .  
48  F e l l e r  1 9 7 1 : 1 2 1 .  
49  T h a t  i s  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  V I  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e  1 9 9 4 .  
50  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  V I  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e  1 9 9 4 .  A r t i c l e  2 . 1 .  
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Fo r  i n s ta nce ,  i n  1 97 0  SON Y so ld  a  TV  f o r  $ 18 0  i n  Am er i ca .  A t  t he  
sa me  t ime  t h i s  TV  wa s  so ld  i n  Japan  f o r  $3 33 .  Th i s  p r i c i n g  a c t i on  
i n  Amer i ca  co ns t i t u t es  du mp ing . 51  
 
T h e  Ag r ee me n t  d oe s  no t  ou t l a w  a c ts  o f  d um p in g  a l t o g e t he r.  I t  
co nd emn s  an d  em bo d ie s  d i sc ip l i n e  o n l y  o n  du mp ing  t h a t :  
 
•  cau se s  m a t e r i a l  i n j u r y  t o  a  d om es t i c  i nd us t r y ; 52 o r  
•  po ses  a  t h r e a t  o f  m a t e r i a l  i n j u r y  t o  a  d om es t i c  i nd us t r y ; 53 o r  
•  cau se s  ma te r i a l  r e ta r d a t i on  o f  t he  es ta b l i sh me n t  o f  a  

do me s t i c  i n du s t r y. 54 
 
T h i s  l e ga l  r eq u i r e m e n t  o f  i n j u r i es  t o  a  d om es t i c  i nd us t r y  i s  n o t  pa r t  
o f  t he  eco no mi c  d e f i n i t i o n ,  bu t  i t  ca n  h e lp  t o  d i s t i ng u i s h  b e t we en  
t ho se  case s  i n  wh i ch  d ump in g  sho u ld  no t  be  p ro h ib i t e d  an d  t h ose  
s i t u a t i on s  i n  w h i c h  du t i e s  sh ou ld  b e  i mp o se d . 55 
 
On  th e  bas i s  o f  t h e  WTO An t i du mp ing  Ag re emen t ,  ea ch  me m be r  
co un t r y  s t i p u la te s  t h e  d e f i n i t i on  o f  d um p in g  i n  t h e i r  o wn  
a n t i du mp i ng  l a w,  w h i ch  i s  s i m i l a r  t o  t h e  WTO ’s ,  e .g .  t ha t  o f  t he  
Un i t e d  Sta t es  a nd  So u t h  A f r i ca .  
 
S ou th  A f r i ca n  I n t e r n a t i on a l  Tra de  Ad m in i s t r a t i o n  A c t  o f  20 0 2  
s t i p u la te s  t he  d e f i n i t i o n  o f  du mp in g  as  f o l l ow s :  
 

[ D ] u m p i n g  m e a n s  t h e  i n t r o d u c t i o n  o f  g o o d s  i n t o  t h e  
c o m m e r c e  o f  t h e  R e p u b l i c  o r  t h e  C o m m o n  C u s t o m s  A r e a  
a t  a n  e x p o r t  p r i c e  c o n t e m p l a t e d  i n  s e c t i o n  3 2 ( 2 ) ( a )  t h a t  i s  
l e s s  t h a n  t h e  n o r m a l  v a l u e ,  a s  d e f i n e d  i n  s e c t i o n  3 2 ( 2 ) ,  o f  
t h o s e  g o o d s . 56 

 
T h e  Ch in a  A n t i du mp ing  Sta t u t e  de f i n es  du mp i ng  a s  o cc u r r i n g  wh e n  
“a n  imp o r t ed  p ro du c t  i s  i n t ro du ced ,  i n  t h e  o rd in a ry  co u r se  o f  t r ad e ,  
i n to  t he  c o mmer ce  o f  t he  Pe op le ’s  R e p ub l i c  o f  Ch in a  a t  an  e xpo r t  

                                                        
51  h t t p : / / w w w. w t o . o r g  
52  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  V I  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e  1 9 9 4 .  A r t i c l e  3 . 1 .  
53  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  V I  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e  1 9 9 4 .  A r t i c l e  3 . 7 .  
54  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  V I  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e  1 9 9 4 .  A r t i c l e  3 .  N o t e s : 9 .  S e e  a l s o  
R a f i q u l  1 9 9 9 : 2 0 4 ;  B h a l a  1 9 9 5 : 1 0 .  

55  B r y a n  1 9 8 0 : 5 .  
56  S o u t h  A f r i c a  I n t e r n a t i o n a l  Tr a d e  A d m i n i s t r a t i o n  A c t  2 0 0 2 :  C h a p t e r  

1 . 1 ( 2 ) .  
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p r i ce  l e s s  t ha n  i t s  n o r ma l  v a lu e ” . 57 
 
2 .2 .3  Reasons  fo r  dumping  
 
Wh y  com pa n ie s  ch oo se  to  d ump  p rod uc ts  ab ro ad  ca n  va ry  g re a t l y  
f r om ca se  to  ca se  o r  e ve n  sa le  t o  sa le . 58 So  du mp ing  ha s  d i f f e re n t  
a im s  an d  m o t i va t i on s . 59 Somet ime s  i t  i s  t o  se l l  supe r f l u ou s  p ro -  
d uc ts ,  i n  o rd e r  t o  ke ep  bu s in e s se s  a l i ve  a nd  to  d eve lop  t he i r  
p os i t i o n s .  Som e t i m es  i t  i s  t o  e a r n  f o re ig n  e xcha ng e ,  i n  o r de r  t o  
b a la nce  i nc om e  a n d  e xpe n se s .  S o m e t ime s  i t  i s  t o  co m pe te  f o r  
c l i en ts ,  g a in  a  s ha re  i n  f o r e ig n  ma rk e ts  a nd  t e s t  t he  r ea c t i on  o f  
f o r e ign  m ar ke ts  t o  a  l ow  p r i c e .  So me t im es  i t  i s  i n  o rd e r  t o  d r i ve  o u t  
co mp e t i t o r s  a nd  se t  u p  a  mo no po l i s t i c  s ta t u s . 60 Fo r  t he se  a im s  
a nd  mo t i va t i on s  f i r ms  c an n o t  b e  l e ga l l y  r e bu ked  b eca use  l a ws ,  
i n c lu d in g  t h e  GAT T a n t i du m p ing  ag r e emen t  a n d  a n t i d u m p in g  l a w s ,  
d o  no t  ta ke  a ims  a n d  mo t i va t i o ns  i n to  co ns id e r a t i o n .  Th e  l aw  on l y  
n o t i ce s  t he  f ac t  a nd  t he  a f t e r m a t h . 61  
 
Ou ds ten  d i v i d ed  t he  r e aso ns  f o r  d um p in g  i n t o  two  g r ou ps . 62 F i r s t ,  
“ f i rm - o r i e n te d ”  r e aso ns  r e la t ed  t o  c i r cu m s ta n c e s  w i t h in  t he  f i r m . 63 
F o r  i n s ta n ce ,  t he  d um p i ng  f i r m  ma y  s i mp ly  w a n t  t o  ge t  r i d  o f  o l d  
s t oc k ,  o r  o f  e xce s s  sup p l y  d u e  to  a  de c rea se  i n  d em an d .  Se con d ,  
“ m arke t -o r i en te d ”  r ea son s  r e la t ed  t o  t he  f i r m ’s  p o s i t i o n  on  t he  
f o re ign  m arke t . 64 A f i rm  may  be  w i l l i ng  t o  accep t  i n i t i a l  l o w  p ro f i t s  
o r  e ven  l o sse s  i n  o r de r  t o  ga in  a  f o o t ho ld  i n  t he  m ar ke t ,  t o  i nc re a s e  
i t s  ma r ke t  sh a re ,  o r  d r i ve  o u t  i t s  co m pe t i t o r s . 65 
 
Sp ec i f i ca l l y,  t h r ee  ca use s  o f  du mp ing  sh ou ld  b e  m en t i o n ed  h e r e :  
 
F i r s t ,  t h e  expo r t  o f  g oo ds  ma y  b e  d r i ven  b y  a  p r og ra m  o r  p o l i c y.  
N on ma r k e t  e con o m i c  f o r c e s  an d  i n f l ue nce s  c a n  ha ve  a  de te r m in ing  
e f f ec t  o n  p r i ce  l e ve l  i n  t h e  m a rke t p la ce .  I n du s t r i e s  t ha t  p r od uce  
ce r ta in  g oo ds  on l y  f o r  e xp o r t  ma y  e ng ag e  i n  p r i ce  d i s c r i m in a t i on  
a mo ng  e xpo r t  m a r k e ts  f o r  a  va r i e t y  o f  r e aso ns ,  s uch  as  d i f f e re nc e s  
i n  t r ad e  b a r r i e r s  i n  d i f f e ren t  ma rke ts ,  ta rge t i n g  o f  cou n t r i es ,  t h e  

                                                        
57  S e e  t h e  C h i n a  A n t i d u m p i n g  St a t u t e  2 0 0 2 : A r t i c l e  3 .  F o r  a  b r i e f  

h i s t o r i c  o v e r v i e w  o f  a n t i d u m p i n g  l e g i s l a t i o n  o f  C h i n a ,  s e e  S e c t i o n  
3 . 5  o f  t h i s  d i s s e r t a t i o n .  S e e  a l s o  L i  Ya n g  2 0 0 3 : 2 .  

58  St e wa r t  1 9 9 9 : 6 9 7 .  
59  Wa n g  J i n g q i  2 0 0 0 : 5 ;  S h e n  M u z h u  2 0 0 2 :  4 6 8 .  
60  E h r e n h a f t  2 0 0 2 : 3 7 1 ;  L a n t z  1 9 9 4 - 1 9 9 5 : 9 9 7 ;  V i c t o r  1 9 8 3 : 3 5 0 .  
61  Wa n g  J i n g q i  2 0 0 0 : 5 ;  S h e n  M u z h u  2 0 0 2 :  4 6 8 .  
62  O u d s t e n  1 9 8 9 : 3 2 5 .  
63  O u d s t e n  1 9 8 9 : 3 2 5 .  
64  O u d s t e n  1 9 8 9 : 3 2 5 .  
65  O u d s t e n  1 9 8 9 : 3 2 5 .  
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n ee d  to  g en e r a te  h a r d  cu r r en c y,  imp e r f e c t  i n fo r ma t io n ,  a nd  
d i f f e renc es  i n  du t y  ra t es . 66 
 
P r i ce  d i sc r im in a t i on  ma y  b e  su pp o r t ed  d i r ec t l y  o r  i n d i r e c t l y  b y  
p r od uce r s ’ g o ve r nmen t  i n  a n  e f f o r t  t o  d eve lop  an  i n du s t r i a l  
i n f r a s t r u c tu r e  t h r ou gh  g r ow th  i n  e xp o r t ed  g oo ds .  I n  t h e  ca se  o f  
Ja pan ,  i n  pa r t i cu l a r,  such  e xpo r t  d e ve lop me n t  h as  be en  t i ed  t o  
i n du s t r i a l  p o l i c y,  a nd  t h e  imp lemen ta t i o n  o f  t h i s  p o l i c y  ha s  d r i ve n  
Ja pan e se  c om pe t i t i ven e s s  u p  a nd  pu she d  p r i ces  i n  t h e  ta r g e t ed  
marke ts  down . 67 
 
S eco nd ,  d um p i ng  i s  u se d  s t r a t eg i ca l l y  t o  e xpan d  m ar k e t  sha r e .  
Th i s  ma r ke t -d r i ve n  s t ra t eg y  i s  o f t en  a  co ro l l a r y  t o  t h e  su cce ss  o f  
a n  exp o r t - o r i e n t ed  i n du s t r i a l  p o l i c y,  bu t  i t  can  a l so  o pe r a t e  i n  an y  
co mp e t i t i ve  m ar ke t .  T h e  r a t i o na le  i s  s im p l e :  s e l l  o r  d u m p  g oo ds  … 
g a in  m ar k e t  sha r e  … r a i s e  p r i ce s .  T he  s t r a t eg y  d oe s  n o t  h a ve  t o  be  
d r as t i c  o r  i n vo l ve  m on op o l i s t i c  o r  o l i g op o l i s t i c  a r r a ng e m en t ;  i t  i s  
a n  e f f ec t i ve  an d  i ne xp en s i ve  w ay  o f  m a x im i z in g  r e t u r n s  o n  
l o ng - te r m  in ve s t m e n t ,  e sp e c ia l l y  w he n  t he  hu rd le  r a te  f o r  
i n ve s t m e n t  a nd  t he  sh o r t - t e r m  e xpe c ta t i on s  o f  i n ve s t o r s  a r e  n o t  a  
g r ea t  con ce rn . 68 
 
Th i rd ,  i t  i s  n ece ssa ry  t o  d i sp o se  o f  exce ss  do me s t i c  p rod uc ts .  
A l t h ou gh  sp o rad i c  d ump ing  i s  p rob ab l y  l e ss  l i ke l y  t o  p ro du ce  an  
a n t i du mp i ng  a l l eg a t i o n ,  s i n c e  p r i ce  d e p r e ss ion  i s  on l y  t e m pora r y  i f  
s t r uc t u ra l  a d jus t me n t  i n  an  i n du s t r i a l  eco no my  ha s  be e n  de la yed  
b y  g o ve r n m en t  a c t i o n  o r  su pp o r t ,  d um p in g  co nd i t i on s  ma y  p re va i l  
f o r  a  l o ng e r  pe r i o d .  S uch  d e laye d  s t ru c t u ra l  a d ju s tme n t  a nd  
g o ve rnme n ta l  l a rge sse  ha ve  be en  be h in d  t h e  wo r l d ’ s  s t ee l  c r i s i s  o f  
t he  pas t  t we n t y  y e a rs ,  m a k in g  t h e  s te e l  i nd u s t r y  t he  l a r ges t  u se r  o f  
a n t i du mp i ng  l aw s ,  i n  t h e  U .S .  a nd  e l s e wh ere . 69 
 
D um p i ng  f o r  w ha te ve r  r e aso n  i s  a n  u n f a i r  co m p e t i t i ve  a c t i o n . 70 I t  
n o t  o n l y  a f f ec ts  t h e  eco no m i c  de ve l op m en t  o f  a n  i mp o r t i ng  c ou n t r y,  
b u t  a l so  d i s tu rbs  t h e  no rma l  i n te rn a t i o na l  co mp e t i t i ve  o rde r.  
T h e re fo re  d um p i ng  i s  an  a c t i o n  t h a t  s h ou ld  b e  p roh ib i t e d . 71 
 
M an y  s ta t es  h a ve  s e t  u p  d om es t i c  l a ws  a ga in s t  du mp in g  an d  so me  

                                                        
66  St e wa r t  1 9 9 9 : 6 9 7 .  
67  St e wa r t  1 9 9 9 : 6 9 8 .  
68  St e wa r t  1 9 9 9 : 6 9 8 .  
69  St e wa r t  1 9 9 9 : 6 9 8 .  
70  Wa n g  J i n g q i  2 0 0 0 : 5 ;  S h e n  M u z h u  2 0 0 2 :  4 6 9 ;  R a f i q u l  1 9 9 9 : 2 0 3 .  
71  Wa n g  J i n g q i  2 0 0 0 : 5 ;  S h e n  M u z h u  2 0 0 2 :  4 6 8 ;  S h a n g  M i n g  

2 0 0 3 : 1 0 - 11 .  
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i n t e rna t i o na l  ag re emen ts  t o  l im i t  an d  ba r  d ump in g  we re  ma de . 72 
S ou th  A f r i ca  i s  on e  o f  t h e  f i r s t  co un t r i e s  t h a t  se t  u p  a n t i du mp ing  
l a w s .  So u t h  A f r i ca  ha s  ha d  l a ws  t o  co n t ro l  a c ts  o f  d ump ing  s i n ce  
1 91 4 . 73 Ch in a  f i r s t  f o rmu la t ed  i t s  F o re ign  Tra de  La w i n  1 99 4 ,  
co n ta i n i n g  so me  p r i n c ip le s  ab ou t  a n t i du mp ing  an d  mea su r e s  
a ga ins t  d um p in g .  I n  1 99 7 ,  C h in a  e na c te d  an  An t i d um p in g  a nd  
Cou n t e r va i l i n g  L a w.  I n  20 01  Ch in a  ad op te d  a n  “a n t i - du mp in g  
s ta tu te ”  o n  t h e  ba s i s  o f  t h e  sa id  An t i du mp in g  an d  Co un te r va i l i n g  
L aw. 74 
 
2 .2 .4  K inds  o f  dump ing  
 
I n  o rde r  t o  an a l yse  du mp in g  bo th  t h eo re t i ca l l y  an d  e mp i r i ca l l y  i t  i s  
n ece s sa r y  t o  ca t e g o r i se  a n d  c la ss i f y  t he  t ype  o f  du mp i ng .  
 
I n  19 23 ,  V ine r  i d en t i f i ed  t h re e  t ype s  o f  dump ing  s i t ua t i o ns :  
sp o ra d i c  o r  t e mp or a ry  du mp ing ,  sho r t - t e rm  o r  i n t e rm i t t en t  du mp ing  
a nd  l o ng - t e rm  o r  con t i n uo us  dump ing . 75 I n  1 99 8 ,  W i l l i g  p r o v id ed  
t wo  k i n d s  o f  dump in g :  mon op o l i z i ng  an d  no nmon op o l i s i ng  
dump in g . 76 The re  a re  t wo  so u rces  o f  mon op o l i z i ng  du mp ing  na me -  
l y  s t r a t eg i c  a nd  p r ed a t o ry.  Non mo no po l i s i n g  du mp ing  co ns i s ts  o f  
m a r ke t  e xpan s ion ,  cy c l i ca l  a nd  s ta te  t r ad i ng  du mp ing . 77 V ine r ’ s  
c l a s s i f i ca t i o n  i s  m or e  acce p ta b le  w i de l y  a nd  t r ad i t i on a l l y  b y  m o s t  
e con om is ts . 78 T h e re fo re ,  i n  t h i s  sec t i o n  V ine r ’s  c l a s s i f i c a t i on  w i l l  
b e  i n t r od uce d  i n  d e ta i l .  
 
Sp o rad i c  du mp ing  re f e r s  t o  a n  ac t i on  whe re  exp o r t e r s ,  i n  o rd e r  to  
g e t  r i d  o f  o ve rs t o ck e d  g oo ds ,  a t  t im es  l ow er  t he  p r i ce  t o  s e l l  go o d s  
i n  a  f o re ig n  cou n t r y. 79 Be ca use  t h i s  k i n d  o f  du mp ing  h as  n o  i n t e n -  
t i on  t o  sp o l i a te  f o r e ign  m ar ke ts ,  s o m e  a n t i d um p in g  t h eo r i s ts  t h in k  
i t  i s  no t  a  da ng e r.  Bu t  o th e rs  t h i n k  i t  i s  t he  mos t  h a rmfu l  p rac t i ce  t o  
t he  eco n o my  o f  t h e  i m po r t i n g  co u n t r y.  I t  c an  cau se  a  b a le f u l  
a f t e r m a t h  t o  t he  p ro du ce rs  o f  t he  im po r t i n g  c ou n t r y,  w h o  r e l y  o n  
t he  dome s t i c  m a r ke t . 80  T he  An t i d um p in g  r e g u la t i on  d ocu me n t  

                                                        
72  L a n t z  1 9 9 4 - 1 9 9 5 : 1 0 0 0 .  
73  S h a n g  M i n g  2 0 0 3 :  4 4 0 .  
74  S h a n g  M i n g  2 0 0 3 :  4 6 4 ;  C h e n  X i a o y i n g  2 0 0 3 :  2 1 5 .  
75  V i n e r  1 9 6 6 : 2 3 ;  S h a n g  M i n g  2 0 0 3 : 6 - 7 ;  Wa n g  j i n g q i  2 0 0 0 : 6 ;  K r i s h n a  

2 0 0 1 : 6 - 7 .  
76  W i l l i g  1 9 9 8 : 6 7 .  S e e  a l s o  M e r l e  H o l d e n  2 0 0 2 : 9 .  A n t i  d u m p i n g :  a  

r e a c t i o n  t o  t r a d e  l i b e r a l i s a t i o n  o r  a n t i  c o m p e t i t i v e ?  U n i v e r s i t y  o f  
N a t a l ,  D u r b a n .  h t t p : / / w w w. e s s a . o r g . z a / d o wn l o a d / pa p e r s / 0 0 4 . p d f .  
( L a s t  v i e w  o n  1 5  M a y  2 0 0 6 )  

77  H o l d e n  2 0 0 2 : 9 .  S e e  a b o v e  n o t e .  
78  S h a n g  M i n g  2 0 0 3 : 6 - 7 ;  Wa n g  j i n g q i  2 0 0 0 : 6 ;  K r i s h n a  2 0 0 1 : 6 - 7 .  
79  S m i t  e a  1 9 9 6 : 4 5 3 ;  K r i s h n a  2 0 0 1 : 6 .  
80  Z h a n g  Yuq i n g  1 9 9 3 : 4 ;  S h a n g  M i n g  2 0 0 3 : 6 ;  Wa n g  J i n g q i  2 0 0 0 : 6 .  
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( 1 97 9 )  co nce rn in g  i n j u r y  ca used  b y  d u mp in g  co n f i rms  t he  
l a s t -men t i one d  v ie wp o in t . 81 
 
S ho r t - t e r m o r  i n t e r m i t t en t  d u mp ing  r e fe rs  t o  a n  ac t i o n  t h a t  l a s ts  f o r  
a  l im i t ed  pe r i od  o f  t im e .  E x p o r t e r s ,  i n  o r de r  t o  c on t r o l  o r  com pe te  
i n  f o r e ign  m ar ke ts  f r o m t im e  t o  t im e ,  s e l l  goo ds  a t  a  p r i ce  l e ss  t h an  
i t s  ho me  p r i ce  o r  l ess  t h an  i t s  co s t  o f  p rod uc t i o n . 82 I f  co mp e t i t o r s  
h a ve  b ee n  e l i m i na te d ,  t he  exp o r t e r s  i n c r e ase  t he  p r i ce  a s  
mon op o l i e s  an d  ga in  t he  h ig he s t  p ro f i t s . 83 T h i s  k in d  o f  d u mp ing  i s  
d i f f e r en t  f r o m sp o r ad i c  du m p ing ;  t he  a im  o f  e x p o r t e r s  i s  t o  con t r o l  
a nd  do min a t e  f o r e ign  ma r k e ts .  I t  i s  a n  a c t i on  t ha t  i s  p r ed a t o r y  i n  
n a t u r e . 84 I t  p rog resses  sys t e ma t i ca l l y  du r i ng  a  t ime ,  a nd  h a rms  
t he  i n du s t r y  o f  t he  impo r t i n g  cou n t r y.  I t  i s  a n  un fa i r  p ra c t i ce .  
A n t i du mp ing  l a ws  a c t  mo s t l y  t o  p roh ib i t  t h ese  a c t i on s . 85 
 
L on g - t e rm  o r  con t i n uo us  du mp in g ,  r e f e r s  t o  e xpo r t e r s  con t i nu ou s l y  
se l l i n g  g oo ds  a t  a  l o w  p r i ce  i n  f o r e ig n  m ar ke ts . 86 T he  a im  a n d  
ch a ra c te r  o f  t h i s  k i nd  o f  d u mp ing  a re  t he  sam e  a s  i n te r m i t t e n t  
d um p in g .  Th e  d i f f e re nc e  i s  t h a t  t h e  p re da to ry  a im  i s  c l e a r e r.  
E xpo r te r s  kee p  t he  do me s t i c  p r i c e  l e ve le d  o f f  b y  l o ng - t e r m  
d um p in g  i n  f o r e ig n  cou n t r i es ,  i n  o r d e r  t o  ke ep  th e i r  p rod uc t i v e  
ca pa c i t y. 87 T he  du mp ed  p r o d uc ts  m i g h t  g e t  g o ve rnmen ta l  e xp o r t  
e nco u ra ge me n t  o r  e ven  an  e xp o r t  sub s id y. 88  Fo r  an  impo r t i ng  
co un t r y,  t h i s  k i nd  o f  du mp ing  i n j u re s  i t s  d omes t i c  i nd u s t r y  
p rod uc in g  s im i l a r  p rod uc ts .  Fo r  an  e xp o r t i ng  co un t r y,  on e  rea son  
t ha t  e xpo r t e r s  a re  a b l e  t o  p e r f o rm  lo ng - te rm  d um p ing ,  i s  t h a t  t he y  
se l l  g oo ds  a t  a  h i g h  p r i ce  i n  t he i r  own  cou n t r y. 89 Con sum ers  i n  t h i s  
w ay  i n d i r e c t l y  su b s id i ze  d u m p in g .  I n  t h i s  w a y  l o ng - te r m du mp in g  
d oe s  no t  b en e f i t  t he  eco no m y  o f  t he  e xp o r t i ng  cou n t r y. 90 An o t he r  
r e aso n  i s  t ha t  t he  fo re ig n  d eman d  fo r  a  p rod uc t  ma y  be  more  p r i c e  
e las t i c  t h an  t he  d omes t i c  de ma nd ,  i n  o t he r  wo rds ,  t h e  f o re ign  
d em an d  d im in i she s  q u i c k l y  w he n  p r i c e s  a re  i n c rea sed . 91 
 
2 .2 .5  Cond i t ions  o f  dumping  
                                                        
81  T h e  A n t i d u m p i n g  r e g u l a t i o n  d o c u m e n t  ( 1 9 7 9 )  r e f e r s  t o  t h e  

A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  t h e  G en e r a l  A g r e e m e n t  o n  Ta r i f f s  
a n d  Tr a d e  1 9 7 9 .  

82  K r i s h n a  2 0 0 1 : 6 .  
83  S m i t  e a  1 9 9 6 : 4 5 3 .  
84  L i ps e y  e a  1 9 8 4 : 8 0 0 .  
85  S h a n g  M i n g  2 0 0 3 : 6 - 7 ;  Wa n g  J i n g q i  2 0 0 0 : 6 .  
86  S m i t  e a  1 9 9 6 : 4 5 3 .  
87  K r i s h n a  2 0 0 1 : 6 .  
88  S e e  L o w e n f e l d  1 9 8 3 : 3 7  f o r  a  b r i e f  i n t r o d u c t i o n  o f  s u b s i d i e s .  
89  O s o d e  2 0 0 3 - 2 0 0 4 : 2 0 .  
90  Wa n g  J i n g q i  2 0 0 0 : 7 ;  S h a n g  M i n g  2 0 0 3 : 6 .  
91  S m i t  e a  1 9 9 6 : 4 5 3 .  
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A n  e xp o r t e r  ma y  s u cce s s fu l l y  en ga ge  i n  a  b i f u r ca t ed  c r o ss -b o r d e r  
p r i ce  s t r a te gy  up on  t he  e x i s t e nce  o f  t h r e e  ne c essa r y  a n d  su f f i c i e n t  
co nd i t i on s . 92 
 
F i r s t ,  t h e  e xpo r te r ’s  ho me  ma r ke t  a n d  t he  impo r t i n g  co un t r y ’ s  
m ar ke t  mu s t  b e  se pa r a t ed  so  t h a t  t he  p r od uc t  d o es  no t  f l o w  
b e t we en  th em. 93  Ta r i f f  an d  n on ta r i f f  b a r r i e rs  i n  t h e  e xp o r te r ’ s  
h om e  m a r ke t  mu s t  su pp o r t  a  h igh e r  h om e  ma r ke t  p r i ce  a nd  
co nsu me r s  m u s t  f a ce  s i gn i f i ca n t  co s ts  i n  t r a ve l i ng  t o  t h e  imp o r t i ng  
co un t r y ’s  ma rke t . 94 T h e  co nsu me r s  o f  t h e  e xp o r t i ng  cou n t r y  i n  t h i s  
w ay  i nd i r ec t l y  su b s id i ze  d u m p ing . 95 A qu es t i o n  t h en  a r i ses  whe -  
t he r  su ch  se g men ta t i o n  i s  po ss ib l e  i n  t h e  i n t e rna t i o na l  marke t . 96 
I n  t h i s  c o n ne c t i o n  i t  i s  po in t ed  o u t :  
 

H o w e v e r,  i n  p r a c t i c e ,  m a r k e t  s e g m e n t a t i o n  w i l l  u s u a l l y  b e  
t h e  p r i m a r y  n e c e s s a r y  c o n d i t i o n  f o r  p r i c e  d u m p i n g  t o  o c c u r.  
T h e  q u e s t i o n  t h e n  a r i s e s :  i s  i n t e r n a t i o n a l  m a r k e t  
s e g m e n t a t i o n  c o m m o n ?  F o r  m a n y  p r o d u c t s  a n d  i n d u s t r i e s  
t h e  a n s w e r  i s  y e s .  P r o d u c t  d i f f e r e n t i a t i o n ,  v a r i a t i o n  i n  
t a s t e s ,  t r a d e  p o l i c i e s  a n d  r e g u l a t o r y  r e g i m e s ,  d i f f e r i n g  
p r o d u c t  s t a n d a r d s ,  e t c . ,  a l l  w o r k  t o  s e g m e n t  m a r k e t s .  T h e  
r e s u l t  i s  t h a t  t h e  t r a d i n g  e n v i r o n m e n t  w i l l  o f t e n  b e  q u i t e  
c o n d u c i v e  t o  a c t s  o f  i n t e n t i o n a l  a n d  u n i n t e n t i o n a l  p r i c e  
d u m p i n g . 97 

 
S eco nd ,  t he re  a re  n o  p e r f ec t  co mp e t i t i o ns  i n  b o t h  marke ts . 98 The  
e xpo r te r  mu s t  ha ve  su f f i c i e n t  marke t  p ower  t o  i n f l ue n ce  t h e  p r i ce  
o f  t he  p rodu c t  i n  a t  l ea s t  on e  o f  t he  mar ke ts . 99 W i t ho u t  s uc h  p ow er,  
a ny  p r i c e  d i f f e r en t i a l  f o r  t h e  p ro du c t  i n  t h e  d i f f e re n t  m ar ke t  wo u l d  
n o t  b e  i n  i t s  co n t r o l .  I n  a n  e x t r eme  le ve l ,  t he  e xp o r te r  i s  a  
m on op o l i s t  i n  i t s  h om e  m a r ke t  a nd  a  pe r fec t  co mp e t i t o r  i n  t he  
impo r t i n g  cou n t r y ’s  ma r ke t .  
 
Th i rd ,  t h e re  i s  a  re l a t i ve l y  more  e l a s t i c  de ma nd  fo r  t he  du mp ed  
p rod uc t  i n  t h e  im po r t i n g  co un t r y ’ s  marke t ,  a n d  a  re l a t i ve l y  r i g i d  
d em an d  fo r  t h e  p ro du c t  i n  t he  e xp o r t e r ’s  ho me  m ar k e t . 100 T h i s  

                                                        
92  B h a l a  1 9 9 5 : 1 0 .  
93  B h a l a  1 9 9 5 : 1 0 ;  K r i s h n a  2 0 0 1 : 7 .  
94  B h a l a  1 9 9 5 : 1 0 .  
95  Wa n g  J i n g q i  2 0 0 0 : 7 .  
96  K r i s h n a  2 0 0 1 : 8 .  
97  H o e k m a n  a n d  L e i d y  1 9 8 9 : 3 1 .  
98  B h a l a  1 9 9 5 : 1 0 .  
99  B h a l a  1 9 9 5 : 1 0 ;  K r i s h n a  2 0 0 1 : 7 - 8 .  
100  B h a l a  1 9 9 5 : 1 0 ;  K r i s h n a  2 0 0 1 : 8 .  
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d i f f e ren t i a l  ma y  re su l t  f r o m t rad e  ba r r i e r s  t h a t  sh ie l d  t he  e xpo r te r  
f r om co mpe t i t i on  i n  i t s  h ome  ma rke t .  A b se n t  t h i s  e la s t i c i t y  
d i f f e r en t i a l ,  t he  p r i ce  cha r ge d  b y  t h e  e xpo r te r  i n  t h e  i mp o r t i n g  
co un t r y ’s  ma rke t  wou ld  eq u a l  o r  e xce ed  th e  p r i ce  ch a rge d  i n  i t s  
h om e  ma r ke t  a nd  t he r e  wo u ld  b e  no  d um p in g . 101 
 
2 .2 .6  E f fec ts  o f  dump ing  on  the  economy 
 
D um p i ng  m a y  a l s o  be  a na l y ze d  i n  t e r m s  o f  i t s  e f f e c t  on  t h e  
pa r t i cu la r  e con om ic  i n t e re s ts  o f  t h e  cou n t r i e s  d i r e c t l y  i n vo l ve d :  
t he  co un t r y  o f  o r i g i n  o f  t he  du mp ed  p r od uc ts ,  t h e  imp o r t i ng  co un t r y,  
a nd  t he  th i r d  cou n t r y  w h i ch  a l so  p ro d uc e  o r  se l l  s im i l a r  p r o du c ts  t o  
t he  impo r t i n g  co un t r y. 102 

 
2 .2 .6 .1  E f fec ts  on  the  impor t ing  coun t ry  
 
T h e  e f f ec ts  o f  d u m pe d  p ro du c ts  on  t he  e con o m y  o f  t he  i mp o r t i n g  
co un t r y  a re  e x te n s i ve ,  d i r ec t  an d  max ima l .  On  t h e  on e  han d ,  t h e re  
i s  one  ad van tag ed  e f f e c t .  I t  i s  t h a t  l ow  p r i ce s  b en e f i t  t he  
co nsu me r s ,  i mp o r t e r s ,  r e ta i l e r s ,  an d  d om es t i c  m an u f ac t u re r s  w h o  
u se  t h ese  du mp ed  merch an d i se s  t o  man u f ac t u re  f i n i sh ed  
a dd ed - va lu e  p ro d u c ts  i n  t he  i mp o r t i ng  co un t r y. 103 On  t h e  o t he r  
h an d ,  t he  mo s t  e f f e c ts  a re  n ega t i ve . 104 I t  h as  t wo  ha rm s :  d i r ec t  
h a r m  a nd  i n d i r e c t  ha r m.  
 
F i r s t ,  f o r  t h e  d i r e c t  ha rm,  t he  mo s t  ob v iou s  da ng e r  f o r  t he  
impo r t i n g  cou n t r y  i s  t h a t  i t  ca n  h a r m  o r  de s t r o y  t h e  do me s t i c  
i n du s t r i e s  p ro du c in g  s im i l a r  p rod uc ts .  I t s  ha r mf u l  e x te n t  de pe nd s  
o n  t he  ra ng e  a nd  th e  qua n t i t y  o f  t he  du mp ed  p ro du c ts .  B eca u se  
cu s t o me r s  u sua l l y  l i ke  l o w  p r i ce  p r od u c ts ,  do m e s t i c  p ro d uc e r s  f i nd  
i t  d i f f i cu l t  t o  e xpa nd  o r  e ven  kee p  t h e i r  own  ma rke t  sh a re .  Then  
t he y  ma y  l o se  t h e i r  sh a re  o f  t h e  ma rke t .  I n ve s to r s  i n  t h ose  
co mpa n ie s  i n  t h e  a f f ec t ed  do me s t i c  i n du s t r y  w i l l  l ose  t h e i r  p ro f i t s .  
Th e  wo rke rs  w i l l  l o se  t h e i r  j o bs .  Th e  re du c t i o n  o f  em p lo yme n t  
co nsequ e n t l y  a f f e c ts  na t i o n a l  i nc o m e ,  go ve r n m en t  ta x  r e ve nu e s ,  
a nd  a d ju s tme n t  co s ts  f o r  wo r ke rs  an d  com pan ie s .  Th e  en te rp r i se s  
may  c l o se  do wn . 105 
 
S eco nd ,  f o r  t he  i n d i re c t  ha r m,  t he re  a re  t h ree  f o l l o w ing  re spe c ts :  

                                                        
101  B h a l a  1 9 9 5 : 1 0 .  
102  S h a n g  M i n g  2 0 0 3 : 7 - 9 ;  S e a v y  1 9 7 0 : 6 ;  Wa n g  J i n g q i  2 0 0 0 : 11 - 1 4 .  
103  S m i t  e a  1 9 9 6 : 4 5 3 ;  We l l h a u s e n  2 0 0 1 : 1 0 2 8 - 1 0 2 9 ;  B h a l a  1 9 9 5 : 11 .  
104  O s o d e  2 0 0 3 - 2 0 0 4 : 2 0 .  
105  Wa n g  J i n g q i  2 0 0 0 : 1 2 .  S h a n g  M i n g  2 0 0 3 : 8 .  S e a v y  1 9 7 0 : 8 ;  E h r e n h a f t  

2 0 0 2 : 3 7 2 .  
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( a )   Du mp in g  w i l l  i n j u r e  t h e  d om es t i c  i n du s t r y  o f  t he      

impo r t i n g  cou n t r y  w h i ch  h a s  no  d i r ec t  co mp e t i t i on  w i t h  t he  
d umpe d  p rod uc ts . 106 A l t ho ug h  th e re  i s  n o  co mp e t i t i o n  be -  
t we en  p r od uc ts  ( no t  l i ke  p r od uc ts )  o f  t he  imp o r t i ng  
co un t r y  a n d  t he  d um pe d  p r o du c ts ,  b eca use  t h e  du mp ed  
p roduc ts  ha ve  l o we r  p r i ce ,  t he  domes t i c  consumers  w i l l  
t u r n  t o  p u r ch ase  t h e  d um p e d  p r od uc ts .  T h ey  w i l l  n o t  bu y  
o r  w i l l  b e  l es s  l i ke l y  t o  bu y  d om es t i c  p ro du c ts  w h i ch  t he y  
f o r me r l y  w an te d  t o  bu y.  S o ,  t he  i nd us t r y  t h a t  ha s  no  
re l a t i on sh ip  w i t h  t h e  du mp ed  p ro du c ts  w i l l  be  h a rmed . 107 

(b )   Du mp in g  w i l l  i n j u re  t h e  i n dus t r y  o f  t h e  imp o r t i ng  co u n t r y  
w h i ch  co n su me s  t he  du mp ed  p ro duc ts .  Be c au se ,  t h i s  
i n du s t r y  use s  t he  d um pe d  i m po r t e d  p r od uc ts  a s  r a w  
ma t e r i a l s  t o  p rod uce  an o t he r  f i n i she d  p rod uc t ,  t he y  w i l l  
m ake  w r o ng  d ec i s i on  t o  e xpand  t he i r  p r od uc t i on  s i ze  b y  
u s ing  t h e  i n co r re c t  l ow  p r i ce  i n f o rma t i on  o f  t he  r aw  
ma t e r i a l s .  Once  e xpo r te r s  s t op  t o  dump  th e  p rod uc ts ,  t he  
i n du s t r y  w i l l  b e  u na b l e  t o  ca r r y  on  p ro du c ing  a t  t h a t  l e ve l .  
So  t h i s  i n du s t r y  w i l l  wa s t e  t he i r  r e sou rce s  an d  b e  
i n j u re d . 108 

( c )   Du mp in g  w i l l  i n j u re  t h e  i n dus t r y  o f  t h e  imp o r t i ng  co u n t r y  
w h i ch  p ro du ces  t he  l i k e  p ro du c ts .  Wh en  d um pe d  p ro du c ts  
e n t e r  t h e  impo r t i n g  cou n t r y ’s  m ar k e t ,  t he  ind us t r y  t h a t  
p ro du ce s  t h e  l i ke  p ro du c ts  ma y  l o s e  t h e i r  s ha r e  i n  t he  
marke t .  E ve n  i f  t h i s  d oe s  no t  ha ppen ,  t he y  w i l l  l o se  t he  
sh a re  w h i ch  t he y  s ho u ld  i n c r ea se  i n  t h e  sam e  ma r ke t .  S o  
t h i s  i nd u s t r y  a l so  w i l l  be  i n j u re d . 109 

 
T h e re fo re ,  f o r  t he  do me s t i c  i n du s t r y  o f  t he  imp o r t i n g  co u n t r y  w h i c h  
p rod uce s  t h e  l i ke  p ro du c t ,  du mp ing  ha s  bo th  d i r e c t  a nd  i nd i re c t  
h a r m  o n  i t .  
 
2 .2 .6 .2  E f fec ts  on  the  expor t ing  coun t ry  
 
D um p i ng  d oe s  no t  on l y  do  h a r m  t o  i n du s t r i e s  o f  t he  imp o r t i n g  
co un t r y,  b u t  a l so  h a r m s  t h e  i nd us t r i es  o f  t h e  exp o r t i ng  co un t r y.  
F i r s t l y,  i t  p u ts  t he  exp o r t i n g  co un t r y ’s  r e so u rce s  t o  w as t e .  The  
C h i ne se  go ve r n me n t  a nd  i n du s t r i e s  sho u ld  pay  m or e  a t t en t i o n  t o  
t h i s  aspe c t .  Be cau se  no w  C h in ese  co mpa n ie s  a re  r e bu ked  b y  m an y  
co un t r i e s  f o r  dump ing  a l l  k i n ds  o f  go od s  i n  t he  wo r l d .  Fo r  i n s tan ce ,  
                                                        
106  Wa n g  J i n g q i  2 0 0 0 : 1 2 ;  S h a n g  M i n g  2 0 0 3 : 8 .  
107  Wa n g  J i n g q i  2 0 0 0 : 1 2 ;  S h a n g  M i n g  2 0 0 3 : 8 .  
108  Wa n g  J i n g q i  2 0 0 0 : 1 2 ;  S h a n g  M i n g  2 0 0 3 : 8 .  
109  Wa n g  J i n g q i  2 0 0 0 : 1 2 ;  S h a n g  M i n g  2 0 0 3 : 8 .  
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b y  th e  e nd  o f  20 01 ,  more  t h an  45 0  a n t i du mp in g  ca ses  i n vo l v i n g  
t en s  o f  b i l l i o ns  o f  d o l l a r s  we re  i n i t i a te d  ag a in s t  mo re  t h an  4 ,0 00  
ca te go r ie s  o f  Ch in e se  p ro d u c ts . 110 Wh en  th ey  a re  ea rn in g  f o re ign  
e xch ang e ,  du r i n g  t he  sam e  t im e ,  t h ey  a r e  w a s t i n g  t he  r es ou rc e s  i n  
C h i na .  T he n  q ue s t i on s  a r i s e  he r e :  ho w a bo u t  f u tu r e  g en e r a t i o n s ?  
w ha t  a re  t h ey  go ing  t o  d o  w i t ho u t  r e sou r c es?  Th e r e fo r e ,  t he  
C h i ne se  go ve r n me n t  n ee ds  t o  ta ke  i t  i n to  c on s ide r a t i on  t od ay.  
S eco nd l y,  d um p in g  do es  h a r m  to  t he  p ro du ce r s  o f  s i m i l a r  p ro du c ts  
i n  t h e  e xp o r t i ng  cou n t r y.  Bec au se  th ey  m ay  n o t  h ave  a  
m on op o l i z a t i on  p o w er,  o r  c a nn o t  pa r take  i n  d u mp ing .  I n  t h i s  wa y  
t he y  l os e  t h e i r  r i g h t f u l  sh a r e  o f  t he  f o r e ign  ma r ke t . 111 A l so  t he y  
w i l l  no t  ge t  an  o pp o r t un i t y  t o  g a in  e xp e r ie nce  a nd  d eve l op me n t  i n  a  
f o r e ign  m a r ke t .  So  du mp ing  ca n  b e  co n s ide r ed  t o  p r o v id e  a n  un fa i r  
t r ad e  ad van ta ge  t o  some  e x po r t e r s . 112 
 
2 .2 .6 .3  E f fec ts  on  th i rd  coun t ry  
 
I f  d um pe d  p ro du c ts  co m pe t e  w i t h  p r o du c ts  o f  t he  t h i r d  co un t r y  i n  
t he  imp o r t i ng  cou n t r y ’  m a r k e t ,  t h e  d em an ds  f o r  t he  p ro du c ts  o f  t he  
t h i r d  co u n t r y  w i l l  d ec l i n e . 113 Th i s  r esu l t  i s  t h e  t h i r d  cou n t r y  l o s ing  
i t s  sha re  i n  t he  impo r t i ng  cou n t r y ’s  ma rke t .  P rod uce rs  i n  t he  t h i r d  
co un t r y  w i l l  co n s e qu en t l y  l o se  t h e i r  p ro f i t s . 114  I t  i s  c l e a r  t h a t  
d um p in g  a l so  ha r ms  th e  t h i r d  co u n t r i e s  w h ich  p ro d u ce  s i m i l a r  
p rod uc ts .  Ac co rd ing  t o  GATT re gu la t i o ns  t h e  t h i r d  co un t r y  ca n  
d em an d  t ha t  t he  impo r t i n g  co un t r y  i n ve s t i g a t e  t he  o r i g in  o f  
d um pe d  p ro du c ts . 115 B u t  t he  de c i s io n  w he th e r  o r  n o t  t o  p r oce e d  
w i t h  an  a n t i du mp in g  ca se  sh a l l  r e s t  w i t h  t he  i m p o r t i ng  c o un t r y. 116 
 
2 .3  Ant idumping  laws 
 
S in ce  t h e  e s tab l i sh m en t  o f  t h e  a n t i du mp ing  r e g im e ,  t h e  d i s cu s s i on  
o n  w he th e r  an t i d um p i ng  i s  n ece s sa r y,  hasn ’ t  c ea sed .  On  t he  o ne  
h an d ,  som e  s c ho la r s ,  l i ke  G re g  M as te l ,  f i rm l y  i n s i s t  t ha t  an  
a n t i du mp i ng  r eg i m e  i s  f o r  t he  p r o t ec t i on  o f  f a i r  t r ad e  a n d  t hu s  i s  

                                                        
110  S e e  C h a p t e r  1 ,  s e c t i o n  1 . 1 ,  a b o v e .  
111  C h e n  X i a o y i n g  2 0 0 3 : 2 1 3 .  
112  K r i s h n a  2 0 0 1 : 8 .  
113  S e a v y  1 9 7 0 : 8 .  
114  S e a v y  1 9 7 0 : 8 .  
115  Wa n g  J i n g q i  2 0 0 0 : 1 2 .  C h e n  X i a o y i n g  2 0 0 3 : 2 1 4 .  S e e  a l s o  

A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  V I  o f  t h e  G e n e r a l  
A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e  1 9 9 4 .  A r t i c l e  1 4 . 1 .  I t  s t a t e s :  “ A n  
a p p l i c a t i o n  f o r  a n t i - d u m p i n g  a c t i o n  o n  b e h a l f  o f  a  t h i r d  c o u n t r y  
s h a l l  b e  m a d e  b y  t h e  a u t h o r i t i e s  o f  t he  t h i r d  c o u n t r y  r e q u e s t i n g  
a c t i o n . ”  

116  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  V I  o f  t h e  G e n e r a l  
A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e  1 9 9 4 .  A r t i c l e  1 4 .  
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t he  co r n e r s t on e  o f  t h e  w o r l d  t r a d in g  s ys te m. 117 On  t he  o th e r  h an d ,  
o th e r  sch o l a r s  o pp ose  t he  e x i s t i n g  a n t i du mp ing  r eg i me  t o  d i f f e re n t  
e x te n t .  F in ge r  f o u n d ,  b y  c ase  s tu d y,  t ha t  “ [ a ]n t i d um p in g ,  a s  
p rac t i ce d  t o da y,  i s  a  w i t ch es ’ b re w  o f  t h e  wo rs t  o f  po l i c y - ma k in g :  
p ow er  po l i t i c s ,  b ad  eco no mi c s ,  a nd  s ha me fu l  p ub l i c  a d m i n i s t r a t i o n .  
A n t i du mp ing  l a w  i s  a n  o xy m oro n ” . 118 P rusa  co nc lud ed  t h a t  a n t i -  
d um p in g  do es  no t  ma ke  a n y  sen se  e c o no mi ca l l y. 119 
 
I n  t he  t heo r i es  a n d  p r ac t i c e s  o f  i n t e r n a t i on a l  t r ad e ,  we  can  s ee  
t ha t  d um p in g  i s  l o o ked  on  as  a  k i n d  o f  p r i ce  d i sc r i m in a t i on  t h a t  
d i s t o r ts  t he  p r i ce  l e ve l  o f  t he  f r ee  c o mp e t i t i v e  m ech a n is m ,  a n d  
g oe s  a ga ins t  t he  ba s i c  p r i n c ip le  o f  W TO –  t he  p r i n c ip le  o f  f a i r  
co mp e t i t i on . 120 I n  o rde r  t o  sa fe gu a rd  t h i s ,  t h e  WTO a g re ed  to  
a n t i du mp ing  re gu la t i on s .  T he  An t i d ump in g  A g re emen t  a l l o ws  i t s  
m em be r s  t o  i n ve s t i g a t e  a nd  l e vy  so m e  m ea su r e s  t o  l i m i t  t h e  imp o r t  
o f  p r od uc ts  t ha t  co u ld  cau se  i n ju r y  t o  do me s t i c  i nd us t r i e s . 121 The  
W TO An t i d um p in g  A g r e eme n t  s ta te s :  

 
A n  a n t i - d u m p i n g  m e a s u r e  s h a l l  b e  a p p l i e d  o n l y  u n d e r  t h e  
c i r c u m s t a n c e s  p r o v i d e d  f o r  i n  A r t i c l e  V I  o f  G AT T 1 9 9 4  a n d  
p u r s u a n t  t o  i n v e s t i g a t i o n s  i n i t i a t e d  a n d  c o n d u c t e d  i n  
a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h i s  A g r e e m e n t .  T h e  
f o l l o w i n g  p r o v i s i o n s  g o v e r n  t h e  a p p l i c a t i o n  o f  A r t i c l e  V I  
o f  G AT T 1 9 9 4  i n  s o  f a r  a s  a c t i o n  i s  t a k e n  u n d e r  
a n t i - d u m p i n g  l e g i s l a t i o n  o r  r e g u l a t i o n s . 122 

 
2 .3 .1  De f in i t i on  o f  an t idump ing  laws 
 
A n t i du mp ing  l aw s  re fe r  t o  a  t o ta l i t y  o f  a c ts  an d  reg u la t i on s  t h a t  
p r oh ib i t  u n f a i r  co m pe t i t i ve  a c t i v i t i e s .  C on c r e t e l y,  a n t i du mp ing  l a w s  
a r e  t h e  l a ws ,  wh i ch  a n  i m p o r t i ng  c oun t r y  u ses  a s  p re ve n t i on  
a ga ins t  d um p ing  w he th e r  i t  h as  a l r e a d y  o ccu r r e d  o r  w i l l  o ccu r  i n  
t he  f u tu r e .  T he  a im ,  a s  a l w a ys ,  i s  t o  p ro te c t  t h e  d om es t i c  e con om y  
a nd  i nd u s t r i e s  f r o m b e in g  h a r m ed , 123 a nd  sa f eg ua r d  t he  no r ma l  
i n te rna t i o na l  t r ad e  o rde r. 124 The re fo re ,  an t i du mp ing  l a ws  a re  t he  
p r od uc t  o f  a  con f l i c t  b e t we en  two  p o l i c y  g oa l s :  t h e  d e ve lop me n t  

                                                        
117  M a s t e l  2 0 0 1 : 3 .  
118  F i n g e r  2 0 0 1 : 5 7 .  
119  P r u s a  1 9 9 6 : 1 8 .  
120  S e e  C h a p t e r  2 ,  s e c t i o n  2 . 2 . 1 ,  a b o v e .  S e e  a l s o  O s o d e  

2 0 0 3 - 2 0 0 4 : 1 9 - 2 0 .  
121  S h a n g  M i n g  2 0 0 3 : 6  
122  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  V I  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e  1 9 9 4 .  A r t i c l e  1 .  P r i n c i p l e s .  
123  O u d s t e n  1 9 8 9 : 3 2 9 ;  O s o d e  2 0 0 3 - 2 0 0 4 : 2 1 .  
124  Wa n g  J i n g q i  2 0 0 0 : 1 7 ;  S h e n  M u z h u  2 0 0 2 : 4 7 1 .  
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a nd  m a in te na nce  o f  o pe n  a nd  n on d isc r i m in a to r y  w o r l d  t r ad e  a nd  
t he  sa fe gu a rd ing  o f  n a t i o na l  i n du s t r i e s  a n d  l a bo r  f r o m un f a i r  
co mp e t i t i on . 125 
 
A n t i du mp ing  l aw s  co ns i s t  o f  two  a sp ec ts .  On e  i s  u s in g  t he  n o rm o f  
t he  l a w  t o  e l i m ina te  t he  i n j u r y  t h a t  d um p in g  cau se s  e f f e c t i ve l y,  
p ro t ec t i n g  do me s t i c  p rod uce rs ’ r i g h ts .  The  o t he r  a spe c t  i s  t o  a l i gn  
a  co un t r y ’s  an t i du m p i ng  l aw s  w i t h  i n t e r n a t i on a l  s ta nd a r d s ,  i n  o r de r  
n o t  t o  ha mp er  i n te r na t i o na l  t r a d e  by  a bu s in g  a n t i du mp in g  
measu re s . 126 T h e re fo r e ,  a n t i d um p in g  l a w s  a r e  a mo ng  a  g ro up  o f  
i n te rna t i o na l l y  a pp ro ved  sa f e t y  va l ves  u sed  t o  d e f end  a ga ins t  
p u r p o r t ed l y  un fa i r  i n t e r na t i o n a l  t r a de  p ra c t i ce s ,  su ch  a s  du mp in g  
a nd  su bs i d ie s . 127 
 
2 .3 .2  Charac te r i s t i cs  o f  an t idump ing  laws  
 
A n t i du mp ing  l a w s  h a ve  f ou r  ch a ra c te r i s t i c s :  
 
F i r s t ,  a n t i du mp ing  l a ws  o r i g i n a t e  f r om do me s t i c  an d  i n t e rna t i o n a l  
l a w s .  D o m es t i c  l a ws  r e fe r  t o  t h e  sp e c i f i c  l a w s  a nd  r eg u la t i o n s  o f  a  
co un t r y,  su ch  a s  i ts  f o re ign  t r ad e  l a w,  a dm in i s t ra t i ve  d ec re es ,  o r  
ta r i f f  l aw s .  I n t e r n a t i on a l  l aw s  r e f e r  t o  t h e  a n t i du mp in g  i n s t r u me n ts  
o f  GAT T,  n am e l y  t h e  GAT T A n t i d um p in g  R eg u l a t i on  a n d  W TO  A n t i -  
d um p in g  Ag r e em en t .  T he  two  l a w  s y s te ms  a f f e c t  ea ch  o th e r :  
d om es t i c  a n t i du m p ing  l a w s  con te x tu a l i ze  t he  de ve l op me n t  o f  
i n te rna t i o na l  a n t i d ump in g  l aws ;  i n te rna t i o na l  a n t i du mp ing  l aw s  
r e s t r i c t  t he  a pp l i c a t i o n  o f  d om es t i c  an t i d ump in g  l aw s . 128 
 
Se co nd ,  an t i d ump in g  l aw  b e lon gs  t o  t he  ca te go ry  o f  econ om ic  
a dm in i s t r a t i ve  l a w.  Wh e t he r  a  cou n t r y  ha s  a  sp ec i a l  l a w  a bo u t  
a n t i du mp i ng  o r  n o t ,  g en e r a l l y,  som e  o f  t he  l a ws ,  su ch  a s  ta r i f f  l aw,  
f o r e ign  t r ad e  l aw,  an d  ad m in i s t r a t i ve  d e c r ee s ,  w i l l  co n ta in  
a n t i du mp ing  p ro v i s i on s .  Fo r  i n s tan ce :  I n dus t r y  P ro t ec t i on  La w  o f  
1 90 1  i n  A u s t ra l i a ;  C u s to ms  La w o f  1 9 04  i n  Ca na da ;  Re ven ue  L a w  
o f  1 91 6  i n  Amer i ca ;  Fo re ig n  Trad e  La w o f  19 94  i n  C h in a .  A t  t he  
sa me  t i m e ,  t he  a dm in i s t r a t i on  o f  a  co un t r y ’s  a n t i du mp ing  l a w s  
u sua l l y  i s  t he  im p lemen ta t i o n  o f  an t i du mp in g  i n t e rna t i o na l  l a ws .  
An  e xam p le  i s  t h e  A me r i can  co mm erce  de pa r tmen t  an d  i t s  c l o se  
co l l a bo ra t i o n  w i t h  t he  i n te r n a t i o na l  t r a de  co m mi t t e e ,  E U  m i n i s t e r s ’  
co un c i l ,  as  we l l  a s  t he  Ch in ese  f o re ig n  t r ad e  de pa r tmen t  a nd  
e con om i c  t r a de  co m m i t t ee .  To  p la ce  a n  a n t i du mp ing  ca s e  o n  f i l e ,  
                                                        
125  B r y a n  a n d  B o u r s e r e a u  1 9 8 5 : 7 0 0 .  
126  Wa n g  J i n g q i  2 0 0 0 : 1 7  
127  K e n n e d y  2 0 0 5 : 4 11 .  
128  Wa n g  J i n g q i  2 0 0 0 : 1 8 - 1 9 ;  S h e n  M u z h u  2 0 0 2 : 4 7 1 .  
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t o  i n ve s t i ga te  i t ,  t o  m ake  p r e l i m in a r y  an d  f i n a l  d e te r m in a t i on s  i s  a l l  
d on e  by  na t i o na l  a dm in i s t r a t i o n . 129 
 
Th i r d ,  a n t i du mp ing  l a ws  d o  no t  r e la te  t o  t he  pa r t i e s  i n  a n  imp o r t  
a nd  e xpo r t  co n t rac t ,  bu t  t o  t he  e xpo r t e r  an d  t h e  p rod uce r  o f  s im i l a r  
g oo ds  i n  t h e  impo r t i n g  co un t r y.  Th e  a c ts  o f  t he  expo r t e r  ca n  i n j u r e  
t he  i n t e re s t  o f  t he  p ro du ce r.  No  o the r  l aws  ca n  sa fe gu a rd  th i s  
i n te res t ,  on l y  an t i d ump in g  l aws  can  d o  i t . 130 
 
Fo u r th ,  t h e  a im  o f  a n t i du mp ing  l a ws  i s  t o  p r o tec t  t h e  imp o r t i n g  
co un t r y ’s  eco no my  an d  i n du s t r y. 131 Acco rd in g  t o  La n t z ,  a n t i du mp -  
i n g  du t i e s  se r ve  t h re e  pu rpo ses .  F i r s t ,  t h ey  p ro te c t  d ome s t i c  
i n du s t r y  a nd  j ob s  i n  t he  s ho r t  r un  f r om th e  e f f e c ts  o f  un f a i r  p r i c i ng  
f r om a b r o ad .  Be c au se  n a t i on s  h a ve  a  pa r t i c u la r  i n te r es t  i n  p r o -  
t ec t i ng  d o me s t i c  i n du s t r i e s  f r o m u n f a i r  co mp e t i t i o n ,  e sp ec i a l l y  t he  
g o ve rnme n ts  o f  t h ose  n a t i on s  re l y  he av i l y  o n  t he  su pp o r t  o f  
d om es t i c  i nd us t r i es  f o r  p o l i t i ca l  p ow er. 132 Th e  secon d  pu rp ose  i s  
co nn ec t e d  t o  t he  f i r s t ;  na me l y,  an t i du m p i ng  d u t i es  p r e v e n t  f o r e ign  
p r od uce r s  f r om d u mp ing  p r od uc ts  i n t o  t he  i mp o r t i ng  co un t r y.  
F in a l l y,  a n t i du mp in g  du t i es  u l t i ma te l y  p ro te c t  t h e  c on s umer  f r o m  
h igh e r  p r i ce s .  Be ca u se  a f t e r  t he  f i rms  o f  t he  imp o r t i ng  co un t r y  l o s e  
co ns id e ra b le  ma rke t  sh a re  o r  a re  d r i ven  f r o m t he  ma r ke t  b y  t h e  
d um p in g  o f  t h e  f o r e ign  f i r m s ,  t he  f o r e ign  f i r m s  w i l l  r e co up  t he i r  
i n i t i a l  l o sses  b y  ch a rg ing  h ig he r  p r i ce s . 133 An t i du mp in g  i n s t ru me n t  
i s  a  l eg a l  m ea su re  ta ken  b y  t h e  i m po r t i n g  co u n t r y  t o  p r o te c t  i t se l f .  
Bu t  t h i s  mea su r e  mu s t  be  bo un d  to  rea son ab le  con s t ra in ts .  
O t he rw is e  i t  w i l l  b e  a bu sed  an d  b eco me  a  ba r r i e r  t o  i n te rna t i o na l  
t r ad e . 134 
 
2 .3 .3  E f fec ts  o f  an t idump ing  laws on  expor te rs  
 
A n t i du mp ing  l a ws  no t  on l y  e f f ec t i ve l y  p ro t ec t  do me s t i c  i n du s t r y,  
b u t  a l so  h a ve  a  s ig n i f i c an t  e f f ec t  on  e xp o r te r s .  Spe c i f i ca l l y,  
an t i du mp ing  l aw  may  c re a te  tw o  c ruc ia l  i nce n t i ve s  f o r  an  
e xpo r te r. 135 
 
F i r s t ,  a n t i du mp in g  l a w  m ay  d i s t o r t  a n  e xpo r te r ’s  ma r ke t i ng  
d ec i s ion s . 136 A n  e xp o r te r  m ig h t  r ed uce  i t s  e xp o r ts  a nd  i n c r e ase  i t s  
                                                        
129  Wa n g  J i n g q i  2 0 0 0 : 1 9 ;  S h e n  M u z h u  2 0 0 2 :  4 7 1 .  
130  Wa n g  J i n g q i  2 0 0 0 : 1 7 - 1 8 ;  S h e n  M u z h u  2 0 0 2 : 4 7 1 - 4 7 2 .  
131  S e e  C h a p t e r  2 ,  s e c t i o n  2 . 3 . 1 ,  a b o v e .  
132  H a m i l t o n  2 0 0 3 : 2 6 5 ;  O s o d e  2 0 0 3 - 2 0 0 4 : 2 1 .  
133  L a n t z  1 9 9 4 - 1 9 9 5 : 9 9 8 - 9 9 9 .  
134  Wa n g  J i n g q i  2 0 0 0 : 1 9 - 2 0 ;  S h e n  M u z h u  2 0 0 2 : 4 7 2 .  
135  B h a l a  1 9 9 5 : 1 8 .  
136  B h a l a  1 9 9 5 : 1 8 .  
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h ome ma rke t  sa le s  t o  m in im i ze  t h e  r i sk  o f  b e in g  na me d  a s  a  
r e spo nd en t  i n  a n  an t i d um p in g  a c t i on .  I n  t u rn ,  t h e  p r i ce  o f  i t s  
p rod uc t  i n  t h e  impo r t i ng  cou n t r y  r i se s ,  r e du c ing  co mp e t i t i ve  
p ressu re  on  p rod uce rs  i n  t h a t  co un t r y,  wh i l e  t h e  p r i ce  o f  i t s  
p rod uc t  i n  i t s  ho me  co un t r y  f a l l s .  
 
S eco nd ,  an t i d um p i n g  l aw  m a y  d i s to r t  an  e xp o r te r ’s  d ec i s ion s  a bo u t  
f o re ign  d i rec t  i n ve s t me n t . 137 I f  t h e  i m p o r t i n g  co u n t r y  r ep rese n ts  a  
s i gn i f i ca n t  ma rke t ,  t h e  e xpo r te r  may  re l oca te  i ts  p rod uc t i o n  
f ac i l i t i e s  t he r e .  
 
2 .4  Present  pract ices  of  ant idumping  laws in  
in ternat iona l  t rade  
 
T h e  U .S . ,  EU ,  A u s t ra l i a  a nd  C a na da  h a ve  be e n  g en e r a l l y  v i ewed  
a s  t he  t r a d i t i o na l  ma in  u se rs  o f  a n t i du mp in g  m ea su re s . 138 These  
f ou r  cou n t r i es  i n i t i a t ed  14 89  o f  t h e  1 55 8  a n t i du mp ing  cas e s  i n  
1 98 0s . 139 Acc o r d in g  t o  t h e  s ta t i s t i cs  r e l ea se d  b y  t he  WTO ,  du r i n g  
t he  p e r i o d  o f  Ju l y  1 ,  1 99 9  to  Ju l y  3 0 ,  20 00 ,  t he re  w e r e  23 6  case s  
i n i t i a t ed .  Acco rd in g  to  t he  WTO ,  t he  mo s t  a c t i ve  Me mb ers ,  i n  t e r m s  
o f  i n i t i a t i on s  o f  an t i d ump in g  i n ves t i ga t i o ns ,  we re  t he  Eu ro pe an  
Com mu n i t y  ( 4 9 ) ,  t h e  Un i t ed  Sta te s  (2 9 ) ,  I n d ia  ( 2 7 ) ,  A rg en t i n a  (2 3 ) ,  
A us t r a l i a  ( 1 8 ) ,  B ra z i l  ( 1 7 ) ,  I nd on es ia  ( 1 3 ) ,  a nd  C an ad a  and  S ou th  
A f r i ca  ( 11 ) . 140 Th e  f ou r  t r ad i t i o na l  me mb ers  i n i t i a te d  10 7  ca ses ,  
o ccu p y in g  mo re  t h a n  45 %  o f  t he  t o ta l  n um be r  o f  a n t i du m p in g  c a se s  
r e co r d ed  by  t he  WTO.  I t  sho u ld  b e  po in t ed  ou t  t ha t  w i t h  t he  
d e ve lo p m e n t  o f  de ve lo p in g  cou n t r i es ,  m or e  an d  m or e  l a r ge  
d e ve lo p in g  co un t r i e s ,  su ch  as  I n d ia ,  A r gen t i na ,  B ra z i l ,  an d  S ou th  
A f r i ca ,  j o i n  t h e  a n t i du mp ing  c lub . 141 These  f o u r  de ve lop in g  co un -  
t r i es  i n i t i a te d  91  an t i du mp in g  ca ses ,  o ccu p y in g  38 .5 % o f  t he  t o ta l  
n um be r  o f  an t i d um p in g  ca s es .  I t  see m s  th a t  t ho se  l a r ge  d e ve lop ing  
co un t r i e s  c ou ld  co m pe te  w i t h  t he  t r ad i t i on a l  u se r s .  
 
I n  ad d i t i o n ,  B a r ra l  i nd i ca t es  t h a t  t h e  use  o f  a n t i du mp in g  ha s  
i n c rea se d  s in ce  t h e  f o rma t io n  o f  t h e  W TO in  1 99 5 .  A nove l t y  i n  t h i s  
co n t e x t  i s  t ha t  d e ve lop in g  c o un t r i e s  ha ve  o ve r tak en  th e  t ra d i t i o n a l  
d e ve lo pe d  c ou n t r y  u se r s ,  su ch  a s  t h e  EU  a nd  t he  U S ,  a s  t h e  
l a r ge s t  u se r s . 142  Fo r  i n s ta nce ,  a l so  acco rd in g  t o  t he  s ta t i s t i c s  

                                                        
137  B h a l a  1 9 9 5 : 1 9 .  
138  B a r r a l  e a  2 0 0 5 : 6 .  S e e  a l s o  C h a p t e r  1 ,  s e c t i o n  1 . 1 ,  a b o v e .  
139  F i n g e r  2 0 0 1 : 1 0 .  
140  S e e  Wo r l d  Tr a d e  O r g a n i s a t i o n  A n n u a l  R e p o r t  2 0 0 1 .  ( W TO  

P u b l i c a t i o n s ,  G e n e v a ,  2 0 0 1 )  
141  C o u n t r i e s  a c c o r d i n g  t o  Wo r l d  B a n k  c l a s s i f i c a t i o n .  
142  B a r r a l  e a  2 0 0 5 : 6 .  
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r e l ea sed  by  t h e  WTO,  d u r i n g  t he  pe r i od  o f  Ju l y  20 01  to  Jun e  2 00 2 ,  
d e ve lo p in g  co un t r i e s  i n i t i a t e d  194  o f  t he  3 05  an t i d u m p in g  c as e s  
(d e ve lop ed  co un t r i e s  i n i t i a t ed  111  ca se s ) ;  du r i ng  t he  p e r i o d  o f  Ju l y  
2 00 2  to  Ju ne  20 03 ,  de ve lo p in g  cou n t r i es  15 8  o f  t h e  23 9  case s  
(d e ve lop ed  co un t r i e s  8 1  case s ) ;  an d  du r i ng  t h e  ne x t  yea r,  
d e ve lo p in g  co un t r i e s  1 32  o f  t h e  2 34  ca se s  ( d e ve lo pe d  co un t r i e s  
1 02  ca se s ) . 143 
 
W h y  a re  a l l  co u n t r i e s  i n c lud ing  d e ve lop e d  a nd  d e ve lop in g  
co un t r i e s  o bse sse d  ab ou t  us in g  a n t i du mp in g  i n s t ru me n ts?  Th e r e  
a re  f o u r  r e ason s .  
 
F i r s t l y,  a s  a  r e su l t  o f  seve r a l  r ou nd s  o f  m u l t i l a te r a l  ne go t i a t i o n s  on  
f r ee  t ra de ,  a l l  ta r i f f  ba r r i e r s  a nd  q ua n t i ta t i ve  r es t r i c t i o n s  a re  
d ec re ase d  o r  p roh ib i t e d  a cco rd in g  t o  t h e  WTO ag re emen ts .  The  
a n t i du mp i ng  r e g im e  i s  t h e  e xc ep t i o n  t o  t he  w ho le  w o r l d  t r ad ing  
sys te m. 144 Th i s  s i t u a t i o n  ha s  l e d  t o  i n t en s i ve  u se  o f  a n t i du mp ing  
m ea su re s  b y  a l l  m e mb er  co u n t r i es .  T he y  h ad  no  ch o i c e  i f  t he y  
w an te d  t o  r e so r t  t o  a  p r o t e c t i on i s t  r eg ime  to  sa t i s f y  t h e  do me s t i c  
i n du s t r i e s .  An  an t i d um p i ng  r eg ime ,  t he r e f o re ,  ca n  r ed uce  th e  r i sk  
o f  pa r t i c i pa t i on  i n  w o r ld  t r a d e ,  j us t  l i ke  a  k ind  o f  co mp e n sa t i o n  f o r  
t he  i n c re a s in g  l i b e ra l i za t i o n  o f  ta r i f f s  an d  non - ta r i f f  b a r r i e r s . 145 
 
S eco nd l y,  u s in g  a n t i du mp ing  me a su r e s  i s  mo r e  a d va n ta g eo us  t h an  
o th e r  me asu res ,  s uch  as  s a f eg ua r d  m ea su re s ,  f o r  t he  imp o r t i n g  
co un t r y.  F o r  e xa mp le ,  t he  con d i t i o n s  o f  u s in g  sa fe gu a rd  m ea su r e s  
a re  mo re  se r i ou s  t h an  a n t i d u mp in g  me asu res ,  such  as  s tan da rd  o f  
i n j u r y. 146 I n  co n t ras t ,  i f  t h e  imp o r t i ng  co un t r y  ta kes  an  a n t i du mp ing  
m ea su re ,  i t  cou ld  b e  e as ie r  t o  r e ach  i t s  go a l  t o  p ro te c t  i t s  d om e s t i c  
i n du s t r y.  
 
I n  a dd i t i o n ,  an  an t i d um p in g  r e g im e  i s  co un t r y - sp e c i f i c ,  wh i l e  a  
sa fe gu a rd  r eg im e  i s  i nd us t r y - sp e c i f i c .  T ha t  m ea ns ,  i f  a  cou n t r y  
tak e s  a n  a n t i du m p ing  ac t i o n ,  t h e  a f f ec te d  co un t r i e s  a re  pa r -  
t i cu la r l y  se le c te d  an d  u su a l l y  on e  c ou n t r y  sp e c i f i ca l l y.  A s  t o  t h e  

                                                        
143  S e e  Wo r l d  Tr a d e  O r g a n i s a t i o n  A n n u a l  R e p o r t .  
144  B a r r a l  e a  2 0 0 5 : 7 .  
145  S e e  U n i t e d  N a t i o n s  c o n f e r e n c e  o n  t r a d e  a n d  d e v e l o p m e n t  

p r e pa r i n g  f o r  f u t u r e  M u l t i l a t e r a l  Tr a d e  N e g o t i a t i o n s :  i s s u e s  a n d  
r e s e a r c h  n e e d s  f r o m  a  d e v e l o p m e n t  p e r s p e c t i v e  ( U n i t e d  N a t i o n s ,  
G e n n e v a ,  2 0 0 1 )  p 1 2 3 .  

146  A g r e e m e n t  o n  S a f e g u a r d s .  A r t i c l e  2 . 1  s t a t e s :  “ …  s uc h  c o n d i t i o n s  …  
c a u s e  o r  t h r e a t e n  t o  c a u s e  s e r i o u s  i n j u r y  t o  t h e  d o m e s t i c  i n d u s t r y  
t h a t  p r o d u c e s  l i k e  o r  d i r e c t l y  c o m p e t i t i v e  p r o d u c t s . ”  S e e  a l s o  S h e n  
M u z h u  2 0 0 2 :  4 7 5 - 4 7 6  f o r  a  d i s c u s s i on  f o r  d i f f e r e n c e  b e t w e e n  
a n t i d u m p i n g  m e a s u r e s  a n d  s a f e g u a r d  m e a s u r e s .  
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sa fe gu a rd  mea su r e s ,  t h e  a f f ec t ed  co un t r i e s  ca nn o t  b e  i de n t i f i ed  b y  
t he  imp o r t i ng  cou n t r y  an d  a re  usua l l y  t o o  m an y  i n  n um be r.  I t  i s  
l i ke l y  t o  r i s k  con f l i c t  w i t h  t h ose  co un t r i e s . 147 Th a t  i s  wh y  w e  see  so  
m an y  a n t i du mp ing  cas e s  n o w  a nd  ve r y  f e w  sa f eg ua rd  c a ses .  I n  t he  
1 98 0s ,  t he  f o u r  t r ad i t i ona l  a n t i du mp ing  m ea su re  u se r s ,  on l y  
u nd e r t oo k  25  sa fe gu a rd  case s ,  wh i l e  t h e  t o ta l  amou n t  o f  
a n t i du mp ing  case s  was  14 89 . 148 
 
T h i r d l y,  a cco r d in g  t o  M as t e l ,  p ro te c t i o n i s m a r i ses  a s  a  r e su l t  o f  
p oo r  eco no mi c  p e r f o r m an c e .  T he re  w e r e  mo r e  an t i dump ing  ca se s  
w he n  t he  e con om y  d id  n o t  p e r f o rm  w e l l . 149 M as te l  co n c l ud ed  b y  
a na l y z in g  s ta t i s t i c s  f r o m 1 98 0  t o  1 99 7  t ha t  “ i n  g en e r a l ,  t he  vo lu m e  
o f  case s  see ms  to  b e  i n ve rse l y  co r re la te d  w i t h  t he  s t ren g t h  o f  t h e  
e con om y  i n  t h e  pa s t  yea r  o r  more ” . 150 
 
F o u r t h l y,  t h e re  ma y  be  a no t he r  ve r s i on  o f  e xp la na t i o n  w h i ch  i s  t o  
m or e  mo r a l l y  an d  s t r a t eg i c a l l y  ad d r es s  t h i s  i ssu e .  F in g e r  t ho ug h t  
d e ve lo p in g  cou n t r i es  f r eq ue n t l y  i n i t i a t ed  an t i d um p in g  a c t i o n s  a s  a  
k i nd  o f  r e ta l i a t i on . 151 T h ey  exp ec t  t h a t  d eve lop ed  co un t r i e s  w i l l  
r e du ce  a n t i d ump in g  a c t i on s  ag a ins t  t h em a nd  t h ey  can  e xpo r t  t he i r  
p rod uc ts  i n t o  d e ve lo ped  cou n t r i es ’  ma rke ts  smo o t h l y. 152 The re f o re ,  
i n  t h i s  w ay,  t he  p r ima r y  o b je c t i ve  i s  n o t  t o  p ro te c t  do me s t i c  
i n du s t r i e s  o r  b lo ck  i m po r ts  bu t  t o  s up po r t  d om es t i c  e xp o r t e r s .   
 
F o r  e xa mp le ,  Ch in a  ha s  an  a mb ig uo u s  p ro v i s io n  i n  t h e  r eg u l a t i on s  
wh i ch  co u ld  op en  the  p oss ib i l i t y  f o r  Ch in a  t o  use  an t i d um p in g  ru l e s  
a s  a  r e ta l i a to r y  i n s t r u me n t .  Se c t i o n  56  s ta te s :  
 

W h e r e  a  c o u n t r y  ( r e g i o n )  d i s c r i m i n a t o r i l y  i m p o s e s  
a n t i d u m p i n g  m e a s u r e s  o n  t h e  e x p o r t s  f r o m  t h e  P e o p l e ’ s  
R e p u b l i c  o f  C h i n a ,  C h i n a  m a y,  o n  t h e  b a s i s  o f  t h e  a c t u a l  
s i t u a t i o n s ,  t a k e  c o r r e s p o n d i n g  m e a s u r e s  a g a i n s t  t h a t  
c o u n t r y  ( r e g i o n ) . 153 

 
2 .5  Conc lus ion  
 
F ro m t he  a bo ve  d i scu ss io n  o f  t h e  d e f i n i t i o n  o f  du mp in g  an d  t he  
e f f ec ts  o f  d um p in g ,  du mp i ng  i s  o n e  o f  t h e  i n te r na t i o na l  t r a de  

                                                        
147  S h e n  M u z h u  2 0 0 2 :  4 7 5 .  
148  F i n g e r  2 0 0 1 : 1 0 .  
149  M a s t e l  2 0 0 1 : 3 0 .  
150  M a s t e l  2 0 0 1 : 3 0 .  
151  B a r r a l  e a  2 0 0 5 : 3 2 ;  F i n g e r  2 0 0 1 : 6 .  
152  F i n g e r  2 0 0 1 : 6 .  
153  T h e  C h i n a ’s  A n t i d u m p i n g  St a t u t e s  2 0 0 4 : s e c t i o n 5 6 .  
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p r ac t i ce s  o f  w h ich  w ide sp re ad  d i sap p r o v a l  e x i s t s  i n  t he  
i n te rna t i o na l  co m mun i t y. 154 
 
I t  i s  c l ea r  f r o m t he  k ind s  o f  d um p in g  t ha t  t he  WTO A n t i du mp in g  
A g r ee me n t  d oe s  n o t  s t i pu l a t e  wh i c h  k in d  o f  du mp ing  sh ou ld  be  
p r oh ib i t e d .  I f  du mp ing  o n l y  i n j u re d  t he  d om es t i c  i nd u s t r y  o f  t h e  
impo r t i n g  c ou n t r y,  t h e  impo r t i n g  c ou n t r y  can  a d op t  a n  a n t i du mp in g  
m ea su re  by  w a y  o f  i t s  o wn  an t i d um p i n g  l a w  a nd  th e  i n te r na t i o na l  
a g r e eme n ts . 155 I n  p rac t i ce ,  bo th  d eve lo pe d  an d  de ve lop ing  co un -  
t r i es  use  an t i d um p in g  l aw s  f re qu e n t l y  t o  p r o te c t  t h e i r  d o m e s t i c  
i n du s t r i e s . 156 Ho we ve r,  t he  impo r t i n g  cou n t r y  mu s t  u se  t he  l a ws  
a nd  ag r ee me n ts  c o r r e c t l y.  O th e r w ise ,  t he  an t i d ump in g  m ea su re s  
w i l l  b eco me  t he  new  t r ad e  p ro t ec t i ve  mea su re ,  a nd  b lo ck  t he  
d e ve lo p m e n t  o f  i n te rn a t i o na l  t r ad e .  
 
 

                                                        
154  O s o d e  2 0 0 3 - 2 0 0 4 : 1 9 .  
155  H e r e  t h e  i n t e r n a t i o n a l  a g r e e m e n t s  r e f e r  t o  t h e  W TO  A n t i d u m p i n g  

A g r e e m e n t  a n d  s o m e  r e g i o n a l  t r a d e  a g r e e m e n t s ,  s u c h  a s  t h e  N o r t h  
A m e r i c a n  F r e e  Tr a d e  A g r e e m e n t  ( N A F TA ) .  

156  S e e  C h a p t e r  2 ,  s e c t i o n  2 . 4 ,  a b o v e .  
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Chapter3  

A br ie f  h is tor ic  overv iew  of  ant idumping laws 
 
3 .1  In t roduct ion 
 
A c co r d in g  t o  V in e r,  t he  eco no m i s ts  Ad a m  Sm i th  an d  A le xan de r  
Ham i l t on  re po r te d  i n  17 91  o n  “b ou n t y ”  p rac t i ce s ,  f o re ign  p rac t i ce s  
o f  u nd e r s e l l i n g  co mp e t i t o r s . 157 I ns ta nc e s  o f  a l l e g a t i on s  o f  “ du mp -  
i n g ”  b y  B r i t i sh  m a n u f ac t u re r s  on  t h e  n ew  Amer i ca n  m ar ke t  w e r e  
a l so  r e po r te d  d u r i n g  mo s t  o f  t he  n in e t ee n t h  ce n t u r y. 158 I nd ee d ,  
o ne  o f  t he  f i r s t  U . S .  l aw s  re la t i n g  t o  i n te rna t i o na l  t r ad e ,  t he  Ta r i f f  
A c t  o f  18 16 ,  was  co nce rne d  w i t h  p rac t i ce s  we  m ig h t  i de n t i f y  a s  
d ump in g  t o da y. 159 
 
A c co r d in g  t o  L e i  Yu ,  s i nce  t he  e nd  o f  t he  19 t h  cen t u r y,  
“ i n te r na t i o na l  t r a de  po l i c y  r u les  h a ve  g ene r a l l y  r eco gn i ze d  
d ump in g  a s  a  p rac t i ce  t o  b e  con demne d ,  an d  h ave  a l l o wed  an  
impo r t i n g  cou n t r y  t o  ta ke  ce r ta i n  co un te r me asu r e s  wh en  the  
d um pe d  g oo ds  c a use  ‘ m a t e r i a l  i n j u r y ’  t o  com pe t in g  i nd us t r i e s  i n  
t he  impo r t i n g  co un t r y. ” 160 
 
Du r i ng  t h e  e a r l y  2 0 t h  ce n t u r y,  du mp ing  b y  f i rms  i n  Ge rma ny  wa s  
w id e sp r e a d .  T he  g o ve rnme n t  o f  G e r ma ny  a l l ow ed  c a r te l s  t o  g e t  
l e ga l  r e co gn i t i o n ,  sup po r t ed  t h e i r  de ve lop me n t ,  an d  en cou rag ed  
t he m to  o ccup y  f o r e ign  m ar ke ts  b y  us i ng  p re da to r y  d um p in g .  
B eca use  o f  t h ese  a c t i v i t i e s  o f  Ge r m an y  a nd  o t he r  s ta te s  u s in g  
p red a t o ry  d ump in g ,  t h e  a f f ec t ed  co u n t r i es  e na c te d  a n t i du mp in g  
l a w s . 161 T he  a n t i du mp in g  a c t i o ns  o r i g ina te d  f i r s t  i n  Ca n a da  un de r  
a n  Ac t  o f  1 90 4 . 162 Ca na da  was  f o l l o we d  by  Ne w Zea lan d  (1 90 5 ) ,  
A us t ra l i a  ( 1 90 6 )  an d  So u t h  A f r i ca  (1 91 4 ) . 163  Du r i n g  an d  a f t e r  
Wor ld  Wa r  I ,  t he  U .S .  Co ng ress  e na c te d  se ve ra l  a n t i du mp in g  
s ta tu te s . 164 Du r i n g  t h e  19 30 ’s ,  Amer i ca  i n c lud ed  i n  man y  b i l a t e ra l  
t r ea t i e s  s o me  p r o v i s i on s  o n  a n t i d um p in g  an d  p e r m i t t e d  t he  u se  o f  

                                                        
157  V i n e r  1 9 6 6 : 3 7 .  
158  V i n e r  1 9 6 6 : 3 8 .  
159  V i n e r  1 9 6 6 : 4 4 .  
160  L e i  Yu  2 0 0 2 : 3 0 4 .  
161  Wa n g  J i n g Q i  2 0 0 0 :  3 1  
162  S e e  A n  A c t  t o  A m e n d  t h e  C u s t o m s  Ta r i f f s  o f  1 8 9 7 ,  S . C .  1 9 0 4 ,  C  11 ,  

S .  1 9 .  S e e  a l s o  K r i s h n a  2 0 0 1 : 1 4 - 1 5  f o r  a  b r i e f  d i s c u s s i o n  o f  t h e  
m u n i c i pa l  a n t i d u m p i n g  l a ws .  

163  K r i s h n a  2 0 0 1 : 1 4 .  
164  S e e  e . g .  T h e  R e v e n u e  A c t  o f  1 9 1 6  ( c o m m o n l y  r e f e r r e d  t o  a s  t h e  

“ A n t i d u m p i n g  A c t  o f  1 9 1 6 , ”  1 5  U S C  § 7 2  [ 1 9 7 6 ] )  



 33

a n t i du mp i ng  impo r t  du t i e s  i n  Ame r i ca . 165 F rom th en  on wa rds  t h e  
h i s t o r y  o f  an t i d ump in g  i s  on e  o f  i n c rea sed  re f i n emen t  a nd  
f i ne - tu n in g .  W i t h  t he  pa ssag e  o f  t ime ,  a lmo s t  a l l  t h e  co u n t r i es  h a d  
e na c te d  ne w  a n t i d u mp ing  l e g i s l a t i on . 166 
 
Whe n  t h e  GATT was  n eg o t i a t ed  i n  194 7 ,  sp ec ia l  p ro v i s i o n  wa s  
m ad e  fo r  case s  o f  d um p in g .  A r t i c l e  V I  o f  GAT T a l l ow s  GAT T 
co n t r ac t i ng  pa r t i e s  t o  u t i l i ze  a n t i du mp ing  i m p o r t  du t i e s  t o  o f f se t  
t he  p ro f i t  ma rg in  o f  du mp ing ,  p rov ide d  th a t  i t  ca n  be  sh own  th a t  
su ch  d u m p in g  i s  ca u s in g  o r  t h r ea te ns  t o  c au se  “ ma te r i a l  i n j u r y ”  t o  
co mp e t in g  d om es t i c  i nd u s t r i es . 167 
 
A s  t im e  pas sed ,  h o w e ve r,  so m e  c on t r ac t i n g  pa r t i es  o f  G AT T b eg an  
t o  f ee l  t h a t  ce r ta in  cou n t r i e s ,  i n  a pp l y in g  t h e i r  a n t i du m p in g  l a w s ,  
w e r e  d o i n g  i t  i n  s u ch  a  w a y  as  t o  r a i s e  a  n ew  p ro t ec t i o n i s t  ba r r i e r  
t o  t r a de . 168 S ome  be l i e ve d  th a t  a n t i du mp in g  p roced u re s ,  such  a s  
marg in  ca l cu l a t i o n s  an d  the  i n j u r y  t es t ,  we re  cau s in g  res t r i c t i o n s  
a nd  d i s t o r t i on s  o n  i n t e r n a t i on a l  t r a de  f l ows ,  t he r e f o re  c re a t i ng  
r i s k s  a n d  un ce r ta in t i e s  f o r  t r ad e rs .  Co n se qu en t l y,  du r i ng  t h e  
K en ne dy  Ro un d  o f  t he  GAT T t r a de  neg o t i a t i o ns  ( 19 62 -1 96 7 ) ,  t he  
co n t r ac t i ng  pa r t i e s  o f  G AT T n eg o t i a t ed  t h e  f i r s t  i n t e r na t i o na l  
A n t i du mp ing  Code , 169 wh i ch  s e t  f o r t h  a  se r i e s  o f  p r oce du r a l  a nd  
su bs ta n t i ve  ru l e s  re ga rd in g  t h e  ap p l i ca t i on  o f  an t i du mp i ng  d u t i es .  
T h e  Co de  wa s  i n t en de d  to  l i m i t  t he  p rac t i ce s  o f  a bu s i ng  
a n t i du mp i ng ,  da ma g ing  t o  i n t e r na t i on a l  t r a de . 170 
 
I n  1 97 9 ,  t h e  To kyo  Rou nd  de ve lo pe d  a  ne w  A n t i du mp in g  
A g ree me n t  re p la c in g  t h e  19 67  GATT An t i d ump in g  Co de .  The  
U rug ua y  Rou nd ,  bu i l d i n g  o n  t h e  p r i o r  An t i d u mp in g  A g re emen ts ,  
f u r t he r  m o d i f i e d  t he  a n t i du m p ing  r u le s , 171 an d  l e d  t o  Ag re e me n t  on  
I mp le men ta t i on  o f  A r t i c l e  6  o f  t h e  GATT 19 94  (WTO A n t i du mp ing  
A g r ee me n t ) .  T h e  U r ug ua y  R ou nd  te x t  b e ca me  a  m an da t o r y  
a g r e eme n t  i n  t h e  WTO . 172  T h e  W TO A n t i d u mp ing  Ag r ee me n t  

                                                        
165  S e e ,  e . g .  A r t i c l e  I X :  2  o f  t h e  1 9 3 8  R e c i p r o c a l  Tr a d e  A g r e e m e n t  

b e t w e e n  t h e  U n i t e d  St a t e s  a n d  U n i t e d  K i n g d o m  ( 5 4  St a t .  1 8 9 7 ) ,  
wh e r e  a  p r o v i s i o n  a l l o w e d  t h e  U K  t o  t a k e  m e a s u r e s  t h a t  i t  d e e m e d  
n e c e s s a r y  t o  a c t  a s  a n  e f f e c t i v e  d e t e r r e n t  t o  t h e  p r a c t i c e .  

166  K r i s h n a  2 0 0 1 : 1 4 .  
167  G e n e r a l  A g r e e m e n t  o f  Ta r i f f  a n d  Tr a d e ,  A r t i c l e  V I .  3 0  O c t o b e r  

1 9 4 7 , 6 1  St a t .  ( 5 ) ,  ( 6 ) ,  T I A S  N o .  1 7 0 0 ,  5 5  U N T S  1 9 4  ( 1 9 4 8 )  a s  
a m e n d e d  a n d  Vo l .  I V  B I S D .  S e e  a l s o  L a n t z  1 9 9 4 - 1 9 9 5 : 1 0 0 0 .  

168  L e i  Yu  2 0 0 2 : 3 0 6 .  
169  A g r e e m e n t  o n  t h e  I m p l e m e n t a t i o n  o f  A r t i c l e  V I  ( t h e  “ 1 9 6 7  C o d e ” )  

6 5 1  U N T S  3 2 0 ,  G AT T,  B I S D  1 5  S u p p .  2 4  ( 1 9 6 8 ) .  
170  E v a n s  1 9 7 1 : 1 0 6 - 11 0 .  
171  W TO  A n t i d u m p i n g  A g r e e m e n t .  
172  C o r r  1 9 9 7 a : 4 9 ;  1 9 9 7 b : 5 5 .  



 34

co ns t i t u t es  a  f u r t h e r  r e f i ne m en t  o f  t he  a n t i d um p in g  r u l e s . 173 
 
A s  ca n  b e  see n  f r o m t he  r e m a rks  a bo v e ,  t h e  h i s t o r y  o f  a n t i du mp ing  
l a w s  i s  f r a ugh t  w i t h  co n t r o ve rsy,  w i t h  l aw s  b e in g  i n t r od uce d ,  
r e v i se d  a nd  r e pe a le d .  T he  U .S .A .  p l a yed  a  m a jo r  r o le  i n  l e ad in g  
t he  l e ga l  cam pa ig n  a ga in s t  du mp ing .  Bu t  t h e  vo i c e  o f  t he  U .S . A .  
w as  no t  e n ou gh ;  a  t ru l y  g lo b a l  so l u t i o n  ha d  to  be  f ou nd .  H o w th i s  
deve loped ,  w i l l  be  d i scussed  i n  t h e  c hap te r  t o  f o l l ow.  F i na l l y,  t he  
p os i t i o n  o f  S ou th  A f r i ca  a nd  C h in a  r e ga r d in g  a n t i d um p i n g  l a w s  w i l l  
be  d i scussed .  
 
3 .2  Amer ican ant idumping laws 
 
3 .2 .1  An t idump ing  law  o f  1916  
 
T h e  an t i d um p i ng  l a w s  o f  t he  U n i t e d  Sta te s  o r i g i na te d  w i t h  t he  
A n t i du mp ing  A c t  o f  19 16  (1 91 6  Ac t )  w h i ch  mad e  i t  un la w f u l  f o r  a n  
impo r te r  t o  se l l  me rcha nd i se  a t  a  p r i ce  su b s ta n t i a l l y  l o we r  t ha n  t h e  
a c tu a l  m a rke t  va lu e  o r  who lesa le  p r i ce  i n  t h e  co un t r y  o f  t he i r  
p rod uc t i o n ,  i f  do ne  w i t h  t h e  i n t en t  t o  de s t ro y  o r  i n j u re  a n  i nd us t r y  
i n  t h e  U n i t ed  Sta te s . 174 C r i m in a l  sa nc t i on s  a n d  t r e b le  da ma ge s  
we re  i n c l ud ed  i n  t he  19 16  Ac t . 175 The  An t i d u mp ing  Law  o f  1 916 ,  i n  
f ac t ,  w a s  t he  a n t i d u mp in g  p r o v i s ion  o f  t he  Re ven ue  Ac t  o f  1 9 1 6 . 176 
I t  ha d  mo re  t h e  cha rac t e r  o f  a n t i t r u s t  l a ws  t han  t r ad e  l a ws . 177 
P ro po ne n ts  o f  t he  l e g i s la t i on  e xp re sse d  con ce rn  t ha t  Ge r m an  
ca r te l s ,  pa r t i cu la r l y  i n  t he  ch em ica l  i n du s t r y,  wou ld  de s t ro y  t he  
U .S .  i nd u s t r y  t h ro u g h  p re da to r y  p r i c i n g . 178 
 
Th e  Re ve n ue  Ac t  o f  19 16  o f  U .S .  d e f i ne d  du mp in g  as  f o l l ow s :  
 

I t  i s  u n l a w f u l  t o  i m p o r t  a r t i c l e s  i n t o  t h e  U n i t e d  St a t e s  a t  
a  p r i c e  s u b s t a n t i a l l y  l e s s  t h a n  t h e  a c t u a l  m a r k e t  v a l u e  
o r  w h o l e s a l e  p r i c e  o f  s u c h  a r t i c l e s ,  p r o v i d e d  t h a t  i t  w a s  
d o n e  w i t h  t h e  i n t e n t  t o  d e s t r o y  o r  i n j u r e  a  U n i t e d  St a t e s  
i n d u s t r y  o r  t o  p r e v e n t  t h e  e s t a b l i s h m e n t  o f  s u c h  
i n d u s t r y. 179 

                                                        
173  L a n t z  1 9 9 4 - 1 9 9 5 : 1 0 0 0 .  
174  B a i l e y  1 9 9 2 : 4 3 5 ;  V i c t o r  1 9 8 3 : 3 3 9 - 3 4 0 ;  K r i s h n a : 2 0 0 1 : 1 4 .  
175  S e a v e y  1 9 7 0 : 5 6 ;  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 6 5 ;  V i c t o r  

1 9 8 3 : 3 3 9 - 3 4 0 ;  B a i l e y  1 9 9 2 : 4 3 5 .  
176  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 6 5 ;  L a n t z  1 9 9 4 - 1 9 9 5 : 9 9 9 ;  

V i c t o r  1 9 8 3 : 3 3 9 .  
177  F o r  a  h i s t o r i c a l  o v e r v i e w,  s e e  L a r o s k i  1 9 9 9 a : 3 6 9 ;  1 9 9 9 b : 3 7 1 - 3 7 4 .  

S e e  a l s o  V i c t o r  1 9 8 3 : 3 3 9 - 3 4 6 .  
178  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 6 5 .  
179  K r i s h n a  2 0 0 1 : 1 5 .  



 35

 
Th e  “ i n t en t  t o  de s t roy  o r  i n j u re ”  a  U . S .  i nd us t r y  wa s  n o t  e asy  t o  
e s tab l i sh . 180 
 
E a r l y  A mer i can  s ta tu te s  de a l i n g  w i t h  p r i ce  d i sc r im ina t i o n  i n  
d om es t i c  co m m er ce ,  su c h  as  t he  S h e rm an  A n t i t r u s t  A c t  o f  18 9 0  
a nd  t he  C la y t on  A c t  o f  1 91 4 ,  ha ve  no t  be en  e f f ec t i ve  a ga in s t  
d um p in g  be cau s e  Amer i c a n  C o u r ts  h a ve  n o  j u r i sd i c t i on  o ve r  
f o re ign  co un t r i e s . 181 L i ke w i se ,  as  Sea vy  i nd i ca ted ,  t he  Re venue  
A c t  o f  19 16 ,  “wh ich  imp ose d  c r im in a l  san c t i o ns  ag a in s t  du mp ing  
d on e  w i t h  p r ed a to r y  i n te n t ,  h as  ne ve r  b ee n  e n f o r ce d  d ue  to  
d i f f i cu l t i e s  o f  p ro o f . ” 182 I ts  na r row ly  d ra wn  i n t en t  p ro v i s i on  se emed  
t o  r en de r  i t  v i r t ua l l y  an d  w ho l l y  i n a d equ a t e  t o  p ro te c t  A me r i ca n  
i n du s t r i e s  f r om  t he  pe rce i ved  t h re a t  o f  p red a t o ry  p r i ce  
d i s c r im in a t i o n  by  t h e i r  l a rg e r  f o r e ig n  r i va l s . 183 
 
3 .2 .2  An t idump ing  law  o f  1921  
 
B eca use  i t  p ro ved  to  b e  d i f f i cu l t  f o r  t h e  i n j u re d  do me s t i c  i nd u s t r y  
t o  o b ta in  r e l i e f  f r om  d um p i ng  u nd e r  t he  1 91 6  Ac t ,  t he  U . S .  
C on g r e s s  en ac t ed  t he  An t i d um p in g  Ac t  o f  1 92 1  ( 19 21  A c t ) , 184 
wh i ch  d rop pe d  t he  i n t en t  r e qu i remen t  o f  t he  1916  Ac t  an d  re qu i red  
o n l y  p r o o f  t h a t  du mp ing  h ad  o ccu r re d  a nd  i n ju r y  t o  do me s t i c  
i n du s t r y  ha d  resu l t ed . 185 T he  1 92 1  Ac t  p ro v id ed :  
 

A s p e c i a l  d u m p i n g  d u t y  w i l l  b e  a p p l i e d  u p o n  a  f i n d i n g  
t h a t  a  U . S .  i n d u s t r y  i s  b e i n g  o r  i s  l i k e l y  t o  b e  i n j u r e d ,  o r  
i s  p r e v e n t e d  f r o m  b e i n g  e s ta b l i s h e d ,  d u e  t o  t h e  

                                                        
180  K r i s h n a  2 0 0 1 : 1 5 ;  V i c t o r  1 9 8 3 : 3 3 9 - 3 4 0 ;  L a n t z  1 9 9 4 - 1 9 9 5 : 9 9 9 - 1 0 0 0 .  
181  I n  t h e  U n i t e d  St a t e s  s e v e r a l  s t a t u t e s  h a v e  b e e n  e n a c t e d  t o  r e g u l a t e  

p r i c e  d i s c r i m i n a t i o n  t h a t  r e s u l t s  i n  i n j u r y  t o  c o m p e t i t i o n  i n  t h e  
n a t i o n a l  m a r k e t .  T h e  a i m  o f  m a i n t a i n i n g  d e c e n t r a l i z e d  e c o n o m i c  
p o we r  a g r e e d  w i t h  t h e  t r a d i t i o n  o f  f e d e r a l i s m  a n d  t h e  s e pa r a t i o n  o f  
p o l i t i c a l  p o we r.  I n  1 8 9 0 ,  t h e  S h e r m a n  A c t  wa s  d e s i g n e d  t o  c h e c k  
c o n c e n t r a t i o n s  o f  e c o n o m i c  p o we r  o r g a n i z e d  p r i m a r i l y  i n  t r u s t s .  
T h e  C l a y t o n  A c t  o f  1 9 1 4  s i n g l e d  o u t  f o r  p r o h i b i t i o n  t h e  p r a c t i c e s  
u s e d  b y  t r u s t s ,  s u c h  a s  p r i c e  d i s c r i m i n a t i o n ;  i t  wa s  a m e n d e d  i n  
1 9 3 6  b y  t h e  R o b i n s o n P a t m a n  A c t  t o  c o v e r  s e c o n d l y  l i n e  
d i s c r i m i n a t i o n  b y  l a r g e  a n d  p o w e r f u l  b u y e r s ,  o r i g i n a l l y  f o o d  
m a r k e t i n g  c h a i n s .  

182  S e a v e y  1 9 7 0 : 5 6 ;  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 6 5 ;  V i c t o r  
1 9 8 3 : 3 3 9 - 3 4 0 ;  L a n t z  1 9 9 4 - 1 9 9 5 : 9 9 9 - 1 0 0 0 .  

183  V i c t o r  1 9 8 3 : 3 4 6 - 3 4 7 .  
184  F o r  a  h i s t o r i c a l  o v e r v i e w  o n  t h e  A n t i d u m p i n g  A c t  o f  1 9 2 1 ,  s e e  

V i c t o r  1 9 8 3 : 3 3 9 - 3 5 0 .  
185  A n t i d u m p i n g  A c t  o f  1 9 2 1 ,  ( c o d i f i e d  i n  1 9  U . S . C .  1 3 0 3 ) .  H o w e v e r,  

t h e  1 9 1 6  A c t  wa s  n o t  r e p e a l e d  a n d  w a s  c h a l l e n g e d ,  a f t e r  a  r e c e n t  
U . S .  d e c i s i o n ,  b e f o r e  t h e  W TO  D S B  a n d  wa s  h e l d  t o  b e  i n  v i o l a t i o n  
o f  t h e  i n t e r n a t i o n a l  t r a d e  o b l i g a t i o n s  u n d e r  t h e  W T O .  
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i m p o r t a t i o n  o f  a  c l a s s  o r  k i n d  o f  f o r e i g n  m e r c h a n d i s e  
t h a t  i s  b e i n g  s o l d  o r  i s  l i k e l y  t o  b e  s o l d  i n  t h e  U . S .  o r  
e l s e wh e r e  a t  l e s s  t ha n  i t s  f a i r  v a l u e . 186 

 
U n l i ke  t h e  19 16  Ac t ,  w h i c h  p ro v id e s  f o r  a  p r i va te  r i gh t  o f  a c t i o n  a s  
we l l  a s  f o r  c r im in a l  p ros ecu t i o n ,  t he  19 21  A c t  wa s  p u re l y  
a dm in i s t r a t i ve  i n  n a t u r e . 187 Th e  19 21  A c t  ve s ts  t he  re sp o ns ib i l i t y  
f o r  de te rm in in g  w he t he r  p r i ce  d i sc r im in a t i o n  e x i s ts  w i t h  t he  
S ec re ta r y  o f  t he  Treasu r y,  w i t h  t h e  resp on s ib i l i t y  f o r  de te rm in in g  
w he th e r  t he  du mp ed  imp o r ts  cau se  i n j u ry  t o  a  do me s t i c  i nd us t r y  i s  
ve s t ed  w i t h  t h e  Ta r i f f  Commiss io n . 188 I t  v i e we d  i t s  r o le  a s  t h a t  o f  
a n  i n ve s t i ga to r,  w i t h  b roa d  d i s c re t i on a ry  po wer  t o  p u rsue  t h e  
ca se s  b r o ug h t  t o  i t s  a t t e n t i on  by  do me s t i c  i nd us t r i es . 189  The  
s ta tu te  c h an ge d  the  c r i m i n a l  n a t u r e  o f  t h e  d um p in g  b eh av io r,  
a bo l i sh ed  th e  c r i m in a l  pu n i sh me n t  m ea su r e  p re sc r i b i ng  co m -  
p en sa t i o n  a mo un t i n g  t o  t h re e  t im es  t h e  d am ag es ,  a nd  r e p la ce d  
co mp en s a t i o n  w i t h  l e vy i ng  a  spe c ia l  du mp in g  ta x .  T h e  19 21  Ac t  
a l so  a dd e d  t he  p r ov i s ion  o f  a n  o f f se t t i n g  du t y  e qu a l  t o  t h e  amou n t  
o f  t he  p r i ce  d i f f e r en t i a l  o f  t he  du mp ed  me r c ha nd i se . 190 T he  b as i c  
su bs ta n t i ve  p ro v i s i on s  o f  t h e  1 92 1  Ac t  p ro v ide d  a  ba s i s  f o r  mod e r n  
a n t i du mp i ng  l e g i s l a t i on . 191 T h e  1 92 1  A c t  f o r m u la t e d  t h e  b a s i c  con -  
s t i t u t i on a l  c on d i t i o n s  o f  d um p i ng  an d  c i v i l  r e me dy  m e a su re s .  I t  
i n t r o du ce d  con cep ts  s u ch  a s  an  i n j u r y  de te r m in a t i on ,  p u r ch as e  
p r i ce ,  e x po r t e r ’s  s a le  p r i ce ,  a n d  f o r e ig n  m ar k e t  va lu e .  I t  
e s tab l i sh e d  th e  p ro ced u re s  t o  de c id e  w h i ch  ad min i s t r a t i o n  he a r d  
t he  a n t i du mp ing  p e t i t i o n  an d  un de r  w h ich  a dm in i s t r a t i v e  
r e gu la t i o n s . 192 Th e  1 92 1  Ac t  s t i l l  f ocu sed  o n  pu n i sh in g  p re da to r y  
d um p in g ,  a nd  d id  n o t  a im  a t  o t he r  p r i ce  d i s c r i m in a t i on  s i t u a t i on s . 193 
I t  wa s  con s t rued  a nd  en fo rced  i n  a  much  mo re  p ro t ec t i o n i s t  

                                                        
186  A n t i d u m p i n g  A c t  o f  1 9 2 1 ,  C h .  1 4 .  § 2 0 1 - 1 2 ,  P u b .  L .  N o . 6 7 - 1 0 ,  4 2  

St a t .  9 ,  11 - 1 5 .  
187  V i c t o r  1 9 8 3 : 3 4 7 .  
188  F e l l e r  1 9 7 1 : 1 2 1 - 1 2 2 .  
189  E h r e n h a f t  2 0 0 2 : 3 7 6 .  
190  B a i l e y  1 9 9 2 : 4 3 5 .  
191  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 6 6 .  S e e  f o r m e r l y  1 9  

U . S . C . § 1 6 0 . ( r e p e a l e d  1 9 7 9 ) .  T h e  A c t  p r o v i d e d :  
[ W ] h e n e v e r  t h e  S e c r e t a r y  o f  t h e  Tr e a s u r y  … f i n d s  t h a t  a n  
i n d u s t r y  i n  t h e  U n i t e d  Sta t e s  i s  b e i n g  o r  i s  l i k e l y  t o  b e  i n j u r e d ,  
o r  i s  p r e v e n t e d  f r o m  b e i n g  e s t a b l i s h e d ,  b y  r e a s o n  o f  t h e  
i m p o r t a t i o n  i n t o  t h e  U n i t e d  St a t e s  o f  a  c l a s s  o r  k i n d  o f  
f o r e i g n  m e r c h a n d i s e ,  a n d  t h a t  m e r c h a n d i s e  o f  s u c h  c l a s s  o r  
k i n d  i s  b e i n g  s o l d  o r  i s  l i k e l y  t o  b e  s o l d  i n  t h e  U n i t e d  St a t e s  
o r  e l s e w h e r e  a t  l e s s  t h a n  i t s  f a i r  v a l u e ,  t h e n  h e  s h a l l  m a k e  
s u c h  f i n d i n g  p u b l i c  …  

192  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 6 6 - 6 6 7 .  
193  Wa n g  J i n g Q i  2 0 0 0 : 1 4 7 .  
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m an ne r. 194 
 
3 .2 .3  An t idumping  law  o f  1930  
 
S in ce  p romu lga t i n g  t h e  f i r s t  an t i du mp ing  l a w  i n  19 21 ,  Amer i ca  
re v i se d  i t s  an t i d u m p ing  l a ws  ma ny  t i me s .  E sp ec ia l l y  t h e  re v i s i o n  o f  
1 93 0  was  impo r ta n t .  I n  19 30 ,  A me r i ca  p ro mu lga te d  a  new  Ta r i f f  
L aw  a nd  ma de  ad d i t i o n s  t o  du mp ing  r eg u la t i o ns .  I t  s t i l l ,  h ow e ve r,  
i n c lu de d  th e  A n t i d u mp ing  A c t  o f  1 92 1  ( as  i t s  C ha p t e r  7 ) .  T he  
A n t i du mp ing  La w o f  19 30  cha ng ed  man y  a sp ec ts  o f  t h e  o ld  t r a de  
l a w s ,  a nd  de f i n ed  co nce p ts  su ch  a s  “ ta r i f f s ” ,  “ an t i d ump in g ” ,  
“ a n t i sub s id y ” ,  “ a n t i - u n f a i r  imp o r ta t i on ” ,  an d  so  o n .  M an y  
p r o v i s i on s  co n t i n u e  t o  be  u sed  u p  t o  no w.  H ow e ve r,  t he  
A n t i du mp ing  A c t  1 92 1  w a s  no t  r ep ea led  an d  w a s  i m p le me n t ed  u n t i l  
1 97 9 . 195 
 
3 .2 .4  Trade  Laws o f  1974  and  1979  
 
I n  19 74 ,  t h e  U . S .  Con g ress  passe d  a  ne w  Trad e  La w  ( t h e  Trad e  Ac t  
o f  19 74 ) .  I t  r e v i se d  a nd  a dd ed  t o  t h e  An t i d u m p ing  Ac t  o f  1921 .  An  
I n t e r n a t i on a l  Tra d e  C o m m i ss ion  no w r ep la c e d  t he  o ld  Ta r i f f  
Com mi t t e e ’s  p owe r  o f  de te rm in ing  i n j u r y. 196  T he  a n t i du mp in g  
a me nd me n ts  w e re  d es ig ne d ,  i n  g en e r a l ,  t o  e xp ed i t e  a n t i du mp ing  
p r oce ed i ng s  b y  p r o v id ing  t ime  l im i ts  f o r  a dm i n i s t r a t i ve  ac t i on  a nd  
t o  r en de r  s uch  p r oce ed ing s  mo r e  e q u i tab le  b y  p r o v i d in g  f o r  t he  
p ub l i ca t i o n  o f  r e le van t  i n f o r ma t io n ,  f o r  t he  r i gh t  t o  a  h ea r ing  
d u r i n g  t h e  f a i r  v a lu e  i n ve s t i ga t i o n ,  a nd  f o r  j ud i c i a l  r e v ie w  o f  
ce r ta in  de te r m in a t i on s  a d v e r se  t o  t he  Amer i ca n  i nd u s t r y. 197 Mos t  
impo r ta n t l y,  t he  Tra de  Ac t  o f  1 97 4  g ra n t ed  t he  P res id en t  a u t h o r i t y  
t o  pa r t i c i pa t e  i n  m u l t i l a te r a l  t r ad e  n eg o t i a t i o n s .  So on  th e re a f t e r,  
t he  U n i t e d  Sta te s  pa r t i c i pa t ed  i n  t he  To kyo  R ou nd  o f  Mu l t i l a t e r a l  
Trade  Ne go t i a t i o n s ,  on e  p u r po se  o f  w h ich  wa s  t o  d i scu s s  
i n te rna t i o na l  an t i d ump in g  l a w  u nd e r  t h e  GATT. 198 
 
Du r i ng  t h e  Tokyo  Rou nd  m u l t i l a t e ra l  t r ad e  n eg o t i a t i o n s  (MT N)  o f  
                                                        
194  V i c t o r  1 9 8 3 : 3 4 7 .  
195  S h e n  M u Z h u  2 0 0 2 : 4 8 6 ;  Wa n g  J i n g Q i  2 0 0 0 : 1 4 7 .  
196  S e e  B r y a n  1 9 8 0 : 1 7 - 1 8 .  F o r  a  i n t r o d u c t i o n  o f  U . S .  a d m i n i s t r a t i v e  

s e t t i n g ,  i n c l u d i n g  I n t e r n a t i o n a l  Tr a d e  C o m m i s s i o n ,  U . S .  C u s t o m s  
S e r v i c e ,  a n d  D e pa r t m e n t  o f  C o m m e r c e ,  t h e  I n t e r n a t i o n a l  Tr a d e  
C o m m i s s i o n ’s  p r i n c i pa l  t a s k  i s  t o  d e t e r m i n e  w h e t h e r  o r  n o t  
m e r c h a n d i s e  s o l d  i n  t h e  U n i t e d  St a t e s  a t  l e s s - t h a n - f a i r  v a l u e  o r  
s u b s i d i z e d  m e r c h a n d i s e  i s  c a u s i n g  m a t e r i a l  i n j u r y,  t h e  t h r e a t  
t h e r e o f ,  o r  t h e  m a t e r i a l  r e t a r d a t i o n  o f  a  U . S .  i n d u s t r y.  

197  Wa n g  J i n g Q i  2 0 0 0 : 1 4 7 - 1 4 8 ;  B r y a n  1 9 8 0 : 1 0 ;  B r y a n  a n d  B o u r s e r e a u  
1 9 8 4 - 1 9 8 5 : 6 6 8 ;  E h r e n h a f t  2 0 0 2 : 3 7 8 .  

198  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 6 8 .  
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t he  GAT T ( 1 973 - 19 79 ) ,  A me r i ca  r e v i se d  t h e  19 74  an t i d um p in g  l a w.  
Th e  U .S .  Co ng re ss  passed  t h e  Tra de  Ag ree me n t  Ac t  o f  19 79  (19 79  
A c t )  i n  wh i ch  t he  f i r s t  cha p t e r  co ns id e re d  a n t i du mp ing  du t y  a nd  
a n t i su b s i d y  du t y.  W i th  t h e  19 79  a g r e eme n t  Amer i ca  cha n g ed  
C ha p t e r  7  o f  t h e  Ta r i f f  La w  o f  1 93 0 ,  r ep lace d  t h e  An t i d u m p in g  L a w  
o f  19 21 , 199 a nd  i nco r po ra t ed  mos t  o f  t h e  su bs ta n t i ve  p ro v i s i o ns  o f  
t he  19 21  Ac t  i n to  t h e  Ta r i f f  Ac t  o f  1 93 0 ,  mo d i f y i n g  t he m t o  co n f o r m  
t o  t he  An t i du mp ing  C od e . 200 The  19 79  Ac t  i n t r o duced  p ro ced u ra l  
r e fo rms  de s ign ed  t o  acce le ra t e  f u r t he r  t he  adm in i s t r a t i ve  
d e t e r m in a t i o ns  o f  d um p in g  an d  i n ju r y  a nd  to  i n c rea se  d r ama t i c a l l y  
t he  acc e ss  t o  j u d i c ia l  r e v ie w  o f  t ho se  ad min i s t r a t i v e  d e t e r -  
m ina t i on s . 201 T he  1 97 9  Ac t  s p e l l s  o u t  cu r r en t  U n i t e d  Sta te s  a n t i -  
dump in g  l aw. 202 
 
A cco rd in g  t o  B rya n , 203 t he  Trad e  Ag re emen t  Ac t  o f  1 97 9  ma d e  
su bs ta n t i a l  cha n g es  i n  t he  p ro ced u re s  t o  be  f o l l o w ed  i n  
i n ve s t i g a t i ng  a nd  a sse s s i ng  a n t i du mp in g  d u t i e s .  Acco r d in g l y,  
t ho ug h  man y  o f  t he  mo d i f i ca t i o ns  m ad e  by  t he  Trad e  Ac t  o f  19 74  
w e r e  ke p t  an d  e xpa nd ed  u po n ,  i t  i s  no t  p oss i b le  t o  t ra ce  d i s c r e te  
p rov i s i on s  i n  mos t  i ns tances . 204 
 
3 .2 .5  Trade  Laws o f  1984  and  1988  
 
I n  1 98 4 ,  th e  U . S .  Co ng re ss  passed  th e  Tra de  and  Ta r i f f s  L aw.  Th i s  
l a w  ag a i n  r e v i sed  t he  con ce p t  o f  a n t i du mp in g ,  i t  s t i p u la te d  t he  
scop e  o f  an t i du mp ing  mea su re s ,  i n c re ase d  th e  d i sc re t i o n a ry  po we r  
o f  t he  Depa r tme n t  o f  Commer ce  (DOC) , 205  a nd  r ed uce d  t he  
co mp le x i t y  an d  co s t  o f  an t i du mp ing  p ro ce du re s . 206 
 
I n  1 98 8 ,  t h e  U . S .  Co ng ress  passed  Pu b l i c  L a w  No .  10 0 -4 18 .  I t  wa s  
n amed  t he  Omn ib us  Trad e  an d  Co mp e t i t i v en ess  Ac t  o f  1 98 8 .  
S ec t i on s  13 16  to  1 33 0  co mp r i sed  an t i d um p i ng  re gu la t i o ns .  T he  
ma in  con te n ts  we re :  an t i c i r cu mven t i o n  me asu res ;  de a l i n g  w i t h  
a n t i du mp i ng  i n  no n -m ar ke t  e co no m y  c oun t r i es ;  j u r i s d i c t i on  o n  t he  

                                                        
199  V i c t o r  1 9 8 3 : 3 4 7 .  
200  S h e n  M u Z h u  2 0 0 2 : 4 8 6 ;  Wa n g  J i n g Q i  2 0 0 0 : 1 4 8 ;  B r y a n  a n d  

B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 6 9 .  He r e  t h e  A n t i d u m p i n g  C o d e  r e f e r s  t o  
t h e  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  t h e  G e n e r a l  A g r e e m e n t  o n  
Ta r i f f s  a n d  Tr a d e  o f  1 9 7 9 .  

201  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 6 9 ;  E h r e n h a f t  2 0 0 2 : 3 7 8 ;  V i c t o r  
1 9 8 3 : 3 4 7 - 3 4 8 .  

202  B a i l e y  1 9 9 2 : 4 3 5 .  
203  B r y a n  1 9 8 0 .  
204  B r y a n  1 9 8 0 : 2 5 .  
205  S e e  S e a s t r u m  a n d  A l a g i r i  1 9 9 5 : 5 0 3 - 5 0 9 .  F o r  a  d i s c u s s i o n  o f  c a s e  

l a w  o n  d e t e r m i n a t i o n s  b y  t h e  D e pa r t m e n t  o f  C o m m e r c e .  
206  Wa n g  J i n g Q i  2 0 0 0 : 1 4 8 ;  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 6 9 .  
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t h i r d  co u n t r y  ( A m er i ca  co u ld  a s k  t h e  t h i r d  c oun t r y  t o  take  an  
a n t i du mp i ng  a c t i o n ) ;  a nd  e xpan d i ng  t h e  scop e  o f  pe op l e  qu a l i f i e d  
t o  co mp l a in  o f  d um p in g . 207 The  A c t  o f  198 8  co n ta ine d  an  a me nd -  
men t  t o  t h e  an t i d ump ing  s ta t u te  d es i gne d  to  p re ve n t  c i r cu mve n t i on  
o f  an t i d u mp in g  o r d e rs  b y  me an s  o f  a sse mb ly  op e ra t i o ns  i n  t h e  U . S .  
o r  t h i r d  co un t r i e s ,  o r  by  mo d i f y i n g  t h e  me rcha nd i se  i n  qu es t i o n . 208 
 
3 .2 .6  Ac t  o f  1994 ,  supp lemen ted  in  1998  
 
I n  19 94  th e  GAT T Uru gu ay  MTN  Ro u n d  pas se d  a  n ew  An t i d u mp in g  
A g r ee me n t .  T h e  pa r t i es  o f  G AT T im m ed ia t e l y  t oo k  t h i s  a s  t h e  m a in  
so u rce  t o  re v i se  t h e i r  d o mes t i c  an t i d u mp ing  l a ws .  Be ca u se  th e  A D  
A g r ee me n t  o f  WTO  wa s  o p po se d  b y  ce r ta in  s p ec ia l  i n t e re s t  g ro ups ,  
i t  was  a t  f i r s t  no t  imp leme n te d  i n  t he  U . S .  La te r  t h a t  ye a r  t he  
g o ve r nme n t  o f  A m e r i ca  d i d  pa s s  t h e  Uru gu ay  R ou nd  Ag r ee me n t  
A c t  o f  1 99 4 .  I t  cam e  in to  f o r ce  o n  Jan ua r y  1 ,  19 9 5 .  T h i s  Ac t  
b rou gh t  impo r ta n t  ch an ge s  t o  an t i d um p ing  l a ws ,  bu t  i t  was  s t i l l  n o t  
su f f i c i e n t . 209 
 
I n  1 99 8  th e  a c t  wa s  su pp l em en te d  b y  d ec i s i on s  o f  t he  D ispu t e  
S e t t l e me n t  Bod y  (DSB)  o f  t h e  WTO, 210 a nd  t h e  U .S .  C on g r e ss ’ a n d  
g o ve r nme n t ’s  s ta t u t es  a nd  l aw s  w h ich  i n c l ud ed  “ t he  S un se t  
C la u se ” , 211 “ p r o v id i n g  t ha t  a n t i du mp i ng  du t i es  a nd  u nd e r ta k ing s  
a re  t o  l a pse  f i ve  ye a rs  f r o m th e  da t e  on  wh i ch  t h ey  e n te red  i n to  
f o r ce  o r  w e r e  l a s t  m o d i f i e d  o r  con f i r m e d . ” 212 Th e  sun se t  c l a use  i s  a  
s i gn i f i ca n t  i m p ro ve m en t  o ve r  p r i o r  l e g i s l a t i on  b eca use  i t  p re ve n ts  
t he  p e r pe t ua l  a pp l i ca t i o n  o f  an t i du m p i ng  d u t i es  o r  u nd e r ta k ing s  
b eyo nd  t he  n ee d  o f  t he  i n du s t r i e s  o f  t he  impo r t i n g  cou n t r i es . 213 
 
T h e  p re sen t  s i t u a t i on  o n  an t i du mp i n g  i n  Ame r i ca  co m pr i se s  t h e  
f o l l o w ing  l a w s :  
 
•  t h e  r e v i sed  Ta r i f f  La w o f  1 93 0 ,  C hap te r  7 ,  

( 19 US C1 67 3 - 1 67 7n ) ;  
•  se ve r a l  r e v i s i o ns  o f  t h e  Ta r i f f  L aw  o f  19 30 ,  i n c lu d i n g  t he  

e xp la na t i o n  ab ou t  ad min i s t r a t i ve  a c t i o n  i n  t he  Uru gu ay  R ou nd  

                                                        
207  Wa n g  J i n g Q i  2 0 0 0 : 1 4 8 ;  S h a n g  M i n g  2 0 0 3 : 7 5 .  
208  M a c r o r y  e a  1 9 9 1 : 8 3 .  
209  Wa n g  J i n g Q i  2 0 0 0 : 1 4 9 ;  S h a n g  M i n g  2 0 0 3 : 7 5 .  
210  S e e  D S U  A r t .  2 . 1 .  T h e  D i s p u t e  S e t t l e m e n t  B o d y  p u b l i s h e s  a n  

a n n u a l  r e p o r t  t h a t  p r o v i d e s  a n  o v e r v i e w  o f  W TO  a c t i v i t i e s  u n d e r  
t h e  D S U .  S e e ,  e . g . ,  W TO ,  D i s p u t e  S e t t l e m e n t  B o d y,  A n n u a l  R e p o r t  
( 1 9 9 7 ) .  

211  S h a n g  M i n g  2 0 0 3 : 7 5 .  
212  M a c r o r y  a n d  Ve r m u l s t  a n d  Wa e r  1 9 9 1 : 1 3 0 .  
213  M a c r o r y  a n d  Ve r m u l s t  a n d  Wa e r  1 9 9 1 : 1 3 1 .  
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Ag re eme n t  A c t  o f  1 99 4 ;  
•  t h e  s ta t u t e  o f  t he  Depa r tme n t  o f  Comme r ce  o f  A me r i ca  19 97  

(19  CFR) . 214 
 
3 .3  In ternat iona l  ant idumping laws 
 
3 .3 .1  The  GATT an t idumping  laws  
 
I n  i n te rn a t i o na l  t r ad e ,  d um p in g  i s  r eg a r de d  a s  o ne  k i nd  o f  un fa i r  
co m m er c i a l  com pe t i t i ve  b eh a v io r.  A s  e a r l y  a s  t he  be g in n in g  o f  t h e  
2 0 t h  ce n t u ry,  so m e  co un t r i es ,  such  a s  A us t ra l i a ,  Ca na da  a nd  t he  
U .S .A . ,  ha d  f o r mu la t ed  a nd  imp le me n t ed  an t i du mp i ng  l a ws  to  
co un te r ba lan ce  t h e  i n ju r y  t o  t he i r  eco no m ie s  c rea te d  by  f o r e ig n  
d um pe d  p r od uc ts . 215 Th e  i mp le m en ta t i o n  o f  a n t i d um p in g  m ea su re s ,  
h owe ve r,  su rpa sse d  i t s  r ea son ab le  scop e  a nd  de g re e ,  and  b eca me  
a  k i nd  o f  p ro t ec t i ve  t r ad e  me a su re ,  t hu s  h i nd e r i n g  t h e  no rma l  
d e ve lo p m e n t  o f  i n t e r n a t i o n a l  bu s i ne ss .  I n  o r de r  t o  l i m i t  
a n t i du mp ing  me asu res  t o  i t s  r ea son ab le  scop e  a nd  d eg ree ,  man y  
co un t r i e s  a f t e r  t he  Se con d  Wor ld  War  s ta r t ed  t o  see k ,  i n  t he  
i n te r na t i o na l  l eg i s l a t i on ,  a  w ay  t o  b r i ng  a n t i d u mp ing  i n to  l i ne  w i t h  
i n te rna t i o na l  t r ad e  req u i r e me n ts . 216 
 
3 .3 .1 .1  Ar t i c le  6  o f  the  GATT,  1947 
 
Th e  UN Eco no mic  an d  S oc ia l  Cou nc i l  ha d  i t s  f i r s t  me e t i n g  i n  
L on do n  i n  F eb r ua r y  1 94 6 . 217 Amer i ca  d r a f t e d  a  p ro po se d  C ha r te r  
t ha t  b eca me  th e  b as i s  f o r  d i s cu ss ion s  a t  t h e  F i r s t  S es s i on  o f  t h e  
P re pa ra t o r y  C o m mi t t ee  o n  t he  H a va n a  C ha r t e r  i n  Lo n do n ,  Oc to be r  
a nd  N o ve mb er  1 9 46 . 218  A r t i c l e  11 ,  o f  t h e  sug ge s te d  cha r te r  
co n ta i ne d  f i ve  pa r a g ra ph s  de a l i n g  w i t h  a n t i du mp ing  du t i e s ,  t he  
f i r s t  an d  f i f t h  o f  w h i ch  we re  t h e  esse n t i a l  p ro v i s i o n s : 219 
 
P a rag rap h  1  rea ds :  

                                                        
214  S h a n g  M i n g  2 0 0 3 : 7 5 .  
215  S e e  e . g .  A u s t r a l i a  “ I n d u s t r y  P r o t e c t i o n  L a w ”  i n  1 9 0 1  t h r o u g h  t h e  

d o m e s t i c  l e g i s l a t i o n  i n  o r d e r  t o  r e s i s t  f o r e i g n  d u m p i n g ;  C a n a d a  
“ C u s t o m s  Ta r i f f  L a w”  i n  1 9 0 4  s t i p u l a t e d  f o r  t h e  f i r s t  t i m e  
a n t i d u m p i n g  m e a s u r e s ;  US  “ C u s t o m s  Ta x  L a w”  i n  1 9 1 6  i n c l u d e d  f o r  
t h e  f i r s t  t i m e  a n t i d u m p i n g  p r o v i s i o n s .  

216  D e n t o n  1 9 8 9 - 1 9 9 0 : 2 4 3 .  
217  S e a v e y  1 9 7 0 : 1 7 .  
218  T h e  m e m b e r s  o f  t h e  P r e p a r a t o r y  C o m m i t t e e  we r e  A u s t r a l i a ,  

B e l g i u m ,  L u x e m b o u r g ,  B r a z i l ,  C a n a d a ,  C h i l e ,  C h i n a ,  C u b a ,  
C z e c h o s l o v a k i a ,  F ra n c e ,  I n d i a ,  L e b a n o n ,  t h e  N e t h e r l a n d s ,  N e w  
Z e a l a n d ,  N o r wa y,  S o u t h  A f r i c a ,  t h e  U S S R ,  t h e  U K ,  a n d  t h e  U n i t e d  
St a t e s .  

219  S e e  h t t p : / / w w w. wt o . o r g .  
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N o  a n t i d u m p i n g  d u t y  s h a l l  b e  i m p o s e d  o n  a n y  p r o d u c t  o f  
a n y  M e m b e r  c o u n t r y  i m p o r t e d  i n t o  a n y  o t h e r  M e m b e r  
c o u n t r y  i n  e x c e s s  o f  a n  a m o u n t  e q u a l  t o  t h e  m a r g i n  o f  
d u m p i n g  u n d e r  wh i c h  s u c h  p r o d u c t  i s  b e i n g  i m p o r t e d .  F o r  
t h e  p u r p o s e s  o f  t h i s  a r t i c l e  t h e  m a r g i n  o f  d u m p i n g  s h a l l  
b e  u n d e r s t o o d  t o  m e a n  t h e  a m o u n t  b y  wh i c h  t h e  p r i c e  o f  a  
p r o d u c t  e x p o r t e d  f r o m  o n e  c o u n t r y  t o  a n o t h e r  i s  l e s s  t h a n  
a )  t h e  c o m pa r a b l e  p r i c e  c h a r g e d  f o r  t h e  l i k e  o r  s i m i l a r  
p r o d u c t  t o  b u y e r s  i n  t h e  d o m e s t i c  m a r k e t  o f  t h e  e x p o r t i n g  
c o u n t r y,  o r  b )  i n  t h e  a b s e n c e  o f  s u c h  d o m e s t i c  p r i c e ,  t h e  
h i g h e s t  c o m p a r a b l e  p r i c e  a t  wh i c h  t h e  l i k e  o r  s i m i l a r  
p r o d u c t  i s  s o l d  f o r  e x p o r t  t o  a n y  t h i r d  c o u n t r y,  o r  c )  i n  t h e  
a b s e n c e  o f  a )  a n d  b ) ,  t h e  c o s t  o f  p r o d u c t i o n  o f  t h e  
p r o d u c t  i n  t h e  c o u n t r y  o f  o r i g i n  w i t h  d u e  a l l o w a n c e  i n  
e a c h  c a s e  f o r  d i f f e r e n c e s  i n  c o n d i t i o n s  a n d  t e r m s  o f  s a l e ,  
a n d  f o r  d i f f e r e n c e s  a f f e c t i n g  p r i c e  c o m pa r a b i l i t y. 220 

 
Pa rag raphs  2 ,  3 ,  and  4  dea l  w i t h  coun te r va i l i ng  du t i es  f o r  t he  same  
s i t u a t i on  ( t he y  a re  su bs tan t i a l l y  t he  sa me  a s  pa rag rap hs  3 ,  4 ,  a nd  
5  o f  A r t i c l e  6  o f  t h e  GAT T ) .  T he  f i f t h  pa r a g ra ph  r ea ds :  

 
E a c h  m e m b e r  u n d e r t a k e s  t h a t  a s  a  g e n e r a l  r u l e  i t  w i l l  n o t  
i m p o s e  a n y  a n t i d u m p i n g  d u t y  o r  c o u n t e r v a i l i n g  d u t y  o n  
t h e  i m p o r t a t i o n  o f  a n y  p r o d u c t  o f  o t h e r  m e m b e r  c o u n t r i e s  
u n l e s s  i t  d e t e r m i n e s  t h a t  t h e  d u m p i n g  o r  s u b s i d i z a t i o n ,  
a s  t h e  c a s e  m a y  b e ,  u n d e r  wh i c h  s u c h  a  p r o d u c t  i s  
i m p o r t e d ,  i s  s u c h  a s  t o  i n j u r e  o r  t h r e a t e n  t o  i n j u r e  a  
d o m e s t i c  i n d u s t r y,  o r  i s  s u c h  a s  t o  p r e v e n t  t h e  
e s ta b l i s h m e n t  o f  a  d o m e s t i c  i n d u s t r y. 221 

 
Th e  se con d  se ss io n  o f  t h e  P repa ra t o ry  Co mmi t t ee  co n ve ne d  i n  
A p r i l  19 4 7  a t  t he  Pa la i s  de s  Na t i on s  i n  Ge ne va  ha d  t he  d ua l  
p u r p ose  o f  a do p t i ng  t he  Dra f t  C h a r t e r,  w h i c h  w o u ld  se r ve  a s  a  
b as i s  o f  d i s cu s s i o n  a t  t he  wo r ld  c on fe re nc e ,  an d  co nd uc t i n g  
n eg o t i a t i on s  f o r  ta r i f f  r e du c t i o ns ,  wh i ch  wo u ld  t h en  b e  emb od ied  i n  
t he  Ge ne r a l  A g r e e m en t . 222 
 

                                                        
220  R e p o r t  o f  t h e  f i r s t  s e s s i o n  o f  t h e  P r e pa r a t o r y  C o m m i t t e e  o f  t h e  

U n i t e d  N a t i o n s  C o n f e r e n c e  o n  Tr a d e  a n d  E m p l o y m e n t ,  L o n d o n ,  
O c t o b e r  1 9 4 6 .  S e e  h t t p : / / w w w. wt o . o r g   

221  R e p o r t  o f  t h e  f i r s t  s e s s i o n  o f  t h e  P r e pa r a t o r y  C o m m i t t e e  o f  t h e  
U n i t e d  N a t i o n s  C o n f e r e n c e  o n  Tr a d e  a n d  E m p l o y m e n t ,  L o n d o n ,  
O c t o b e r  1 9 4 6 .  S e e  h t t p : / / w w w. wt o . o r g  

222  S e a v e y  1 9 7 0 : 1 9 .  
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I n  N o vem be r  19 47 ,  t he  UN C on fe r en ce  o n  Trad e  a nd  Emp lo yme n t  
co n vene d  i n  H a va na .  T he  a n t i du mp i ng  a r t i c l e  ( A r t i c l e  3 4  o f  t he  
H a van a  C ha r te r ;  n ow  A r t i c l e  6  o f  t h e  G AT T)  w as  con s id e r ed  by  t h e  
su bco mm i t t e e  on  ge ne ra l  co mmer c ia l  p ro v i s i on s . 223 
 
T h e  G en e r a l  Ag r ee me n t 224 an d  t he  P ro to co l  o f  P r ov i s io na l  A pp l i -  
ca t i on 225 we r e  an ne xed  to  t h e  F ina l  A c t  o f  t he  Sec on d  P r epa r a t o r y  
C on fe r en ce  da te d  3 0  Oc t o b e r  1 94 7 , 226 an d  ca me  i n to  f o r ce  o n  1  
Ja nu a ry  1 94 8 ,  f o r  th e  t wen ty - t h ree  na t i on s  wh i ch  ha d  taken  pa r t  i n  
t he  i n i t i a l  ta r i f f  ne go t i a t i o n s . 227 
 
T h e  P ro to co l  w as  a n  ag r ee me n t  by  t he  o r i g i n a l  pa r t i es  t o  a pp l y  
p ro v i s i on a l l y  on  a n d  a f t e r  1  Janu a ry  19 48 ,  pa r ts  o ne  an d  t h ree  o f  
t he  GAT T,  a nd  to  a pp l y  pa r t  two ,  w h ich  i n c lu d e d  A r t i c l e  6  r e la t i n g  
t o  an t i d ump in g  du t i e s ,  t o  t h e  f u l l es t  e x te n t  n o t  i nco ns i s te n t  w i t h  
e x i s t i ng  l e g i s la t i o n . 228 
 
A r t i c l e  6  o f  t he  GAT T 1 94 7  i s  t h e  i n t e r n a t i on a l  an t i du m p i ng  r u le .  
Th e  wh o le  n ame  o f  A r t i c l e  6  o f  t he  GATT 19 47  i s  “A n t i du mp ing  d u t y  
a nd  an t i s ub s id y  du t y ” .  T he r e  a re  sev en  p ro v i s io n s  i n  i t .  Bes ide s  
t he  t h i r d  p ro v i s io n  w h i ch  be lon gs  t o  t h e  a n t i sub s id y  s t i p u la t i o n ,  
t he  o th e r  s i x  p r o v i s i on s  i n vo l ve  an t i du mp ing  q u e s t i on s , 229 su ch  a s  
t he  me an i n g  o f  d um p i ng ,  t he  me th od  o f  co un te r ba lan c in g  d um p in g ,  
t he  re l a t i on sh ip  be t wee n  an t i d ump in g  du t y  an d  an t i su b s id y  d u t y.  I n  
a  wo rd ,  A r t i c l e  6  o f  t he  GATT 19 47  i s  co mpre he ns i ve ,  t h e  f i r s t  
i n te r na t i o na l  r e gu l a t i on  w h i ch  u n i f i e s  an t i d u m p in g  p r ob lem s .  I t  
ce r ta in l y  h as  a  po s i t i ve  e f f e c t  on  i n te rna t i o na l  a n t i du mp ing  
l e g i s l a t i o n . 230 
 
H ow e ve r,  t h e  an t i d um p in g  r eg u la t i o n  o f  A r t i c l e  6  o f  t h e  GAT T 1 94 7 ,  
co mp r eh e n s i ve  a s  i t  m igh t  be ,  i s  no t  t he  co mp le t e  a nswe r.  I t  
ca nn o t  so l ve  so me  imp o r tan t  ba s i c  p ro b le ms ,  su ch  a s  
d e t e rm in a t i o n  o f  d ump in g  an d  i n j u r y,  t h e  bo un da ry  b e t we en  t he  
r i g h t  u se  o f  an t i d ump ing  r e gu la t i on s  and  t h e i r  ab u se .  I n  ad d i t i on  
t he  s t i pu l a t i on  i n  t h e  “ g r an d f a t he r  c l au se ” ,  a n d  i t s  b i n d in g  f o r ce  
                                                        
223  S e a v e y  1 9 7 0 : 2 0 .  
224  Te x t  o f  t h e  G e n e r a l  A g r e e m e n t  1 9 5 8 ,  B a s i c  I n s t r u m e n ts  a n d  

S e l e c t e d  D o c u m e n t s ,  G e n e v a ,  N o v e m b e r  1 9 5 8 ,  Vo l . I I I .  
225  “ P r o t o c o l  o f  t h e  P r o v i s i o n a l  A p p l i c a t i o n  o f  t h e  G AT T ” ,  A n a l y t i c a l  

I n d e x ,  N o t e s  o n  t h e  D r a f t i n g ,  I n t e r p r e t a t i o n  a n d  A p p l i c a t i o n  o f  t h e  
A r t i c l e s  o f  t h e  G e n e r a l  A g r e e m e n t ,  G e n e v a ,  F e b r u a r y  1 9 6 6 ,  p 1 7 1 .  

226  U n i t e d  N a t i o n a l  C o n f e r e n c e  o n  Tr a d e  a n d  E m p l o y m e n t ,  F i n a l  A c t  
a n d  R e l a t e d  D o c u m e n ts .  

227  S e a v e y  1 9 7 0 : 2 1 .  
228  S e a v e y  1 9 7 0 : 2 1 .  
229  Wa n g  J i n g q i  2 0 0 0 :  3 4 ;  S h e n  M u z h u  2 0 0 2 : 4 8 4 .  
230  Wa n g  J i n g q i  2 0 0 0 :  3 4 ;  S h e n  M u z h u  2 0 0 2 : 4 8 4 .  
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was  d i spu ted  s t r ong l y.  A f t e r  t he  f i r s t  seve ra l  r ounds  o f  
n eg o t i a t i on s  G AT T g ave  i n ,  b u t  t h e  n on - ta r i f f  b a r r i e r  r em a in ed  an  
impo r ta n t  o bs ta c l e  i n  i n t e r n a t i on a l  t r a de ,  e s pe c ia l l y  t h e  p he no -  
men on  o f  ab us in g  an t i du mp i ng  reg u la t i on s . 231 
 
3 .3 .1 .2  An t idump ing  Code 1967 
 
I n  o r de r  t o  imp r o v e  t h i s  s i t ua t i o n ,  p r i o r  t o  t h e  K en ne dy  R ou n d  
t he re  we re  se ve ra l  yea rs  o f  p re pa ra t o r y  s tu d ies ,  r ep o r ts  a nd  
d i s cu ss io n s  o n  a n t i du m p in g  p r oce du r es  i n  t he  GAT T.  T he  Gro up  on  
A n t i du mp ing  Po l i c i es  me t  f r om 19 46  to  1 96 7 . 232 I t  t o ok  t wo  yea r s  
t o  ad van ce  f r o m th e  f i r s t  r o u g h  d ra f t  o f  a  C od e  p ro po sed  b y  t he  U .K .  
t o  t he  f i n a l  d r a f t  r e ad y  f o r  r a t i f i ca t i o n .  A t  t h e  f i r s t  m ee t i n g  o f  t he  
wo rk ing  Grou p  on  An t i d u mp in g  P o l i c i es ,  e i gh t  co un t r i e s  we re  
re p re sen te d :  Ca na da ,  t h e  EE C,  Japan ,  No rwa y,  S we de n ,  
S w i t ze r l a nd ,  U .K .  a nd  U . S .  T h e  m in o r i t y  o f  t h ese  co u n t r i es  ( t h e  
E EC,  t he  No rd i c  cou n t r i es  an d  Japan )  su pp o r t ed  t h e  p ro po sa l  o f  
t he  U n i t e d  K in gd o m .  T h ey  t r i e d  t o  p e r su ad e  th e  U n i t e d  Sta t e s ,  
C an ad a ,  A us t r a l i a  a nd  S ou th  A f r i ca  t o  a g r e e  t o  a n  i n t e r p r e ta t i o n  
a nd  e xp l a na t i o n  o f  A r t i c l e  6  t h a t  w o u ld  re su l t  i n  t he  l i be r a l i za t i on  
o f  t h e i r  r e l a t i ve l y  s t r i c t  a n t i du mp ing  l a ws . 233 Du r i ng  t h e  Ke nn ed y  
R ou nd  m u l t i l a te r a l  t r a de  n eg o t i a t i on  ( 1 96 3 -1 96 7 ) ,  t he  E EC ,  Japan  
a nd  o th e r  co n t ra c t i ng  pa r t i e s  i n s i s t ed  t ha t  an t i du mp ing  a nd  
a n t i su b s i d y  m ea s u r es  sho u l d  b e  o n  t h e  a ge nd a  o f  t h e  d i s cu ss io n .  
F in a l l y,  o n  30  J un e  19 67 ,  t h ey  ach ie ve d  an  “ Ag re em en t  on  
I mp le men ta t i on  o f  A r t i c l e  6  o f  t h e  Ge ne ra l  A g ree me n t  on  Ta r i f f s  
a nd  Trad e  19 67 ” .  I t  i s  a l so  ca l l ed  t h e  “A n t i du mp ing  Re gu la t i on ”  o r  
t he  “ An t i du mp in g  C od e ” .  I t  i s  t he  f i r s t  i n t e r n a t i on a l  a n t i du mp in g  
l a w  in  t h e  w o r ld .  I t  ca me  i n t o  f o r c e  on  1  Ju l y  1 96 8 . 234 
 
Th i s  ag re emen t  (1 96 7 )  wa s  t h e  exp la na t i o n ,  supp le me n t  a nd  
d e ve lo p m e n t  t o  A r t i c l e  6  o f  t h e  G AT T.  T h e  co n t en t  w as  e xh a u s t i ve  
a nd  qu i t e  co mp r eh en s i ve .  I t  i n c lu de d  su ch  i t e ms  as  t he  d e f i n i t i on  
o f  du mp ing ,  t h e  de te rm in a t i o n  o f  i n j u r y,  a n t i d u mp ing  i n ves t i g a t i ng  
a nd  m an ag ing  p r ocedu r e ,  a n t i d um p in g  d u ty  an d  te mp ora r y  
m ea su re s ,  a s  w e l l  as  t he  q ues t i o n  o f  a do p t i n g  a n t i du mp in g  
m ea su re s  o n  be ha l f  o f  t he  t h i rd  c ou n t r y. 235 
 
A cco rd in g  t o  t he  re qu es t  o f  ag ree me n t  ( 1 96 7 ) ,  some  o f  t h e  
s i gn a t o r y  s ta te s  o f  ag r ee me n t  ( 19 67 )  ( su c h  as  En g la nd  a nd  
                                                        
231  Wa n g  J i n g q i  2 0 0 0 :  3 5 ;  S h e n  M u z h u  2 0 0 2 : 4 8 4 .  
232  B h a l a  a n d  K e n n e d y  1 9 9 8 : 1 - 7 ,  f o r  a n  o v e r v i e w  o f  t h e  G AT T.  
233  S e a v e y  1 9 7 0 : 9 5 .  
234  F e l l e r  1 9 7 0 - 1 9 7 1 : 1 2 2 .  
235  Wa n g  J i n g q i  2 0 0 0 :  3 5 - 3 6 ;  S h e n  M u z h u  2 0 0 2 : 4 8 4 - 4 8 5 .  
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C an ad a )  c a r r i ed  o u t  a  su bse qu e n t  r e v i s i o n  o f  t h e i r  d o me s t i c  
a n t i du mp i ng  l aw s ,  an d  to  a  ce r ta in  d eg r ee  co r r ec t ed  c on f l i c t i n g  
p r oce du r es  b e t we en  th e i r  o ld  a n t i du mp ing  l aw s  a nd  th e  new  
a n t i du mp i ng  r eg u l a t i o n  o f  t h e  GAT T. 236  Ho we ve r,  “A n t i du mp ing  
R eg u l a t i o n  196 7 ”  w as  no t  pa s se d  b y  t h e  U .S .  C on g r es s ,  a nd  w a s  
t he re f o re  no t  imp le me n t e d  i n  t h e  U .S .  On  t he  que s t i o n  o f  
imp l e me n t in g  an t i d um p in g  m ea su r e s ,  t h e  U .S .  c i t ed  t h e  
“Gra nd fa th e r  C la use ”  o f  t he  GATT an d  u sed  t he  An t i d u mp in g  Ac t  o f  
1 92 1 . 237  T h i s  A c t  h ad  so m e  p ro ced u re s  con f l i c t i n g  w i t h  t he  
A n t i du mp ing  Re gu la t i o n  o f  19 67 .  A c co r d in g l y,  o th e r  co un t r i e s  
c r i t i c i ze d  t h e  ac t i o n  o f  A me r i ca .  S om e  cou n t r i es  ad op t ed  re le va n t  
r e s i s t i ng  me asu r e s ,  an d  a l s o  c i t e d  t h e  “ Gr an d f a t he r  C la u se ”  o f  t h e  
GATT a g r e emen t  t o  mo t i va t e  t h e i r  d omes t i c  an t i d ump i ng  l a ws . 238 
C on se qu e n t l y,  t h e  b in d in g  f o r c e  o f  An t i du mp in g  R eg u l a t i on  19 6 7  
was  e x t r eme l y  l i m i t ed .  
 
3 .3 .1 .3  An t idump ing  Code  1979  
 
On  1 2  Ap r i l  1 97 9 ,  t he  To kyo  Roun d  mu l t i l a t e ra l  t r ad e  nego t i a t i o n  o f  
t he  GAT T (1 97 3 -1 97 9 )  ad op te d  a  n ew  “Ag r e emen t  on  Imp le -  
men ta t i o n  o f  t h e  Gen e ra l  Ag reeme n t  on  Ta r i f f s  an d  Trad e ” ,  ca l l ed  
“A n t i du mp ing  Re gu la t i on  19 79 ” .  I t  ca me  i n t o  f o r ce  f o r  t he  
s i gn a t o r i es  o n  1  Ja nu a ry  1 98 0 .  F ro m th a t  da y,  t h e  n ew  
A n t i du mp ing  Cod e  rep laced  t h e  19 67  GATT An t i d ump in g  Co de . 239 
 
T h e  An t i d um p i ng  C o de  19 79  con s i s te d  o f  t h r e e  pa r ts ,  s i x te e n  
a r t i c l e s  a nd  o ne  a dd en du m.  T h e  a i m  o f  t he  A n t i du mp ing  C od e  19 79  
i s :  

 
[ … ]  t o  i n t e r p r e t  t h e  p r o v i s i o n s  o f  A r t i c l e  6  o f  t h e  G e n e r a l  
A g r e e m e n t  o n  t a r i f f s  a n d  t r a d e ,  a n d  t o  e l a b o r a t e  r u l e s  f o r  
t h e i r  a p p l i c a t i o n  i n  o r d e r  t o  p r o v i d e  g r e a t e r  u n i f o r m i t y  a n d  
c e r t a i n t y  i n  t h e i r  i m p l e m e n t a t i o n ;  a n d  [ … ]  t o  p r o v i d e  f o r  t h e  
s p e e d y,  e f f e c t i v e  a n d  e q u i t a b l e  r e s o l u t i o n  o f  d i s p u t e s  
a r i s i n g  u n d e r  t h i s  A g r e e m e n t . 240 

 
Th e  f i r s t  pa r t  r e i t e ra t ed  t he  ba s i c  p r i n c i p l e s  o f  A r t i c l e  6  o f  t h e  
GATT,  a n d  e xp l i ca te d  a  se r i e s  o f  i m po r ta n t  c o nce p ts  t ha t  h ave  

                                                        
236  Wa n g  J i n g q i  2 0 0 0 :  3 6 .  
237  Wa n g  J i n g q i  2 0 0 0 :  3 6 - 3 7 ;  S h e n  M u z h u  2 0 0 2 : 4 8 5 .  
238  Wa n g  J i n g q i  2 0 0 0 :  3 6 ;  S h e n  M u z h u  2 0 0 2 : 4 8 5 .  
239  Wa n g  J i n g q i  2 0 0 0 :  3 7 ;  B h a l a  a n d  K e n n e d y  1 9 9 8 : 7 - 8 .  
240  S e e :  A g r e e m e n t s  an d  D e c i s i o n s  o f  t h e  G AT T To k y o  R o u n d .   a )  

A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G AT T.  A p r i l  1 2 ,  
1 9 7 9 .  G AT T  P u b l i c a t i o n  1 9 7 9 .  
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c l o se  co r r e la t i on  w i t h  t h e  u nd e r s ta n d in g  a nd  imp le m e n ta t i on  o f  
a n t i du mp i ng  m ea su r e s . 241 Th e  seco nd  pa r t  e l ab o ra t ed  t he  co nsu l -  
ta t i o n ,  c on c i l i a t i o n  a nd  d i sp u t e  s e t t l em en t  p r oce du r es  i n  an  
a n t i du mp i ng  ca se ,  a s  w e l l  a s  t he  p ro ce du re s  f o r  es tab l i sh ing  a  
co m m i t t e e  o n  an t i du mp ing  p r ac t i ce s . 242 The  t h i r d  pa r t  e l a bo ra t ed  
so me  re l a te d  l eg a l  p ro ce du re ,  su ch  as  a c cep ta nc e  an d  ac c es s io n ,  
r e se r va t i o n ,  a nd  th e  u se  o f  f o r ce . 243 The  a dd end um wa s  a  re s -  
p on se  to  so m e  c ou n t r i es ’  r e qu es t  t o  e xp l a in  so m e  sepa r a te  
q ue s t i on s . 244 
 
M o r e  i m po r ta n t l y,  t h e  S i x t h  P ro v i s ion  o f  A r t i c l e  1 6  o f  t h i s  
A g ree me n t  r eq u i re d  t h a t  t h e  go ve rn me n ts  o f  s i gn a t o r i e s  an d  o t he r  
co un t r i e s  m ig h t  a p p l y  f o r  t he  P a r t y  i n  q ue s t i o n  t o  a do p t  t he  
e sse n t i a l  me a su r es  t o  e n su re  t h e  co n f o r m i t y  o f  t h e i r  l aw s ,  
r e gu la t i o n s  a nd  a d min i s t r a t i ve  p r o c e du r es  w i t h  t h e  p r o v i s io ns  o f  
t h i s  A g re emen t . 245 C on seq ue n t l y,  a c co r d ing  t o  t h i s  p ro v i s i on ,  i f  
s i gn a t o r i es ’ do me s t i c  an t i d ump in g  l a ws  we re  i n con g ru en t  w i t h  t h i s  
A g ree me n t ,  t he y  co u ld  no t  use  t h e i r  do me s t i c  a n t i du mp ing  l a w s  
p re f e re n t i a l l y. 246 
 
A s  p ra c t i ce  p r o ve d ,  t he  An t i d um p in g  Co de  1 97 9  w a s  an  impo r ta n t  
s t ep  i n  t h e  d eve lop me n t  o f  An t i d ump in g  Reg u la t i o n  o f  t h e  GAT T. 247 
Howe ve r,  i t  s t i l l  ha d  l im i ta t i on s .  I t  cou ld  n o t  so l ve  t he  p rob le ms  o f  
imp l e me n t in g  a n t i d u mp in g  m ea su re s ,  and  co u ld  a l so  no t  s o l ve  n e w  
p rob lem s  wh i ch  a rose  i n  a n t i du mp in g  ac t i o n s .  Gen e ra l l y,  d omes t i c  
a n t i du mp i ng  l aw s  –  o n  f a i r  p r i ce ,  d e t e r m ina t i on  o f  i n j u r y  a nd  
d e t e r m in a t i o n  o f  a l l  k i n ds  o f  t e n ab le  da ta  –  l a c ked  t r an s -  
pa re ncy. 248 Th i s  ga ve  an t i d u mp ing  d e pa r t me n ts  o f  go ve rn me n ts  
t oo  m uch  spa ce  a n d  d i sc r e t i o na r y  p ow e r.  Be cau se  t h e  co s t  o f  
a n t i du mp ing  l a wsu i t s  wa s  l o w,  ad d in g  expa n s io n  o f  t h e  r i gh t  o f  
p e t i t i on ,  e nco u ra ge d  p ro du ce rs  o f  i mp o r t i ng  cou n t r i e s  t o  ab use  
a n t i du mp i ng  l a w s .  S in ce  t he  1 98 0 ’s ,  t h e  n o n - ta r i f f  ba r r i e r  w a s  
a bu sed  i n  i n te r na t i ona l  t r a de  an d  a n t i du mp in g  cas e s  i n c rea sed  

                                                        
241  Wa n g  J i n g q i  2 0 0 0 :  3 7 .  
242  Wa n g  J i n g q i  2 0 0 0 :  3 7 .  
243  Wa n g  J i n g q i  2 0 0 0 :  3 7 .  
244  S e e :  A D D E N D U M  1  t o  A g r e e m e n t  o n  i m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  

t h e  G AT T “ T h e  f o l l o w i n g  s ta t em e n t  i s  c i r c u l a t e d  a t  t h e  r e q u e s t  o f  
t h e  d e l e g a t i o n s  o f  A u s t r i a ,  B r a z i l ,  C a n a d a ,  C o l o m b i a ,  E u r o p e a n  
C o m m u n i t i e s ,  E g y p t ,  F i n l a n d ,  J a pa n ,  N o r w a y,  R o m a n i a ,  S w e d e n ,  
S w i t z e r l a n d  a n d  U n i t e d  St a t e s . ”  

245  S e e :  “ A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G AT T 1 9 7 9 ”  
PA RT I I I ,  A r t i c l e  1 6 ,  6 .  N a t i o n a l  l e g i s l a t i o n .  

246  Wa n g  J i n g q i  2 0 0 0 :  4 0 ;  S h e n  M u z h u  2 0 0 2 : 4 8 5 .  
247  Wa n g  J i n g q i  2 0 0 0 :  4 0 ;  S h e n  M u z h u  2 0 0 2 : 4 8 5 .  
248  Wa n g  J i n g q i  2 0 0 0 :  4 0 ;  S h e n  M u z h u  2 0 0 2 : 4 8 5 .  
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q u i ck l y.  Acco rd in g  t o  t he  s ta t i s t i c s  o f  t he  GATT, 249 f r o m 19 80  to  
1 99 0 ,  t we n t y - f ou r  s i g na to r i es  i n s t i t u t ed  1 60 0  an t i d um p i n g  ca ses ,  
o f  w h i ch  8 48  ca se s  w e r e  r u l ed  i n  f a vo r  o f  t he  co m p l a in an ts  a nd  
a n t i du mp i ng  ta x  l e v ie d . 250 
 
3 .3 .2  The  WTO Ant idump ing  Agreement  (An t idump ing  
Agreement  1994)  
 
3 .3 .2 .1  A b r ie f  i n t roduc t ion  o f  the  WTO sys tem 
 
3 .3 .2 .1 .1  The  b i r th  o f  the  WTO 
 
A f t e r  se v en  ye a rs  o f  ne go t i a t i o n s  b eg inn ing  i n  19 86 ,  t he  m o s t  
f a r - r e a ch in g  a n d  c o mp r e h e n s i ve  d e v e lopme n t  i n  wo r ld  t r ade  s ince  
1 94 7  t oo k  p l ace  i n  1 99 4  w i t h  t he  suc c e ss f u l  c om p l e t i o n  o f  t he  
U rug ua y  MTN Round . 251 Du r i ng  t h e  l a s t  GATT r o un d  ( t he  U rug ua y  
R ou nd ) ,  w h i ch  l e d  t o  t he  c r ea t i on  o f  t he  WTO  a nd  to  t h e  d e ta i l e d  
A n t i du mp ing  Ag ree me n t ,  t h ese  e f f o r ts  f o cu se d  on  t he  p ro ced u r a l  
r u les  a s  w e l l  a s  t h e  m a t e r i a l  co n d i t i on s  t o  be  f u l f i l l e d  b e f o r e  
p r o t ec t i v e  me a su r e s  ca n  b e  tak en .  Pe te r  S u th e r l a nd ,  t he  f i r s t  
D i re c to r -Ge ne ra l  o f  t he  Wo r ld  Trad e  Orga n i za t i on ,  d esc r i bed  t he  
co nc lu s io n  o f  t he  U rug ua y  Ro un d  a s  “ a  de f i n in g  mo me n t  i n  mod e r n  
h i s t o r y. ” 252  
 
A s  pa r t  o f  t h e  F ina l  Ac t  E mb ody ing  t he  Resu l t s  o f  t he  U rug ua y  
R ou nd  o f  M u l t i l a te ra l  Trad e  N eg o t i a t i on s  s ign ed  i n  Ma r r ake sh  o n  
A p r i l  15 ,  1 99 4  ( t he  F in a l  A c t ) , 253 s i x  Un de rs ta nd in gs  a nd  Mu l t i -  
l a te r a l  Tra de  Ag r ee me n ts  we r e  con c lu de d  t h a t  w e r e  m ad e  an  
i n te g ra l  pa r t  o f  t he  Mar ra ke sh  Ag ree me n t  ( t he  WTO A gr e e me n t ) .  A 
se r i e s  o f  M in i s t e r i a l  D e c i s i o ns  a l so  w e r e  ta k en  to  f u r t h e r  c l a r i f y  
ce r ta in  p r o v i s io ns  o f  t he  M u l t i l a te r a l  Tra de  Ag re emen t . 254 
 
T h e  W TO  A gr ee me n t  s ta t e s  c le a r l y  t h a t  GAT T 1 99 4  and  GATT 19 4 7  
a re  “ l ega l l y  d i s t i n c t ” . 255 S o ,  w he n  a  c o un t r y  w i t hd r ew  f r o m GAT T 

                                                        
249  S e e :  h t t p : / / w w w. wt o . o r g  
250  Wa n g  J i n g q i  2 0 0 0 :  4 0 - 4 1 .  
251  F o r  a d d i t i o n a l  r e a d i n g  o n  t h e  U r u g u a y  R o u n d ,  s e e  g e n e r a l l y  

i n t e r n a t i o n a l  t r a d e  l a w  w e b s i t e  i n c l u d e  t h e  W TO ’s  we b s i t e  a t  
h t t p : / / w w w. w t o . o r g ,  a n d  t h e  I n t e r n a t i o n a l  Tr a d e  L a w M o n i t o r  a t  
< h t t p : / / i t l . i r v. u i t . n o / t r a d e _ l a w / > .  S e e  a l s o  B h a l a  1 9 9 5 : 5  f o r  a n  
i n t r o d u c t i o n  o f  t h e  U r u g u a y  R o u n d .  

252  E v a n s  a n d  Wa l s h  1 9 9 4 : 1 .  
253  F i n a l  A c t  E m b o d y i n g  t h e  R e s u l t s  o f  t h e  U r u g u a y  R o u n d  o f  

M u l t i l a t e r a l  Tr a d e  N e g o t i a t i o n s ,  d o n e  a t  M a r r a k e s h ,  A p r i l  1 5 ,  1 9 9 4 .  
254  B h a l a  a n d  K e n n e d y  1 9 9 8 : 9 .  
255  T h e  W TO  A g r e e m e n t :  1 9 9 4 .  A r t i c l e  I I .  4 .  I t  s t a t e s :  “ T h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e  1 9 9 4  a s  s p e c i f i e d  i n  A n n e x  1 A i s  
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1 94 7  a nd  t oo k  pa r t  i n  t h e  W TO,  i t  ha d  n o  G AT T ob l i g a t i on s  t o  t h e  
co n t r ac t i ng  pa r t i e s  t h a t  h ad  n o t  j o i n ed  t he  W TO .  H ow e v e r,  
a l t h ou gh  GATT 19 94  a nd  GATT 19 47  a re  l eg a l l y  d i s t i n c t ,  t he  WTO 
A gree me n t  ke eps  con t i n u i t y  w i t h  t h e  pa s t .  A r t i c l e  X V I : 1  o f  t he  WTO  
A gree me n t  p ro v ide s  t h a t  “ t he  WTO sha l l  be  gu ide d  by  t he  
d ec i s ion s ,  p r oce du r es  a nd  cus t o m a r y  p r ac t i ces  f o l l o w ed  by  t he  
C ON T RA CTI NG  PART I ES  to  GAT T 19 47  a nd  the  b od ies  es ta b l i sh ed  
i n  t he  f r amewo r k  o f  G AT T 1 94 7 . ” 256 
 
3 .3 .2 .1 .2  The  scope  o f  the  WTO Agreement  
 
T h e  F ina l  Ac t  i n c l u d es  a l l  a r ea s  ne go t i a te d  i n  t he  Uru gu ay  R o u n d .  
Ou ts ide  o f  t he  F ina l  Ac t ,  t he  mo s t  imp o r ta n t  o f  t he  U ru gu ay  R o u n d  
a g r e eme n ts  i s  t he  Ag r ee me n t  E s ta b l i sh in g  t he  Wor ld  Tra de  
Org an i za t i o n . 257  The  i n s t i t u t i on a l  f u nc t i on s  o f  GATT 19 47  a re  
r e p la ced  by  t he  W TO.  T he  WTO A gr ee me n t  e s ta b l i sh e s  a  s in g l e  
i n s t i t u t i o na l  f r ame w ork  t h a t  i n c lu de s  ( a )  GAT T 199 4 ,  ( b )  a  se r i e s  o f  
U nd e r s ta nd ing s  t h a t  a me nd  GAT T 1 94 7 ,  an d  ( c )  mu l t i l a t e ra l  t r a de  
a g r e eme n ts . 258 T he  f o l l o w i n g  Ann exe s  a r e  a p p en de d  t o  t h e  W TO  
A gr ee me n t  a nd  a r e  an  i n te g ra l  pa r t  o f  i t :  
 
•  GAT T 1 9 9 4 ,  a s  a me nd ed  ( A nn e x  1A )  
•  Gen e ra l  Ag reeme n t  on  Trad e  i n  Se r v i ce s  (An ne x  1 B)  
•  Ag re eme n t  on  Trad e  Re la t e d  Asp ec ts  o f  I n t e l l e c t ua l  P ro pe r t y  

R igh ts  (A nn e x  1C)  
•  Un de rs ta nd in g  o n  Ru le s  an d  P roce du re s  Go ve rn in g  t he  

Se t t l em e n t  o f  D i s pu te s  (A n n e x  2 )  
•  Trad e  Po l i cy  Re v ie w  Me cha n i sm (A n ne x  3 )  
•  P lu r i l a t e r a l  Trad e  Ag ree me n ts  (Ann e x  4 ) 259 
 
T h e  ag r ee me n ts  l i s t e d  i n  Ann e xes  1A- C ,  2 ,  and  3  i nc lu de  t h e  
M u l t i l a te r a l  Trad e  Ag r ee m e n ts  (M TAs) .  T he  M TA s  a re  i n te g ra l  
pa r ts  o f  t he  WTO Ag re eme n t  a nd  a re  b in d i ng  o n  a l l  W TO M e m -  
b e r s . 260 
 
                                                                                                                                                               

l e g a l l y  d i s t i n c t  f r o m  t h e  G e n e r a l  A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e ,  
d a t e d  3 0  O c t o b e r  1 9 4 7 ,  a n n e x e d  t o  t h e  F i n a l  A c t  A d o p t e d  a t  t h e  
C o n c l u s i o n  o f  t h e  S e c o n d  S e s s i o n  o f  t h e  P r e pa r a t o r y  C o m m i t t e e  o f  
t h e  U n i t e d  N a t i o n s  C o n f e r e n c e  o n  Tr a d e  a n d  E m p l o y m e n t ,  a s  
s u b s e q u e n t l y  r e c t i f i e d ,  a m e n d e d  o r  m o d i f i e d . ”  

256  B h a l a  a n d  K e n n e d y  1 9 9 8 : 1 2 .  
257  T h e  M a r r a k e s h  A g r e e m e n t  e s t a b l i s h e d  t h e  Wo r l d  Tr a d e  

O r g a n i z a t i o n .  A l l  U r u g u a y  R o u n d  l e g a l  t e x t s  a r e  a v a i l a b l e  f r o m  t h e  
W TO ’s  we b s i t e  a t  h t t p : / / w w w. w t o . o r g .  

258  B h a l a  a n d  K e n n e d y  1 9 9 8 : 1 2 .  
259  S h e n  M u z h u  2 0 0 2 : 4 2 8 - 4 3 0 ;  B h a l a  a n d  K e n n e d y  1 9 9 8 : 1 2 - 1 3 .  
260  T h e  W TO  A g r e e m e n t .  A r t i c l e  I I .  1 - 2 .  
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A nn e x  1 A i n c lud e s  t h e  f o l l o w in g  U n d e r s ta nd in g s  t ha t  amen d  a nd  
c l a r i f y  GATT 19 47 :  
 
•  Un de rs ta nd in g  on  t h e  I n te rp re ta t i on  o f  A r t i c l e  I I :  1 (b )  
•  Un de rs ta nd in g  on  t h e  I n te rp re ta t i on  o f  A r t i c l e  XV I I  
•  Un de rs ta nd in g  on  Ba lan ce - o f -P aymen t  P ro v i s i on s  
•  Un de rs ta nd in g  on  t h e  I n te rp re ta t i on  o f  A r t i c l e  XX IV  
•  Un de rs ta nd in g  i n  Re spe c t  o f  Wa ive r s  o f  Ob l i g a t i on s  
•  Un de rs ta nd in g  on  t h e  I n te rp re ta t i on  o f  A r t i c l e  XX VI I I 261 
 
GATT 19 94  i s  compo sed  o f  t he  a bo ve  s i x  U rug ua y  Rou nd  
Und e rs ta nd ing s ,  GATT 19 47  (a s  a mend ed  an d  mo d i f i ed ) ,  wa i ve r s  
g ran te d  un de r  GAT T 1 94 7  an d  s t i l l  i n  f o r ce  o n  t h e  d a t e  o f  e n t r y  i n t o  
f o r ce  o f  t h e  WTO A gre eme n t ,  an d  t he  Ma r rake sh  P ro to co l . 262 
 
Th e  t we l ve  sub je c t - spe c i f i c  ag ree me n ts  on  t ra de  i n  go ods  a re  a l so  
l i s t e d  i n  Ann e x  1 A . 263 Th ey  e n t e r e d  i n t o  f o r ce  o n  Ja nu a ry  1 ,  1 9 9 5 .  
On e  o f  th ese  ag r ee me n ts  i s  “A g re e m en t  o n  I mp le m en ta t i on  o f  
A r t i c l e  6  o f  t h e  GATT 19 94 ” . 264 I t  i s  a l so  c a l l e d  “ A n t i du mp ing  
A g r ee me n t  1 99 4 ”  o r  “ WTO An t i du mp ing  Ag re e m en t ” .  
 
3 .3 .2 .1 .3  The  func t ions  o f  the  WTO 
 
A r t i c l e  I I I  o f  t he  WTO A g r ee me n t  l i s t s  t h e  W TO’s  f i ve  m a i n  
f un c t i on s :  
 
•  t o  f a c i l i ta t e  t he  i m p lemen ta t i o n ,  ad m in i s t r a t i o n ,  an d  o pe r a t i on  

o f  t he  M TA s  a nd  p l u r i l a t e ra l  t r a de  a g r e emen ts ;  
•  t o  p r ov id e  t h e  f o rum  fo r  ne go t i a t i o n s  a mo n g  W TO M em be r s  

con ce rn in g  t he  M TAs ;  
•  t o  a dm in i s te r  t h e  D i spu te  S e t t l e me n t  U nd e r s ta nd ing ;  

                                                        
261  B h a l a  a n d  K e n n e d y  1 9 9 8 : 1 3 .  
262  B h a l a  a n d  K e n n e d y  1 9 9 8 : 1 3 .  
263  T h e s e  a g r e e m e n t s  a r e  A g r e e m e n t  o n  A g r i c u l t u r e ,  A g r e e m e n t  o n  t h e  

A p p l i c a t i o n  o f  S a n i t a r y  a n d  P h y t o s a n i t a r y  M e a s u r e s ,  A g r e e m e n t  o n  
Te x t i l e s  a n d  C l o t h i n g ,  A g r e e m e n t  o n  Te c h n i c a l  B a r r i e r s  t o  Tr a d e ,  
A g r e e m e n t  o n  Tr a d e - R e l a t e d  I n v e s t m e n t  M e a s u r e s ,  A g r e e m e n t  o n  
I m p l e m e n ta t i o n  o f  A r t i c l e  V I  o f  t h e  G e n e r a l  A g r e e m e n t  o n  Ta r i f f s  
a n d  Tr a d e  1 9 9 4  [ A n t i d u m p i n g  A g r e e m e n t ] ,  A g r e e m e n t  o n  
I m p l e m e n ta t i o n  o f  A r t i c l e  V I I  o f  t h e  G e n e r a l  A g r e e m e n t  o n  Ta r i f f s  
a n d  Tr a d e  1 9 9 4  [ C u s t o m s  Va l u a t i o n  A g r e e m e n t ] ,  A g r e e m e n t  o n  
P r e s h i p m e n t  I n s p e c t i o n ,  A g r e e m e n t  o n  R u l e s  o f  O r i g i n ,  A g r e e m e n t  
o n  I m p o r t  L i c e n s i n g  P r o c e d u r e s ,  A g r e e m e n t  o n  S u b s i d i e s  a n d  
C o u n t e r v a i l i n g  M e a s u r e s ,  a n d  A g r e e m e n t  o n  S a f e g u a r d s .  

264  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  V I  o f  t h e  G e n e r a l  
A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e  1 9 9 4  [ A n t i d u m p i n g  A g r e e m e n t ] ,  
A p r i l  1 5 ,  1 9 9 4  W TO  A g r e e m e n t ,  A n n e x  1 A ,  a t  
h t t p : / / w w w. w t o . o r g / e n g l i s h / d o c s _ e / l e g a l _ e / f i n a l _ e . h t m   
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•  t o  a dm in i s te r  t h e  Tra de  P o l i cy  R e v ie w  M e ch a n is m;  a nd  
•  t o  c oo pe ra te  w i t h  t he  I n t e r na t i on a l  M on e ta r y  F un d  ( IM F )  a nd  

t h e  Wor l d  Ba nk  t o  a ch ie ve  g re a t e r  co he re nce  i n  g l o ba l  
eco no m ic  po l i c y -m ak ing . 265 

 
Th e  re p la ce me n t  o f  t he  WTO f o r  GATT d id  n o t  ca use  b as i c  ch an ge s  
i n  t he  f un c t i on s  f o r m er l y  pe r fo r me d  by  GAT T a n d  no w assu m ed  b y  
t he  WTO.  I n  ad d i t i o n ,  t he  WTO pe r fo rms  b ig ge r  a nd  s t r ong e r  t h an  
GATT i n  resp ec t  o f  t r a de  i n  se r v i ces  an d  i n te l l e c t u a l  p rop e r t y  
r i g h ts  p ro t ec t i o n ,  a l so  w i t h  r esp ec t  t o  t he  W TO  d i sp u t e  se t t l e me n t  
sys tem. 266 
 
3 .3 .2 .2  The  WTO An t idump ing  Agreement  
 
A s  m en t i o ne d  a bo ve ,  o ne  o f  Ag r e em en ts  i n  t h e  W TO  A g r e e m e n t  i s  
“A g ree me n t  on  Imp lemen ta t i o n  o f  A r t i c l e  6  o f  t he  GATT 1 99 4 ” .  I t  i s  
a l so  ca l l ed  “An t i d ump in g  A g re emen t  19 94 ”  o r  “WTO A n t i du mp in g  
A g r ee me n t ” . 267 
 
I n  pa r t i cu la r,  t h e  re v i se d  WTO A n t i du mp ing  A g ree me n t  p rov id e s  
f o r  g re a te r  c l a r i t y  a nd  m or e  d e ta i l ed  r u l es  i n  r e la t i o n  t o  t he  
p roce du r es  t o  be  f o l l o we d  i n  i n i t i a t i n g  an d  co nd uc t i n g  a n t i du mp in g  
i n ve s t i g a t i on s ,  t h e  me th od  o f  de t e rm i n i ng  t ha t  a  p r od uc t  i s  du mp e d ,  
t he  c r i t e r i a  t o  b e  tak en  i n to  a c c ou n t  i n  a  d e t e r m ina t i o n  t h a t  
d um pe d  i mp o r ts  c au sed  i n j u ry  t o  a  do me s t i c  i n du s t r y,  a nd  t he  
imp l e me n ta t i o n  an d  du r a t i o n  o f  an t i d um p in g  m e asu res .  I n  a dd i t i o n ,  
t he  ne w  Ag r ee me n t  c la r i f i e s  t h e  r o le  o f  d i spu te  se t t l em en t  pa ne l s  
i n  d i spu t e s  r e la t i ng  t o  an t i d um p in g  a c t i on s  take n  b y  do me s t i c  
a u t ho r i t i e s . 268 
 
3 .4  South  Afr ican ant idumping laws 
 
3 .4 .1  The  Cus toms Tar i f f s  Ac t  1914  
 
U n t i l  t he  es ta b l i sh me n t  o f  t h e  U n ion  o f  Sou th  A f r i ca  i n  1 910 ,  t h i s  
co un t r y  h a d  n o  i n t e r na t i on a l  t r ad e  p o l i c y  t o  s p ea k  o f ,  a l so  n o  l aw  
t o  con t ro l  d ump in g .  Re la t i o ns  w i t h  t h e  res t  o f  t he  wo r l d  we re  

                                                        
265  T h e  W TO  c o n c l u d e d  c o o p e r a t i o n  a g r e e m e n t s  w i t h  t h e  I M F  i n  

D e c e m b e r  1 9 9 6 ,  a n d  w i t h  t h e  Wo r l d  B a n k  i n  A p r i l  1 9 9 7 .  T h e  
a g r e e m e n ts  p r o v i d e  f o r  t h e  e x c h a n g e  a n d  s h a r i n g  o f  i n f o r m a t i o n ,  
a n d  a c c o r d  e a c h  o t h e r  o b s e r v e r  s t a t u s  a t  m e e t i n g s  o f  t h e  o t h e r ’ s  
d e c i s i o n - m a k i n g  b o d i e s .  

266  B h a l a  a n d  K e n n e d y  1 9 9 8 : 1 6 .  
267  S e e  C h a p t e r  3 .  S e c t i o n  3 . 3 . 2 . 1 . 2 .  
268  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  V I  ( A n t i - d u m p i n g ) .  S e e  

h t t p : / / w w w. w t o . o r g   
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p r esc r i b e d  by  t he  p o l i t i ca l  an d  e con om i c  i d eo log ie s  o f  c o lo n i a l  
p ow er s– f i r s t  t h e  N e th e r l a nd s  a nd  t he n  B r i ta in . 269 
 
I n  19 10  t he  n ew  Un ion  imme d ia t e l y  ap po in t ed  a  co mmiss io n ,  t h e  
C u l l i na n  Co mm i ss io n ,  t o  i n ve s t i ga te  t he  d es i r a b i l i t y  o f  
e s tab l i sh i n g  l oca l  i nd us t r i es .  T h e  co m m is s i o n  e s ta b l i she d  t h e  
f o l l o w ing  co nd i t i on s  i n  t e r ms  o f  wh i ch  l o ca l  i n du s t r i e s  co u ld  qu a l i f y  
f o r  i nc re a se d  ta r i f f  p ro te c t i o n :  
 
•  Lo ca l  r a w  ma t e r i a l s  ha d  t o  b e  u se d .  
•  Job s  f o r  wh i t e s  ha d  t o  b e  c rea te d .  
•  Th e  i n du s t r y ’s  ch a n ces  o f  s u cce s s  s h ou ld  be  h ig h . 270 
 
T h e  f i n d i n gs  o f  t h e  co mm i s s io n  l ed  t o  t h e  C u s t om s  Ta r i f f s  Ac t  o f  
1 91 4 .  The  Un ion  o f  So u t h  A f r i ca  wa s  o ne  o f  t he  f i r s t  co un t r i e s  t o  
e na c t  a n  an t i dum p ing  l a w  wh en  i t  d i d  so  i n  1 91 4 . 271  T h i s  

                                                        
269  S m i t  e a  1 9 9 6 : 4 5 5 .  
270  S m i t  e a  1 9 9 6 : 4 5 5 .  
271  V i n e r  1 9 6 6 : 2 0 9 - 2 1 0 .  T h e  U n i o n  r u l e  p r o v i d e d :  

S e c t i o n  8 .  A n y t h i n g  t o  t h e  c o n t r a r y  n o t w i t h s t a n d i n g  i n  t h i s  
a c t  c o n t a i n e d ,  t h e  f o l l o w i n g  p r o v i s i o n s  s h a l l  b e  i n  f o r c e  i n  
r e s p e c t  o f  t h e  c h a r g i n g ,  l e v y i n g ,  c o l l e c t i o n ,  a n d  pa y m e n t  o f  
c u s t o m s  du t y :  
( 1 )  I n  t h e  c a s e  o f  g o o d s  i m p o r t e d  i n t o  t h e  U n i o n  o f  a  c l a s s  
o r  k i n d  m a d e  o r  p r o d u c e d  i n  t h e  U n i o n ,  i f  t h e  e x p o r t  o r  
a c t u a l  s e l l i n g  p r i c e  t o  a n  i m p o r t e r  i n  t h e  U n i o n  b e  l e s s  t h a n  
t h e  t r u e  c u r r e n t  v a l u e  ( a s  d e f i n e d  i n  t h i s  a c t )  o f  t h e  s a m e  
g o o d s  wh e n  s o l d  f o r  h o m e  c o n s u m p t i o n  i n  t h e  u s u a l  a n d  
o r d i n a r y  c o u r s e  i n  t h e  c o u n t r y  f r o m  wh i c h  t h e y  we r e  
e x p o r t e d  t o  t h e  U n i o n  a t  t he  t i m e  o f  t h e i r  e x p o r t a t i o n  
t h e r e t o ,  t h e r e  m a y,  i n  a d d i t i o n  t o  t h e  d u t i e s  o t h e r w i s e  
p r e s c r i b e d ,  b e  c h a r g e d ,  l e v i e d ,  c o l l e c t e d ,  a n d  pa i d  o n  
t h o s e  g o o d s  o n  i m p o r t a t i o n  i n t o  t h e  U n i o n  a  s p e c i a l  
c u s t o m s  d u t y  ( o r  d u m p i n g  d u t y )  e q u a l  t o  t h e  d i f f e r e n c e  
b e t we e n  t h e  s a i d  s e l l i n g  p r i c e  o f  t h e  g o o d s  f o r  e x p o r t  a n d  
t h e  t r u e  c u r r e n t  v a l u e  t h e r e o f  f o r  h o m e  c o n s u m p t i o n  a s  
d e f i n e d  i n  t h i s  a c t :  P r o v i d e d ,  T h a t  t h e  s p e c i a l  c u s t o m s  d u t y  
( o r  d u m p i n g  d u t y )  s h a l l  n o t  i n  a n y  c a s e  e x c e e d  1 5  p e r  c e n t  
a d  v a l o r e m .  
( 2 )  W h e n  a  b o u n t y  i s  g r a n t e d  i n  t h e  c o u n t r y  o f  o r i g i n  o n  a n y  
g o o d s  o f  a  c l a s s  o r  k i n d  m a d e  o r  p r o d u c e d  i n  t h e  U n i o n  a n  
a d d i t i o n a l  c u s t o m s  d u t y  e q u a l  t o  t h e  a m o u n t  o f  s u c h  b o u n t y  
m a y  b e  c h a r g e d ,  l e v i e d ,  a n d  c o l l e c t e d  u p o n  t h e  i m p o r t a t i o n  
o f  t h o s e  g o o d s  i n t o  t h e  U n i o n .  
( 3 )  T h e  g o o d s  i n  r e s p e c t  o f  wh i c h  t h e r e  m a y  b e  c h a r g e d ,  
l e v i e d ,  a n d  c o l l e c t e d  a n y  s p e c i a l  ( o r  d u m p i n g )  c u s t o m s  
d u t y  u n d e r  s u b s e c t i o n  ( 1 )  o r  a n y  a d d i t i o n a l  c u s t o m s  d u t y  
u n d e r  s u b s e c t i o n  ( 2 )  s h a l l  b e  f r o m  t i m e  t o  t i m e  d e t e r m i n e d  
b y  t h e  g o v e r n o r  g e n e r a l  a n d  n o t i f i e d  b y  h i m  b y  
p r o c l a m a t i o n  i n  t h e  G a z e t t e ,  t o g e t h e r  w i t h  t h e  d a t e  a s  f r o m  
wh i c h  s u c h  h i s  d e t e r m i n a t i o n  s h a l l  t a k e  e f f e c t :  P r o v i d e d ,  
T h a t  s u c h  d a t e  s h a l l  n o t  b e  l e s s  t h a n  s i x  we e k s  a f t e r  t h e  
p u b l i c a t i o n  o f  t h e  p r o c l a m a t i o n .  
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a u t ho r i ze d  t he  i n t ro du c t i on  o f  a  nu mb er  o f  l o w  ta r i f f s ,  l a r g e l y  w i t h  
a  v ie w  t o  o b ta in in g  i n co m e .  Th i s  l a w  f o l l ow e d  th e  C an ad ian  A c t  
c l o se l y. 272 I t  con ta in e d  a  d i s c r e t i on a r y  s ub s id y  p r o v i s io n ,  bu t  t h e re  
i s  n o  i nd i ca t i on  i n  t he  l aw  a s  t o  wh e t he r  t h i s  p ro v i s i o n  i s  app l i ca b le  
t o  p r i va t e  as  we l l  a s  t o  o f f i c i a l  b ou n t i es ,  an d  t o  i nd i r e c t  as  we l l  a s  
t o  d i r e c t  bo un t i e s . 273 I t  i s  a l so  no t  ma de  c le a r  wh e t he r  t he  sa me  
impo r ts  may  be  su b jec t ed  t o  bo th  t he  d ump in g  an d  th e  su bs id y  
d u t i es . 274 
 
I n  1 92 2 ,  So u th  A f r i ca  s t r en g t he ne d  i t s  a n t i du mp ing  l e g i s la t i o n  b y  
t he  e na c t me n t  o f  a  p r ov i s i on  t ha t  t he re  cou ld  b e  a  l e vy  ad de d  to  
t he  a c tu a l  p r i ce  o f  sa le ,  i f  i mp o r te d  good s  we re  so ld  i n  t h e  u n ion  a t  
l e s s  t h an  t he  w h o l e sa le  p r i ce  i n  t he  co un t r y  o f  ma nu f a c tu r e  p l u s  
t he  cos t  o f  pac k in g ,  b oa r d  a nd  f r e igh t  cha r ges  t o  po r t  o f  e n t r y,  a nd  
i f  s u ch  a  sa le  t h r e a te ne d  a  Un ion  i nd u s t r y. 275 
 
3 .4 .2  Board  o f  Trade  and  Indus t ry  Amendment  Ac t  60  o f  
1992 276 
 
S ou th  A f r i ca  su b s tan t i a l l y  r e v i se d  i t s  a n t i du mp ing  l a w  in  19 92  w i t h  
a  v i ew  t o w a rd s  e s tab l i sh ing  c l ea re r  d e f i n i t i o n s  o f  du m p i ng  a nd  a  
m or e  r e f i n ed  p ro c ed u ra l  a pp l i ca t i o n . 277  Th e  19 92  a men dmen ts  
a l so  e x t e n de d  t he  j u r i sd i c t i o na l  an d  p ro t ec t i v e  r ea ch  o f  t h e  s ta t u te  
b y  e xpa n d ing  i t s  a pp l i ca t i o n  t o  i n c lud e  g oo ds  imp o r t ed  t o  t he  
Rep ub l i c  o r  t h e  So u t he rn  A f r i ca n  C us t om s  U n ion . 278 F ina l l y,  t he  
1 99 2  Ac t  ass i gn e d  th e  r e spo ns ib i l i t y  f o r  i n ve s t i g a t i n g  a n d  
e n f o r c in g  an t i d um p in g  r e gu la t i o n s  t o  t he  Bo a rd  on  Ta r i f f s  a nd  

                                                                                                                                                               
U n i o n  o f  S o u t h  A f r i c a ,  St a t u t e s ,  1 9 1 4 ,  A c t  N o . 2 6 ,  S e c . 8 .  

272  V i n e r  1 9 6 6 : 2 0 9 .  
273  V i n e r  1 9 6 6 : 2 11 .  
274  T h e  r e g u l a t i o n s  i s s u e d  t o  g o v e r n  t h e  a d m i n i s t r a t i o n  o f  t h e  

a n t i d u m p i n g  l a w  a r e  g i v e n  i n  t h e  U n i o n  G o v e r n m e n t  G a z e t t e ,  M a r c h  
1 2 ,  1 9 2 0 .  

275  B o a r d  o f  Tr a d e  J o u r n a l ,  J u l y  1 3 ,  1 9 2 2 ,  p . 5 1 ;  J u l y  2 7 ,  1 9 2 2 ,  p . 1 0 7 .  
276  B o a r d  o n  Ta r i f f s  a n d  Tr a d e  A c t  1 0 7  o f  1 9 8 6 ,  a s  a m e n d e d  b y  B o a r d  

o f  Tr a d e  a n d  I n d u s t r y  A m e n d m e n t  A c t  6 0  o f  1 9 9 2 ,  1 9 9 4  J S R S A 
2 - 4 0 3 .  

277  G AT T S e c r e t a r i a t ,  G AT T Tr a d e  P o l i c y  R e v i e w  M e c h a n i s m :  S o u t h  
A f r i c a ,  Wo r l d  Tr a d e  M a t e r i a l s ,  J u l y  1 9 9 3 ,  P  5 ,  1 0 .  

278  T h e  c u s t o m s  a r e a  o f  t h e  S o u t h  A f r i c a n  C u s t o m s  U n i o n  “ m e a n s  a n y  
s t a t e  o r  t e r r i t o r y  w i t h  t h e  g o v e r n m e n t  o f  wh i c h  a n  a g r e e m e n t  h a s  
b e e n  c o n c l u d e d  u n d e r  s e c t i o n  5 1  o f  t h e  C u s t o m s  a n d  E x c i s e  A c t  o f  
1 9 6 4 . ”  1 9 9 2  A c t  § 1 ( 1 ) .  T h e  C u s t o m s  Un i o n  c o n s i s t s  o f  B o t s wa n a ,  
L e s o t h o ,  N a m i b i a ,  S o u t h  A f r i c a ,  a n d  S wa z i l a n d .  B o a r d  o n  Ta r i f f s  
a n d  Tr a d e ,  G u i d e  t o  t h e  P o l i c y  a n d  P r o c e d u r e  w i t h  R e g a r d  t o  
A c t i o n  A g a i n s t  U n f a i r  I n t e r n a t i o n a l  Tr a d e  P r a c t i c e s :  D u m p i n g  a n d  
S u b s i d i z e d  E x p o r t  1  n . 1  ( S e p t .  1 9 9 5 ) .  [ h e r e i n a f t e r  G u i d e ] .  
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Trade  (B TT) . 279  The  199 2  re v i s i on s  se r ve  a s  a n  ap p ro p r i a t e  
re fe ren ce  po in t  be cau se  t h e  BTT be ga n  to  use  a n t i du mp ing  du t i e s  
o n  a  w ide r  sca le  i n  19 92  t ha n  i n  p re v iou s  yea rs . 280 
 
A n  a na l y s i s  o f  t he  19 92  p rov i s ion  p r o v id e s  u se f u l  b ac k g r ou nd  fo r  
t he  19 95  a me nd me n t .  A c o m pa r i son  b e tw ee n  th e  t w o  d e m on s t r a t e s  
h ow  l i t t l e  So u t h  A f r i ca  r e v i s ed  i t s  an t i d um p in g  r eg ime  in  1 99 5 .  
 
3 .4 .3  Board  on  Tar i f f s  and  Trade  Amendment  Ac t  o f  1995  
 
On  Au gu s t  2 3 ,  19 95 ,  t he  S ou th  A f r i can  pa r l i a me n t  en ac t ed  a  n ew  
a n t i du mp i ng  l a w  t o  amen d  t he  B oa r d  o n  Ta r i f f s  a nd  Tra de  A c t  o f  
1 98 6 .  Th i s  wa s  t he  Bo a rd  on  Ta r i f f s  an d  Trad e  A me nd me n t  Ac t  o f  
1 99 5  ( t he  19 95  Ac t ) .  Th e  a ims  o f  t h e  1 99 5  A c t  we re ,  “ t o  amen d  t he  
d e f i n i t i o n  o f  du mp in g ;  t o  d e f i ne  ce r ta in  e xp re s s ion s ;  an d  t o  
p ro v id e  t h a t  t he  sa id  Ac t  sha l l  a l so  ap p l y  i n  t he  f o rmer  ho me lan d s ” .  
I n  co n ju nc t i on  w i t h  t h e  1 99 5  amen d m en ts ,  t h e  BTT i s sue d  a  n ew  
g u id e  f o r  i t s  a n t i du mp in g  i n ve s t i ga t i o n . 281  Acco rd ing  t o  Pe te r -  
se n , 282  

 
T h e s e  n e w  g u i d e l i n e s  s e t  t h e  pa r a m e t e r s  o f  S o u t h  
A f r i c a ’ s  an t i d u m p i n g  l a w  b y  d e t a i l i n g  t h e  a p p r o p r i a t e  
s ta n d a r d  t o  e v a l u a t e  n o r m a l  v a l u e ,  m a t e r i a l  i n j u r y,  t h e  
t h r e a t  o f  m a t e r i a l  i n j u r y,  l i k e  p r o d u c t , 283 a n d  t h e  c a u s a l  
r e l a t i o n s h i p .  T h e  1 9 9 5  A c t  a n d  t h e  G u i d e  r e v a m p e d  S o u t h  
A f r i c a ’ s  a n t i d u m p i n g  l a w  i n  o r d e r  f o r  t h e  c o u n t r y  t o  
a c h i e v e  c o m p l i a n c e  w i t h  t h e  R e p u b l i c ’ s  G AT T  

                                                        
279  1 9 9 2  A c t  §  4 .  S e e  a l s o  O s o d e  2 0 0 3 - 2 0 0 4 : 2 3 - 2 5  f o r  a  d i s c u s s i o n  

a b o u t  t h e  B T T.  
280  P e t e r s e n  1 9 9 6 : 3 8 9 .  N o t e  7 5 :  “ P r i o r  t o  1 9 9 2 ,  t h e  B o a r d  o f  Tr a d e  a n d  

I n d u s t r y  ( B T I ) ,  t h e  p r e d e c e s s o r  t o  B T T,  r e l i e d  h e a v i l y  o n  f o r m u l a  
d u t i e s  a s  a  d e v i c e  t o  p r o t e c t  d o m e s t i c  m a n u f a c t u r e r s .  F o r m u l a  
d u t i e s  s e r v e d  a s  a n  a l t e r n a t i v e  t o  t h e  a d  v a l o r e m  d u t y.  B T I  a p p l i e d  
f o r m u l a  d u t i e s  w h e n e v e r  t h e  i m p o r t e d  g o o d  f e l l  b e l o w  a  
p r e - d e t e r m i n e d  r e f e r e n c e  p r i c e  ( f o r  e x a m p l e  1 0 0  R a n d  p e r  1 0 0  
k i l o g r a m s ) .  B T I ’s  a p p l i c a t i o n  o f  f o r m u l a  d u t i e s  c h a n g e d  o v e r  t h e  
y e a r s  d e p e n d i n g  u p o n  t h e  p e r c e i v e d  d i s r u p t i v e  e f f e c t s  o f  b e l o w  
c o s t  c o m p e t i t i o n .  I n  1 9 9 3 ,  t h e  G AT T G o o d s  a n d  P o l i c y  A f f a i r s  
D i r e c t o r  s a i d  t h a t  ‘ f o r m u l a  d u t i e s  wh i c h  a c t e d  a s  a n t i - d u m p i n g  
d u t i e s  ( b u t  wh i c h  i n  f a c t  a l s o  p r o t e c t e d  l o c a l  p r o d u c e r s  f r o m  
c o m p e t i t i o n  f r o m  n o r m a l  l o w - c o s t  p r o d u c i n g  c o u n t r i e s )  w o u l d  h a v e  
t o  b e  c o n v e r t e d  i n t o  n o r m a l  a n t i - d u m p i n g  d u t i e s . ’ ”  

281  G u i d e ,  s ee  a b o v e  n o t e  2 7 8 .  
282  P e t e r s e n  1 9 9 6 : 3 9 4 .  
283  T h e  G u i d e  d e f i n e s  “ l i k e  p r o d u c t ”  a s  “ a  p r o d u c t  wh i c h  i s  i d e n t i c a l ,  

i . e .  a l i k e  i n  a l l  r e s p e c t s  t o  t h e  p r o d u c t  u n d e r  c o n s i d e r a t i o n  o r  i n  t h e  
a b s e n c e  o f  s u c h  a  p r o d u c t ,  a n o t h e r  p r o d u c t  wh i c h ,  a l t h o u g h  n o t  
a l i k e  i n  a l l  r e s p e c t s ,  h a s  c h a r a c t e r i s t i c s  c l o s e l y  r e s e m b l i n g  t h o s e  
o f  t h e  p r o d u c t  u n d e r  i n v e s t i g a t i o n . ”   
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o b l i g a t i o n s . 284 
 
3 .4 .4  The  In te rna t iona l  Trade  Admin is t ra t ion  Ac t  2002  and  the  
In te rna t iona l  Trade  Admin is t ra t ion  Commiss ion  An t idump ing  
Regu la t ions  
 
I n  20 02 ,  i n  o rd e r  t o  a ch ie ve  co mp l i an ce  w i t h  t he  WTO Agreemen t ,  
S ou th  A f r i ca  e n a c te d  a  ne w  ac t ,  t he  I n t e r n a t i on a l  Tra de  
A dm in i s t r a t i on  A c t  2 00 2  ( ITA Ac t ) .  T he  ITA A c t  20 02  r ep ea ls  t h e  
1 99 5  A c t  a nd  o t he r  l aw s . 285 Th e  P rea mb le  o f  t he  ITA Ac t  20 02  
s ta te s  a s  i t  pu r po se :  “To  es ta b l i sh  t h e  I n te r na t i o na l  Tra d e  A d m i n i -  
s t r a t i on  C o m m i s s i on ;  t o  p ro v id e  f o r  t he  f u nc t i o n s  o f  t he  C om -  
m iss io n  a nd  f o r  t he  re gu la t i o n  o f  i t s  p r oce du res ;  t o  p ro v ide  f o r  t he  
imp l e me n ta t i o n  o f  ce r ta in  a sp ec ts  o f  t he  So u t he r n  A f r i ca n  C us t o m s  
Un ion  (S ACU)  Ag r e emen t  i n  t h e  Re pu b l i c ;  t o  p rov id e ,  w i t h i n  t he  
f r amewor k  o f  t he  S AC U  Ag r e e me n t ,  f o r  co n t i nu ed  con t r o l  o f  impo r t  
a nd  e xpo r t  o f  go od s  a nd  a me nd me n t  o f  cu s t o ms  du t i e s ;  an d  t o  
p ro v id e  f o r  ma t t e r s  con ne c te d  t h e rew i t h . ”  Th e re f o re ,  t h e  I TA Ac t  
2 00 2  c r ea te s  a  ne w b o dy,  n a m e l y  t he  I n t e r n a t i on a l  Tr a de  
A dm in i s t r a t i on  Co mmiss ion  ( ITAC) .  Th e  e s tab l i sh me n t  o f  an  
i n de pe nd en t  b od y  t o  r e gu la t e  a nd  a dm in i s te r  i n te r na t i o na l  t r a de  
i n s t ru me n ts  a r i se s  f i r s t l y  o u t  o f  t h e  d r i ve  o f  t he  D e pa r t me n t  o f  
Trade  an d  I n du s t r y  (DT I )  t o  e nh an ce  i t s  de l i ve r y  ca pa c i t y  b y  
se pa r a t i n g  imp le me n ta t i o n  f u nc t i on s  f r o m a dm i n i s t r a t i ve  a nd  
re gu la t o r y  f u nc t i o n s . 286 
 
T h e  I TA C  i s  t h e  a g e ncy  r e s po ns ib le  f o r  de c i s i on s  o n  a n t i du mp in g  
mea su re s .  Th e  Com miss i on  i s  l ed  by  a  f u l l - t i me  Ch ie f  
Com mi ss ion e r,  a ss i s t ed  b y  a  f u l l - t ime  De pu ty  C h ie f  Co mmiss io ne r,  
a nd  a t  l e as t  two  b u t  no  m or e  t h an  10  o th e r  com m i ss io n e r s  w ho  
m us t  ha v e  ap p ro p r ia te  qu a l i f i ca t i o n s  i n  e co n om i c s ,  a cco un t i n g ,  
l a w,  c om m e rce ,  a g r i cu l t u r e ,  i nd us t r y  o r  pu b l i c  a f f a i r s . 287 The  ITAC  
i s  i n de pe nd en t  a nd  b y  l a w  su b je c t  o n l y  t o  t he  C on s t i t u t i o n  a nd  t h e  
                                                        
284  T h e  G u i d e  s t a t e s  t h e  r a t i o n a l e  f o r  t h e  n e w a m e n d m e n t  a n d  

g u i d e l i n e s :  
I n  t e r m s  o f  S o u t h  A f r i c a ’ s  o b l i g a t i o n s  u n d e r  t h e  G AT T,  
e n t e r e d  i n t o  b y  t h e  m a j o r i t y  o f  c o u n t r i e s  t r a d i n g  
i n t e r n a t i o n a l l y,  c u s t o m s  d u t i e s  a p p l i c a b l e  t o  t h e  m a j o r i t y  o f  
p r o d u c t s  i n  t h i s  S c h e d u l e  [ r e f e r r i n g  t o  P a r t  1  o f  S c h e d u l e  1  
o f  t h e  C u s t o m s  a n  E x c i s e  A c t ]  a r e  b o u n d  a g a i n s t  i n c r e a s e s  
a b o v e  s p e c i f i e d  l e v e l s .  I t  i s  t h e r e f o r e  n o  l o n g e r  p o s s i b l e  t o  
u s e  S c h e d u l e  N o .  1  o f  t h e  A c t  t o  c o m b a t  u n f a i r  i n t e r n a t i o n a l  
t r a d e  p r a c t i c e s .  

285  S e e  t h e  I n t e r n a t i o n a l  Tr a d e  A d m i n i s t r a t i o n  A c t  2 0 0 2 :  S c he d u l e  3 .  
R e p e a l  o f  L a ws  ( S e c t i o n  6 3  ( 2 ) ) .  

286  S e e  M e m o r a n d u m  o n  t h e  o b j e c t s  o f  t h e  I n t e r n a t i o n a l  Tr a d e  
A d m i n i s t r a t i o n  A c t  2 0 0 2 ,  S e c t i o n  1 .  

287  B a r r a l  e a  2 0 0 5 : 5 7 .  
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l a w  an d  a ny  Trad e  P o l i cy  Sta te me n t  o r  D i re c t i ve  o r  No t i ce  i s su e d  
b y  t he  M in i s te r  o f  Trad e  an d  I n du s t r y  i n  t e r ms  o f  t h e  ITA Ac t . 288 
 
Th e  Com miss ion  i s  su pp o r t ed  b y  ad m in i s t r a t i ve  s ta f f  a n d  t ea ms  o f  
i n ve s t i g a t o r s  o rg a n i ze d  i n  d i f f e r en t  d i v i s i o ns ,  o f  w h i ch  o ne  i s  
r e spo ns i b le  f o r  t r ad e  r em ed ie s  a nd  h ence  fo r  a n t i du mp i ng  
i n ve s t i g a t i on s .  Th ese  i n ve s t i g a t o rs  wo rk  i n  t e ams  o f  t wo  t o  t h ree  
p eo p le  on  an y  sp ec i f i c  a n t i d u mp ing  c as e  ( an d  a re  u su a l l y  i n vo l ve d  
i n  more  t ha n  o ne  ca se  a t  a  t ime )  an d  a re  res po ns ib le  f o r  bo th  t he  
d e t e rm in a t i o n  o f  d ump in g  an d  th e  sub seq ue n t  i n j u r y  an a l y s i s . 289 
Th e re  i s  a  d i s t i n c t i o n  be twee n  th e  f unc t i o n s  o f  t he  Com mi ss ion  a nd  
t ho se  o f  i t s  i n ve s t i ga t i n g  s ta f f .  Th e  la t t e r  i n ve s t i ga te s  a n t i du mp in g  
ca se s  an d  t h en  sub m i ts  t he i r  r ep o r ts  ( i n  sequ en ce ,  me r i t  asse ss -  
men ts ,  p re l im ina r y  de c i s i o ns  an d  f i na l  d e c i s i o n s )  t o  t h e  Com-  
m iss io ne r s  who ,  as  a  bo d y,  ha ve  t h e  s ta t u t o r y  o b l i ga t i o n  t o  take  
d ec i s ion s  a t  pe r i od i c  me e t i n g s . 290 
 
I n  N o ve m b er  o f  2 00 3 ,  i n  a c c o r d an ce  w i t h  Se c t i on  59  o f  t he  ITA A c t  
2 00 2 ,  t he  M in i s te r  o f  Tra de  a nd  Indu s t r y,  A le c  E r w in ,  i s s ue d  a  
sp ec i f i c  r eg u la t i on . 291 I t  i s  t h e  I n t e r na t i on a l  Tra d e  Ad min i s t r a t i on  
Com mi ss ion  An t i d ump in g  R eg u la t i on s  (AD R) ,  wh i ch  i s  t h e  S ou th  
A f r i ca n  An t i du mp ing  Re g u la t i on s  20 03 .  T he  AD R  pa r t i cu la r l y  
s t i p u la te s  t he  su b s tan t i ve  a nd  p ro c ed u ra l  a n t i du mp i ng  ma t t e r s ,  
su ch  a s  d e f i n i t i o n s ,  i n i t i a t i o n  p ro ce du re ,  r e v ie ws  a nd  r e f un ds .  T he  
A DR  g i v e s  g r ea te r  g u id an ce  a nd  t r an spa r en cy  t o  a n t i du mp i ng  
i n ve s t i g a t i on s . 292 
 
Th e  p re sen t  s i t u a t i on  o n  a n t i du mp in g  i n  So u t h  A f r i ca  compr i se s  
t he  f o l l o w ing  l a w s : 293 
 
•  t h e  WTO A n t i du mp ing  Ag ree me n t ;  
•  t h e  I n te rna t i o na l  Trad e  A dmin i s t ra t i on  Ac t ,  20 02 ;  
•  t h e  I n te r na t i o na l  Trad e  A dm in i s t r a t i o n  Co m m is s io n  An t i d um p -  

i ng  Re gu la t i on s . 294 
 
3 .5  China ’s  ant idumping laws 

                                                        
288  T h e  I n t e r n a t i o n a l  Tr a d e  A d m i n i s t r a t i o n  A c t : S e c t i o n  7 .  
289  B a r r a l  e a  2 0 0 5 : 5 8 .  
290  B a r r a l  e a  2 0 0 5 : 5 8 .  
291  G o v e r n m e n t  G a z e t t e ,  1 4  N o v e m b e r  2 0 0 3 .  G e n e r a l  N o t i c e ,  n o t i c e  

3 1 9 7 o f  2 0 0 3 .  
292  B a r r a l  e a  2 0 0 5 : 5 8 .  
293  G o v e r n m e n t  G a z e t t e ,  1 9  M a r c h  2 0 0 4 .  N o t i c e  3 9 2  o f  2 0 0 4 .  
294  C o p i e s  o f  t h e  W TO  A n t i d u m p i n g  A g r e e m e n t ,  t h e  I TA A c t  2 0 0 2  a n d  

t h e  A D R  a r e  a v a i l a b l e  f r o m  t h e  C o m m i s s i o n ’ s  we b s i t e  a t  
w w w. i t a c . o r g . z a .  



 55

 
I n  r ece n t  ye a rs  Ch in a  ha s  f o rmu la te d  i t s  o wn  a n t i du mp in g  l aw s . 295 
 
3 .5 .1  Ch ina ’s  Fore ign  Trade  Law o f  1994  
 
B eca use  cu s to ms  d u t y  i s  c on t i n ua l l y  b e i ng  r ed uce d  a nd  no n - ta r i f f  
b a r r i e r  me asu res  a re  l im i t e d ,  e spe c ia l l y  r eg a rd ing  l i cen ce  a n d  
q uo ta  o f  i mp o r ta t i o n ,  an t i du m p i ng  l a w s  a re  a n  i m po r ta n t  m ea n s  b y  
wh i ch  co un t r i e s  ca n  sa fe gu a rd  f a i r  t r a de  an d  re s i s t  un fa i r  
co mp e t i t i on . 296 Ch in a ,  as  t h e  n in t h  b ig ge s t  t r ad i ng  co un t r y  i n  t h e  
wo r l d ,  i s  i nd i c ted  by  o t he r  coun t r i e s  f o r  dump in g .  Fo r  examp le ,  i n  
A ug us t  1 9 79 ,  t he  EEC t oo k  an  an t i dump i n g  me asu re  a ga ins t  
C h i ne se  g luc ide  a n d  sa l t .  U p  t o  S ep te mb er  2 00 0 ,  2 8  s ta te s  w e r e  t o  
i n d i c t  Ch in a  o n  378  a n t i d ump in g  ca ses .  The re  we re  mo re  t h an  
4 00 0  k in ds  o f  g oo ds  i n vo l ve d ,  s u ch  a s  m in e r a l s ,  che m i c a l s ,  
t e x t i l e s ,  me cha n i ca l  a nd  e l ec t r i ca l  i t ems ,  l i ve s to ck ,  an d  so  on . 297 
Du r i ng  t h i s  t ime ,  a  l o t  o f  f o re ig n  p r od uc ts  w e re  so l d  i n to  Ch in a ,  
e spe c ia l l y  e l e c t r i ca l  ap p l i a nce s ,  s t e e l  an d  i r on ,  e ng ine  b ed s ,  r o l l s  
o f  f i lm .  Th ese  t h re a t en ed  a nd  b locked  t he  d eve lo p men t  o f  t he  
r e le va n t  C h ine se  i nd us t r i e s .  Co nseq u en t l y,  C h ina  h ad  t o  se t  u p  
n ew  l aw s  a ga ins t  t h ese  u n f a i r  i mp o r ts  a nd  b us i ne s s  p r a c t i ce s .   
 
Ch ina ’s  Fo re ig n  Trad e  Law wa s  p ub l i c i ze d  o n  Ma y  1 2 ,  19 94 .  I t  
ca me  i n t o  f o r ce  o n  Ju l y  1 ,  19 94 .  An t i du mp ing  a s  a  spe c ia l  
p r o v i s i on  co ns t i t u t e d  t h e  t h i r t i e th  p r o v i s io n  o f  t h e  F o r e ign  Tra d e  
L aw  19 94 .  Th ree  p r i n c ip le s  o f  a n t i du mp ing  we re  de t e rm in ed :  l o w  
p r i ce  imp o r t ,  m a t e r i a l  i n j u r y  a nd  cau sa l  r e l a t i on sh ip .  T he se  w e r e  
n o t  e no ug h  to  p ro t ec t  Ch in a ’s  i ndu s t r i es  an d  eco no my. 298 
 
3 .5 .2  Ch ina ’s  An t idump ing  and  Coun te rva i l i ng  Sta tu te  o f  1997  
 
Th e  th i r t i e th  P ro v i s i o n  o f  t he  Fo re ig n  Trad e  La w o f  1 99 4  d id  n o t  
su i t  an t i d um p in g  p r ac t i ce s .  So  on  M ar ch  25 ,  1 99 7  t he  Sta te  
Cou nc i l  p romu lg a t ed  t h e  Ch in ese  A n t i du mp in g  an d  Co un te r va i l i ng  
Sta t u t e .  T h e re  w e r e  6  Ch ap te r s  a nd  4 2  p r ov i s io n s  i n  t h i s  Sta tu te .  I t  
f i l l e d  t he  b lan k  s pa c es  o f  t h e  C h ine se  an t i d um p i n g  l eg i s la t i o n .  T he  
Sta t u t e  o f  19 97  wa s  ba sed  on  t h e  29 t h  t o  31 s t  p r ov i s i o n s  o f  t he  
Fo re ig n  Trad e  Law  o f  19 94 .  The  19 97  Sta t u t es  a imed  to  co un te r  
t he  e f f e c ts  o f  du mp ing  o r  sub s id i za t i on  o f  e xp o r t s  t h a t  r esu l t  i n  
ma t e r i a l  i n j u r y,  o r  t h e  t h rea t  o f  ma te r i a l  i n j u r y,  t o  a n  es ta b l i sh e d  
d om es t i c  i nd us t r y,  o r  t ha t  ma te r i a l l y  r e ta rd  t he  e s tab l i sh m en t  o f  a  
                                                        
295  S h e n  J i a n M i n g  1 9 9 7 : 2 9 5 .  
296  L e i  Yu  2 0 0 2 : 3 0 5 .  
297  L e i  Yu  2 0 0 2 : 2 9 8 - 2 9 9 .  
298  S h e n  M u z h u  2 0 0 2 : 4 8 9 - 4 9 0 .  
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co m pa ra b le  d om e s t i c  i n du s t r y. 299  A l t ho ug h  i t  i n c lu de d  so me  
co un te r va i l i ng  me a su re s , 300  t h e  ma in  co n t en t  was  a n t i du mp in g  
p r o v i s i on s ,  i n c lu d i ng :  d e f i n i t i o n  o f  d um p in g ,  d e t e r m ina t i o n  o f  
n o rma l  va lue  an d  i n j u r y,  d ump in g  marg in ,  an t i d ump in g  i n ves t -  
t i ga t i on  an d  an t i d ump ing  me asu re s .  Ch ina  h as  s ta r t e d  i t s  o wn  
a n t i du mp i ng  i n ve s t i ga t i on s  an d  p r oce ed ing s  s in ce  t he  Sta tu te  
1 99 7  wa s  ena c t ed . 301 
 
T h e  Sta t u t e  1 99 7  w as  th e  f i r s t  C h i ne se  a n t i du mp in g  l aw.  I t ,  
h owe ve r,  l a cked  a  sub s tan t i a l  t he o re t i ca l  an d  p rac t i ca l  b as i s .  I t  
m ad e  n o  p ro v i s io n  f o r  ca l cu l a t i ng  p r i ce s  i n  n on ma r ke t  eco no m ie s  
a cco rd in g  t o  p r i ce s  i n  ma r k e t  eco no m ie s ,  a  p r a c t i ce  t h a t  t h e  U . S .  
a nd  E .U .  ha ve  u se d  t o  t h e  de t r imen t  o f  Ch ine se  e x po r te rs  i n  t h e  
pas t ,  d e s p i t e  C h in a ’s  veh e m en t  ob j ec t i o n s . 302 I t  i s  j u s t  a  co py  o f  
t ho se  t h a t  e x i s t  i n  ce r ta in  We s te r n  co u n t r i es ,  f a i l i ng  t o  r e f l ec t  t he  
r e a l i t y  o f  Ch ina ’s  a n t i du mp in g  s i t u a t i o n . 303 A s  a  sou rce  o f  l a w,  t he  
Sta t u t e  1 99 7  i s  t o o  a bs t rac t  an d  ge ne ra l  t o  b e  e f f ec t i ve .  I t  wa s  
u na vo ida b le  t ha t  i t  ha d  t o  b e  f o un d  de f i c i e n t .  
 
3 .5 .3  Ch ina ’s  An t idumping  Sta tu te  2002  
 
S ub seq u e n t  t o  i t s  a c ces s i o n  t o  t he  WTO,  Ch i na ,  i n  20 02 ,  r e v i s ed  
t he  An t i d ump in g  a nd  Cou n te r va i l i ng  Sta tu te  19 97  an d  p romu lg a t e d  
t he  An t i d um p in g  Sta t u t e  o f  t h e  P eo p l e ’s  R ep ub l i c  o f  C h ina  20 0 2  
( t he  C h in a  A n t i du mp ing  Sta tu te  2 00 2 ) . 304 Th i s  t ime  a n t i du mp ing  
and  coun te r va i l i ng  we re  sepa ra ted . 305 The  s ta t u t e  i nc l ud es  re gu -  
l a t i on s  co nce rn in g  du mp ing  a nd  i n j u r y,  an t i du mp ing  i n ves t -  
t i ga t i on s ,  an t i d um p ing  mea su re s  an d  an  an t id ump in g  d u t y.  The  
n ew l y  i s su ed  s ta tu te  pu t  f o r w a rd  t h r e e  k in ds  o f  a n t i du mp i ng  
m ea su re s :  p ro v i s i o na l  a n t i d u mp ing  m ea su re s ,  p r i ce  un d e r ta k ing s  
a nd  a n t i du mp ing  d u t i es .  A cc o r d i ng  t o  t he  s ta t u t e ,  a n t i du mp ing  

                                                        
299  T h e  C h i n e s e  A n t i d u m p i n g  a n d  C o u n t e r v a i l i n g  St a t u t e  1 9 9 7 : A r t i c l e  

2 .  S e e  a l s o  R o s s  a n d  N i n g  2 0 0 0 : 3 0  f o r  a  b r i e f  d e s c r i p t i o n  o f  t h e  
C h i n e s e  a n t i d u m p i n g  r e g u l a t i o n s .  

300  C h a p t e r  5  o f  t h e  Sta t u t e  1 9 9 7  wa s  c o u n t e r v a i l i n g  p r o v i s i o n .  S e e  
t h e  C h i n e s e  A n t i d u m p i n g  a n d  C o u n t e r v a i l i n g  St a t u t e ,  C h a p t e r  5 .  

301  I n  J u l y  1 9 9 7 ,  t h e  f i r s t  a n t i d u m p i n g  c h a r g e  m a d e  b y  C h i n e s e  
m a n u f a c t u r e r s  t o o k  p l a c e  c o n c e r n i n g  n e ws p r i n t  i m p o r t s .  T h e  
C h i n e s e  G o v e r n m e n t  d e c i d e d  t h a t  n e w s p r i n t  p r o d u c e r s  i n  t h e  
U n i t e d  St a t e s ,  C a n a d a ,  a n d  S o u t h  K o r e a  w e r e  g u i l t y  o f  d u m p i n g  i n  
C h i n a  i n  i t s  f i n a l  j u d g m e n t  i n  J u n e  1 9 9 9 .  N e ws p r i n t  f r o m  t h e s e  
t h r e e  c o u n t r i e s  wa s  l e v i e d  a t  a n t i d u m p i n g  t a r i f f s  r a n g i n g  f r o m  9  p e r  
c e n t  t o  7 8  p e r  c e n t .  S e e ,  e . g .  N a t i o n  I n i t i a t e s  F i r s t  A n t i d u m p i n g  
C a s e ,  C H I N A D A I LY,  F e b r u a r y  7 ,  2 0 0 2 .  

302  R o s s  a n d  N i n g  2 0 0 0 : 3 0 .  
303  G o n g  2 0 0 2 : 6 0 7 .  
304  L i  Ya n g  2 0 0 3 : 2 .  
305  T h e  C h i n a  A n t i d u m p i n g  St a t u t e  2 0 0 2 .  
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i n ve s t i ga t i ons  w i l l  be  conduc ted  i f  impo r t ed  p roduc ts  en te r  Ch ina  
a t  a  p r i ce  l o w e r  t h an  t h e i r  ac t ua l  e xp o r t  va l u e ,  cau s e  i n ju r y,  o r  
p ose  a  p o t en t i a l  d a nge r  t o  do me s t i c  e n t e r p r i s es . 306 
 
3 .5 .4  Ch ina ’s  An t idumping  Sta tu te  2004  
 
I n  Ap r i l  o f  20 04 ,  t h e  Sta t e  Cou nc i l  r e v i se d  Ch in a ’s  A n t i du mp in g  
Sta t u t e  20 02 .  Th e  rev i sed  an t i dump ing  s ta t u t e ,  Ch in a ’s  
A n t i du mp ing  Sta tu te  20 04 ,  c l o se l y  f o l l o w  t he  WTO A n t i du mp ing  
A g r ee me n t ,  even  ve r ba t i m ,  i n  so m e  ins ta nce s . 307 
 
B ase d  o n  t h ese  two  s ta tu te s ,  t he  C h ine se  Go ve r n me n t  se t  u p  a  
se r i e s  o f  de pa r tm en ta l  r u l e s  a nd  r egu la t i o n s .  T h i s  b r o ug h t  t he  
Ch ine se  an t i d ump in g  l aws  i n  l i ne  w i t h  t he i r  co un te rpa r ts  i n  t h e  res t  
o f  t h e  wo r ld . 308 
 
3 .6  Conc lus ion  
 
F r o m a  b r i e f  h i s t o r i c  o ve r v i ew  o f  a n t i du mp ing  l a ws ,  a n t i du mp ing  
l e g i s la t i o n  i s  d e ve lop ing  i n  t wo  wa ys :  do me s t i c  a nd  i n t e rna t i o na l .  
 
I n  t h e  d omes t i c  wa y,  t he  U . S .  has  be en  i n  t he  f o re f r on t  i n  t he  wo r ld .  
T h e  U . S . ’ s  an t i d um p i ng  s ta tu te s  h a ve  be co m e  a  m od e l  f o r  so m e  
co un t r i e s ’  a n t i du m p ing  l e g i s la t i on s .  An t i d u m p ing  m ea su re s  h a ve  
b eco me  f a r  mo r e  e f f ec t i ve  a t  s h ie ld i n g  d om es t i c  i n du s t r i e s  i n  t h e  
U .S .  f r o m  fo r e ig n  com pe t i t i o n  t ha n  t he  ta r i f f  an d  no n ta r i f f  b a r r i e r s  
t ha t  w e r e  e l im i n a t ed  i n  mu l t i p l e  r o un ds  o f  m u l t i l a t e r a l  t r a d e  
n eg o t i a t i on s  o ve r  a  f i ve - d e ca de  p e r i o d . 309 
 
I n  t he  i n t e r n a t i on a l  w a y,  f r o m t he  G AT T to  t h e  W TO,  a n t i du mp ing  
l a w s  ha ve  g r own  f r om s m a l l  t o  b ig .  I t  i s  g o i ng  t o  p la y  a  m or e  
impo r ta n t  r o l e  i n  i n t e rn a t i on a l  t r ad e .  The  GAT T con t ra c t i ng  pa r t i e s  
h a ve  ha d  fo u r  o pp o r t un i t i e s  t o  d eve lop  an t i du mp ing  l aw :  ( 1 )  i n  
1 94 7  wh en  t he  G AT T w as  d ra f t ed ;  ( 2 )  be twee n  19 64  a nd  1 96 7  wh en  
t he  K en ne dy  R ou n d  An t i d u m p in g  C o de  wa s  p r od uce d ;  ( 3 )  b e t w e e n  
1 97 4  an d  19 79  w he n  t he  To kyo  Rou nd  An t i dump ing  Cod e  wa s  
p rod uce d ;  an d  (4 )  be twe en  19 86  a n d  1 99 4  whe n  th e  U rug ua y  
R ou nd  A n t i du mp in g  C od e  wa s  p r od uce d .  Ea c h  t im e ,  a n t i du mp in g  
l e g i s la t i o n  h as  ma de  h ug e  p ro g r e ss .  
 
S ou th  A f r i ca ,  b e ca use  o f  i t s  h i s to r i ca l  f am i l i a r i t y  w i t h  an t i d u m p in g  
                                                        
306  L e i  Yu  2 0 0 2 : 3 0 3 .  
307  K e n n e d y  2 0 0 5 : 4 1 7 .  
308  S h e n  M u z h u  2 0 0 2 : 4 9 0 ;  S h a n g  M i n g  2 0 0 3 : 4 7 4 - 4 7 5 .  
309  L e i  Yu  2 0 0 2 : 3 0 5 .  
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l e g i s l a t i o n ,  i t s  w e l l - d e ve lop ed  i n d u s t r i a l  b ase  a nd  i n du s t r i a l  
u n io ns ,  a nd  i ts  p o s i t i on  a s  A f r i ca ’s  ma jo r  im po r t e r  and  econ om ic  
m ar ke t ,  s ta nd s  a s  A f r i c a ’s  p r im a ry  r ep r ese n ta t i v e  i n  t h e  
d e ve lo p m e n t  o f  a n t i du mp ing  l a w. 310 The re fo re ,  So u t h  A f r i ca  w i l l  
e xpe r i en ce  s ign i f i ca n t  i n c re a ses  i n  t h e  vo lu me  o f  i t s  t r ad e  i f  i t s  
a n t i du mp ing  reg u la t i on s  a re  go ing  t o  be  mo re  co ns i s t en t  w i t h  t he  
i n te rna t i o na l  s ta nd a rd s .  
 
S in ce  C h in a  f i r s t  s t i p u la te d  a n t i du mp ing  p r o v i s io n  i n  i t s  F o r e ign  
Trade  L aw  1 99 4 ,  C h in e se  an t i du mp i ng  l eg i s l a t i o n  i s  de ve lop in g  
q u i ck l y.  The  ne w  dyn am ics  o f  Ch in a ’s  an t i d u m p in g  re gu la t i on s  ca n  
b e  be s t  a pp r ec i a t e d  by  con s id e r i n g  i t s  re cen t  e xp e r ie n c e  w i t h  t he  
ru l es  o f  t h e  WTO t h a t  pe rm i t  membe r  cou n t r i e s  t o  en ac t  ta r i f f s  o r  
o th e r  b a r r i e r s  t o  c ou n t e r  u n f a i r  p rac t i ce s  o f  t he i r  t r ad ing  
pa r t ne rs . 311 B e t we en  Ma rch  19 97  a nd  Ma rch  20 05 ,  Be i j i n g  l au nch -  
e d  i n ve s t i g a t i o ns  i n to  ca se s  o f  35  p ro du c ts  i n v o l v i n g  11 2  co un t r i e s  
i n  wh i ch  f o re ig n  co mpan ie s  we re  accu se d  o f  i n j u r i n g  Ch in ese  
i n du s t r y  b y  e xpo r t i n g  t he i r  p rod uc ts  t o  Ch in a  a t  p r i ces  be lo w  
n o r m a l  va l ue . 312 A f t e r  C h ina ’s  acce s s i o n  t o  t he  W TO,  t h e  Sta tu te s  
and  t he i r  imp le men t ing  ru le s  w i l l  have  t o  con fo r m f u l l y  t o  t he  WTO 
A n t i du mp ing  A g r e e me n t . 313 Ch in a  i s  s t i l l  go ing  t o  eva lu a te  t he  
l e ga l  cha ng es  b ec a use  i t  u n de r to ok  t o  b r i n g  i t s  com me rc ia l  l e ga l  
r e g im e  i n t o  l i ne  w i t h  W TO o b l i ga t i o n s ,  b u t  t he  w ho le  p ro cess  ma y  
tak e  a  l o n g  t im e .  
 

                                                        
310  P e t e r s e n  1 9 9 6 : 3 8 8 .  
311  K e n n e d y  2 0 0 5 : 4 0 8 .  
312  S e e  e . g . :   
C h i n a ’ s  a n t i d u m p i n g  t a r g e t s  ( a s  o f  3 1  M a r c h  2 0 0 5 )  
― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ―  
R e g i o n                            N u m b e r  o f  c a s e s  
― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ―  
S o u t h  K o r e a                             2 5  
J a p a n                                    2 1  
U n i t e d  S t a t e s                             1 8  
E U ( o r  m e m b e r )                              1 8  
R u s s i a                                8  
T a i w a n                                7  
O t h e r ( 1 0  c o u n t r i e s )                           1 5  
― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ― ―  
S o u r c e :  K e n n e d y  2 0 0 5 : 4 0 8 .  
313  R o s s  a n d  N i n g  2 0 0 0 : 3 3 .  
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Chapter  4  

 Ant idumping substant ive  laws 
 
4 .1  In t roduct ion 
 
A n t i du mp ing  su b s tan t i ve  l a w  i s  s ym m et r i zed  t o  a n t i du mp in g  
p roce du r a l  l a w.  S u bs tan t i ve  l aw  re f e rs  t o  t he  l eg a l  p ro v i s i o ns  t h a t  
a d ju s t  e a ch  k in d  o f  l eg a l  r e la t i o n s h ip  i n cu r r e d  i n  d um p i ng  a nd  
a n t i du mp i ng  b e t we en  p r i v i es . 314  I t  i n c lu de s :  d e t e r m in a t i on  o f  
d ump in g ,  de te rm in a t i on  o f  i n j u r y,  t h e  ca use  a n d  e f f ec t  r e l a t i on  o f  
d um p in g  an d  i n ju r y,  a nd  ba s i c  s ta nd a r d s  f o r  a d op t i ng  a n t i du mp in g  
mea su re s .  No t  on l y  i n t e rn a t i on a l  a n t i du mp in g  ag reeme n ts ,  b u t  
a l so  e a c h  cou n t r y ’s  a n t i d u mp ing  l aw s ,  su c h  a s  t h a t  o f  t he  
E u rop ea n  Un io n ,  t h e  U .S . A . ,  Ja pa n ,  Ca na da ,  Aus t ra l i a ,  Sou t h  
A f r i ca ,  an d  Ch in a  re f l ec t  t h i s  con te n t .   
 
I n  t h i s  cha p t e r,  t he  con s t i t u t i o n  a nd  na tu r e  o f  i n t e r na t i o na l  
a n t i du mp i ng  r eg u la t i o ns  w i l l  be  a na l y se d .  Som e  p r ob lem s  
p e r ta in in g  t o  a n t i du mp ing  su bs ta n t i ve  l a w s  w i l l  b e  d i s cu sse d .  
N o r m a l  v a lue ,  e xp o r t  p r i ce ,  du mp ing  ma rg in  a nd  i n ju r y  w i l l  be  
d e t e r m in e d  b y  co m pa r ing  t h e  p ro v i s io ns  o f  So u t h  A f r i c a ’s ,  C h i n a ’s  
a nd  t he  US ’s  an t i d um p i ng  l a w s ,  be c au se  A m er i ca ’s  a n t i du mp in g  
l a w s  a re  t he  mos t  compre he ns i ve  i n  t h e  wo r l d .  The n  t he  f ocu s  w i l l  
sh i f t  t o  t he  d om e s t i c  i n d u s t r y  an d  cap t i v e  p rod uc t i o n ,  a  n ew  
co n t r o ve r s ia l  p r ob l em  in  t he  a n t i du m p ing  f i e l d .   
 
4 .2  Const i tut ion  and nature  of  dumping 
 
T h e  p re m i se  an d  t he  b as i s  f o r  a do p t i ng  an t i d um p in g  m ea su re s  i s  
t ha t  t he  ac t  o f  d um p i ng  h as  o c cu r r e d . 315  De te rm in ing  wh e t he r  
impo r ta t i on  i s  d um p i ng  o r  no t ,  ne ces s i ta te s  a  d e f i n i t i o n  o f  du mp ing .  
A s  i nd i ca te d  i n  t he  p reced i ng  cha p t e r,  i n te rna t i o na l  a n t i du mp in g  
a g r e eme n ts  i n c lu d e  A r t i c l e  6  o f  GAT T 194 7 ,  th e  An t i du mp in g  C o d e  
o f  1 96 7 ,  t h e  A n t i du mp ing  Co de  o f  19 79 ,  a nd  th e  WTO A n t i du mp in g  
A g ree me n t  19 94 . 316 Be ca use  t he  An t i d um p in g  C od e  o f  19 67  a nd  
t he  An t i d ump ing  Co de  o f  19 79  on l y  r e s t ra i ne d  t h e  pa r t i e s  t o  t he  
co de ,  t he y  d id  n o t  ha ve  a  un i ve r s a l  b i nd ing  f o r ce . 317 On l y  A r t i c l e  6  
o f  GAT T 1 99 4  a nd  t he  WTO  An t i d u m p in g  Ag re emen t  o f  1 99 4  ca n  be  
u sed  i n  c u r r en t  i n t e r n a t i on a l  a n t i du m p ing  l i t i g a t i on .   
                                                        
314  S h e n  M u z h u  2 0 0 2 :  4 9 0 .  
315  S h a n g  M i n g  2 0 0 3 : 2 1 .  
316  I t  m e a n s  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e  1 9 9 4 .  
317  S e e  c h a p t e r  3 ,  s e c t i o n  3 . 3 . 1 . 2  a n d  s e c t i o n  3 . 3 . 1 . 3 ,  a b o v e .  
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T h e  f i r s t  p r o v i s i o n  o f  t he  W TO A n t i du mp ing  Ag r ee me n t  o f  19 94  
reads :  

A n  a n t i d u m p i n g  m e a s u r e  s h a l l  b e  a p p l i e d  o n l y  u n d e r  t h e  
c i r c u m s t a n c e s  p r o v i d e d  f o r  i n  A r t i c l e  6  o f  G AT T 1 9 9 4  a n d  
p u r s u a n t  t o  i n v e s t i g a t i o n s  i n i t i a t e d  a n d  c o n d u c t e d  i n  
a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h i s  A g r e e m e n t . 318  

 
T h ese  p r o v i s ion s  go ve r n  h ow  to  i m p l emen t  A r t i c l e  6  o f  GAT T 1 9 9 4  
i n  p ra c t i ce .  A r t i c l e  6  o f  GATT 19 94  i s  t h e  b as i c  p ro v i s i on  o f  
a n t i du mp i ng ,  b u t  i t  n ee ds  a  se t  o f  de ta i l e d  l e ga l  r u le s  t o  b e  
imp l e me n t ed . 319 T he  WTO An t i d um p in g  Ag r ee m e n t  o f  199 4  p ro -  
v i de s  t he se  de ta i l ed  l eg a l  r u l e s  t o  imp le men t  an t i du mp ing  l a ws . 320 
 
T h e  d e f i n i t i o n  o f  d u mp ing  w as  g i ven  i n  C h ap t e r  2 ,  b u t  m ig h t  b e  
e lab o ra te d  up on  h e r e .  A r t i c l e  6  o f  t h e  GAT T 1 94 7  r ea ds :  

 
T h e  c o n t r a c t i n g  pa r t i e s  r e c o g n i z e  t h a t  d u m p i n g ,  b y  w h i c h  
p r o d u c t s  o f  o n e  c o u n t r y  a r e  i n t r o d u c e d  i n t o  t h e  c o m m e r c e  
o f  a n o t h e r  c o u n t r y  a t  l e s s  t h a n  t h e  n o r m a l  v a l u e  o f  t h e  
p r o d u c t s ,  i s  t o  b e  c o n d e m n e d  i f  i t  c a u s e s  o r  t h r e a t e n s  
m a t e r i a l  i n j u r y  t o  a n  e s t a b l i s h e d  i n d u s t r y  i n  t h e  t e r r i t o r y  
o f  a  c on t r a c t i n g  pa r t y  o r  m a t e r i a l l y  r e ta r d s  t h e  
e s t a b l i s h m e n t  o f  a  d o m e s t i c  i n d u s t r y. 321  

 
T h i s  d e f i n i t i o n  i n d i c a t e s  t h a t  t h e  co ns t i t u t i on  o f  d um p i n g  con s i s ts  
o f  t h r ee  co nd i t i on s :  
 
•  T he  p r i ce  i s  l e ss  t h an  t he  n o r m a l  va l u e  o f  t he  p r od uc ts ; 322 
•  T he r e  i s  a  cau se  o r  t h r e a t  o f  m a t e r i a l  i n j u r y  t o  a  d om es t i c  

i nd us t r y  t h a t  p r od uce s  l i ke  p ro du c ts ,  o r  a  m a t e r i a l  
r e ta rd a t i o n  t o  t h e  es ta b l i sh me n t  o f  such  a  do me s t i c  
i nd us t r y ; 323 

•  The re  i s  a  cau sa l  r e l a t i o n  b e t wee n  sa le s  un de r  t he  no rma l  

                                                        
318  T h e s e  p r o v i s i o n s  r e f e r  t o  d e t e r m i n a t i o n  o f  d u m p i n g ,  d e t e r m i n a t i o n  

o f  i n j u r y,  d e f i n i t i o n  o f  d o m e s t i c  i n d u s t r y,  i n i t i a t i o n  a n d  c o n d u c t  o f  
i n v e s t i g a t i o n ,  a n d  a n t i d u m p i n g  m e a s u r e s .  S e e  h t t p : / / w w w. w t o . o r g .  

319  J a c k s o n  a n d  Ve r m u l s t  1 9 9 0 : 9 .  
320  S h e n  M u z h u  2 0 0 2 :  4 9 1 ;  S h a n g  M i n g  2 0 0 3 : 2 1 ;  O s t o n i  2 0 0 5 : 4 0 8 .  
321  T h e  A r t i c l e  6  o f  t h e  G AT T 1 9 4 7 :  s e c  1 .  
322  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e  1 9 9 4 :  A r t i c l e  2 . 1 .  
h t t p : / / w w w. w t o . o r g .  

323  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  
A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e  1 9 9 4 :  A r t i c l e  3 .  A n d  N o t e : 9 .  
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va l ue  a nd  i n ju r y. 324 
 
T h e  WTO An t i d u m p in g  A g r ee me n t  1 99 4  d e f i ne s  d um p i ng  a s  
f o l l o w s :   
 

“ [ A ]  p r o d u c t  i s  t o  b e  c o n s i d e r e d  a s  b e i n g  d u m p e d ,  i . e .  
i n t r o d u c e d  i n t o  t h e  c o m m e r c e  o f  a n o t h e r  c o u n t r y  a t  l e s s  
t h a n  i t s  n o r m a l  v a l u e ,  i f  t h e  e x p o r t  p r i c e  o f  t h e  p r o d u c t  
e x p o r t e d  f r o m  o n e  c o u n t r y  t o  a n o t h e r  i s  l e s s  t h a n  t h e  
c o m pa r a b l e  p r i c e ,  i n  t h e  o r d i n a r y  c o u r s e  o f  t r a d e ,  f o r  t h e  
l i k e  p r o d u c t  w h e n  d e s t i n e d  f o r  c o n s u m p t i o n  i n  t h e  
e x p o r t i n g  c o u n t r y ” . 325  

 
T h i s  ag r ee me n t  h as  m a de  m or e  e x p l i c i t  s t i p u la t i o n s  o n  h ow  to  
d e t e r m in e  n o r ma l  va lu e ,  ho w  to  co m pare  e xp o r t  p r i ce  w i t h  no r m a l  
va lu e ,  a n d  ho w  t o  e xp la in  t he  c once p t  o f  l i ke  p r od uc t .  
 
A me r i ca ’s  a n t i du m p ing  l a w  use s  f a i r  va lue  t o  r e p l ace  n o r m a l  va lu e .  
S ou th  A f r i ca  de f i ne s  d u m p in g  as  “ t h e  i n t r od uc t i on  o f  go o d s  i n to  t h e  
co m m er c e  o f  t he  R ep ub l i c  o r  t h e  Co m m on  C us t o m s  A re a  a t  an  
e xpo r t  p r i ce  t h a t  i s  l e ss  t h an  t h e  no rma l  va lu e  o f  t h ose  go od s ” 326.  
A c co r d in g  t o  C h i na ,  d um p i n g  r e f e r s  t o  p rac t i ce s  “ i n  t he  o rd ina r y  
co u rse  o f  t r a de ,  [whe r e ]  p r od uc ts  a re  i n t r o du ced  i n to  t he  
co m m er c e  o f  t h e  Peo p le ’s  R e pu b l i c  o f  C h ina  a t  a n  expo r t  p r i ce  t h a t  
i s  l e ss  t h a n  t h e  no r ma l  va lu e  o f  t h ose  p r od uc ts ” . 327 
 
I n  su mm ary,  a l t h o u gh  e ach  de f i n i t i o n  d i f f e r s ,  t h ey  a l l  sh ow  th a t  
f i r s t l y  t he  no rma l  va lu e  o f  a  p rod uc t  sho u ld  be  d e t e r m ine d ;  
se co nd l y  t h e  expo r t  p r i ce  o f  t he  p ro du c t ;  a nd  t h i r d l y  b o t h  p r i ce s  
sh ou ld  b e  co m pa r ed .  I f  t h e  e xp o r t  p r i ce  i s  l e ss  t ha n  t he  no r ma l  
va lu e ,  d u mp in g  i s  co ns t i t u te d .  Th e  d i f f e re nce  b e t we e n  th e  two  
p r i ce s  i s  t h e  du mp ing  marg in .  
 
4 .3  Determinat ion o f  normal  va lue  
 
Th e  WTO An t i d u m p in g  Ag r e emen t  o f  19 94  s t i pu la t e s  t h re e  bas i c  
p r i c i n g  m e t ho ds  t o  de te rm in e  no rma l  va lue :  ( a )  co mpara b le  p r i ce ,  
t ha t  i s  h o me  ma rke t  p r i ce ;  ( b )  e xp o r t  p r i ce  f o r  t h i r d  pa r t y ;  an d  ( c )  

                                                        
324  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e  1 9 9 4 :  A r t i c l e  7 . 1 .  ( i i i ) .  
325  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e  1 9 9 4 :  A r t i c l e  2 . 1 .  
326  T h e  I n t e r n a t i o n a l  Tr a d e  A d m i n i s t r a t i o n  A c t  2 0 0 2 :  C h a p t e r  1 .  

h t t p : / / w w w. i t a c . o r g . z a   
327  P e o p l e ’ s  R e p u b l i c  o f  C h i n a  A n t i d u m p i n g  St a t u t e  2 0 0 1 :  s e c  3 .  
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co ns t ru c t ed  va lu e .  
 
4 .3 .1  Comparab le  p r i ce  (home marke t  p r i ce )  
 
Compara b le  p r i ce  re f e r s  t o  t he  se l l i n g  p r i ce  t h a t ,  i n  t h e  o rd ina r y  
co u rse  o f  t r ad e ,  t he  l i ke  p r od uc t  w he n  de s t i n e d  f o r  co nsump t ion ,  i s  
so ld  i n  t h e  e xpo r t i n g  cou n t r y ’s  d om es t i c  m ar ke t  by  u su a l  s a le s  
vo lu me . 328 I t  i s  a l so  ca l l e d  “ h o me  m ar k e t  p r i ce ” .  A r t i c l e  6  o f  G AT T 
1 94 7 ,  t h e  WTO An t i du mp ing  A g re eme n t  o f  19 94 ,  t h e  a n t i du mp ing  
l a w s  o f  S ou th  A f r i ca  an d  Ch in a ,  a l l  take  co m pa rab le  p r i ce  a s  t h e  
f i r s t  me th od  t o  de te rm in e  th e  no rma l  va lu e .  
 
Howe ve r,  be fo re  th e  no rma l  va lue  ca n  be  d e te rm in ed  by  u s ing  t he  
h ome  ma rke t  p r i ce ,  we  h a ve  t o  un de rs ta nd  t h r e e  p rob le ms :  
 
F i r s t ,  wh a t  i s  “ l i ke  p rod uc t ”?  I t  “ sh a l l  b e  i n t e rp re t ed  t o  me an  a  
p r od uc t  w h i ch  i s  i de n t i ca l ,  i . e .  a l i ke  i n  a l l  r es p ec ts  t o  t h e  p r od uc t  
u nd e r  con s id e ra t i on ,  o r  i n  t he  ab se nce  o f  such  a  p rod uc t ,  an o t he r  
p rod uc t  wh i ch ,  a l t ho ug h  no t  a l i ke  i n  a l l  r e spe c ts ,  h a s  
ch a ra c te r i s t i c s  c l ose l y  r e semb l i ng  t h ose  o f  t he  p rodu c t  un de r  
co ns i de r a t i on ” . 329 Sou t h  A f r i c a  a nd  C h ina  d e f i n e  “ l i ke  p r o du c t ”  i n  
t he  same  way  i n  t he i r  an t i d ump in g  l a ws .  So u t h  A f r i ca ,  h owe ve r,  
p r esc r i b e s  m or e  d e ta i l s  co n ce r n in g  “ c lo se l y  r e sem b l i ng  ch a ra c te r -  
r i s t i c s ” .  I t  ha s  se ven  p rov i s i on s .  The  Re gu la t i on  s ta t es :  

 
I n  d e t e r m i n i n g  wh e t h e r  t h e  p r o d u c t  h a s  c h a r a c t e r i s t i c s  
c l o s e l y  r e s e m b l i n g  t h o s e  o f  t h e  p r o d u c t  u n d e r  
c o n s i d e r a t i o n  t h e  C o m m i s s i o n  m a y  c o n s i d e r -  ( i )  t h e  r a w  
m a t e r i a l s  a n d  o t h e r  i n p u t s  u s ed  i n  p r o d u c i n g  t h e  p r o d u c t s ;  
( i i )  t h e  p r o d u c t i o n  p r o c e s s ;  ( i i i )  p h y s i c a l  c h a r a c t e r i s t i c s  
a n d  a p p e a r a n c e  o f  t h e  p r o d u c t ;  ( i v )  t h e  e n d - u s e  o f  t h e  
p r o d u c t ;  ( v )  t h e  s u b s t i t u t a b i l i t y  o f  t h e  p r o d u c t i o n  w i t h  t h e  
p r o d u c t  u n d e r  i n v e s t i g a t i o n ;  ( v i )  t a r i f f  c l a s s i f i c a t i o n ;  
a n d / o r  ( v i i )  a n y  o t h e r  f a c t o r  p r o v e n  t o  t h e  s a t i s f a c t i o n  o f  
t h e  C o m m i s s i o n  t o  b e  r e l e v a n t . 330 

                                                        
328  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 4 0 .  S e e  a l s o  S e a s t r u m  a n d  

A l a g i r i  1 9 9 5 : 5 0 4 - 5 0 6  o n  t h e  i n f l u e n c e  o f  t a x a t i o n  o n  t h e  
d e t e r m i n a t i o n  o f  t he  p r i c e  o f  t h e  p r o d u c t .  I n  t he  U S A t h e  f o r e i g n  
t a x a t i o n s  pa i d  o n  a  p r o d u c t  i n  t h e  f o r e i g n  c o u n t r y  m a y  n o t  b e  
d e d u c t e d  t o  d e t e r m i n e  t h e  h o m e  m a r k e t  p r i c e  o f  t h e  g o o d s .  

329  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  
A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  2 . 6 .  S e e  a l s o  
A d a m a n t o p o u l o s  a n d  N o t a r i s  2 0 0 0 - 2 0 0 1 : 3 6 .  

330  T h e  I n t e r n a t i o n a l  Tr a d e  A d m i n i s t r a t i o n  C o m m i s s i o n  A n t i d u m p i n g  
R e g u l a t i o n  ( h e r e i n a f t e r  S o u t h  A f r i c a  A n t i d u m p i n g  R e g u l a t i o n s ) :  
P a r t  A .  1 .  h t t p : / / w w w. i t a c . o r g . z a   
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Howe ve r,  n o t  on l y  t h e  WTO  A n t i du mp ing  Ag re emen t ,  bu t  a l so  t h e  
a n t i du mp ing  l aw s  o f  So u t h  A f r i ca  a n d  Ch ina ,  do es  n o t  take  t h e  
p r ob lem  o f  “ ca p t i ve  p ro du c t i on ”  i n to  con s ide r a t i on .  Wh e n  c ap t i ve  
p r od uc t i o n  i s  con s i de r ed  i n  t he  c ase  o f  “ l i ke  p ro du c t ” ,  i t  w i l l  a f f ec t  
t he  e x t en t  an d  t he  q ua n t i t i e s  o f  t h e  l i ke  p r od u c t  t h a t  i s  i mpa c t e d  
u po n  b y  t he  sus pe c te d  d um p in g  p r od uc t ;  i t  w i l l  a l so  a f f ec t  ho w  to  
d e f i ne  t he  ex te n t  o f  t h e  do me s t i c  i nd us t r y.  Th e  Ame r i ca n  a nd  
E u r op ea n  U n io n ’s  an t i dump i ng  l a ws  b y  con t r a s t  p ro v ide  f o r  c ap t i v e  
p r od uc t i o n  i n  m or e  de ta i l .  Esp ec ia l l y  t h e  EU  ha s  a  p e r t i n e n t  c l a u s e  
o n  cap t i v e  p rod uc t i o n . 331 
 
S eco nd ,  wh a t  i s  “ u su a l  sa le s  vo lu me ” ?  I t  r e f e rs  t o  “ sa les  o f  t he  l i ke  
p r od uc t  d e s t i n ed  f o r  co n s u mp t i on  i n  t h e  d om es t i c  ma r ke t  o f  t h e  
e xpo r t i n g  cou n t r y  [ an d ]  s ha l l  n o r m a l l y  b e  con s ide r ed  a  su f f i c i e n t  
q ua n t i t y  f o r  t he  d e t e r m ina t i on  o f  t he  no rma l  v a lu e  i f  s uch  s a l e s  
co ns t i t u t e  5  p e r  ce n t  o r  mo re  o f  t he  sa le s  o f  t he  p rod uc t  un de r  
co ns i de r a t i on  t o  t he  imp o r t i ng  Me mb er,  p ro v id e d  t ha t  a  l ow e r  r a t i o  
sh ou ld  b e  a ccep ta b le  wh e re  t h e  ev iden ce  de mo ns t r a t es  t h a t  
d om es t i c  sa le s  a t  su ch  l o w e r  r a t i o  a r e  no ne th e l es s  o f  su f f i c i e n t  
mag n i t ud e  t o  p rov id e  f o r  a  p rop e r  compa r i son ” . 332 
 
Th i rd l y,  wh a t  i s  t h e  “o rd ina ry  cou rse  o f  t r ad e ”?  A l t h ou gh  the  
p h r a se  “o r d in a ry  cou r se  o f  t r a de ”  i s  n o t  d i r ec t l y  d e f i ne d  i n  t h e  
A g r ee me n t , 333 so me  e xa mp le s  o f  t r a n sa c t i o n s  t ha t  a r e  n o t  con -  
s i de re d  t o  b e  i n  t he  o rd ina r y  cou r se  o f  t r a de  a re  p r o v id ed .  F i r s t ,  i f  
t he  au th o r i t i e s  o f  t h e  imp o r t i n g  co un t r i e s  “d e t e rm in e  t h a t  su ch  
sa le s  a re  ma de  w i t h in  a n  e x t en de d  p e r i o d  o f  t i me  i n  sub s tan t i a l  
q ua n t i t i e s  an d  a r e  a t  p r i ces  wh i ch  d o  no t  p r o v i de  f o r  t he  r e co ve r y  
o f  a l l  c o s ts  w i t h in  a  r e aso na b le  pe r i od  o f  t ime ” ,  t he n  th e  sa les  ma y  
b e  co ns id e re d  n o t  t o  h a ve  be en  ma de  i n  t he  o rd ina r y  co u r se  o f  
t r ad e . 334 Se con d ,  i f  t he  t r ad in g  pa r t i e s  a re  a sso c ia te d  o r  h ave  
e n t e r e d  i n t o  a  c om pe nsa to ry  a r r an g e me n t  w i t h  ea ch  o th e r,  t hen  
sa le s  a re  co ns id e re d  n o t  t o  ha ve  b een  mad e  i n  t he  o rd ina ry  co u r se  
o f  t r ad e . 335 I n  a dd i t i o n ,  i f  t he re  i s  a  s a le  i n  a  n o n ma r ke t  e con om y  
( N ME )  co u n t r y,  i t  w i l l  b e  a l so  l oo ked  o n  a s  a  no n -o rd in a r y  co u r s e  

                                                        
331  T h i s  w i l l  b e  d i s c u s s e d  l a t e r  i n  t h i s  c h a p t e r.  
332  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  2 ,  N o t e s :  2 .  
333  T h e  A g r e e m e n t  r e f e r s  t o  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  

o f  t h e  G e n e r a l  A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e  1 9 9 4 .  
334  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  2 . 2 . 1 .  S ee  a l s o  B r y a n  a n d  
B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 4 1 .   

335  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 4 1 .  
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o f  t r a de  t r an sac t i o n . 336 
 
S ou th  A f r i ca ’s  An t i du m p in g  Re gu la t i on s  use  t he  sa m e  w a y  to  
d e f i ne  “ o r d ina r y  c ou r se  o f  t r ad e ”  a s  i n  A r t i c l e  2 .2 .1  o f  t h e  W TO 
A n t i du mp ing  Ag r ee m en t .  T he  R eg u la t i o ns  s ta t e :  
 

D o m e s t i c  s a l e s  o r  e x p o r t  s a l e s  t o  a  t h i r d  c o u n t r y  m a y  b e  
c o n s i d e r e d  t o  b e  n o t  i n  t h e  o r d i n a r y  c o u r s e  o f  t r a d e  i f  t h e  
C o m m i s s i o n  d e t e r m i n e s  t h a t  s u c h  s a l e s -  
( a )  t o o k  p l a c e  a t  p r i c e s  b e l o w  t o ta l  c o s t s ,  i n c l u d i n g  c o s t  

o f  p r o d u c t i o n  a n d  a d m i n i s t r a t i v e ,  s e l l i n g ,  g e n e r a l  a n d  
pa c k a g i n g  c o s t s ,  p r o v i d e d  s u c h  s a l e s  t o o k  p l a c e -  

( i )  i n  s u b s t a n t i a l  q u a n t i t i e s  e q u a l i n g  a t  l e a s t  2 0  p e r  
c e n t  b y  v o l u m e  o f  t o t a l  d o m e s t i c  s a l e s  d u r i n g  t h e  
i n v e s t i g a t i o n  p e r i o d ;  a n d  

( i i )  o v e r  a n  e x t e n d e d  p e r i o d  o f  t i m e ,  w h i c h  p e r i o d  s h a l l  
n o r m a l l y  b e  a  y e a r,  b u t  i n  n o  c a s e  l e s s  t h a n  6  
m o n t h s ;  

( b )  w e r e  m a d e  t o  a  r e l a t e d  pa r t y ;  o r  
( c )  d o  n o t  r e f l e c t  n o r m a l  c o m m e r c i a l  q u a n t i t i e s . 337 

 
H ow e ve r,  wh a t  i s  t he  “ n o rm a l  c om me rc ia l  qu a n t i t i e s ”?  T h e re  i s  no  
s t i p u la t i o n  i n  t h e  Re gu la t i o n s .  I t  w i l l  de pe nd  o n  t h e  Commiss io n ’s  
e xp lan a t i on .  
 
T h e  C h i n a  An t i d u m p in g  Sta t u t e  2 00 2  f o l l o w s  t he  WTO A n t i du mp in g  
A g ree me n t  a nd  re qu i res  t h a t  do me s t i c  sa le s ,  u sed  i n  t he  
ca l cu la t i o n  o f  n o r m a l  va lu e ,  b e  i n  t h e  o rd ina r y  cou r se  o f  t r a de . 338 
Howe ve r  t h e  Ch in a  An t i du mp ing  Sta t u t e  2 00 2  do es  n o t  o f f e r  a  
d e f i n i t i o n  o f  “ o r d ina r y  co u rs e  o f  t r ad e ”  a s  i n  t he  A r t i c l e  2 .2 .1  o f  t he  
W TO An t i d um p in g  A g r e eme n t .  T he  ab sen ce  o f  a  d e f i n i t i o n  o f  “ t he  
o rd in a ry  cou rse  o f  t r ad e ”  i n  t he  Sta t u t e  t he re f o re  ra i se s  t h e  
p oss i b i l i t y  t h a t  Ch ine se  au th o r i t i e s  may  i n c l ud e  a l l  sa les  i n  t he  
ca l cu la t i o n  o f  no rma l  v a lu e , 339 a  p rac t i ce  i n co ns i s ten t  w i t h  t h e  

                                                        
336  S h e n  M u z h u  2 0 0 2 :  4 9 3 ;  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 4 3 .  
337  T h e  I n t e r n a t i o n a l  Tr a d e  A d m i n i s t r a t i o n  C o m m i s s i o n  A n t i d u m p i n g  

R e g u l a t i o n s  2 0 0 3 : S e c t i o n  8 . 2 .  
338  T h e  C h i n a  A n t i d u m p i n g  St a t u t e  2 0 0 2 : A r t i c l e  3 .  
339  B e f o r e  t h e  M a r c h  o f  2 0 0 3 ,  t h e r e  we r e  m a i n l y  t w o  g o v e r n m e n ta l  

d e pa r t m e n ts  i n v o l v e d  i n  a n t i d u m p i n g  i n v e s t i g a t i o n s  i n c l u d i n g  
M i n i s t r y  o f  F o r e i g n  Tr a d e  a n d  E c o n o m i c  C o o p e r a t i o n  ( M O F T E C )  
a n d  St a t e  E c o n o m i c  a n d  Tr a d e  C o m m i s s i o n  ( S E T C ) .  Sp e c i f i c a l l y,  
M O F T E C  w a s  r e s p o n s i b l e  f o r  c a l c u l a t i n g  t h e  m a r g i n  o f  d u m p i n g  
a n d  t h e  d e t e r m i n a t i o n  o f  t h e  a p p r o p r i a t e  r e m e d i a l  d u t i e s  a n d  S E T C  
wa s  t o  a s s e s s  t h e  i n j u r i o u s  e f f e c t  o f  t he  d u m p i n g  o n  t h e  d o m e s t i c  
i n d u s t r y.  H o w e v e r,  a c c o r d i n g  t o  a  p l a n  s u b m i t t e d  b y  t h e  St a t e  
C o u n c i l  f o r  s t r e a m l i n i n g  g o v e r n m e n t  d e pa r t m e n ts  o n  t h e  t h i r d  
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W TO s ta n da r ds . 340 
 
I n  t h e  Co ld - ro l l ed  S i l i con  St ee l  S he e t  case , 341 M in i s t r y  o f  Fo re ign  
Trade  a nd  E con om ic  Co op e r a t i o n  (MOFTEC)  s imp l y  s ta t ed  t ha t : ”  …  
h as  su f f i c i e n t  sa les  i n  t h e  o rd ina ry  co u rse  o f  t r ad e  i n  d ome s t i c  
marke t ,  t h us  t he  p r i ce  i s  co mpa rab le …”  w i t h ou t  any  f u r t he r  
e xp lan a t i on s . 342 T h i s  c rea te s  s ig n i f i ca n t  u nce r ta in t y  i n  ho w  t he  
C h i ne se  l aw,  i n  t h i s  r e spe c t ,  w i l l  b e  e n f o r c ed . 343 
 
F ro m 2 00 2 ,  Ch in ese  au th o r i t i e s  be ga n  t o  i nc lu de  t h e  exa min a t i on  
o f  sa le s  “ i n  t h e  o r d in a ry  co u rse  o f  t r ad e ”  i n  a lmo s t  e ve ry  case . 344 
I n  t he  L - Lys ine  H C L F ee d  Grad e  ca se , 345 MOFTE C de te rm in ed  t h a t  
t he  sa le s  be low  co s t  mad e  b y  t h e  I n do ne s ia  A DM Co mpan y  
co ns t i t u t ed  1 4%  o f  i t s  t o ta l  sa le s  i n  t h e  d om e s t i c  ma r ke t ,  t hu s  t h i s  
pa r t  o f  s a le s  w a s  no t  exc l ud e d  i n  t h e  ca l cu la t i o n  o f  no r ma l  va lue . 346 
                                                                                                                                                               

p l e n a r y  m e e t i n g  h e l d  b y  t h e  f i r s t  s e s s i o n  o f  t h e  1 0 t h  N a t i o n a l  
P e o p l e ’ s  C o n g r e s s ,  M O F T E C  a n d  S E T C  we r e  m e r g e d  i n t o  t h e  
M i n i s t r y  o f  C o m m e r c e  ( M O C )  o n  1 0  M a r c h  2 0 0 3 .  N o w  t h e  n e w l y  
e s t a b l i s h e d  M O C  i s  s o l e l y  r e s p o n s i b l e  f o r  i s s u e s  c o n c e r n i n g  
a n t i d u m p i n g ,  c o u n t e r v a i l i n g  a n d  s a f e g u a r d  m e a s u r e s .  I n s i de  M O C ,  
t h e  B u r e a u  o f  F a i r  Tr a d e  f o r  I m p o r t s  a n d  E x p o r t s  a n d  t h e  B u r e a u  o f  
I n d u s t r y  I n j u r y  I n v e s t i g a t i o n  a r e  r e s p o n s i b l e  f o r  t h e  i n v e s t i g a t i o n s  
o f  d u m p i n g  a n d  i n j u r y  r e s p e c t i v e l y.  F o r  m o r e  d e t a i l  i n f o r m a t i o n ,  
s e e  t he  we b s i t e  o f  t he  M O C  
h t t p : / / e n g l i s h . m o f c o m . g o v. c n / d e pa r t m e n t . s h t m l .   

340  L i  Ya n g  2 0 0 3 : 5 .  
341  S e e  A n n o u n c e m e n t  N o .  1 3 ,  1 9 9 9  o f  M O F T E C ,  P r e l i m i n a r y  

D e t e r m i n a t i o n  o f  A n t i d u m p i n g  I n v e s t i g a t i o n  o n  C o l d - r o l l e d  S i l i c o n  
St e e l  S h e e t  O r i g i n a t i n g  i n  R u s s i a  ( 3 0  D e c e m b e r  1 9 9 9 ) .  O n  8  
D e c e m b e r  1 9 9 8 ,  t h e  o n l y  p r o d u c e r  o f  s i l i c o n  s t e e l  p r o d u c t s  i n  
C h i n a ,  n a m e l y  t h e  Wu h a n  St ee l  G r o u p  C o m p a n y  f i l e d  a  p e t i t i o n  w i t h  
M O F T E C  a g a i n s t  c o l d - r o l l e d  s i l i c o n  s t e e l  p r o d u c t s  i m p o r t e d  f r o m  
R u s s i a .  T h e  i n v e s t i g a t i o n  wa s  i n i t i a t e d  o n  1 2  M a r c h  1 9 9 9  a n d  a n  
a f f i r m a t i v e  p r e l i m i n a r y  d e t e r m i n a t i o n  w a s  r e n d e r e d  o n  3 0  
D e c e m b e r  1 9 9 9 .  T he  d u m p i n g  m a r g i n s  we r e  11 % - 7 3 %  a n d  we r e  
l a t e r  a d j u s t e d  t o  6% - 6 2 %  i n  t h e  f i n a l  d e t e r m i n a t i o n .  

342  S e e  A n n o u n c e m e n t  N o .  1 3 ,  1 9 9 9  o f  M O F T E C ,  P r e l i m i n a r y  
D e t e r m i n a t i o n  o f  A n t i d u m p i n g  I n v e s t i g a t i o n  o n  C o l d - r o l l e d  S i l i c o n  
St e e l  S h e e t  O r i g i n a t i n g  i n  R u s s i a  ( 3 0  D e c e m b e r  1 9 9 9 ) .  

343  L i  Ya n g  2 0 0 3 : 6 .  
344  L i  Ya n g  2 0 0 3 : 6 .  
345  S e e  A n n o u n c e m e n t  N o .  2 3 ,  2 0 0 2  o f  M O F T E C ,  P r e l i m i n a r y  

D e t e r m i n a t i o n  o f  A n t i d u m p i n g  I n v e s t i g a t i o n  o n  L - Ly s i n e  H C L F e e d  
G r a d e  O r i g i n a t i n g  i n  t h e  U . S . ,  K o r e a  a n d  I n d o n e s i a  ( 2 9  S e p t e m b e r  
2 0 0 2 ) .  O n  1 7  M a y  2 0 0 1 ,  t h r e e  d o m e s t i c  p r o d u c e r s  f i l e d  a  p e t i t i o n  
w i t h  M O F T E C  a g a i n s t  i m p o r t s  o f  L - Ly s i n e  M o n o h y d r o c h l o r i d e  F e e d  
G r a d e  f r o m  t h e  U . S . ,  K o r e a  a n d  I n d o n e s i a .  M O F T E C  d e c i d e d  t o  
i n i t i a t e  i n v e s t i g a t i o n s  o n  1 9  J u n e  2 0 0 1 .  T h e  i n v e s t i g a t i o n  wa s  
t e r m i n a t e d  o n  2 9  S e p t e m b e r  2 0 0 2  u p o n  a  n e g a t i v e  p r e l i m i n a r y  
d e t e r m i n a t i o n .  

346  S e e  A n n o u n c e m e n t  N o .  2 3 ,  2 0 0 2  o f  M O F T E C ,  P r e l i m i n a r y  
D e t e r m i n a t i o n  o f  A n t i d u m p i n g  I n v e s t i g a t i o n  o n  L - Ly s i n e  H C L F e e d  
G r a d e  O r i g i n a t i n g  i n  t h e  U . S . ,  K o r e a  a n d  I n d o n e s i a  ( 2 9  S e p t e m b e r  
2 0 0 2 ) .  
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I n  t h e  C oa te d  A r t  Pap e r  case , 347 MOFTE C de te rm in ed  th a t  t he  
sa le s  b e l o w  co s t  o f  t h r ee  t yp es  o f  pa pe r s  ma d e  b y  Ko r e a ’s  S h in h o  
P ap e r  M f g .  C o ,  L td . ,  co ns t i t u t ed  58 % ,  7 7%  an d  8 2%  o f  t h e  t o ta l  
sa le s  i n  t he  d om es t i c  m a r ke t  r e s pe c t i ve l y,  t hu s  c o u ld  no t  be  
co ns i de r e d  as  sa l es  i n  t h e  o rd ina r y  co u rse  o f  t r a de  a nd  w e r e  
e xc lu de d  i n  t h e  ca l cu la t i o n  o f  n o r ma l  va lu e . 348 
 
T h us  f r o m th e  p r ac t i ce s ,  i t  se ems  t ha t  t h oug h  w i t h o u t  e xp l i c i t  
d e f i n i t i o n  an d  p ro v i s ion s  w i t h  r esp e c t  t o  t he  o r d in a r y  cou r se  o f  
t r ad e ,  t he  Ch in e se  a u t ho r i t i es  a re  f o l l o w ing  t he  WTO A n t i dump ing  
A g r ee me n t  i n  co n s id e r i n g  w he th e r  t h e  sa l e s  a re  m ad e  i n  t he  
o rd in a ry  cou rse  o f  t r ad e .  B u t  i t  i s  s t i l l  ne ce ssa ry  t ha t  t h e  Ch in e se  
a u t ho r i t i e s  i n d i c a t e  w ha t  s ta nd a r d s  a re ,  i n  f ac t ,  b e i ng  f o l l o w e d  i n  
t he i r  i n ve s t i g a t i on s . 349 
 
A cco rd in g  t o  t h e  WTO An t i du mp in g  A g re emen t ,  i f  “ t he re  a re  no  
sa le s  o f  t h e  l i ke  p ro du c t  i n  t h e  o rd ina r y  co u r se  o f  t r a de  i n  t h e  
d om es t i c  ma rke t  o f  t he  e xp o r t i ng  co u n t r y  o r  w h en ,  be c au se  o f  t he  
pa r t i cu la r  mar ke t  s i t u a t i on  o r  t h e  l o w  vo lume  o f  t he  sa les  i n  t h e  
d omes t i c  marke t  o f  t h e  e xpo r t i n g  cou n t r y,  su ch  sa le s  do  n o t  pe rm i t  
a  p ro pe r  com pa r i s on ” , 350 t he  no rma l  va lue  o f  t h e  l i ke  p rod uc t  can  
b e  d e t e rm in ed  by  us in g  t he  e xpo r t  p r i ce  f o r  t h e  t h i r d  co un t r y  o r  t he  
co ns t ru c t ed  va lu e . 351 
 
T h e re fo re ,  w he n  an  au th o r i t y  d e t e r m in e s  t h e  n o r m a l  va l u e  by  u s ing  
t he  h om e  ma r ke t  p r i ce ,  t he r e  a re  t h r e e  con d i t i o n s :  ( a )  t h e  do m es t i c  
marke t  mu s t  ha ve  a  l i ke  p r od uc t , 352 ( b )  t he  se l l i n g  vo lu me  o f  t he  
l i ke  p ro d u c t  m us t  co n s t i t u t e  5  pe r  cen t  o r  m or e  o f  t h e  se l l i n g  

                                                        
347  S e e  A n n o u n c e m e n t  N o .  4 5 ,  2 0 0 2  o f  M O F T E C ,  P r e l i m i n a r y  

D e t e r m i n a t i o n  o f  A n t i d u m p i n g  I n v e s t i g a t i o n  o n  C o a t e d  A r t  P a p e r  
O r i g i n a t i n g  i n  K o r e a ,  J a pa n ,  t h e  U . S .  a n d  F i n l a n d  ( 2 6  N o v e m b e r  
2 0 0 2 ) .  F o u r  m a j o r  C h i n e s e  pa p e r  p l a n t s  f i l e d  a  p e t i t i o n  w i t h  
M O F T E C  a g a i n s t  c o a t e d  a r t  pa p e r  i m p o r t e d  f r o m  K o r e a ,  J a pa n ,  t h e  
U . S .  a n d  F i n l a n d  o n  2 9  D e c e m b e r  2 0 0 1 .  T h e  i n v e s t i g a t i o n  wa s  
i n i t i a t e d  o n  6  F e b r u a r y  2 0 0 2 .  T h e  d u m p i n g  m a r g i n s  d e t e r m i n e d  i n  
t h e  p r e l i m i n a r y  d e t e r m i n a t i o n  w e r e  5 . 5 8 % - 7 1 . 0 2 % .  

348  S e e  A n n o u n c e m e n t  N o .  4 5 ,  2 0 0 2  o f  M O F T E C ,  P r e l i m i n a r y  
D e t e r m i n a t i o n  o f  A n t i d u m p i n g  I n v e s t i g a t i o n  o n  C o a t e d  A r t  P a p e r  
O r i g i n a t i n g  i n  K o r e a ,  J a pa n ,  t h e  U . S .  a n d  F i n l a n d  ( 2 6  N o v e m b e r  
2 0 0 2 ) .  

349  L i  Ya n g  2 0 0 3 : 7 .  
350  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  2 . 2 .  
351  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  2 . 2 .  
352  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  2 . 1 .  
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vo lu m e  o f  t he  i mp o r t i ng  co u n t r y, 353 and  ( c )  t he  sa le s  o f  t h e  l i ke  
p rod uc t  mus t  b e  i n  t h e  o rd ina ry  cou rse  o f  t r a de . 354 
 
I n  sum ma ry,  a l t ho u g h  t he r e  a re  a  va r i e t y  o f  m e t ho ds  t o  d e t e r m in e  
t he  n o rma l  va lu e ,  t he  au th o r i t y  ca nn o t  ch oo se  f r e e l y.  L eg a l l y  i t  h a s  
t o  ch oo se  t he  ho m e  ma r ke t  p r i ce  f i r s t .  On ly  wh e n  th e re  i s  no  ho me  
m ar ke t  p r i ce ,  t he  e xp o r t  p r i ce  f o r  t h e  t h i r d  cou n t r y  o r  t he  
co ns t ru c t ed  va lu e  can  b e  co n s id e red . 355 
 
4 .3 .2  The  th i rd  coun t ry  p r i ce  
 
W he n  th e r e  i s  no  c o mpa r ab l e  p r i ce  i n  t he  h om e  m ar ke t ,  t he  exp o r t  
p r i ce  f o r  wh i ch  l i ke  p ro du c ts  a re  exp o r t ed  t o  a  t h i r d  coun t r y  can  b e  
u sed  t o  d e t e r m ine  t he  no r ma l  va lue .  Sou th  A f r i ca  an d  C h ina  h a ve  
t he  sa me  p r o v i s io n s  a s  t he  W TO An t i du mp i ng  Ag r ee me n t  o n  t h i s  
q ue s t i on .  I n  t h e  Sou t h  A f r i ca n  a n t i d um p in g  l a w,  t he  exp o r t  p r i ce  i s  
p r esc r i b e d  as :  “ t h e  h ig he s t  com pa r a b le  p r i ce  o f  t h e  l i ke  p r od u c t  
w he n  e xp o r t ed  t o  an  a pp r op r ia t e  t h i r d  o r  su r r o ga te  co un t r y,  a s  l o n g  
as  t h a t  p r i ce  i s  r ep resen ta t i ve ” . 356 Bu t  ho w  shou ld  o ne  un de rs ta nd  
“a pp rop r i a t e ”  an d  “ re p res en ta t i ve ” .  Th ese  two  t e rm s  i n  t he  
I n t e r n a t i on a l  Trad e  A dm in i s t r a t i o n  Ac t  d o  n o t  h a ve  a  f i xe d  a nd  
u n i f i e d  me an ing .  I n  p ra c t i ce ,  t he  de t e rm ina t i o n  o f  exp o r t  p r i ce  
d ep en ds  on  t h e  a n t i d um p in g  a u t ho r i t y ’s  d i s c r e t i on .  Ye t  t he  exp o r t  
p r i ce  f o r  t he  t h i r d  cou n t r y  f r eq ue n t l y  b eco me s  a n  imp o r tan t  f a c to r  
i n  cop ing  w i t h  p ro d uc ts  f r om a  non ma rke t  e co nomy  cou n t r y. 357 
 
4 .3 .3  Cons t ruc ted  va lue  
 
C on s t r u c t ed  va lu e  r e f e r s  t o  “ t he  co s t  o f  p rod uc t i o n  i n  t h e  cou n t r y  
o f  o r i g in  p lu s  a  r e a son ab le  a mo un t  f o r  ad min i s t r a t i ve ,  se l l i n g  a nd  
g en e r a l  c os ts  an d  fo r  p r o f i t s ” . 358 Whe n  h om e  ma r ke t  p r i ce  a n d  
e xpo r t  p r i ce  f o r  t he  t h i r d  co un t r y  do  no t  ag re e  w i t h  t h e  
r e qu i r em en ts  a nd  can no t  b e  co mpar e d ,  t h e  an t i du mp in g  au th o r i t y  
ca n  use  a  c on s t ru c te d  va lu e  t o  d e t e r m ine  t he  n o r m a l  v a lu e . 359  
 

                                                        
353  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  2 . 2 .  N o t e : 2 .  
354  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  2 . 1 .  
355  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 4 1 - 6 4 2 .  
356  T h e  I n t e r n a t i o n a l  Tr a d e  A d m i n i s t r a t i o n  A c t :  S e c t i o n  3 2  ( b )  ( i i )  ( b b ) .  
357  P e t e r s e n  1 9 9 6 : 3 9 8 .  
358  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  2 . 2 .  
359  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  2 . 2 .  
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C on s t r u c t ed  va lu e  con s i s t s  o f  t h r ee  pa r t s :  F i r s t ,  t he  co s ts  o f  
p r od uc t i o n .  P ro du c t i o n  co s t  i n c lud e s  co s ts  o f  r aw  m a t e r i a l s ,  co s ts  
o f  p r oce s s  a nd  p rod uc t i o n ,  wa ge s ,  w o r ksho p  r e n t ,  a nd  eq u ip me n t  
se r v i ce  an d  ma i n t ena nce  e xpe nse .  Co s ts  sh a l l  n o rma l l y  be  
ca l cu la t e d  on  t he  ba s i s  o f  r eco rds  ke p t  b y  t he  e xpo r t e r  o r  p rod uce r  
u nd e r  i n v e s t i ga t i o n ,  p r o v id ed  t ha t  s u ch  r e co r ds  a re  i n  acco r da n ce  
w i t h  t h e  ge ne ra l l y  a cce p t ed  a ccou n t i n g  p r i n c ip l es  o f  t h e  exp o r t i ng  
co un t r y,  a nd  reason ab l y  re f l ec t  t h e  cos ts  asso c ia te d  w i t h  t he  
p rod uc t i o n  an d  sa le  o f  t h e  p ro du c t  un de r  i n ve s t i g a t i o n . 360 Seco nd -  
l y,  r ea so n ab le  amo un ts  f o r  ad min i s t ra t i ve ,  s e l l i ng  an d  g en e r a l  
co s ts .  Th i s  co ns id e ra t i on  re fe rs  t o  o t he r  cos ts  be s ide s  cos ts  o f  
p r od uc t i o n .  I t  sh a l l  b e  b as ed  on  a c tu a l  da ta  pe r ta in in g  t o  
p rod uc t i o n  an d  sa les  i n  t h e  o rd ina ry  cou r se  o f  t r a de  o f  t h e  l i ke  
p rod uc t  by  t h e  e xp o r t e r  o r  p ro du ce r  u nd e r  i n ve s t i g a t i on . 361 And  
t h i r d l y,  r e aso na b le  p ro f i t s .  T h i s  m ea n s  t he  ge n e r a l  p r o f i ts  r ea l i ze d  
b y  t h e  exp o r t e r  o r  p ro du ce r  i n  q ue s t i on ,  se l l i n g  t he  l i ke  p ro du c t  i n  
t he  d omes t i c  marke t  o f  t h e  coun t r y  o f  o r i g i n .  Ho we ve r,  t h e  WTO 
A n t i du mp ing  A g r e e me n t  d oe s  n o t  se t  ou t  a  me th od o lo gy  f o r  
e s tab l i sh i n g  a  p ro f i t  m a r g in  ( i . e . ,  i t  r e ma in s  s i l en t  a s  t o  h ow  t o  
e xp re s s  s u ch  a mo u n ts  as  a  m ar g in ,  f o r  exa m p le ,  a s  a  pe r cen ta g e  
o f  t u rno ve r  o r  on  co s t  o f  p rod uc t i o n ) . 362 Th e  rea son ab le  p ro f i t  
ma rg in  i n  A me r i ca  i s  u su a l l y  ab ou t  8  p e r  ce n t ; 363  an d  i n  t he  
E u rop ea n  Un io n  i t  i s  5  pe r  ce n t .  So u t h  A f r i ca  d esc r i b e s  p ro f i t  i n  a  
d e ta i l ed  w ay,  b u t  ha s  n o t  g o t  an  a c tu a l  f i g u r e .  So u th  A f r i c a  
A n t i du mp ing  R eg u l a t i on s  s ta t es :  
 

T h e  r e a s o n a b l e  p r o f i t  m a r g i n  t h a t  i s  i n c l u d e d  i n  t h e  
c o n s t r u c t e d  n o r m a l  v a l u e  s h a l l  n o r m a l l y  b e  d e t e r m i n e d -  
( a )  w i t h  r e f e r e n c e  t o  t h e  a c t u a l  p r o f i t  r e a l i z e d  o n  s a l e s  o f  

t h e  p r o d u c t  u n d e r  i n v e s t i g a t i o n ;  o r  
( b )  w i t h  r e f e r e n c e  t o  t h e  a c t u a l  p r o f i t  r e a l i z e d  o n  s a l e s  o f  

t h e  n a r r o w e s t  r a n g e  o f  p r o d u c t s  t h a t  c a n  b e  i d e n t i f i e d ;  
o r  

( c )  w i t h  r e f e r e n c e  t o  t h e  a v e r a g e  s u c h  a c t u a l  p r o f i t  
r e a l i z e d  b y  o t h e r  s e l l e r s  o n  s a l e s  o f  t h e  s a m e  c a t e g o r y  
o f  p r o d u c t s  i n  t h a t  m a r k e t  i f  t h e  p r o f i t  m a r g i n  c a n n o t  
b e  p r o p e r l y  i s o l a t e d  f r o m  t h e  i n f o r m a t i o n  k e p t  b y  t h e  
p r o d u c e r  u n d e r  i n v e s t i g a t i o n ;  o r  

                                                        
360  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  2 . 2 . 1 . 1  
361  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  2 . 2 . 2 .  
362  A d a m a n t o p o u l o s  a n d  N o t a r i s  2 0 0 0 - 2 0 0 1 : 5 0 .  
363  J a c k s o n  a n d  Ve r m u l s t  1 9 9 0 : 1 4 6 ;  M a c r o r y  a n d  Ve r m u l s t  a n d  Wa e r  

1 9 9 1 : 9 0 .  
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( d )  o n  a n y  o t h e r  r e a s o n a b l e  b a s i s ;  
p r o v i d e d  t h a t  t h e  p r o f i t  s o  i n c l u d e d  s h a l l  n o r m a l l y  b e  
b a s e d  o n  t h e  a c t u a l  p r o f i t  r e a l i z e d  o n  s a l e s  b e f o r e  
e x t r a o r d i n a r y  i t e m s ,  i n t e r e s t ,  t a x  a n d  a n y  o t h e r  
c i r c u m s t a n c e s  t h a t  m a y  a f f e c t  s u c h  p r o f i t  m a r g i n . 364 

 
Ch ina  h a s  no t  go t  a  p ro v i s i on  t o  de a l  w i t h  i t .  
 
I n  o rde r  t o  g ua r an te e  t he  a u t he n t i c i t y  o f  t he  con s t r uc t ed  va l ue ,  t h e  
WTO A n t i du mp ing  Ag ree me n t  emph as i ze s  t h a t  t he  amoun ts  f o r  a l l  
k i nd s  o f  co s ts  an d  f o r  p ro f i t s  sha l l  b e  i n cu r re d  i n  t he  o rd ina ry  
co u rse  o f  t he  t r a de ,  a nd  “ t h e  a mo un t  f o r  p ro f i t  s o  e s tab l i she d  sha l l  
n o t  exce ed  th e  p ro f i t  no r ma l l y  r e a l i ze d  by  o th e r  expo r te rs  o r  
p rod uce r s  o n  sa le s  o f  p rod uc ts  o f  t h e  same  ge ne ra l  ca te go ry  i n  t he  
d om es t i c  m ar ke t  o f  t he  cou n t r y  o f  o r i g in ” . 365  O t he rw i se ,  t h ese  
co s ts  ca nn o t  be  t he  b as i s  o f  d e t e rm in in g  t h e  no rma l  va lu e .  B u t  
w i t ho u t  a  c l ea r  me th od o lo gy,  t h ese  p ro v i s i o n s  s t i l l  l ea ve  t he  
d i sc re t i o n  t o  a dm in i s te r i ng  au th o r i t i e s .  So  f u r t he r  sp ec i f y i n g  t h i s  
p r oce du r e  i n  A r t i c l e  2  o f  t he  WTO  A n t i du mp i n g  Ag r ee me n t  w o u ld  
g rea t l y  r e du ce  d i sc re t i on  i n  t he  ca l cu l a t i on  o f  co ns t ru c t ed  no rma l  
va lu e . 366 
 
4 .4  Two prob lems of  de termining  normal  va lue  
 
4 .4 .1  Sa les  a t  p r i ce  be low cos t  o f  p roduc t ion  
 
Th e  WTO A n t i du mp ing  A g re emen t  h as  ma d e  qu i t e  ad eq ua te  
p r o v i s i on s  r eg a r d i ng  s a le  a t  p r i ce s  be low  co s t  o f  p r od uc t i on ,  a n d  
m ad e  up  f o r  t h e  f l a w  o f  t he  o ld  a g r ee me n ts  i n  t h i s  re sp e c t .  
 
I n  1 97 4 ,  Amer i ca  i n t ro du ced  th e  con cep t  o f  “ sa le  a t  p r i ce  be lo w  
co s t  o f  p rod uc t i on ”  i n  i t s  Trad e  A c t . 367 Du r in g  t h e  U r ug ua y  MT N  
R ou nd ,  s a le  a t  p r i ce  be lo w  co s t  o f  p r odu c t i on  wa s  o f f i c i a l l y  
b rou gh t  i n t o  l i n e  w i t h  i n  t h e  WTO A gre emen t . 368 A r t i c l e  2  rea ds :  

 
S a l e s  o f  t h e  l i k e  p r o d u c t  i n  t h e  d o m e s t i c  m a r k e t  o f  t h e  
e x p o r t i n g  c o u n t r y  o r  s a l e s  t o  a  t h i r d  c o u n t r y  a t  p r i c e s  
b e l o w  p e r  u n i t  ( f i x e d  a n d  v a r i a b l e )  c o s t s  o f  p r o d u c t i o n  

                                                        
364  S o u t h  A f r i c a  A n t i d u m p i n g  R e g u l a t i o n s :  S e c t i o n  8 . 1 3  
365  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  2 . 2 .  ( b )  ( i i i )  
366  A d a m a n t o p o u l o s  a n d  N o t a r i s  2 0 0 0 - 2 0 0 1 : 5 1 .  
367  S h a n g  M i n g  2 0 0 3 : 2 4 ;  J a c k s o n  a n d  Ve r m u l s t  1 9 9 0 : 1 3 4 .  
368  R e f e r s  t o  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e  1 9 9 4 .  
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p l u s  a d m i n i s t r a t i v e ,  s e l l i n g  a n d  g e n e r a l  c o s t s  m a y  b e  
t r e a t e d  a s  n o t  b e i n g  i n  t h e  o r d i n a r y  c o u r s e  o f  t r a d e  b y  
r e a s o n  o f  p r i c e  a n d  m a y  b e  d i s r e g a r d e d  i n  d e t e r m i n i n g  
n o r m a l  v a l u e  o n l y  i f  t h e  a u t h o r i t i e s  d e t e r m i n e  t h a t  s u c h  
s a l e s  a r e  m a d e  w i t h i n  a n  e x t e n d e d  p e r i o d  o f  t i m e  i n  
s u b s t a n t i a l  q u a n t i t i e s  a n d  a r e  a t  p r i c e s  wh i c h  d o  n o t  
p r o v i d e  f o r  t h e  r e c o v e r y  o f  a l l  c o s t s  w i t h i n  a  r e a s o n a b l e  
p e r i o d  o f  t i m e . 369 

 
“ S a le s  b e lo w  pe r  u n i t  co s ts  a re  m ad e  i n  s ub s tan t i a l  q ua n t i t i e s ”  
m ea ns  t ha t  “ t he  w e igh te d  a ve ra ge  se l l i ng  p r i c e  o f  t h e  t r a nsa c t i o n s  
u nd e r  c on s ide r a t i on  f o r  t he  de te r m i n a t i o n  o f  t he  n o rma l  va lu e  i s  
b e lo w  t he  we ig h te d  a ve ra ge  pe r  u n i t  cos ts ,  o r  t h a t  t h e  vo l u m e  o f  
sa le s  b e l o w  pe r  u n i t  c o s ts  r e p re sen ts  n o t  l e s s  t ha n  20  p e r  cen t  o f  
t he  vo lu m e  so ld  i n  t r an sac t i on s  u nd e r  c on s ide r a t i on  f o r  t he  
d e t e r m in a t i o n  o f  t he  no r m a l  va l ue . ” 370 I n  t h i s  s i t ua t i o n ,  t h e  im -  
p o r t i ng  co un t r y  ne e ds  no t  t o  co ns id e r  t h i s  pa r t  o f  sa les  be low  t h e  
co s ts  o f  p ro du c t i o n ;  i t  can  j us t  u se  t h e  se l l i n g  p r i ce  o f  t h e  o t he r  
pa r t  o f  sa le s  t o  de t e rm in e  t h e  n o r m a l  va lu e .  I f  t he  d om e s t i c  s a le s  
b e lo w  t he  cos ts  o f  p ro du c t i o n  ca nn o t  be  c on s id e r ed  t o  d e t e r m ine  
t he  n o r m a l  va lue ,  a u t ho r i t i e s  c an  u s e  a  r e p re sen ta t i ve  p r i ce  o f  a  
l i ke  p rod uc t  whe n  e xpo r te d  t o  an  ap p ro p r i a te  t h i r d  cou n t r y  t o  
r e p la ce  t h e  no rma l  va lue ,  o r  u se  t h e  con s t ru c t e d  va lu e  t o  ca l cu la t e  
t he  n o r m a l  va l ue . 371 
 
H ow e ve r,  a t  t h e  s am e  t im e  t he  W TO A n t i d u mp in g  Ag r ee me n t  
i n d i ca t e s  t h a t  “ i f  p r i ce s  wh i c h  a re  b e lo w  pe r  u n i t  co s ts  a t  t he  t ime  
o f  sa le  a r e  ab ove  we ig h t ed  a ve rag e  pe r  un i t  co s ts  f o r  t he  pe r i od  o f  
i n ve s t i g a t i on ,  su c h  p r i ce s  sha l l  b e  co ns id e r ed  t o  p ro v ide  f o r  
r e co ve r y  o f  co s ts  w i t h in  a  r e aso na b l e  p e r i o d  o f  t i m e . ” 372  Th i s  
imp l i es  t h a t  t h e  sa les  i n  t h i s  s i t u a t i on  ca nno t  be  l o oke d  on  a s  t he  
sa le s  b e lo w  th e  co s ts  o f  p rod uc t i on . 373 
 
I n  a dd i t i o n ,  t h e  WTO An t i d um p i ng  A g r e emen t  p r esc r i b e s  m or e  
re gu la t i o n s  ab ou t  ho w  to  ca l cu la t e  co s ts ,  e xp en se s  an d  p ro f i t s .  
F ro m th ese ,  i t  i s  c l ea r  t h a t  t he  cos ts  o f  p ro duc t i o n  w i l l  p l a y  an  

                                                        
369  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  2 . 2 . 1 .  
370  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  2 .  N o t e :  5  
371  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  2 . 2 .  
372  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  2 . 2 . 1 .  
373  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  2 . 2 . 1 .  
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i n c rea s in g l y  v i ta l  r o le  i n  a n t i du mp in g  i n ve s t i g a t i on s . 374 
 
4 .4 .2  Nonmarke t  economy coun t r ies  
 
A s  d i scu s se d  i n  se c t i o n  4 .3 ,  e ach  k in d  o f  p r i ce  s ta nd a r d  t h a t  can  
b e  u se d  t o  d e t e r m i ne  t he  no rma l  va lu e ,  mu s t  b e  on  t h e  ba s i s  o f  t he  
o rd in a ry  t r an sac t i o n ,  and  mus t  de pe nd  on  me rcha nd i se  su p p l y  a n d  
d em an d  r e la t i o n s  u n de r  f a i r  com pe t i t i on .  T he  que s t i o n ,  h ow e ve r,  i s  
h ow  to  d e t e r m i ne  t he  n o r m a l  va lu e  o f  p r od uc ts  t h a t  co me  f r om a  
n on ma r ke t  e con om y  c ou n t r y. 375  
 
B e f o r e  t h e  p r ob le m  i s  d i scussed ,  i t  i s  ne c e ssa r y  t o  d e t e r m i ne  w h a t  
a  “ no nm ar ke t  eco no my  c oun t r y ”  i s .  Th e  WTO A n t i du mp ing  
A g r ee me n t  r e s ta t es  t h e  con te n t  o f  A r t i c l e  6  o f  GAT T abo u t  th i s  
p rob lem. 376 I t  r ea ds :  

 
I n  t h e  c a s e  o f  i m p o r t s  f r o m  a  c o u n t r y  w h i c h  h a s  a  
c o m p l e t e  o r  s u b s t a n t i a l l y  c o m p l e t e  m o n o p o l y  o f  i t s  t r a d e  
a n d  w h e r e  a l l  d o m e s t i c  p r i c e s  a r e  f i x e d  b y  t h e  St a t e ,  
s p e c i a l  d i f f i c u l t i e s  m a y  e x i s t  i n  d e t e r m i n i n g  p r i c e  
c o m pa r a b i l i t y  f o r  t h e  p u r p o s e s  o f  pa r a g r a p h  1  [ h i d d e n  
d u m p i n g  b y  a s s o c i a t e d  h o u s e s - M T ] ,  a n d  i n  s u c h  c a s e s  
i m p o r t i n g  c o n t r a c t i n g  pa r t i e s  m a y  f i nd  i t  n e c e s s a r y  t o  
t a k e  i n t o  a c c o u n t  t h e  p o s s i b i l i t y  t h a t  a  s t r i c t  c o m pa r i s o n  
w i t h  d o m e s t i c  p r i c e s  i n  s u c h  a  c o u n t r y  m a y  n o t  a l wa y s  b e  
a p p r o p r i a t e . 377 

 
B u t  t h i s  p ro v i s i on  o f  GAT T j us t  s ta t es  t h e  p ro b le m;  i t  d oe s  n o t  
p r esc r i b e  t h e  s ta n da r ds  t o  s o l ve  i t ,  an d  h as  no  o t h e r  spe c i f i c  
s t i p u la t i o n  f o r  t he  p ro b l em . 378 
 
F o r  t h i s  p r o b le m,  S ou th  A f r i c a  p resc r i be s :  

 
I f  t h e  C o m m i s s i o n ,  w h e n  e v a l u a t i n g  a n  a p p l i c a t i o n  
c o n c e r n i n g  d u m p i n g ,  c o n c l u d e s  t h a t  t h e  n o r m a l  v a l u e  o f  
t h e  g o o d s  i n  q u e s t i o n  i s ,  a s  a  r e s u l t  o f  g o v e r n m e n t  
i n t e r v e n t i o n  i n  t h e  e x p o r t i n g  c o u n t r y  o r  c o u n t r y  o f  o r i g i n ,  
n o t  d e t e r m i n e d  a c c o r d i n g  t o  f r e e  m a r k e t  p r i n c i p l e s ,  t h e  

                                                        
374  S h e n  M u z h u  2 0 0 2 : 4 9 5 .  
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378  S h e n  M u z h u  2 0 0 2 : 4 9 5 - 4 9 9 .  
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C o m m i s s i o n  m a y  a p p l y  t o  t h o s e  g o o d s  a  n o r m a l  v a l u e  o f  
t h e  g o o d s ,  e s t a b l i s h e d  i n  r e s p e c t  o f  a  t h i r d  s u r r o g a t e  
c o u n t r y. 379  

 
Th i s  p ro v i s i o n  i s  a  way  t o  so l ve  t he  p ro b le m:  cho ose  a  t h i r d  o r  
su r rog a t e  co un t r y.  B u t  i t  r a i se s  se ve ra l  se r i ous  i s su es .  F i r s t ,  wh a t  
i s  “ g o ve r nmen t  i n t e r ve n t i on ”?  Wh a t  a re  t h e  c r i t e r i a  f o r  t h e  e x te n t  
a nd  t h e  deg re e  o f  g o ve r nme n t  i n te r ve n t i o n?  Se con d ,  i t  a l so  d oe s  
n o t  p re sc r i b e  a  spe c i f i c  c r i t e r i o n  t o  d e t e r m ine  a  n on ma r ke t  
e con om y.  I t  j u s t  u ses  t h e  de sc r i p t i on  “a cco r d ing  t o  f r e e  ma rke t  
p r i nc i p le s ” .  Bu t  w ha t  a re  t he  f r ee  m ar ke t  p r i n c ip le s?  T he  t e r m  d oe s  
n o t  a pp ea r  i n  a n y  l i s t i n g  o f  s ta tu to ry  de f i n i t i on s . 380 Th i s  p ro v i s i on  
w i l l  t he re f o re  re l y  o n  t he  I n t e rna t i o na l  Trad e  Ad min i s t ra t i on  
Com mi ss ion  ( I TA C)  d i s c re t i on .  Th i rd ,  wh a t  a re  t h e  c r i t e r i a  o f  
e s tab l i sh i n g  a  t h i r d  co u n t r y  o r  su r r og a t e  co un t r y?  T he  
I n t e r n a t i on a l  Tra de  A dm in i s t r a t i o n  Ac t  ( t he  Ac t )  a nd  A n t i du mp in g  
R eg u l a t i o n s  ha ve  n o  s t i pu la t i o n  on  i t .  F ou r th ,  w he n  t he r e  i s  n o t  an  
a va i l ab le  t h i r d  o r  s u r r og a t e  cou n t r y  w h ich  ca n  b e  u sed ,  wh a t  i s  t h e  
I TAC go ing  t o  do ?  Th e  In te rna t i o na l  Tra de  Ad min i s t ra t i on  Ac t  a n d  
A n t i du mp ing  Reg u la t i on s  a l so  h a ve  n o  s t i p u la t i o n  on  t h i s .  
T h e re fo re ,  i t  i s  ne c essa r y  t o  f o r mu la te  a n  a l t e r n a t i ve  me t h od  i n  t he  
A c t  t o  u se  whe n  an  a pp rop r i a t e  su r ro ga t e  co un t r y  can no t  be  
l o ca te d . 381 
 
I n  p rac t i ce ,  Ru ss ia  an d  Ch in a  a re  t h e  t wo  mo s t  n o ta b le  case s  
su b je c t ed  t o  n on ma r ke t  eco no my  t r e a tm en t  b y  ITAC. 382 I n  t e r m s  o f  
vo lu me  o f  t r ad e  a nd  p e rce p t i on s  o f  compe t i t i o n  ag a in s t  l ow  p r i ce  
impo r ts  b y  Sou th  A f r i can  p ro d uc e r s ,  C h ina  i s  co ns ide r ed  t o  b e  t h e  
m os t  imp o r ta n t  so u rce  o f  un fa i r  t r ade  o r i g i na t i n g  i n  a  n on ma r ke t  
e con om y.  Bu t  C h i n a ’s  a c ce s s ion  t o  t h e  WTO a nd  t he  d eve lop me n t  
o f  b i l a te r a l  r e la t i o n sh i ps  b e t w ee n  S ou th  A f r i c a  a nd  C h in a  h a ve  
m ad e  t he  l a t t e r ’s  n on ma r ke t  eco no m y  s ta tu s  co n t r o ve r s ia l .  I f  a  
Ch ine se  compa ny  i s  g ra n t e d  marke t  e con om y  t r ea tmen t ,  t h e  ITA C  
has  a  d i sc re t i ona r y  power  t o  ch oose  us ing  t he  domes t i c  se l l i ng  
p r i ce  f o r  a  n o rma l  va lue  o r  p r i ce  bu i l d -u p . 383 
 
I n  con t ra s t  w i t h  So u t h  A f r i ca ,  t h e  Ame r i ca n  A n t i du mp ing  a nd  
Cou n t e r va i l i n g  Du ty  Sta t u t es  ( t h e  Sta t u t es ) , 384 wh i l e  p re sc r i b ing  

                                                        
379  T h e  I n t e r n a t i o n a l  Tr a d e  A d m i n i s t r a t i o n  A c t :  S e c t i on  3 2  ( 4 ) .  
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384  A n t i d u m p i n g  a n d  C o u n t e r v a i l i n g  D u t y  St a t u t e s ,  1 9  U . S . C .  

§ § 1 6 7 1 - 1 6 7 7 n .  ( f r o m  t h e  Ta r i f f  A c t  o f  1 9 3 0 ,  a s  a m e n d e d )  
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t he  d e t e rm in a t i on  o f  t he  n o r m a l  va lu e ,  ha ve  m ad e  t he  f o l l ow in g  
f ou r  s t i p u la t i o n s  c on ce rn in g  p r od uc ts  t h a t  co me  f r o m  a  n on ma r ke t  
e con om y  cou n t r y. 385  
 
F i r s t ,  p re sc r i b i n g  t h e  d e f i n i t i o n  o f  no nmarke t  eco no my  cou n t r y,  t he  
Sta t u t es  s ta t e :  “Th e  t e rm  ‘ n on -ma rke t  econ om y  co un t r y ’  mea ns  a n y  
f o r e ign  c o un t r y  t ha t  t h e  a dm in i s te r i ng  au th o r i t y  d e t e r m ine s  d o e s  
n o t  op e ra te  o n  m arke t  p r i nc i p les  o f  c o s t  o r  p r i c i n g  s t r u c t u re s ,  s o  
t ha t  sa l e s  o f  m er c h and ise  i n  su ch  a  co un t r y  d o  n o t  r e f l e c t  t h e  f a i r  
va lu e  o f  t h e  me rch a nd ise . ” 386  
 
S eco nd l y,  whe n  t he  ad m in i s t e r i n g  a u t ho r i t y  makes  a  de te rm in a t i o n  
o f  a  no n marke t  e con omy  cou n t r y,  t h e  Sta t u t es  n a me  se ve ra l  
f ac t o r s  t ha t  t he  ad min i s t e r i n g  au th o r i t y  sh o u ld  co n s i d e r.  T h ese  
f ac t o r s  i n c lu de :  “ t he  e x t en t  t o  wh i ch  t he  cu r r e ncy  o f  t h e  f o r e ig n  
co un t r y  i s  con ve r t i b l e  i n to  t h e  cu r ren cy  o f  o t h e r  co un t r i e s ;  t he  
e x te n t  t o  wh i ch  w a ge  r a te s  i n  t he  f o r e ig n  co u n t r y  a re  de te r m in ed  
b y  f r e e  ba rga in i n g  b e t we en  l ab o r  and  mana ge me n t ;  t he  e x t en t  t o  
w h i ch  j o i n t  ven tu re s  o r  o th e r  i n ve s t me n ts  by  f i r m s  o f  o t he r  f o r e i gn  
co un t r i e s  a r e  p e r m i t t ed  i n  t h e  f o re ig n  co u n t r y ;  t he  e x te n t  o f  
g o ve r nme n t  o wn e r sh ip  o r  c on t r o l  o f  t he  me an s  o f  p r od uc t i o n ;  t h e  
e x te n t  o f  go ve rn me n t  co n t ro l  o ve r  t h e  a l l o ca t i o n  o f  r eso u rce s  a n d  
o ve r  t he  p r i ce  a nd  o u t pu t  d ec i s ion s  o f  e n t e rp r i se s ;  an d  su ch  o t he r  
f ac t o rs  a s  t he  ad m in i s t e r i n g  au th o r i t y  cons id e rs  a pp rop r i a t e . ” 387  
 
T h i r d l y,  t h e  a dm in i s t e r i n g  a u t ho r i t y  c an  u se  a  su r ro ga t e  cou n t r y  
me thod . 388 The  Sta tu te s  s ta t e : ”  […]  th e  ad m in i s t e r i n g  au th o r i t y  
sh a l l  de te rm in e  t h e  no rma l  va lue  on  t h e  b as i s  o f  t h e  p r i ce  a t  wh i ch  
m er ch an d is e  [ …]  i s  s o ld  i n  o t he r  cou n t r i es ,  i n c lu d in g  t he  U n i t e d  
Sta t es . ” 389 Spe c i f i ca l l y,  t h e  Sta t u t es  ha ve  two  c r i t e r i a  t o  d e t e rm ine  
t he  m er c h an d ise  w h i c h  i s  s o l d  i n  o th e r  c ou n t r i es  o r  t he  U .S .  On e  i s  
t ha t  t he  m er c h an d ise  i s  “ c ompa r ab le  t o  th e  s ub j ec t  
merchand ise ” . 390 Th e  o t he r  i s  t ha t  t h e  merch an d i se  i s  “ p ro du ced  i n  
o ne  o r  mo r e  m ar ke t  eco no my  co u n t r i es  t h a t  a re  a t  a  l e ve l  o f  
e con om ic  d eve lop me n t  co mparab le  t o  t h a t  o f  t h e  n on ma rke t  
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e con om y  cou n t r y ” . 391 
 
F o u r t h l y,  t h e  a dm in i s te r i ng  au th o r i t y  ca n  u se  t h e  f ac to rs  o f  
p r od uc t i o n  a pp r oa ch . 392 The  Sta t u t es  s ta t e :  
 

I f -  
( A )  t h e  s u b j e c t  m e r c h a n d i s e  i s  e x p o r t e d  f r o m  a  

n o n m a r k e t  e c o n o m y  c o u n t r y,  a n d  
( B )  t h e  a d m i n i s t e r i n g  a u t h o r i t y  f i n d s  t h a t  a v a i l a b l e  

i n f o r m a t i o n  d o e s  n o t  p e r m i t  t he  n o r m a l  v a l u e  o f  t h e  
s u b j e c t  m e r c h a n d i s e  t o  b e  d e t e r m i n e d  u n d e r  
s u b s e c t i o n  ( a ) ,  

t h e  a d m i n i s t e r i n g  a u t h o r i t y  s h a l l  d e t e r m i n e  t h e  n o r m a l  
v a l u e  o f  t h e  s u b j e c t  m e r c h a n d i s e  o n  t h e  b a s i s  o f  t h e  
v a l u e  o f  t h e  f a c t o r s  o f  p r o d u c t i o n  u t i l i z e d  i n  p r o d u c i n g  
t h e  m e r c h a n d i s e  a n d  t o  wh i c h  s h a l l  b e  a d d e d  a n  a m o u n t  
f o r  g e n e r a l  e x p e n s e s  a n d  p r o f i t  p l u s  t h e  c o s t  o f  
c o n t a i n e r s ,  c o v e r i n g s ,  a n d  o t h e r  e x p e n s e s .  [ … ] ,  t h e  
v a l u a t i o n  o f  t h e  f a c t o r s  o f  p r o d u c t i o n  s h a l l  b e  b a s e d  o n  
t h e  b e s t  a v a i l a b l e  i n f o r m a t i o n  r e g a r d i n g  t h e  v a l u e s  o f  
s u c h  f a c t o r s  i n  a  m a r k e t  e c o n o m y  c o u n t r y  o r  c o u n t r i e s  
c o n s i d e r e d  t o  b e  a p p r o p r i a t e  b y  t h e  a d m i n i s t e r i n g  
a u t h o r i t y. 393 

 
Th e  Sta tu te s  s t i pu l a t e  f o u r  aspec ts  f o r  t he  f ac t o r s  o f  p rod uc t i on :  
 

[ … ] ,  t h e  f a c t o r s  o f  p r o d u c t i o n  u t i l i z e d  i n  p r o d u c i n g  
m e r c h a n d i s e  i n c l u d e ,  b u t  a r e  n o t  l i m i t e d  t o  –  
( A )  h o u r s  o f  l a b o r  r e q u i r e d ,  
( B )  q u a n t i t i e s  o f  r a w  m a t e r i a l s  e m p l o y e d ,  
( C )  a m o u n t s  o f  e n e r g y  a n d  o t h e r  u t i l i t i e s  c o n s u m e d ,  

a n d  
(D )  r e p r e s e n t a t i v e  c a p i t a l  c o s t ,  i n c l u d i n g  

d e p r e c i a t i o n . 394 
 
A n  e xa mp le  i s  La sko  Me ta l  P rod uc ts  v.  Un i t e d  Sta te s  Ca se . 395 I n  
t h i s  ca s e  i n vo l v in g  ce i l i n g  f a ns  f r om t he  P eo p le ’s  R e pu b l i c  o f  

                                                        
391  A n t i d u m p i n g  a n d  C o u n t e r v a i l i n g  D u t y  St a t u t e s ,  1 9  U . S . C .  § 1 6 7 7 b .  

( c )  ( 2 ) ( B ) .  
392  A n t i d u m p i n g  a n d  C o u n t e r v a i l i n g  D u t y  St a t u t e s ,  1 9  U . S . C .  § 1 6 7 7 b .  

( c )  ( 1 ) .  S e e  a l s o  L a n t z  1 9 9 4 - 1 9 9 5 : 1 0 0 3 - 1 0 0 4 .  
393  A n t i d u m p i n g  a n d  C o u n t e r v a i l i n g  D u t y  St a t u t e s ,  1 9  U . S . C .  § 1 6 7 7 b .  

( c )  ( 1 ) .  
394  A n t i d u m p i n g  a n d  C o u n t e r v a i l i n g  D u t y  St a t u t e s ,  1 9  U . S . C .  § 1 6 7 7 b .  

( c )  ( 3 ) .  
395  1 6  C o u r t  o f  I n t e r n a t i o n a l  Tr a d e  1 0 7 9  ( 1 9 9 2 ) .  
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C h i na ,  t h e  D O C  a pp l i e d  a  f ac t o r  o f  p ro du c t i o n  a pp r oa ch  u s in g  
su r r og a t e  co un t r y  va lue s  t o  bu i l d  u p  a n  es t i m a t ed  f o r e ign  ma r k e t  
va lu e . 396 Th e  D OC  b ase d  i t s  c a l cu la t i o ns  b o t h  on  i n f o r m a t i on  f r om  
su r rog a t e  coun t r i e s  (P ak i s tan  a nd /o r  I n d ia )  an d  on  p r i ces  pa id  b y  
Ch ine se  ma nu fa c t u re rs  f o r  r aw  ma te r i a l s  im po r te d  f r o m ma r ke t  
e con om y  c ou n t r i e s .  F in a l l y,  t he  C ou r t  o f  I n t e r n a t i on a l  Tr ad e  ( C I T )  
a f f i r m ed  th e  D O C ’s  “ m i x - an d - m a t ch ”  m e t h o do lo gy  f o r  va lu i ng  
f ac t o r s  o f  p rod uc t i on  i n  a n  a n t i d ump in g  i n ve s t i g a t i o n  i n vo l v i ng  a  
n on ma r ke t  e con om y. 397 
 
A l t h ou gh  th e  U .S . ’s  an t i d um p in g  p ro v i s ion s ,  w i t h  r e s pe c t  t o  a  
n on ma r ke t  eco no m y  c ou n t r y,  a re  mo r e  co mp r e h en s i ve  t ha n  S ou th  
A f r i ca ’s ,  t hey  a re  s t i l l  f a c ing  so me  d i f f i cu l t i e s ,  s uc h  a s  t h e  p r ob le m  
w i t h  a  no nmarke t  e con om y  co un t r y  i n  t r a ns i t i o n .  And  us ing  bo t h  
me t ho ds  o f t e n  r esu l ts  i n  a  h i gh e r  d ump in g  ma rg in  f o r  t he  
n on ma r ke t  e con om y  c ou n t r y ’s  p r od u c ts . 398 
 
T h e  C h i n e se  A n t i d u mp ing  Sta tu te  do es  no t  m ake  a  p r o v i s ion  f o r  
ca l cu la t i n g  p r i ces  i n  a  no nmarke t  eco no my  co u n t r y. 399 The  reason  
m igh t  be  i t s  s ta t us  as  a  no nmarke t  econ omy.  S in ce  Ru ss ia ’s  
g rad ua t i o n  i n  2 00 2  by  t h e  U .S .  an d  th e  EC,  Ch in a  i s  no w  t he  mo s t  
n o tab le  co un t r y  s t i l l  be ing  co ns ide re d  a  no nmarke t  eco no my.  Th i s  
h as  h ad  a  s i gn i f i ca n t  e f f ec t  on  t h e  l e ve l s  o f  du mp ing  fo un d  i n  
i n ve s t i g a t i on s  o f  C h in e se  e xpo r ts . 400 
 
4 .5  Determinat ion o f  export  pr ice  
 
E xpo r t  p r i ce  i s  an o t he r  imp o r tan t  a sp e c t  t o  j u d g e  du mp i n g  an d  t he  
d ump in g  marg in .  E xp o r t  p r i ce  mea ns  t he  p r i ce  a c tu a l l y  pa id  o r  
payab le  f o r  g oo ds ,  wh i ch  a r e  expo r t e d  t o  an o the r  co un t r y  b y  a n  
e xpo r te r  o r  p rod uce r. 401 I t  i s ,  t he n ,  t he  p r i ce  f o r  g oo ds  t ha t  a re  
so ld  t o  t h e  i mp o r t e r  b y  t he  e xp o r te r. 402 
 
I n  d e t e r m in i ng  t h e  e xpo r t  p r i ce ,  t he  W TO An t i d u mp in g  A g r ee me n t  
h as  i n he r i t e d  t he  m e t ho ds  o f  t he  An t i du mp in g  C od e  o f  19 79 .  T he  

                                                        
396  1 6  C o u r t  o f  I n t e r n a t i o n a l  Tr a d e  1 0 8 0  ( 1 9 9 2 ) .  
397  1 6  C o u r t  o f  I n t e r n a t i o n a l  Tr a d e  1 0 7 9  ( 1 9 9 2 ) .  S ee  a l s o  S e a s t r u m  

a n d  A l a g i r i  1 9 9 5 : 5 1 0 .  F o r  a  d i s c u s s i o n  o f  t h e  D O C  u s i n g  b o t h  
m a r k e t  e c o n o m y  a n d  n o n m a r k e t  e c o n o m y  i n f o r m a t i o n  t o  v a l u e  t h e  
f a c t o r s  o f  p r o d u c t i o n  n e e d e d  t o  c a l c u l a t e  f o r e i g n  m a r k e t  v a l u e .  

398  F o r  d e t a i l e d  e x p l a n a t i o n ,  s e e  L a n t z  1 9 9 4 - 1 9 9 5 a : 1 0 0 4 - 1 0 0 8 ;  
1 9 9 4 - 1 9 9 5 b : 1 0 3 0 - 1 0 5 0 .  

399  R o s s  a n d  N i n g  2 0 0 0 : 3 0 .  
400  B a r r a l  e a  2 0 0 5 : 3 3 .  
401  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 4 4 .  
402  C o r r  1 9 9 7 : 8 0 .  
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e xpo r t  p r i ce  c an  b e :  
 
•  The  a c tu a l  p r i ce  pa id  t o  t he  e xpo r te r.  
•  The  se l l i ng  p r i ce  a t  wh i ch  t he  impo r te d  p roduc ts  a re  f i r s t  

r eso ld  t o  an  i n de pe nd en t  bu ye r.  I f  t h e re  i s  an  a sso c ia t i on  o r  
a  com pe n sa to r y  a r r an ge me n t  b e t we en  t he  e xpo r te r  a nd  t he  
imp o r t e r  o r  a  t h i rd  pa r t y,  t h e  au th o r i t i es  co n ce r n ed  d ee m th a t  
t h e  exp o r t  p r i ce  i s  un r e l i a b l e . 403 

•  An o t he r  p r i ce  d e t e rm ine d  o n  a  re ason ab le  b as i s .  Th i s  on l y  
ha pp en s  i f  t he  p r o d uc ts  a r e  no t  re so l d  o r  n o t  r e so ld  i n  t he  
con d i t i o n  a s  i m po r te d . 404 T he  q ue s t i o n  i s  h ow  t o  un de r s ta nd  
“ r ea son a b le  ba s i s ” .  T he  WTO An t i d u m p in g  Ag r e emen t  h as  n o  
p re sc r i p t i on .  

 
Th ese  t h ree  me th od s  mu s t  b e  u se d  i n  t u rn .  Th e  U . S . A . ,  t h e  E .U . ,  
S ou th  A f r i ca  a nd  C h in a  h a ve  t he  sam e  c on te n t  as  t h e  W TO  
A n t i du mp ing  Ag r ee m en t  i n  t he i r  a n t i d u mp ing  l a w s . 405 
 
4 .6  Determinat ion o f  the  dumping margin   
 
A f t e r  t h e  n o r m a l  v a l ue  a nd  t he  exp o r t  p r i ce  a r e  de te r m i n ed ,  t he y  
mus t  b e  co mpa red  w i t h  ea ch  o t he r  t o  es ta b l i sh  t he  s i ze  o f  t he  
d ump in g  ma rg in ,  i f  t h e re  i s  on e .  Th e  du mp ing  marg in  i s  t h e  
d i f f e r enc e  be twe en  t he  no rma l  va lu e  a nd  t he  exp o r t  p r i ce . 406 A s  
pa r t  o f  t he  du mp ing  de t e rm in a t i on ,  du mp in g  ma rg in  mus t  b e  
ca l cu la t e d  as  a cc u r a te l y  a s  pos s ib l e  t o  ass ess  a n  a n t i du mp in g  
d u t y  eq ua l  t o  t he  a mo un t  b y  w h ich  t he  n o r m a l  va lue  e xce ed s  t h e  
e xpo r t  p r i ce . 407 T h i s  i s  a n  i nd i ca t i on  o f  h ow  se r i o us  t h e  d um p i ng  i s .  
T h e  du m p ing  ma r g in  a l so  se r ve s  a s  a n  up pe r  l im i t  t o  t he  
a n t i du mp i ng  m ea su r e s . 408 I n  o rd e r  t o  ma ke  a  f a i r  co mpa r i s on ,  wh a t  
h as  t o  b e  con s ide r ed  i n  t h i s  con te x t  i s  p r i ce  ad jus t m en t  a nd  t he  
a do p t i ng  o f  t h e  me th od s  o f  co m par i s o n .  
 
4 .6 .1  Pr ice  ad jus tmen t  
 
I n  e a r l y  C a na d ia n  a n t i du m p ing  p ra c t i c e s ,  t h e  a u t ho r i t y  m er e l y  

                                                        
403  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e  1 9 9 4 :  A r t i c l e  2 . 3 .  
404  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  2 . 3 .  
405  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 4 4 - 6 4 5 .  
406  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e  1 9 9 4 :  A r t i c l e  2 . 4 . 2 .  S e e  a l s o  B h a l a  
1 9 9 5 : 1 0 .  

407  L a n t z  1 9 9 4 - 1 9 9 5 : 9 9 8 ;  O u d s t e n  1 9 8 9 : 3 2 8 .  
408  O u d s t e n  1 9 8 9 : 3 2 8 .  
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co mpa re d  t h e  e xp o r t  a nd  im po r t  i n vo i ce  p r i ce s  wh i ch  a re  su bm i t t e d  
t o  cus to m s . 409 Bu t  c om pa r i son  o f  no r ma l  va lu e  a nd  e xp o r t  p r i ce  i s  
n o t  a  s imp le  m a t te r.  To  co m pa re  t h e  p r i ce  f i g u r e s  f r o m t wo  
d i f f e r en t  m ar ke ts  n e ed s  t o  be  f a i r.  T he  no r ma l  va lue  a nd  th e  exp o r t  
p r i ce  a re  two  d i f f e ren t  se l l i ng  p r i ces  i n  two  marke ts .  They  d i f f e r  
n o t  on l y  i n  t r ad e  l i n ks ,  bu t  a l so  i n  t h e  l e ve l s  an d  ch an ne l s  o f  
t r ad e . 410 Fo r  e xa m p le :  W he n  h om e  m ar ke t  p r i ce  i s  use d  as  t he  
n o r m a l  va lu e ,  t h i s  p r i ce  d oe s  n o t  i n c lu de  t he  r e la te d  e xp en se  o f  
e xpo r ta t i o n .  Bu t  f o r  e xpo r t  p r i ce ,  i t  ma y  i n c l u de  no t  o n l y  t h e  
r e la t ed  e xp en se  o f  e xp o r ta t i on ,  b u t  a l so  t he  r e la t ed  e xp en se  o f  
impo r ta t i on .  T h e re f o re ,  t h e  a u t ho r i t y  m us t  m ak e  so me  a d jus t me n t  
t o  t he se  p r i ce s  an d  ma ke  t he m c o m pa ra b l e .  I n  ma ny  a n t i du mp in g  
ca se s ,  pa r t i cu la r l y  t h o s e  i n vo l v i n g  co nsu me r  p r o du c ts  o r  
so ph i s t i c a t ed  i ndu s t r i a l  p ro du c ts ,  t h e  i de n t i f i ca t i on ,  v e r i f i ca t i o n ,  
a nd  co mp u ta t i on  o f  t hese  ad ju s t me n ts  b eco me s  e x t re me ly  
impo r ta n t . 411 
 
4 .6 .2  Methods  o f  compar ison  
 
Th e  WTO An t i du mp in g  Ag re e me n t  p resc r i be s  de ta i l e d  re gu la t i on s  
a bo u t  t h i s  p ro b le m.  A f t e r  t h e  n o rm a l  va lue  o f  t h e  p rod uc t  un de r  
co ns ide ra t i on  an d  t h e  exp o r t  p r i ce  a re  de te rm in ed  a nd  a d ju s te d ,  
t he  WTO  An t i d u m p in g  Ag re emen t  d i s t i n gu i sh e s  t h r e e  m e t ho ds  o f  
co mpa r i son :  
 
•  A co m par i so n  b e t w e en  a  we i gh te d  a ve ra ge  n o r ma l  va lue  w i t h  

a  w e ig h t ed  a ve r a ge  o f  p r i ce s  o f  a l l  c o mpa ra b l e  exp o r t  
t r a nsa c t i o ns ;  

•  A co mpar i so n  be tw ee n  no rma l  va lue  w i t h  e xpo r t  p r i ce  o n  a  
t r a nsa c t i o n - t o - t r an sac t i o n  b as i s ;  an d  

•  A no rma l  va lue  e s tab l i sh ed  o n  a  we ig h t ed  ave r ag e  b as i s  t h a t  
ma y  be  c om pa red  t o  p r i ce s  o f  i n d i v i d ua l  exp o r t  
t r a nsa c t i o ns . 412 

 
T h e  l a s t  me th od  pe r ta in s  t o  s i t ua t i o n s  w h e re  t he  a u t ho r i t i e s  f i nd  a  
pa t t e r n  o f  e xp o r t  p r i ce s  t h a t  d i f f e r  s i g n i f i can t l y  a mo n g  d i f f e re n t  
p u r ch ase r s ,  r e g i on s  o r  t i me  pe r i od s ,  a nd  w he r e  a n  e xp l a na t i on  i s  
p r o v id ed  a s  t o  wh y  su ch  d i f f e re nce s  c a nn o t  b e  ta ken  i n t o  a ccou n t  

                                                        
409  L i a n g  H u i X i n g  2 0 0 0 : 1 8 - 1 9 .  
410  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 7 5 ;  M a c r o r y  a n d  Ve r m u l s t  a n d  

Wa e r  1 9 9 1 : 9 3 .  
411  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 7 5 ;  M a c r o r y  a n d  Ve r m u l s t  a n d  

Wa e r  1 9 9 1 : 9 3 .  
412  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  2 . 4 . 2 .  
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a pp r op r ia t e l y  b y  t h e  use  o f  t h e  f o r me r  t w o  m e th o ds . 413 
 
F in a l l y,  n o r ma l  va l ue  a nd  expo r t  p r i c e  sh a l l  b e  co mpare d  a t  “a s  
n ea r l y  a s  p os s ib le  t he  sa m e  t im e . ” 414 
 
4 .6 .3  De min imis  ru le   
 
I f  a f t e r  a  c om pa r i s on  un de r  t h e  ab o ve  fa i r  p r i nc ip le  co n s ide r a t i on  
a nd  emp l oy in g  t he  co mpar i s on  me th o d s ,  t h e  e xpo r t  p r i ce  i s  f ou n d  
t o  be  l ower  t h an  t he  no rma l  va lue ,  du mp in g  i s  con s t i t u t ed .  The  
d i f f e r enc e  be twe en  e xp o r t  p r i ce  a nd  no r ma l  va lu e  i s  t h e  du mp in g  
marg in . 415 I f  t he  e xp o r t  p r i ce  i s  eq ua l  t o  o r  h igh e r  t h an  t h e  no rma l  
va lu e ,  du mp ing  i s  n o t  co n s t i t u te d .  The  du mp in g  mar g in  i s  t h en  
co ns ide re d  as  ze ro .  I f  d ump in g  i s  co n s t i t u te d ,  an d  du mp ing  ma rg in  
i s  l e s s  t h a n  two  pe r  c en t ,  t h e  ma r g in  o f  dump in g  i s  r eg a r de d  a s  de  
m in im is . 416 Amer i ca ,  t he  Eu ro pe an  Un io n ,  So u t h  A f r i ca  a n d  Ch ina  
a l l  ac c ep t  t h i s  de  m in im is  c on s ide r a t i on  i n  t he i r  a n t i d u m p in g  l a w s .  
 
4 .7  In jury 
 
E ven  i f  e xpo r t  p ro du c ts  co n s t i t u te  d um p i ng ,  t h e  a u t ho r i t y  o f  t he  
impo r t i n g  cou n t r y  can no t  im m ed i a t e l y  i n s t i t u t e  a n t i du mp in g  
mea su re s  un les s  t h e  d ump in g  ca use s  i n j u r y  t o  a  do me s t i c  i nd us t r y  
o f  t h e  i m po r t i ng  cou n t r y. 417  Th e  a im  o f  a d o p t i ng  a n t i du mp in g  
m ea su re s  i s  n o t  t o  p un i sh  t h e  a c t i o n  o f  d um p in g ;  i t  i s  a  r em ed y  fo r  
i n j u r y  t o  t he  do me s t i c  i nd u s t r y. 418 The  sca le  o f  t h i s  i n j u r y  h as  t hu s  
t o  be  d e t e r m ine d . 419 
 
A c co r d in g  t o  A r t i c l e  3  o f  t he  W TO A n t i d um p in g  Ag r ee me n t , 420 t he  
i n j u r y  t o  t h e  imp o r t i ng  co un t r y ’ s  i n du s t r y  ca n  ta ke  on  t h r e e  f o rms :  
F i r s t ,  du mp ing  ca use s  ma t e r i a l  i n j u r y  t o  an  es ta b l i sh ed  i n du s t r y.  
S eco nd l y,  i t  t h re a t en s  ma t e r i a l  i n j u r y  t o  an  es ta b l i she d  i n du s t r y.  
Th i rd l y,  i t  ma t e r i a l l y  r e ta rd s  t h e  es tab l i sh me n t  o f  a  d omes t i c  

                                                        
413  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  2 . 4 . 2 .  
414  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  2 . 4 .  S ee  a l s o  B r y a n  a n d  
B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 4 7 .  

415  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 3 9 .  
416  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  5 . 8 .  
417  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 4 8 ;  L i  Ya n g  2 0 0 3 : 8 .  
418  L i a n g  H u i X i n g  2 0 0 0 : 1 9 ;  O u d s t e n  1 9 8 9 : 3 2 9 .  
419  J a c k s o n  a n d  Ve r m u l s t  1 9 9 0 : 9 .  
420  I t  i s  A g r e e m e n t  o n  I m p l e m e n ta t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e  1 9 9 4 .  
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i n du s t r y. 421 As  l on g  a s  t he  a u t ho r i t y  ca n  co n f i r m  o ne  o f  t h ese  t h r ee  
s i t u a t i on s  ca u se d  b y  du mp in g ,  an  an t i du mp i ng  me asu re  can  be  
l e ga l l y  a d op te d .  
 
Th e  WTO An t i d ump in g  Ag re eme n t  a l so  spe c i f i es  t h a t  a  
d e t e r m in a t i o n  o f  i n j u r y  sh a l l  be  b as ed  o n  p os i t i ve  e v i d en ce  a nd  
i n vo l ve  a n  o b jec t i ve  e xa m ina t i o n  o f  bo t h :  ( a )  t h e  vo lu me  o f  t he  
d um pe d  i mp o r ts  a n d  th e  e f fe c t  o f  t h e  du mp ed  impo r ts  o n  p r i ce s  i n  
t he  do me s t i c  m ar k e t  f o r  l i k e  p ro du c ts ;  a nd  ( b )  t he  c on seq ue n t  
im pac t  o f  t h ese  i m p o r ts  o n  d om es t i c  p rod uce r s  o f  suc h  p ro du c ts . 422 
 
Sp ec i f i ca l l y,  an  i n j u r y  de t e rm in a t i o n  i n vo l ves  r e v ie w ing  ma n y  
d i f f e r en t  f ac t o r s ,  “ [ n ]o  on e  o r  s e ve r a l  o f  t he se  f ac to r s  c an  
n ece s sa r i l y  g i ve  d ec i s i ve  g u ida nce ” . 423 Acco rd i ng  t o  B r y an  a nd  
B ou rs e r e a u ,  t he se  f ac t o r s  f a l l  w i t h in  t h r e e  ca te go r ies .  F i r s t ,  t h e  
i n ve s t i g a t i ng  au th o r i t i e s  sh a l l  con s id e r  wh e t he r  a  s i gn i f i ca n t  
i n c rea se  i n  t h e  vo lu me  o f  du mp ed  imp o r ts  ha s  occu r red . 424 S eco nd ,  
t he  i n ve s t i g a t i n g  au th o r i t i e s  sh a l l  co ns id e r  whe th e r  t h e  p r i ce  o f  
t he  d ump e d  impo r ts  h as  un de rcu t  s i gn i f i can t l y  t h e  p r i ce  o f  a  l i ke  
p rod uc t  so ld  i n  t h e  impo r t i n g  co un t r y. 425 Th i r d ,  t h e  i n ve s t i g a t i ng  
a u t ho r i t i e s  sha l l  con s id e r  t h e  ac t ua l  an d  po te n t i a l  impa c t  t h e  
d um pe d  p r od uc ts  ha ve  o r  w i l l  ha ve  o n  t he  d om es t i c  i n du s t r y,  
a cco rd in g  t o  a  va r i e t y  o f  f a c to r s . 426 Such  f ac to r s  may  i nc lude  
“a c tu a l  an d  po te n t i a l  de c l i n e  i n  sa le s ,  p ro f i t s ,  o u tp u t ,  ma rke t  sh a re ,  
p rod uc t i v i t y,  r e tu r n  on  i n ves t me n t ,  o r  u t i l i za t i on  o f  capa c i t y ;  
f ac t o rs  a f f ec t i n g  d omes t i c  p r i ce s ;  t he  ma gn i t u de  o f  t h e  ma rg in  o f  
d um p in g ;  a c tu a l  a nd  po te n t i a l  ne ga t i ve  e f f ec ts  o n  cash  f l o w,  
i n ve n t o r i es ,  emp lo ymen t ,  w ag es ,  g ro w t h ,  ab i l i t y  t o  r a i se  ca p i ta l  o r  

                                                        
421  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e .  A r t i c l e  3 .  N o t e : 9 .  S e e  a l s o  B r y a n  
a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 a : 6 4 8 ;  1 9 8 4 - 1 9 8 5 b : 6 7 9 - 6 8 0 ;  L i  Ya n g  
2 0 0 3 : 8 .  

422  T h e  W TO  A n t i d u m p i n g  A g r e e m e n t : A r t i c l e  3 . 1  
423  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e .  A r t i c l e  3 . 2  
424  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e .  A r t i c l e  3 . 2 .  I n  pa r t i c u l a r,  
a u t h o r i t i e s  c o n s i d e r  wh e t h e r  t h e r e  h a s  b e e n  a  s i g n i f i c a n t  i n c r e a s e  
i n  t h e  v o l u m e  o f  d u m p e d  i m p o r t s ,  e i t h e r  i n  a b s o l u t e  t e r m s  o r  
r e l a t i v e  t o  t h e  p r o d u c t i o n  o r  c o n s u m p t i o n  i n  t h e  i m p o r t i n g  c o u n t r y.  

425  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  
A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e .  A r t i c l e  3 . 2 .  A c c o r d i n g  t o  A r t i c l e  
3 . 2 ,  t h e  t e x t  s t a t e s  o t h e r  t w o  s i t u a t i o n s :  t h e  i n v e s t i g a t i n g  
a u t h o r i t i e s  s h a l l  c o n s i d e r  “ [ … ] wh e t h e r  t h e  e f f e c t  o f  s u c h  i m p o r t s  i s  
o t h e r w i s e  t o  d e p r e s s  p r i c e  t o  a  s i g n i f i c a n t  d e g r e e  o r  p r e v e n t  p r i c e  
i n c r e a s e ,  w h i c h  o t h e r w i s e  w o u l d  h a v e  o c c u r r e d ,  t o  a  s i g n i f i c a n t  
d e g r e e . ”  

426  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  
A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e .  A r t i c l e  3 . 4 .  



 80

i n ve s t m e n ts . ” 427 T hus ,  t he  co nce p t  o f  i n j u r y  a p pa re n t l y  i s  so  b ro ad  
t ha t  i t  m i g h t  i nc lu de  a ny  n e ga t i ve  e f f e c t  f o un d  i n  t h e  i mp o r t i n g  
co un t r y. 428 
 
C om par in g  t he  C h in ese  A n t i du mp in g  Sta tu t e s  a nd  th e  Sou th  
A f r i ca n  An t i d u m p in g  R eg u la t i o n s  w i t h  t he  W TO  p r o v i s i on s  i n  
r e spe c t  o f  de te r m in a t i on  o f  i n j u r y,  i t  be c om es  c le a r  t ha t  t he  
C h i ne se  An t i d u mp in g  Sta tu t es  a re  f a r  f r o m be ing  co n s i s te n t  w i t h  
t he  WTO An t i d um p in g  Ag re eme n t  an d  t he  S ou th  A f r i ca n  
A n t i du mp ing  R e gu l a t i on s  a re  s t r i c t l y  co n s i s t en t  w i t h  t he  W TO  
p r o v i s i on s . 429 On e  de fe c t  i n  t h e  Ch in ese  An t i du mp ing  Sta t u t es  i s  
t ha t  t h e re  a re  no  se pa ra t e  c r i t e r i a  f o r  t h e  de te rm in a t i on  o f  t he  
e x i s t en ce  o f  ma te r i a l  i n j u r y,  a  t h r ea t  o f  m a te r i a l  i n j u r y  o r  a  
r e ta r da t i o n  o f  es tab l i sh me n t  o f  i nd us t r y.  A r t i c l e  8  o f  t he  C h in ese  
A n t i du mp ing  Sta tu t es  o n l y  e nu me r a t es  f i ve  f a c t o r s  t h a t  m us t  be  
e xam ine d  i n  de te r m in in g  w he th e r  du mp ing  h a s  cau se d  i n ju r y. 430 
T h e re  a re  no  s t i pu l a t i on s  w i t h  r es pe c t  t o  a  t h r ea t  o f  ma te r i a l  i n j u r y  
o r  a  r e ta r da t i o n  o f  t he  e s tab l i sh m en t  o f  a n  i nd us t r y.  
 
I n  con t ra s t ,  t he  S o u t h  A f r i can  An t i d ump in g  Re gu la t i o n s  s t i p u la t e  
d e ta i l ed  s tan da r d s  f o r  t h r ee  k ind s  o f  i n j u r i es .  S ec t i on  1 3  con ta i n s  
ma t e r i a l  i n j u r y.  Se c t i on1 4  con ta in s  t h rea t  o f  ma te r i a l  i n j u r y.  An d  
S ec t i on  1 5  i s  a bou t  ma te r i a l  r e ta r da t i o n  o f  t he  es ta b l i sh me n t  o f  a n  
i n du s t r y. 431 
 
4 .7 .1  Dete rmina t ion  o f  the  domes t i c  i ndus t ry  
 
I n  a l l  c ase s ,  t he  i n ju r y  d e t e rm ina t i o n  i s  ma de  i n  r e f e r e nce  to  a  
d omes t i c  i n du s t r y. 432 So  i n  t h e  de te rm in a t i on  o f  i n j u r y,  t h e  f i r s t  
s t ep  i s  t o  de f i n e  t h e  ex t en t  o f  t he  d om es t i c  i n d us t r y.  D e f i n in g  t h i s  
w i l l  b eco me  in c re as ing l y  imp o r tan t  i n  i n t e r n a t i on a l  a n t i du mp ing  
p rac t i ce s .  A l t h ou gh  t he  WTO An t i d ump in g  Ag re eme n t  use s  t he  
who le  o f  A r t i c l e  4  t o  e xp la i n  t h i s  p r ob lem,  i t  i s  s t i l l  no t  su f f i c i e n t  
f o r  p rac t i ca l  p u r p o se s .  T he  ne x t  se c t i o n  w i l l  co nse qu en t l y  f o cu s  o n  
t h i s  p ro b l e m.  
 
A r t i c l e  4  o f  t h e  W TO An t i d u m p in g  A g r e emen t  r e ta i n s  t he  d e f i n i t i o n  
o f  d om es t i c  i n du s t r y  wh i ch  wa s  f o r m u la te d  i n  t he  Tokyo  R ou n d  

                                                        
427  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e .  A r t i c l e  3 . 4 .  
428  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 5 0 .  
429  L i  Ya n g  2 0 0 3 : 1 2 ;  B a r r a l  e a  2 0 0 5 : 6 1 .  
430  T h e  C h i n e s e  A n t i d u m p i n g  St a t u t e s : A r t i c l e  8 .  
431  T h e  S o u t h  A f r i c a n  A n t i d u m p i n g  R e g u l a t i o n s : s e c t i on 1 3 - 1 5 .  
432  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 5 0 .  
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A n t idu mp ing  R eg u la t i on  o f  1 97 9 .  A r t i c l e  4  r ea ds :  “ T h e  t e r m  
‘d ome s t i c  i nd us t r y ’  sha l l  b e  i n t e r p r e t ed  a s  r e fe r r i n g  t o  t he  
d om es t i c  p r od uce r s  as  a  w h o le  o f  t he  l i ke  p ro d u c ts  o r  t o  t ho se  o f  
t he m w ho se  co l l ec t i ve  o u t p u t  o f  t h e  p ro du c ts  c on s t i t u t es  a  m a j o r  
p r op o r t i o n  o f  t he  t o ta l  do m e s t i c  p r o d uc t i o n  o f  t h ose  p rod uc ts . ”  
S ou th  A f r i can  a n t i du mp ing  l aw  adh e re s  t o  t h i s  d e f i n i t i o n .  I n  S o u t h  
A f r i ca n  an t i du mp in g  l a w,  t he  do me s t i c  i n du s t r y  d oe s  n o t  on l y  
i n c lu de  S ou th  A f r i can  i nd u s t r i e s ,  bu t  a l so  t he  i nd u s t r y  o f  t he  
Sou the rn  A f r i ca n  Cus t oms  Un io n  (SACU) . 433 Th i s  i n c l us i ve  me an -  
i n g  i s  ba sed  on  t he  me an ing  o f  A r t i c l e  4 .3  o f  t he  WTO A n t i du mp in g  
A g r ee me n t . 434 Bu t  beca use  o f  t he  dom ina t i n g  po s i t i on  o f  S ou th  
A f r i ca  i n  t he  S ACU ma rke t ,  an t i d ump in g  i n ves t i g a t i o ns  a r e  d e  fa c to  
co nce rne d  w i t h  t he  S ou th  A f r i c an  m ar ke t  a nd  Sou th  A f r i can  f i r m s  
se ek i ng  c o n t i ng en t  p ro te c t i o n . 435 
 
Remar ka b l y,  So u t h  A f r i ca  do es  no t  j u s t  de f i n e  t he  co nce p t  o f  
d omes t i c  i n du s t r y  i n  i t s  An t i d ump in g  Re gu la t i o n s .  Se c t i o n  13 . 4  o f  
t he  An t i d um p in g  R eg u l a t i o n s ,  a l so  i nd i r e c t l y  co mme n ts  o n  t he  
e x te n t  o f  t h e  do me s t i c  i n du s t r y.  S e c t i on  1 3 . 4  rea ds :  

 
E a c h  o f  t h e  f a c t o r s  m e n t i o n e d  i n  s u b s e c t i o n  1  a n d  2  s h a l l  
b e  c o n s i d e r e d  f o r  t h e  p r o d u c t  u n d e r  i n v e s t i g a t i o n  o n l y  o r,  
wh e r e  s u c h  a n a l y s i s  i s  n o t  p o s s i b l e ,  f o r  t h e  n a r r o we s t  
g r o u p  o f  p r o d u c t s  f o r  w h i c h  s u c h  a n a l y s i s  c a n  b e  m a d e .  
O n l y  i f  n o  s u c h  i n f o r m a t i o n  i s  a v a i l a b l e  w i l l  t h e  
C o m m i s s i o n  c o n s i d e r  t h e  i n f o r m a t i o n  f o r  t h e  c o m pa n y  a s  
a  wh o l e ,  a n d  t h e n  w i t h  s p e c i a l  c i r c u m s p e c t i o n . 436 

 
T h i s  p r o v i s ion  r a i ses  a  se r i o us  i s su e .  
 
A c co r d in g  t o  t h i s  p ro v i s i on ,  t h e  S ou th  A f r i can  I n te r na t i o na l  Tra de  

                                                        
433  T h e  S o u t h e r n  A f r i c a n  C u s t o m s  U n i o n  c a m e  i n t o  e x i s t e n c e  o n  11  

D e c e m b e r  1 9 6 9  w i t h  t h e  s i g n a t u r e  o f  t h e  C u s t o m s  U n i o n  A g r e e m e n t  
b e t w e e n  S o u t h  A f r i c a ,  B o t s w a n a ,  L e s o t h o ,  N a m i b i a  a n d  S w a z i l a n d .  
I t  e n t e r e d  i n t o  f o r c e  o n  t h e  1 s t  o f  M a r c h  1 9 7 0 ,  t h e r e b y  r e p l a c i n g  t h e  
C u s t o m s  U n i o n  A g r e e m e n t  o f  1 9 1 0 .  O n  1 5  J u l y  2 0 0 4 ,  a  n e w  S A C U  
A g r e e m e n t  c a m e  i n t o  f o r c e  t h a t  w i l l  i n  t i m e  b r i n g  a b o u t  a  f a i r l y  
d r a m a t i c  c h a n g e  i n  t h e  w a y  t h a t  t a r i f f  d e c i s i o n s ,  i n c l u d i n g  
a n t i d u m p i n g  d e c i s i o n s ,  a r e  t a k e n .  
h t t p : / / w w w. d f a . z a / f o r e i g n / M u l t i l a t e r a l / a f r i c a / s a c u . h t m   

434  T h e  W TO  A n t i d u m p i n g  A g r e e m e n t ,  A r t i c l e  4 . 3  s t a t e s :  “ W h e r e  t wo  o r  
m o r e  c o u n t r i e s  h a v e  r e a c h e d  u n d e r  t h e  p r o v i s i o n s  o f  pa r a g r a p h  8 ( a )  
o f  A r t i c l e  X X I V  o f  G AT T  1 9 9 4  s u c h  a  l e v e l  o f  i n t e g r a t i o n  t h a t  t h e y  
h a v e  t h e  c h a r a c t e r i s t i c s  o f  a  s i n g l e ,  u n i f i e d  m a r k e t ,  t h e  i n d u s t r y  i n  
t h e  e n t i r e  a r e a  o f  i n t e g r a t i o n  s h a l l  b e  t a k e n  t o  b e  t h e  d o m e s t i c  
i n d u s t r y  r e f e r r e d  t o  i n  pa r a g r a p h  1 . ”  

435  B a r r a l  e a  2 0 0 5 : 5 8 .  
436  T h e  S o u t h  A f r i c a n  A n t i d u m p i n g  R e g u l a t i o n s : s e c t i on  1 3 . 4 .  
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A dm in i s t r a t i on  C o m m i ss io n  ( I TA C)  ca n  u nd e r  ce r ta in  c on d i t i o n s  
d ec la re  a  d omes t i c  co mpa ny  o r  p ro du ce r  as  a  who le  d omes t i c  
i n du s t r y.  Th i s  p ro v i s i o n  i s  o b v io u s l y  con t ra r y  t o  t he  WTO de f i n i t i on  
o f  a  d om es t i c  i n du s t r y.  I t  i s  a l so  i n co n s i s t en t  w i t h  t h e  d e f i n i t i on  o f  
a  d om es t i c  i nd us t r y  i n  So u t h  A f r i ca ’s  o wn  A n t i du mp ing  
R eg u l a t i o n s . 437  
 
Th e  ex t e n t  o f  t he  dome s t i c  i n dus t r y  ha s  a n  imp o r tan t  i n f l u en ce  o n  
t he  d e t e r m ina t i o n  o f  i n j u r y.  I n  ge ne r a l ,  i f  t h e  e x t en t  o f  t he  d om es t i c  
i n du s t r y  i s  d e t e r m i ne d  na r ro w er,  t he  p oss ib i l i t y  o f  i n j u r y  t o  t he  
d om es t i c  i nd us t r y  i s  b igg e r.  C on t r a r i l y,  i f  t h e  ex t en t  i s  de te r m in e d  
w id e r,  t he  po ss ib i l i t y  i s  sm a l l e r.  Th i s  l e ad s  t o  t h e  conc lu s ion  t h a t  
t h i s  p r o v i s i on  i s  n o t  f a i r  t o  t he  e xp o r te r s  o r  f o re ig n  p ro du ce rs  o f  
t he  p rod uc ts  und e r  i n ve s t i g a t i o n .  
 
On e  ba la n c in g  p r o v i s i o n  i s  t ha t  whe n  th e  Co mmiss io n  ta ke s  a  
co mpa ny  o r  p rod uce r  t o  r ep rese n t  t h e  wh o le  do me s t i c  i nd us t r y,  i t  
m us t  i n d i ca te  t h a t  t h e  p r odu c t i on  o f  t h e  l i k e  p ro d u c t  o f  t h e  
co mpa ny  o r  p rod uce r  sho u ld  co ns t i t u t e  a  ma jo r  p ro po r t i o n  o f  t he  
t o ta l  do me s t i c  p rod uc t i on  o f  t he  l i ke  p rod uc ts . 438 The  Commiss ion  
sh ou ld  u s e  t h e  p r ov i s ion  o f  so l e  ma n u f ac tu r i n g  w i t h  r e s t r a in t .  
 
I n  i n te rna t i o na l  a n t i du mp in g  p ra c t i ce s ,  ea ch  co un t r y ’ s  au th o r i t y  
t r i es  t o  i mp le me n t  a  n a r r o w  de f i n i t i o n  o f  t h e  e x t en t  o f  t he  d om es t i c  
i n du s t r y,  i n  o rd e r  t o  ach ie v e  t he  g oa l  o f  p r o t ec t i n g  t he  d om e s t i c  
i n du s t r y  f r o m in ju ry.  F o r  e xa mp le ,  i n  t h e  an t i d um p in g  c a se  o f  
A me r i ca  ag a in s t  t h e  Japan ese  b ee pe r  ma c h i ne ,  t h e  A me r i ca n  
I n t e r n a t i on a l  Tra d e  C om mi ss ion ,  s t r i c t l y  ac co r d ing  t o  ph ys i c a l  
ch a ra c te r i s t i cs ,  de te r m in ed  t ha t  t h e  d ig i ta l  b ee pe r  m ach ine  a n d  
t he  co mmo n  be ep e r  ma ch in e  a re  no t  l i ke  p rod uc ts .  Th e  d ome s t i c  
i n du s t r y  i n  t h i s  ca se  t h en  on l y  co ns i s t e d  o f  t he  Mo to ro la  Compa n y.  
 
Two  exce p t i o ns  m us t  b e  n o t ed .  F i r s t ,  i f  so me  d om es t i c  p r od uce r s  
a re  a sso c ia t ed  w i t h  t he  e xpo r t e r s  o r  imp o r te r s ,  o r  i f  t he y  
t he mse l v e s  a r e  t he  i mp o r te r s  o f  du m pe d  p r od uc ts ,  su c h  p r od uce r s  
m ay  b e  e xc lu ded  f r o m t he  d om es t i c  i n du s t r y. 439  S eco nd ,  i n  

                                                        
437  S o u t h  A f r i c a  A n t i d u m p i n g  R e g u l a t i o n s :  P a r t  A -  D e f i n i t i o n s .  
438  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e .  A r t i c l e  4 . 1  
439  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  4 . 1  ( i ) .  A l s o  s e e  B r ya n  a n d  
B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 5 1 .  F o r  a  m o r e  s p e c i f i c  i n t e r p r e t a t i o n ,  
A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  
A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e ,  A r t i c l e  4 . 1  ( i ) .  N o t e  11  s t a t es :  “ F o r  
t h e  p u r p o s e  o f  t h i s  pa r a g r a p h ,  p r o d u c e r s  s h a l l  b e  d e e m e d  t o  b e  
r e l a t e d  t o  e x p o r t e r s  o r  i m p o r t e r s  o n l y  i f  ( a )  o n e  o f  t h e m  d i r e c t l y  o r  
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e xce p t i on a l  c i r cu ms tan ces ,  “ t h e  t e r r i t o r y  o f  a  Membe r  ma y,  f o r  t he  
p rod uc t i o n  i n  qu e s t i o n ,  b e  d i v i de d  i n to  t wo  o r  mo re  co mp e t i t i ve  
m ar ke ts  a n d  t he  p ro duce rs  w i t h in  ea ch  m ar ke t  m ay  b e  r e ga r de d  a s  
a  sepa r a t e  i nd us t r y  i f  ( a )  t h e  p r od uce r s  w i t h i n  suc h  ma r ke t  se l l  a l l  
o r  a lmo s t  a l l  o f  t h e i r  p rod uc t i on  o f  t he  p ro duc t  i n  qu es t i on  i n  t h a t  
m ar ke t ,  a n d  ( b )  t he  de ma nd  i n  t h a t  m a r ke t  i s  no t  t o  any  s ub s tan t i a l  
d eg r ee  su pp l i ed  b y  p ro du c e rs  o f  t he  p ro du c t  i n  qu es t i on  l o ca t ed  
e l se w h er e  i n  t he  t e r r i t o r y. ” 440 
 
I n  p r ac t i ce ,  t he  use  o f  t he  r eg io n a l  m ar k e t  i mp os e s  a  m o r e  
r i g o ro us  s tan da rd  o f  de te rm in in g  ma te r i a l  i n j u r y  o r  t h re a t  o f  
m a t e r i a l  i n j u r y.  W h en  us i n g  a  r e g io na l  i n d u s t r y  an a l y s i s ,  t he  
a u t ho r i t i e s  o f  a n  i m po r t i ng  cou n t r y  mu s t  f i n d  m a t e r i a l  i n j u r y  o r  
t h re a t  o f  ma te r i a l  i n j u r y  w i t h  r e spe c t  t o  a l l  o r  a lmo s t  a l l  o f  t he  
d om es t i c  p r od uc t i o n  w i t h in  t h e  r e g io n ,  w h i l e  i t  mu s t  f i n d  i n ju r y  o r  
t h re a t  t h e reo f  t o  o n l y  a  ma jo r  p rop o r t i on  o f  p ro du ce r s  whe n  t he  
i n du s t r y  span s  t he  wh o le  co un t r y.  A reg ion a l  i n du s t r y  i n j u r y  
a na l y s i s  p e r m i ts  a n  a f f i r ma t i ve  i n ju r y  d e t e r m in a t i o n  e ve n  w he n  t he  
d om es t i c  i n du s t r y  as  a  w h o le  i s  no t  i n j u r e d ,  b u t  r eq u i r e s  a  h ig h e r  
i n c id en ce  o f  i n j u r y. 441 
 
4 .7 .2  Cap t i ve  p roduc t ion  and  the  de te rmina t ion  o f  the  
domest ic  i ndus t ry  
 
I n  r e cen t  y ea rs ,  t he  cap t i ve  p ro du c t i on  p ro b le m h a s  b eco m e  
in c rea s in g l y  p ro m in en t  i n  i n te rna t i o na l  a n t i du mp ing  p rac t i ce .  
E xa m p le s  a r e  t h e  19 91  G ime le c  ca se  ( Eu ro pe an  U n i on ) , 442 t he  
1 99 2  Toma to  p r o d uc t  cas e  ( Ca na da ) , 443  t he  19 99  U . S . - Japan  
Ho t -Ro l l e d  St ee l  P ro du c ts  ca se  (A me r i ca ) , 444  a nd  t he  20 00  
Ho t -Ro l l e d  Co i l s  P rod uc ts  case  (E u ro pe an  Un io n ) . 445 

                                                                                                                                                               
i n d i r e c t l y  c o n t r o l s  t h e  o t h e r ;  o r  ( b )  b o t h  o f  t h e m  a r e  d i r e c t l y  o r  
i n d i r e c t l y  c o n t r o l l e d  b y  a  t h i r d  p e r s o n ;  o r  ( c )  t o g e t h e r  t h e y  d i r e c t l y  
o r  i n d i r e c t l y  c o n t r o l  a  t h i r d  p e r s o n ,  p r o v i d e d  t h a t  t h e r e  a r e  g r o u n d s  
f o r  b e l i e v i n g  o r  s u s p e c t i n g  t h a t  t h e  e f f e c t  o f  t h e  r e l a t i o n s h i p  i s  
s u c h  a s  t o  c a u s e  t h e  p r o d u c e r  c o n c e r n e d  t o  b e h a v e  d i f f e r e n t l y  f r o m  
n o n - r e l a t e d  p r o d u c e r s .  F o r  t h e  p u r p o s e  o f  t h i s  pa r a g r a p h ,  o n e  
s h a l l  b e  d e e m e d  t o  c o n t r o l  a n o t h e r  wh e n  t h e  f o r m e r  i s  l e g a l l y  o r  
o p e r a t i o n a l l y  i n  a  p o s i t i o n  t o  e x e r c i s e  r e s t r a i n t  o r  d i r e c t i o n  o v e r  
t h e  l a t t e r. ”  

440  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  
A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  4 . 1  ( i i ) .  A l s o  s e e  B r y a n  a n d  
B o u r s e r e a u  1 9 8 4 - 1 9 8 5 a : 6 5 1 ;  1 9 8 4 - 1 9 8 5 b : 6 7 9 .  

441  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 7 9 .  
442  S e e  E . U .  C o u r t .  N o . C - 3 1 5 / 9 0 .  1 9 9 1 .  
443  N Q - 9 2 - 0 0 6 .  
444  S e e  U S I T C  P u b l i c a t i o n  1 9 9 9 : 3 2 0 2 .  
445  S e e  E . U .  C D .  N o . 2 8 3 / 2 0 0 0 / E C S C.  a n d  C D .  N o . 2 8 4 / 2 0 0 0 / E C S C .  

E C S C r e f e r s  t o  t h e  E u r o p e a n  C o a l  a n d  St e e l  C o m m u n i t y.  
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Cap t i ve  p rod uc t i o n  re f e r s  t o  t he  p ra c t i ce  whe re  a  p rod uce r  
i n te r na l l y  d i r ec ts  a  pa r t  o f  a  sem i f i n i s h ed  p rod uc t  t o  a  d o wn s t re a m  
m an u f ac t u r i n g  p r o ce s s .  I n  ge ne r a l ,  cap t i v e  p ro du c t i on  ha s  t h r e e  
ch a ra c te r i s t i c s :  
 
•  I t  m u s t  b e  t he  r es u l t  o f  a n  asso c ia t ed  t r an sac t i on  b e t w e e n  

th e  d i f f e r en t  p ro du c t i o n  de pa r tm en ts  o f  a n  e n t e r p r i s e ,  o r  
be twee n  th e  d i f f e re n t  a f f i l i a t e d  en te rp r i se s  o f  a  co rp o ra t i o n .  

•  The  p r i ce  o f  ca p t i ve  p rod uc t i on  i s  r a re l y  a f f ec t ed  b y  ma rke t  
p r i ce  r u le s .  

•  T he  pa r t  o f  a  se mi f i n i she d  p rod uc t  h as  be en  t r a ns fo rm e d  i n to  
a  d i s t i n c t  p ro du c t .  

 
Th i s  se m i f i n i she d  p rod uc t  t yp i ca l l y  c i r cu l a t e s  b e t wee n  a sso c ia t ed  
p r od uc t i o n  de pa r tm en ts  o r  a f f i l i a t e d  e n t e r p r i se s .  C an ad a  ca l l s  i t  
“ i n s i d e  p r od uc t i o n ” ,  an d  Amer i ca  a nd  t he  E u rop ea n  Un io n  ca l l  i t  a  
“ ca p t i ve  ma rke t ” .  Bu t  i n  f ac t ,  i t  i s  no t  an  un a l l o ye d  marke t .  
Op po s i t e  t o  a  cap t i ve  ma r ke t ,  t he  Eu r op ea n  U n io n  c a l l s  i t  a  “ f r ee  
m ar ke t ”  f o r  t he  se mi f i n i she d  p ro du c t .  Amer i ca  ca l l s  i t  a  “ m e r c h a n t  
m ar ke t ” .  T h i s  imp l i e s  t h a t  t h e  sem i f i n i sh e d  p ro du c t  doe s  no t  
c i r cu la te  be twee n  asso c ia te d  p rod uc t i on  d epa r t me n ts  o r  a f f i l i a t ed  
e n t e r p r i s es ,  bu t  e n t e r s  c i r c u la t i o n  l i n ks  w he r e  p r i ce  i s  c a l cu la t ed  
u nd e r  ma r ke t  p r i ce  r u le s  t o  be  so ld  t o  i nd ep en de n t  bu ye r s .  
 
Cap t i ve  p rod uc t i on  i s  co ns i de re d  as  a  ca te go ry  o f  l i ke  p ro duc t .  I t  
w i l l  no t  o n l y  a f f e c t  t h e  e x te n t  a nd  q ua n t i t y  o f  t he  l i ke  p r o du c t ,  b u t  
a l so  t h e  de te rm i n a t i on  o f  t he  e x t e n t  o f  t he  d om es t i c  i n du s t r y.  
T h e re fo re ,  i t  d i r ec t l y  r e l a te s  t o :  ( a )  w he th e r  t he  ap p l i ca n t  
r e p re sen ts  t h e  do me s t i c  i n du s t r y, 446  and  (b )  whe the r  dump ing  
h a rms  t h e  do me s t i c  i n du s t r y  o f  t h e  l i ke  p rod uc t .  I n  g ene ra l ,  i f  t h e  
ca p t i ve  p r od uc t i o n  i s  con s id e re d  i n  t he  ca t eg o r y  o f  t h e  l i ke  
p r od uc t ,  t h e  e x t e n t  o f  t h e  d om es t i c  i nd u s t r y  i s  b ig ge r.  T he  
p oss i b i l i t y  o f  t he  i n j u r y  wh i ch  du mp ing  cau ses  to  t h e  d omes t i c  
i n du s t r y  i s  t h e re fo re  sma l l e r.  Co n t ra r i l y,  i f  t he  ca p t i ve  p rod uc t i o n  
i s  no t  co n s id e re d  i n  t h e  ca t eg o r y  o f  l i ke  p r o d uc t ,  t h e  e x t en t  o f  
d omes t i c  i nd us t r y  i s  sma l l e r,  a nd  th e  po ss i b i l i t y  o f  t he  i n j u r y  i s  
b igg e r. 447  I n  p ra c t i c e ,  t he  ap p l i ca t i o n  pa r t i e s  o f t en  ask  t he  
a u t ho r i t y  n o t  t o  co ns id e r  t h e  “ ca p t i ve  m ar ke t ” ,  b u t  on l y  u se  t he  
“ f r ee  ma r k e t ”  o r  “ me r cha n t  ma r ke t ” .  T he  ap pe l l e e  pa r t i es  o f t e n  
make  th e  req ue s t  t o  use  bo t h .  Th e  a u t ho r i t i e s  i n  t u rn ,  o f t e n  p re fe r  

                                                        
446  J a c k s o n  a n d  Ve r m u l s t  1 9 9 0 : 1 4 8 .  
447  S e e  a b o v e  s e c t i o n  4 . 3 . 1  
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n o t  t o  use  cap t i ve  p rod uc t i on  i n  o rd e r  t o  sa fe gu a rd  t h e i r  d o me s t i c  
i n du s t r y.  
 
A n  au th o r i t y  ca n n o t  se l f i sh l y  ad o p t  a  p ro te c t i on i s t  a t t i t u d e .  
I n ve s t i ga t i o ns  mu s t  p rog ress  un de r  t h e  re qu i r emen ts  o f  t h e  WTO.  
T h ese  r eq u i r e me n ts  o f  t he  WTO an d  t he  dec i s io ns  o f  t h e  W TO  
D isp u t e  Se t t l emen t  Bo dy  (DSB )  o n  h ow  to  t r ea t  ca p t i ve  p rod uc t i o n  
f a l l  i n t o  two  ca te go r i es :  t h e  Amer i can  mod e  a nd  t he  Eu ro pe a n  
Un ion  mode .  
 
Th e  A me r i can  Ta r i f f  A c t  o f  1 93 0  re ad s :   

 
I f  d o m e s t i c  p r o d u c e r s  i n t e r n a l l y  t r a n s f e r  s i g n i f i c a n t  
p r o d u c t i o n  o f  t h e  d o m e s t i c  l i k e  p r o d u c t  f o r  t h e  p r o d u c t i o n  
o f  a  d o w n s t r e a m  a r t i c l e  a n d  s e l l  s i g n i f i c a n t  p r o d u c t i o n  o f  
t h e  d o m e s t i c  l i k e  p r o d u c t  i n  t h e  m e r c h a n t  m a r k e t ,  a n d  t h e  
C o m m i s s i o n  f i n d s  t h a t -  
( 1 )  t h e  d o m e s t i c  l i k e  p r o d u c t  p r o d u c e d  t h a t  i s  

i n t e r n a l l y  t r a n s f e r r e d  f o r  p r o c e s s i n g  i n t o  t h a t  
d o w n s t r e a m  a r t i c l e  d o e s  n o t  e n t e r  t h e  m e r c h a n t  
m a r k e t  f o r  t h e  d o m e s t i c  l i k e  p r o d u c t ,  

( 2 )  t h e  d o m e s t i c  l i k e  p r o d u c t  i s  t h e  p r e d o m i n a n t  
m a t e r i a l  i n p u t  i n  t h e  p r o d u c t i o n  o f  t h a t  d o w n s t r e a m  
a r t i c l e ,  a n d  

( 3 )  t h e  p r o d u c t i o n  o f  t h e  d o m e s t i c  l i k e  p r o d u c t  s o l d  i n  
t h e  m e r c h a n t  m a r k e t  i s  n o t  ge n e r a l l y  u s e d  i n  t h e  
p r o d u c t i o n  o f  t h a t  do w n s t r e a m  a r t i c l e ,  

t h e n  t h e  C o m m i s s i o n ,  i n  d e t e r m i n i n g  m a r k e t  s h a r e  a n d  
t h e  f a c t o r s  a f f e c t i n g  f i n a n c i a l  p e r f o r m a n c e  s e t  f o r t h  i n  
c l a u s e  ( i i i )  [ i m pa c t  o n  a f f e c t e d  d o m e s t i c  i n d u s t r y - M T ] ,  
s h a l l  f o c u s  p r i m a r i l y  o n  t h e  m e r c h a n t  m a r k e t  f o r  t h e  
d o m e s t i c  l i k e  p r o d u c t . 448 

 
I f  t h e  I n te rna t i on a l  Trad e  Com miss i on  i n ve s t i g a t es  i n j u r y  t o  t he  
d om es t i c  i n du s t r y  -  f o r  e xamp le  i f  t he y  f i nd  som e  ve r t i ca l l y -  
i n t eg ra ted  Amer i can  p roduce rs  se l l i ng  s ign i f i can t  vo lu mes  o f  l i ke  
p r od uc t  i n  t h e  me rcha n t  m a r ke t ,  a n d  a t  t he  sa me  t im e  th ey  a l so  
i n te r na l l y  t r an s fe r  a  s ig n i f i ca n t  vo lum e  o f  l i ke  p r odu c t  t o  a  
d owns t re a m l i n k  t o  p rocess  i n t o  a  d i s t i nc t  a r t i c l e  -  t h en  t he  
Com mi ss ion  w i l l  u se  t he  Ca p t i ve  P ro duc t i o n  C l ause . 449 
 
                                                        
448  A n t i d u m p i n g  a n d  C o u n t e r v a i l i n g  D u t y  St a t u t e s ,  1 9  U . S . C .  § 1 6 7 7 .  

(  7 )  ( C )  ( i v ) .  S e e  a l s o  C h u n g  1 9 9 4 - 1 9 9 5 : 5 1 2 .  
449  S e e  T h e  f i r s t  b i l l  o f  d e f e n s e :  U . S . - J a pa n  h o t - r o l l e d  s t e e l  p r o d u c t s  

c a s e .  1 9 9 9 .  p A - 1 9 7 - 2 0 0 .  
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A cco rd in g  t o  Wa ng  He ng ta o ,  t he  Ca p t i ve  P rod uc t i o n  C lau se  i s  
su b je c t  t o  f o u r  r e qu i remen ts : 450 
 
F i r s t ,  t he  I n te r na t i o na l  Tra de  Co m m i ss io n  sh ou ld  d e t e r m ine  t h a t  
t he re  i s  a  s ign i f i ca n t  vo lu me  o f  l i ke  p r o du c ts  so ld  i n  t h e  me rcha n t  
m ar ke t  b y  d om es t i c  p rod uce rs .  A t  t he  sa me  t i m e ,  t he r e  s ho u ld  be  a  
s i gn i f i ca n t  vo lu m e  o f  l i ke  p r o du c ts  use d  to  p ro ces s  i n t o  a  d i s t i n c t  
d ow ns t r e a m a r t i c l e  i n  t h e  c ap t i ve  ma r ke t  b y  do m es t i c  p r od uce r s  
t he mse l ve s .  (Ho w e ve r,  t h e  I n te rna t i o na l  Trad e  Com miss ion  ha s  
n o t  g i ven  a n  e xp la n a t i on  f o r  “ s i g n i f i c a n t  vo lu m e” .  Wh a t  qu an t i t i e s  
a r e  s ig n i f i ca n t ?  To  d ec ide  t h i s  t h e  a u t ho r i t y  h as  a  d i s c r e t i o na r y  
power. )  
 
S eco nd ,  t he  I n t e rn a t i on a l  Trad e  Co mmiss ion  sh ou ld  d e t e rm in e  
w he th e r  t he  do me s t i c  l i ke  p r o du c ts  t h a t  a re  i n t e r n a l l y  p r od uce d  a s  
a  d ow ns t r ea m a r t i c l e  d id  en t e r  t he  m er ch an t  m a rke t .  
 
Th i rd ,  t he  I n t e rn a t i on a l  Tr a de  Commiss ion  sh ou ld  de te rm in e  t h a t  
t he  do me s t i c  l i ke  p rod uc t ,  wh i ch  i s  so ld  i n  t h e  merch an t  marke t ,  i s  
n o t  u sed  t o  p ro ces s  a  d ow n s t r ea m a r t i c l e .  
 
F o u r t h ,  t h e  I n te rna t i on a l  Tra de  Co mm i ss io n  sh ou ld  d e t e r m i ne  
w he th e r  t he  do me s t i c  l i ke  p r od uc t  i s  t he  ma in  r a w  an d  p ro ce s sed  
m a t e r i a l  i n  t he  p r od uc t i o n  o f  a  do w ns t r ea m a r t i c l e . 451 
 
A f t e r  t he  ab o ve  fo u r  r eq u i r e me n ts  a re  me t ,  t he  I n t e r na t i on a l  Tra d e  
Com mi ss ion  can  f o cus  p r ima r i l y  on  t he  me rcha n t  ma rke t  f o r  t he  
d omes t i c  l i ke  p ro d uc t  t o  de te rm in e  ma rke t  sh a re  an d  t h e  f a c to r s  
a f f ec t i n g  f i n an c ia l  p e r fo r ma nce .  
 
Th e  de c i s i o n  o f  t h e  I n te rna t i o na l  Trad e  Com miss ion  i n  t h e  ca se  o f  
t he  J apan  E xpo r ts  o f  H o t - Ro l l e d  Ste e l  P ro du c ts  r e f l e c ts  t he  ac t ua l  
m od us  o f  t h e  Ame r i ca n  a u t ho r i t y.  W h en  th e  In te r na t i o na l  Tra de  
Com mi ss ion  an a l y sed  t h e  who le  ma rke t  d a ta ,  t hey  f ocu se d  
p r ima r i l y  o n  t h e  m er ch an t  ma rke t ,  b u t  d id  n o t  a na l y se  t h e  cap t i v e  
m ar ke t .  On  t h i s  p o in t ,  Japan  r e ac t e d  by  co n t e nd in g  t h a t  wh en  t he  
I n t e r n a t i on a l  Tra de  Co m m i s s io n  i m p le me n t ed  t h e  C ap t i ve  
P ro du c t i on  C la u se ,  a nd  d id  n o t  i m p lemen t  t h e  r e qu i r emen t  t o  
“ f ocu s  p r ima r i l y  on  t h e  mercha n t  ma rke t ” ,  t he  Co mmiss io n  a c tu a l l y  
ch an ge d  th e  reg u la t i o n  i n t o  on e  fo cus ing  “on l y ”  o n  t h e  me rcha n t  

                                                        
450  Wa n g  H e n g t a o  2 0 0 3  P r e l i m i n a r y  s t u d y  o f  l e g a l  p r o b l e m  o f  c a p t i v e  

p r o d u c t i o n .  S e e  h t t p : / / w w w. l a w - c k . c o m / t e x t b o x . a s p ? a c t i o n = n e w   
451  Wa n g  H e n g t a o  2 0 0 3  P r e l i m i n a r y  s t u d y  o f  l e g a l  p r o b l e m  o f  c a p t i v e  

p r o d u c t i o n .  S e e  h t t p : / / w w w. l a w - c k . c o m / t e x t b o x . a s p ? a c t i o n = n e w   
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m ar ke t .  Ja pa n  th en  to ok  t h i s  d i spu te  t o  t he  W TO D i sp u te  
S e t t l e me n t  Bo dy.  
 
S im i l a r  t o  A me r i ca ,  t h e  Eu ro pe an  Un io n ’s  Sta t u t es  do  no t  ha ve  a  
sp ec ia l  p ro v i s i on  f o r  cap t i ve  p ro du c t i on .  Th e  Eu ro pe an  Un io n  ha s  
o n l y  a  B a s i c  An t i d ump in g  Re gu la t i o n ,  No .  24 23 /8 8 .  I n  Eu ro pe an  
U n i on ’s  C a se  La w,  h ow e ve r,  t he r e  a re  m or e  t h an  o ne  
p r e ju d i c a t i on s ,  su ch  a s  t he  1 99 1  G im e le c  ca se .  
 
Th e  Eu ro pe an  Un i on  Cou r t  s ta te d  t h a t :  

 
U n d e r  A r t i c l e 4  ( 2 )  ( a )  o f  t h e  B a s i c  A n t i d u m p i n g  
R e g u l a t i o n ,  N o . 2 4 2 3 / 8 8 ,  t h e  v o l u m e  o f  i m p o r t s  m u s t  b e  
e x a m i n e d  t o  d e t e r m i n e  i n  pa r t i c u l a r  wh e t h e r  t h e r e  h a s  
b e e n  a  s i g n i f i c a n t  i n c r e a s e ,  e i t h e r  i n  a b s o l u t e  t e r m s  o r  
r e l a t i v e ,  t o  p r o d u c t i o n  o r  c o n s u m p t i o n  i n  t h e  C o m m u n i t y.  
I t  f o l l o w s  t h a t ,  i f  t h e  i n c r e a s e  i n  i m p o r t s  i s  n o t  e x p r e s s e d  
i n  a b s o l u t e  t e r m s ,  t h e  m a r k e t  s h a r e  c o v e r e d  b y  t h e  
i m p o r t s  a l l e g e d  t o  h a v e  b e e n  d u m p e d  m u s t  i n  p r i n c i p l e  b e  
a s s e s s e d  i n  r e l a t i o n  t o  t h e  wh o l e  o f  C o m m u n i t y  
p r o d u c t i o n  o r  c o n s u m p t i o n ,  t h a t  i s ,  b y  r e f e r e n c e  t o  t h e  
v o l u m e  o f  t h e  “ w h o l e  m a r k e t ” .  A n  e x c e p t i o n  t o  t h i s  r u l e  
c a n  b e  j u s t i f i e d  i n  s o  f a r  a s  t h e  m a r k e t  c o n c e r n e d  s h o ws  a  
c l e a r  s e pa r a t i o n  b e t w e e n  a  “ c a p t i v e  m a r k e t ”  a n d  t h e  “ f r e e  
m a r k e t ” ,  s i n c e  i n  s u c h  a  c a s e  s a l e s  o n  t h e  “ c a p t i v e  
m a r k e t ”  d o  n o t  c o m e  i n t o  c o m p e t i t i o n  w i t h  p r o d u c t s  s o l d  
o n  t h e  “ f r e e  m a r k e t ”  a n d  c a n n o t  t h e r e f o r e  b e  s u b j e c t  t o  
t h e  e f f e c t s  o f  a n y  d u m p i n g . 452 

 
Th e  Eu rop ea n  Un io n  Cou r t  a l so  f o r m u la te s  t h e  s tan da rds  f o r  t h ree  
b as i c  i s sue s  t o  b e  d ec id ed :  ( a )  wh e t he r  t h e  p rod uc t  un de r  
i n ve s t i g a t i on  i s  so l d  i n  t h e  s a me  ma r k e t  an d  f o r  t he  sa m e  g oa l ;  ( b )  
whe th e r  E u rop ea n  Un ion  p rod uce r s  so ld  t he  p rod uc t  un de r  
i n ve s t i g a t i on  t o  a s so c ia te d  o r ga n i z a t i on s  o r  t he  n on -a sso c ia t ed  
c l i en ts ,  an d  wh e t he r  t he  se l l i ng  p r i ces  we re  a pp rox ima t e l y  t he  
sa me  o r  n o t ;  an d  ( c )  w he th e r  t he  p rod uce r s  o f  t h e  down s t re a m  
p rod uc t  p u rch ase d  t he  p roduc t  u nd e r  i n ve s t i g a t i on  n o t  on l y  f r o m  
t he  a sso c ia t ed  s up p l i e r s  o f  t h e  Eu r op ea n  U n io n ,  b u t  a l so  f r om t he  
impo r te r s  o r  o th e r  no n -asso c ia te d  p r o du ce rs .  
 
Two  e xa mp le s  o f  ac tu a l  case s  whe re  t h e  Eu ro pe an  Un io n  de a l t  
w i t h  t h e  p rob le m o f  ca p t i ve  p ro du c t i o n  a re :  
 
                                                        
452  G i m e l e c  1 9 9 1  E U ,  R e c i t a l  3 .  
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•   t h e  19 91  G ime le c  Ca se  an d 453 
•   t h e  20 00  Ho t -Ro l l e d  Co i l s  P rod uc ts  C a se 454 
 
I n  t h e  G ime le c  C ase  t he  E u ro pe an  Un io n  Co mmiss io n  ma de  a  
d ec i s ion  on  26  Ju l y  1 99 0 ,  t o  en d  a n  a n t i du mp i ng  i n ve s t i ga t i o n  i n t o  
p roce du r e  i n  an  e le c t r i ca l  mach in e  impo r ta t i o n . 455 The  ap pe l l ee  
co un t r i e s  we re  B u lg a r i a ,  Ro ma n ia  an d  Czecho s lo va k ia .  T he  
r e p re sen ta t i ve s  o f  t he  E u r op ea n  U n io n  i nd us t r y  we r e  no t  sa t i s f i e d  
w i t h  t h i s  dec i s ion ,  a nd  a sked  t he  E u r o pe an  U n i on  C ou r t  f o r  a  
j u d i c i a l  r e v i e w. 456 
 
Th e  re p resen ta t i ve s  o f  t he  Eu ro pe an  Un io n  i n du s t r y  a rgu ed  t ha t  
t he  Co mmiss ion  sho u ld  n o t  h a ve  re fu sed  t he i r  c l a im .  The y  
g rou nd ed  t he i r  a r gu me n t  o n  t he  “ f r ee  marke t  sys t e m” .  I n  t he i r  
o p in io n ,  a  pa r t  o f  Eu rop ea n  Un ion  p rod uc t i on  co u ld  b e  so ld  i n  t he  
ca p t i ve  ma rke t  o f  a f f i l i a t ed  en te rp r i se s .  Th i s  pa r t  o f  sa le s  sho u ld  
n o t  be  l o oke d  o n  a s  a n  o rd i n a r y  t r ad e .  So  th e  impo r te d  p r od uc t  d i d  
n o t  a f f ec t  t h e  cap t i ve  m ar ke t  sys t em.  
 
On  2 7  N ov em be r  1 9 91 ,  t he  Eu r op ea n  U n i on  Co u r t  de c id ed :  ( a )  t h a t  
t he  e le c t r i ca l  m a c h ine s  un d e r  i n v es t i ga t i o n ,  e i t he r  im po r t ed  o r  
l o ca l ,  we re  a l l  so l d  i n  t he  sa me  marke t ,  and  we re  used  fo r  t he  
sa me  a im ,  t ha t  i s  t o  p rod uce  a  wa sh in g  ma ch in e .  Th e  e lec t r i ca l  
mach ine  p ro du ce r s  wh o  a r e  a sso c ia t ed  w i t h  t h e  wash ing  mach ine  
p rod uce r s  a l so  so ld  t h e i r  p r od uc t  t o  o th e r  n on -asso c ia t ed  wash ing  
m ach ine  p r od uce r s ,  a nd  t he  p r i ce  w a s  ap p ro x i m a t e l y  t h e  sa me  a s  
t he  p r i ce  f o r  w h i c h  t he  p ro du c t  w a s  so l d  i n  t he  ca p t i ve  m ar ke t .  
Fu r th e rmo re ,  t he  wa sh ing  mach ine  p rod uce r s  no t  on l y  pu rcha sed  
t he  i m po r te d  e le c t r i ca l  ma ch in e ,  b u t  a l so  pu r ch a sed  t he  e lec t r i ca l  
m ach ine  p ro du ced  by  t wo  i n d ep en de n t  Eu r o pe an  Un io n  p r o du ce rs ,  
a nd  (b )  t h a t  be ca u se  t he re  wa s  no t  a  c l ea r  d i s t i n c t i o n  be twee n  a  
“ ca p t i ve  marke t ”  an d  t h e  “ f r e e  ma rke t ” ,  t h e  Eu ro pe an  Un ion  
Com mi ss ion  use d  t he  p r i n c i p l e  o f  “ t h e  p rod uc ts  re l a t i o n  t o  t he  
vo lu m e  o f  t he  w h o le  m ar ke t ” . 457 

                                                        
453  S e e  E . U .  C o u r t .  N o . C - 3 1 5 / 9 0 .  1 9 9 1 .  
454  S e e  E . U .  C D .  N o . 2 8 3 / 2 0 0 0 / E C S C .  a n d  C D .  N o . 2 8 4 / 2 0 0 0 / E C S C .  
455  F o r  a n  i n t r o d u c t i o n  o f  E u r o p e a n  U n i o n  C o m m u n i t y  i n s t i t u t i o n ,  s e e  

O u d s t e n  1 9 8 9 : 3 3 2 - 3 3 3 .  T h e  a r t i c l e  s t a t e s :  “T h e  C o m m u n i t y  
i n s t i t u t i o n  m o s t  i n v o l v e d  i n  a n t i - d u m p i n g  p r o c e e d i n g s  i s  t h e  
C o m m i s s i o n .  T h e  C o m m i s s i o n  e n j o y s  n e a r l y  c o m p l e t e  a u t o n o m y  i n  
a n t i - d u m p i n g  m a t t e r s .  …  T h e  r o l e  o f  t h e  E U  C o u n c i l  i s  l i m i t e d  t o  
t h e  f o r m a l  i m p o s i t i o n  o f  d e f i n i t i v e  d u t i e s .  …  T h e  E U  A dv i s o r y  
C o m m i t t e e  i s  m a d e  u p  o f  r e p r e s e n t a t i v e s  o f  m e m b e r  s ta t e s .  I t s  
f u n c t i o n  i s  t o  a c t  as  a  f o r u m  f o r  c o n s u l t a t i o n  o f  m e m b e r  s ta t e s  b y  
t h e  C o m m i s s i o n … ”  

456  S e e  E . U .  C o u r t .  N o . C - 3 1 5 / 9 0 .  1 9 9 1 .  
457  S e e  E . U .  C o u r t .  N o . C - 3 1 5 / 9 0 .  1 9 9 1 .  
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I n  t he  200 0  H o t - Ro l l e d  C o i l s  P ro du c ts  C a se ,  t he  Eu r o pe an  
p rod uce r s  ap p l i e d  i n  Ja nu a ry  19 99  fo r  a  h o t - ro l l e d  co i l s  p rodu c ts  
a n t i du mp ing  i n ve s t i g a t i on  re ga rd in g  B u lga r i a ,  I nd ia ,  So u t h  A f r i ca ,  
Ta iwan  a nd  Yug os l a v ia .  I n  t h i s  ca se ,  t h e  Com miss ion  d i d  n o t  f o l l ow  
t he  p r i n c i p l e  wh i ch  t h e  E u rop ea n  Un ion  Co u r t  en un c ia t ed  i n  t he  
G ime lec  Ca se .  T he  Commiss io n  de te rm in ed  t h a t  t h e  cap t i ve  
p r od uc t i o n  u nd e r  i n ve s t i g a t i on  d i d  n o t  co mpare  w i t h  t he  o t h e r  
p rod uc t i o n  o f  t h e  Eu ro pe an  Un ion .  Th us ,  t he y  a rgu ed ,  t h e  cap t i ve  
marke t  a nd  th e  f r ee  marke t  ca n  be  d i s t i ngu i shed  c le a r l y.  The  
Com mi ss ion  t he n  use d  t h e  da ta  o f  t h e  f r e e  ma rke t . 458 
 
I n  summa ry :  t he  Amer i can  an d  E u ro pe an  Un io n ’s  l eg i s l a t i o n  a nd  
p r ac t i ce s  i nd i ca t e  t ha t  a l t h ou gh  th ey  a l l  d i v i de  t h e  do me s t i c  
i n du s t r y  o f  t h e  l i ke  p r od u c t  i n to  t he  ca p t i ve  a nd  t he  f r ee  o r  
m er ch an t  ma r ke t ,  t h e i r  p r ac t i ce s  d i f f e r.  Amer i ca  o n l y  e v a lua te s  t he  
who le  ma rke t  a nd  t he  merch an t  ma rke t ,  bu t  does  no t  eva lua te  t he  
ca p t i ve  ma r ke t  c l e a r l y.  T he  Amer i c an  s y s t em  i s  a ga ins t  t h e  
p r i nc i p le s  o f  t h e  WTO.  T h e  Eu r op ea n  Un ion  e va lua te s  a nd  
a na l y se s  bo t h  t he  cap t i v e  a n d  f r ee  m ar ke t  c l e a r l y,  an d  a cco r d ing  
t o  t h e  re a l  f a c ts  o f  each  ca se ,  ma ke s  a  d e t e r m ina t i on  on  t he  f i n a l  
a nd  p rec i se  e x t en t  o f  t he  domes t i c  i n du s t r y  i n  l i ke  p rod uc ts .  
 
I n  con seq ue nce ,  f o r  t he  de ve l op me n t  o f  S ou th  A f r i can  a nd  C h in e se  
a n t i du mp i ng  l a ws ,  t h e  E u r o pe an  Un ion  mo d e  w i l l  be  t h e  b e t te r  
o p t i on .  
 
4 .8  Conc lus ion  
 
A n t i du mp ing  su b s tan t i ve  l a w,  as  an  impo r ta n t  pa r t  o f  an t i du mp in g  
l a w,  i s  co n t i nu a l l y  amen de d  a nd  de ve lo pe d  b y  t h e  WTO.  I t  s t i l l  ha s  
so me  sh o r t com ing s  wh i ch  a r e  d i scu ss ed  i n  t h i s  cha p t e r,  such  a s  
t he  p rob lem o f  n o nmarke t  e con om y  co un t r i e s  an d  t h e  p ro b le m o f  
ca p t i ve  p ro duc t i o n .  The  de ve lo pmen t  o f  each  co un t r y ’ s  
a n t i du mp ing  l a w  i s  d i f f e ren t ,  an d  i n  so me  p la ces  ea ch  co un t r y ’ s  
co mp r eh e n s ion  o f  t h e  WTO A n t i du mp ing  Ag r ee me n t  a l so  d i f f e r s .  
 
S ou th  A f r i ca ,  a s  a  cou n t r y  w h ich  h ad  en ac te d  a n  an t i d um p in g  l a w  
e a r l i e r,  e f f ec t i ve l y  u ses  i t s  a n t i du mp in g  su bs ta n t i ve  l aw,  w h i ch  ca n  
so l ve  so me  p r ob l em s  i n  p r ac t i ce ,  bu t  s t i l l  n ee ds  t o  be  imp r o v e d .  
Fo r  som e  p ro b le ms ,  su ch  a s  no nmarke t  e cono my  cou n t r y  a n d  
ca p t i ve  p r o du c t i on ,  S ou th  A f r i ca  ne ed s  t o  en ac t  m or e  spe c i f i c  
p r o v i s i on s  t o  ad d re ss  t he m.  
                                                        
458  S e e  E . U .  C D .  N o . 2 8 3 / 2 0 0 0 / E C S C  a n d  C D .  N o . 2 8 4 / 2 0 0 0 / E C S C .  
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C h i na  i s  a  y ou ng  me m b er  o f  t he  i n te r na t i o na l  a n t i du mp in g  
co mmun i t y.  Ob v io u s l y,  t h e re  a re  a  l o t  o f  p ro v i s i o n s  i n  i t s  
a n t i du mp i ng  s ub s ta n t i ve  l a w  wh i ch  n e e d  to  b e  amen ded .  
 
U l t ima te l y,  i n  t h i s  cha p t e r,  i t  ha s  b ee n  ma d e  c l ea r  t h a t  S ou th  
A f r i ca ’s  a n t i d ump in g  sub s ta n t i ve  l a w  s t i l l  h a s  so me  w a y  to  g o  t o  
ke ep  up  w i t h  o th e r  co un t r i es ,  su ch  a s  t he  U S A’s  a nd  t he  Eu r o pe an  
U n i on ’s  a n t i dump i n g  l aw s .  S i m i l a r l y  C h in a  s t i l l  ha s  a  l o n g  wa y  t o  
g o  t o  a ch ie ve  t h i s  sam e  s ta nd a r d  i n  i n te r na t i o na l  an t i d um p in g  l a w.  
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Chapter  5  

Ant idumping Measures 
 
5 .1  In t roduct ion 
 
A c co r d in g  t o  a n t i du mp ing  p ro ce du r e s ,  wh en  th e  imp o r ta t i on  o f  a  
p rod uc t  u nd e r  i n ve s t i ga t i o n  i s  d e t e r m ine d  to  co ns t i t u te  d ump in g ,  
a nd  t hu s  t o  ca use  i n j u r y  t o  t he  do me s t i c  i n du s t r y  o f  t he  imp o r t i n g  
co un t r y,  t h e  au th o r i t y  o f  t he  i m po r t i n g  c ou n t r y  can  ta k e  
a pp rop r i a t e  a n t i du mp in g  mea su re s .  I n  t h i s  chap t e r,  t he  
i n te r na t i o na l  a n t i d um p in g  m ea s u re s  ( W TO a n t i du mp in g  
a g r e eme n ts )  w i l l  be  i n t r od uce d  f i r s t .  T h en  Sou th  A f r i c a ’s  a nd  
C h i na ’s  a n t i du mp in g  m ea su r e s  w i l l  b e  c om pa r ed  w i t h  t h a t  o f  t he  
Eu ropean  Un ion  and  t he  U .S .A .  The  ma in  f ocus  w i l l  be  on  p r i ce  
u nd e r tak i n gs ,  be c au se ,  i n  p ra c t i ce ,  p r i ce  u nd e r tak ing s  a re  u se d  
f r eq ue n t l y  b y  b o t h  a u t ho r i t i e s  o f  t he  impo r t i n g  c ou n t r i es  a n d  
e xpo r te r s . 459 Fo r  exa m-  p le :  O f  a  t o ta l  o f  35 6  ca se s  p ro c esse d  i n  
t he  U .S .  f r om 19 55  t o  1 96 6 ,  t he re  we re  on l y  11  f i n d in gs  o f  
a c t i on ab l e  du mp in g ,  wh e re as  8 1  ca ses  e nd e d  i n  p r i ce  re v i s i o n  o r  
t e r m ina t i o n  o f  sa le s .  Du r in g  t h e  f i r s t  9½ ye a r s  u nd e r  t he  U n i t ed  
K ing do m Du mp ing  Ac t  o f  19 57 ,  ab ou t  10 0  case s  we re  ad ve r t i se d  
a s  be in g  accep te d  f o r  f u l l  i n ves t i g a t i on  by  t h e  Bo a rd  o f  Trad e ;  o f  
t he se  1 00  cas e s ,  du t i e s  w e r e  impo sed  i n  12  a nd  ab ou t  1 5  w e r e  
r e so l v ed  by  vo lun ta r y  u nd e r tak ing s . 460 
 
5 .2  WTO ant idumping measures  
 
A l t h ou gh  p r i ce  un d e r ta k in gs  a r e  impo r ta n t ,  f i r s t l y  w e  n e ed  to  kn ow  
a l l  a bo u t  a n t i du mp i ng  m ea s u r es .  T h e  WTO  a n t i du mp in g  m ea su re s  
i n c lu de  p ro v i s ion a l  m ea su re s ,  p r i ce  un de r ta k ing s ,  d e f i n i t i ve  
a n t i du mp i ng  d u t i e s ,  an d  r e t r o ac t i v e  ap p l i ca t i on  o f  a n t i du mp in g  
d u t i es . 461 
 
5 .2 .1  Prov is iona l  measures  
 
P ro v i s io n a l  me asu res  ha ve  t wo  fo r ms :  o ne  i s  i mp os in g  p ro v i s io n a l  
a n t i du mp ing  d u t y ;  an d  t h e  o th e r  i s  tak ing  a  secu r i t y  –  by  ca sh  
d ep os i t  o r  bo nd  –  e qu a l  t o  t he  amou n t  o f  t he  an t i du mp ing  d u t y  

                                                        
459  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 5 8 .  S e e  a l s o  O u d s t e n  

1 9 8 9 : 3 2 1 - 3 8 1  f o r  a  d e t a i l e d  d i s c u s s i o n  o n  p r i c e  u n d e r t a k i n g s  i n  
E E C  a n t i d u m p i n g  l a w.  

460  S e a v e y  1 9 7 0 : 1 3 1  
461  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e  1 9 9 4 .  



 92

p r o v i s i on a l l y  e s t i m a t ed . 462 Howe ve r,  wh a t e ve r  k i nd  o f  me asu re ,  
t he  amou n t  may  n o t  be  g re a t e r  t h an  t h e  p ro v i s i o na l l y  e s t ima t ed  
m ar g in  o f  d um p in g . 463 
 
P r o v i s io n a l  an t i d u m p in g  me asu r es  ca n  b e  ta ke n  i f :  

( a )  A n  a n t i du mp ing  i n v es t i ga t i o n  h as  b ee n  i n i t i a t ed  an d  a  
p ub l i c  no t i ce  h a s  be en  g i ve n ; 464 

( b )  I n t e r e s te d  pa r t i e s  h a ve  b ee n  g i ven  ad eq ua te  
o pp o r t un i t y  t o  su bm i t  i n fo rma t i o n  an d  make  
commen ts ; 465 

( c )  A p re l i m i na r y  a f f i r m a t i ve  d e t e r m ina t i o n  h as  b ee n  ma d e  
t ha t  du mp ing  c au se d  a n  i n ju r y  t o  t he  d om e s t i c  
i n du s t r y ; 466 

( d )  T h e  a u tho r i t y  c on ce rn ed  ha s  de c id ed  t h a t  i t  i s  
n ece ssa ry  t o  ad op t  su ch  mea su re s  t o  p re ven t  t he  
co n t i n ue d  i n j u r y  d u r i n g  t h e  i n ve s t i ga t i o n ; 467 an d  

( e )  S i x t y  d a ys  f ro m t he  d a t e  o f  i n i t i a t i on  o f  t he  
i n ve s t i g a t i on  h a ve  e xp i re d . 468 

 
I n  o rd e r  t o  p re ven t  t h e  a u t ho r i t i es  f r om le ng th en ing  t he  
i n ve s t i g a t i ve  p ro ced u re  i n de f i n i t e l y  a f t e r  t he y  h a ve  de c ide d  o n  a  
p r o v i s i on a l  a n t i du mp ing  m e asu r e ,  o r  i n  o rd e r  t o  p re ve n t  t h em 
d ea l i n g  w i t h  a  p ro v i s io na l  a n t i d um p in g  me asu r e  u n r ea so na b l y,  t h e  
WTO An t i d ump in g  A g re eme n t  o f  19 94  p resc r i bes :  

( a )  Th e  ap p l i ca t i on  o f  p rov i s i on a l  me asu res  sh a l l  be  
l i m i t ed  t o  as  sho r t  a  pe r i od  a s  p oss ib l e . 469 

( b )  Th e  pe r i od  o f  a  p ro v i s i o na l  mea su re  sh a l l  no t  e xce e d  
f ou r  mo n t hs .  Upo n  re qu es t  by  e xpo r t e r s  rep rese n t i n g  
a  s ig n i f i c an t  p e r ce n tag e  o f  t he  t r ade  i n vo l ve d ,  t h i s  
ca n  be  e x t en de d  by  a  p e r i o d  n o t  e x cee d in g  s i x  

                                                        
462  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  P a r t  1 :  A r t i c l e  7 . 2  
463  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  7 . 2  
464  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  P a r t  1 :  A r t i c l e  7 . 1  ( i )  
465  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  P a r t  1 :  A r t i c l e  7 . 1  ( i )  
466  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  P a r t  1 :  A r t i c l e  7 . 1  ( i i )  
467  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  P a r t  1 :  A r t i c l e  7 . 1  ( i i i )  
468  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  P a r t  1 :  A r t i c l e  7 . 3  
469  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  P a r t  1 :  A r t i c l e  7 . 4  
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m on th s . 470 
( c )  W he n  au th o r i t i e s ,  i n  t he  co u rse  o f  a n  i n ve s t i ga t i o n ,  

d e t e r m in e  t h a t  a  du t y  l o w e r  t ha n  t he  ma r g in  o f  
d ump in g  wou ld  b e  su f f i c i e n t  t o  r emo ve  i n j u r y,  t he  
p e r i o ds  ma y  be  s i x  an d  n in e  mo n t hs  respec t i ve l y. 471 

 
5 .2 .2  Pr ice  Under tak ing  
 
P r i ce  un de r ta k in g  re fe r s  t o  a n  ag r eeme n t  b e t we en  e xpo r te r s  a n d  
t he  a u t ho r i t y  o f  t he  i m po r t i n g  co un t r y, 472 t ha t  e xpo r te r s  w i l l  vo lun -  
ta r i l y  r a i se  t he i r  p r i ces  s o  a s  t o  e l i m in a te  t h e  m a rg in  o f  d um p in g  o r  
ce ase  t o  e xpo r t  t o  t h e  a rea  i n  qu es t i on  a t  dumpe d  p r i ces ,  so  t h a t  
t he  au th o r i t y  i s  sa t i s f i ed  t h a t  t h e  i n ju r i o us  e f f e c t  o f  t he  du mp ing  i s  
r e mo ved . 473  T h en  th e  a u t ho r i t i e s  w i l l  su spe nd  o r  t e r m in a te  an  
a n t i du mp i ng  i n ve s t i ga t i o n . 474  T he  a u t ho r i t i e s  o f  t he  i mp o r t i ng  
co un t r y,  t he  p r o t ec t ed  d om es t i c  i n du s t r i e s  a n d  t he  exp o r t e r s  ca n  
a l l  be ne f i t  f r o m t he  p ro pe r  u se  o f  p r i ce  un de r ta k in g s . 475  
 
I n  p ra c t i c e ,  p r i ce  un de r ta k ing s  h a ve  bee n  used  o f t en . 476 Fo r  i n s -  
tan ce ,  f r om 19 82  to  19 86  th e  t o ta l  nu mb er  o f  i n ves t i g a t i on s  
co nc l ud e d  i n  t he  E U w a s  23 0 . 477  T he  i n ves t i ga t i on s  s ho w t he  
f o l l o w ing :  ( i )  I mp o s i t i on  o f  d u t i e s :  19 82 ,  7 ;  19 83 ,  20 ;  19 84 ,  5 ;  19 85 ,  
8 ;  19 86 ,  4 ;  ( i i )  Acce p tan ce  o f  u nde r tak in gs :  1 98 2 ,  35 ;  19 83 ,  2 7 ;  
1 98 4 ,  2 7 ;  1 98 5 ,  4 ;  1 98 6 ,  2 5 ;  a nd  ( i i i )  Te rm ina t e d  fo r  o t he r  r e aso ns :  
1 98 2 ,  9 ;  1 98 3 ,  11 ;  1 98 4 ,  10 ;  19 85 ,  20 ;  1 98 6 ,  1 8 . 478 11 8  case s  o f  
a n t i -  du m p ing  i n ve s t i ga t i o n s  w e r e  t e r m in a t e d  b y  us i n g  t he  p r i ce  
u nd e r tak i n g  me th od  d u r i n g  t h a t  t im e .   
 
M o r e  t ha n  5 0%  o f  a l l  i n v es t i ga t i o ns  w e r e  c on c lud e d  b y  p r i ce  
u nd e r tak i n gs ,  an d  e x cep t  f o r  1 98 5 , 479 p r i ce  u n de r ta k in g s  a lw a y s  

                                                        
470  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  P a r t  1 :  A r t i c l e  7 . 4  
471  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  P a r t  1 :  A r t i c l e  7 . 4  
472  O u d s t e n  1 9 8 9 : 3 2 1 .  
473  S e a v e y  1 9 7 0 : 1 3 0 ;  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 5 7 .  
474  S h e n  M u Z h u  2 0 0 2 :  5 0 4 ;  T h a r a k a n  1 9 9 1 : 1 7 .  
475  O u d s t e n  1 9 8 9 : 3 2 1 .  A d e t a i l e d  d i s c u s s i o n  w i l l  b e  g i v e n  i n  n e x t  

s e c t i o n  5 . 3 .  
476  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 5 8 ;  O u d s t e n  1 9 8 9 a : 3 2 1 ;  

1 9 8 9 b : 3 3 0 .  S e e  a l s o  S e c t i o n  5 . 1  i n t r o d u c t i o n .  
477  I n  1 9 8 2  i t  w a s  5 1 ;  1 9 8 3 ,  5 8 ;  1 9 8 4 ,  4 2 ;  1 9 8 5 ,  3 2 ;  1 9 8 6 ,  4 7 .  
478  O u d s t e n  1 9 8 9 : 3 5 0 .  
479  P o s s i b l e  r e a s o n  i s  t h e  s u d d e n  c h a n g e  o f  p r a c t i c e  i n  1 9 8 4  b y  t h e  E U  

C o m m i s s i o n .   S e e  O u d s t e n  1 9 8 9 : 3 7 8  f o r  a n  e x p l a n a t i o n .  “ I n  1 9 8 4 ,  
t h e  C o m m i s s i o n  w i t h d r e w i t s  a c c e p t a n c e  a n d  r e - o p e n e d  t h e  
i n v e s t i g a t i o n .  T h i s  t i m e ,  i t  u s e d  a  d i f f e r e n t  m e t h o d  o f  c a l c u l a t i o n ,  
a n d  c a m e  t o  t h e  c o n c l u s i o n  t h a t  t h e  u n d e r t a k i n g s  h a d  n o t  
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o u t nu mb er e d  de f i n i t i ve  du t i e s .  
 
A p ro v i s i o n  w as  i n se r t ed  i n  t he  WTO An t i d u m p in g  A g r ee me n t  t o  
p ro t ec t  exp o r t e r s  wh o  g i ve  su ch  u nde r tak in g s :  wh en  a  case  i s  
se t t l e d  b y  an  u nd e r tak in g ,  t he  i n ve s t i g a t i o n  o f  d ump in g  an d  i n j u r y  
sh a l l  ne v e r t he les s  b e  co mp le t ed  i f  t he  exp o r t e r  so  d es i r es  o r  t h e  
a u t ho r i t i e s  so  de s i r e . 480  I n  such  a  case ,  i f  a  n eg a t i ve  d e t e r -  
m ina t i on  o f  du mp ing  o r  i n j u r y  i s  m ad e ,  t he  un de r ta k ing  s h a l l  
a u t om a t i c a l l y  l a pse ;  i f  a n  a f f i r m a t i ve  d e te r m in a t i on  o f  du mp ing  a n d  
i n j u r y  i s  mad e ,  t h e  und e r ta k ing  sh a l l  con t i n ue ,  co ns i s t e n t  w i t h  i t s  
t e r m s  a n d  t he  p r ov i s i on s  o f  t h e  WTO  An t i du m p ing  Ag re emen t . 481 
 
A p r i ce  un de r tak in g  me asu re  sho u ld  co mp ly  w i t h  t h e  f o l l o w ing  
co nd i t i on s :  

( a )  E xpo r te r s  mu s t  vo l un ta r i l y  a ccep t  a  p r i ce  u nd e r tak in g .  
Th e  au th o r i t y  o f  t he  impo r t i n g  cou n t r y  ma y  su gg e s t  
i t . 482 

( b )  A p r i ce  u nd e r tak in g  o n l y  ca n  be  so u g h t  o r  a c ce p t ed  b y  
e xpo r te r s  a f t e r  t he  au th o r i t y  o f  t h e  imp o r t i ng  cou n t r y  
h as  mad e  a  p re l im ina r y  a f f i rma t i ve  de te rm in a t i o n  o f  
d um p in g  an d  i n j u r y  cau sed  b y  su ch  d u mp in g . 483 

( c )  Th e  au tho r i t y  o f  t h e  impo r t i n g  co un t r y  mu s t  con s ide r  
t he  accep ta nce  o f  a  p r i ce  u nd e r tak in g  as  p rac t i ca b le . 484 

 
P r i ce  un d e r ta k ing s  ca n  be  o f f e r e d  vo l un ta r i l y. 485 I f  exp o r t e r s  o f f e r  
a  p r i ce  u nd e r tak i n g  vo lun ta r i l y  t o  r a i se  t he i r  p r i ce s  o r  ce a s e  
e xpo r ts  t o  t he  a re a  i n  q ue s t i on  a t  d umpe d  p r i ces ,  a nd  t h e  au th o r i t y  
i s  sa t i s f i ed  w i t h  t h i s  u nd e r tak in g ,  t he  au th o r i t y  ca n  a cce p t  i t .  
O t he rw i se  i t  w i l l  b e  re f use d .  Re aso ns  f o r  t h e  re fu sa l  ca n  be :  ( a )  
t he  r i s i n g  p r i ce s  c a nn o t  o f f se t  t he  i n ju ry  t o  t h e  d om es t i c  i ndu s t r y,  
( b )  t h e  nu mb er  o f  a c t ua l  o r  p o t en t i a l  e xp o r te r s  i s  t o o  g r e a t ,  a nd  ( c )  

                                                                                                                                                               
e l i m i n a t e d  t h e  i n j u r y  t o  t h e  E E C  i n d u s t r y,  a n d  i m p o s e d  
a n t i - d u m p i n g  d u t i e s . ”  

480  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  
A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  P a r t  1 :  A r t i c l e  8 . 4 .  S e e  a l s o  
S e a v e y  1 9 7 0 : 1 3 0 .  

481  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  
A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  P a r t  1 :  A r t i c l e  8 . 4 .  

482  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  
A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  8 . 5  

483  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  
A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  8 . 2  

484  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  
A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  8 . 3  

485  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  
A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  8 . 1  
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o th e r  r ea son s ,  i nc l ud ing  r e aso ns  o f  g en e r a l  p o l i c y. 486  
 
A l l  o f  ab o ve  p ro v i s i on s  have  be en  i n co rp o ra te d  i n  t o  t he  S ou th  
A f r i ca n  A n t i du mp in g  Reg u la t i on  o f  20 03  cu r re n t l y  i n  f o r ce .  
 
H ow e ve r,  som e  t e r m s  a r e  v ag ue . 487 I n  pa r t i cu la r,  i t  i s  ve r y  ha rd  t o  
u nd e r s ta n d  wh a t  i s  m ea n t  b y  “ t h e  sa t i s f a c t i o n  o f  t he  a u tho r i t y ”  a n d  
“ t he  o t he r  r e aso ns ” .  The  WTO An t i d ump ing  A g re emen t  o f  19 94  
d oe s  no t  exp la in  t he m fu r t h e r,  no r  do es  t he  Sou t h  A f r i c an  
A n t i du mp ing  R eg u la t i o n  o f  20 03 .  T h ese  s t i p u l a t i on s  g i ve  W TO  
M em be r s  a  g r ea t  de a l  o f  d i s c re t i on a r y  po we r,  a nd  l ea ve  l ee w a y  t o  
t he  a dm in i s te r i ng  a u t ho r i t i e s  t o  i n te r p r e t  i t  i n  an  un du l y  
p r o t ec t i o n i s t  m an n e r. 488 
 
C h i na  s t i p u la te s  s om e  p r o v i s ion s  on  p r i ce  un d e r ta k ing s .  B u t  t h ese  
p r o v i s i on s  a r e  i n  com p l i an ce  w i t h  t he  W TO A n t i du mp ing  
A g ree me n t  j u s t  su pe r f i c i a l l y.  Fo r  i n s tan ce ,  Se c t i on  33  o f  t h e  Ch in a  
A n t i du mp ing  Sta t u t e  20 02  o n l y  s t i p u la t es  t h a t  t he  M in i s t r y  o f  
Com me rce  sha l l  p r o v ide  t o  t he  e xpo r t e r  t h e  rea son  whe n  i t  de c ide s  
n o t  t o  acc ep t  a  p r i ce  un de r ta k ing . 489 Th e  p rov i s i on  do es  n o t  l i s t  
t he  con d i t i on s  f o r  re fu s in g  t he  p r i ce  u nd e r tak i ng  a n d  do es  no t  
s ta te  t ha t  t he  a u t ho r i t i e s  sh a l l  g i ve  t h e  expo r t e r  an  o ppo r t un i t y  t o  
make  co mmen ts .  So  t h e  i n ve s t i g a t i ve  au t ho r i t i es  w i l l  h a ve  t o  ma ke  
m or e  a de qu a t e  d i s c lo su r e s  ab ou t  t h e i r  de c i s io n - ma k in g  r a t i on a le  
a f t e r  Ch in a  be cam e  a  WTO me mb er.  Th e re fo re ,  Ch ina  w i l l  ha ve  t o  
p ro v id e  f o r  a  mu ch  h ig he r  l e ve l  o f  t r anspa ren cy  i n  t he  ap p l i ca t i on  
o f  i t s  a n t i du mp ing  r e gu la t i o n s . 490 
 
5 .2 .3  Def in i t i ve  an t idump ing  du t ies  
 
D e f i n i t i ve  a n t i d um p in g  du t i e s  a r e  d i f f e ren t  f r o m p ro v i s io n a l  
a n t i du mp ing  du t i e s .  De f i n i t i ve  a n t i du mp in g  du t i e s  re fe r  t o  t he  
a u t ho r i t i e s  o f  t h e  imp o r t i ng  co un t r y  ma k in g  a  f i n a l  de te r m in a t i o n  
t ha t  t h e  impo r te d  p rod uc ts  co ns t i t u te  d ump ing .  Th e  a u t ho r i t i e s  
co u ld  t he n  d ec ide  t o  impo se  spe c ia l  impo r t  cu s to ms  du t i e s  o n  such  
impo r te d  p rod uc ts . 491 Th i s  k i n d  o f  spe c ia l  du t y  i s  ge n e r a l l y  i m -  
p ose d  on  t h e  impo r te r s  by  t h e  impo r t i n g  co u n t r y ’s  cu s to ms .  Th e  
a mo un t  o f  t h e  a n t i du mp in g  d u t y  e qu a ls  t he  m ar g in  o f  du mp ing ,  o r  

                                                        
486  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  8 . 3  
487  A d a m a n t o p o u l o s  a n d  D E  N o t a r i s  2 0 0 0 - 2 0 0 1 : 3 4 .  
488  O u d s t e n  1 9 8 9 : 3 5 1 ;  A d a m a n t o p o u l o s  a n d  N o t a r i s  2 0 0 0 - 2 0 0 1 : 3 4 .  
489  T h e  C h i n a  A n t i d u m p i n g  St a t u t e : S e c t i o n 3 3 .  
490  T h e  C h i n a  B u s i n e s s  R e v i e w.  M a y - J u n e  2 0 0 1 : 4 3  
491  C h e n  X i a o y i n g  2 0 0 3 :  2 4 2 .  



 96

ca n  be  l ess  t h an  t he  ma r g in ,  bu t  can no t  e xc ee d  i t . 492 The  WTO 
p r esc r i b e s  r e f un d i n g  i f  t he  d u t y  e xce e ds  t h e  ma r g in . 493 
 
A c co r d in g  t o  A r t i c l e  9  o f  t he  W TO An t i d um p in g  Ag re emen t ,  wh en  
t he  impo r t i n g  me mb ers  de c id e  t o  impo se  an t i d ump ing  d u t i es ,  t he y  
sh ou ld  co ns id e r :  

( a )  Wh e t he r  o r  n o t  t o  impo se  an  an t i d ump in g  du ty  i n  
cas e s  w h e r e  a l l  r e q u i r e me n ts  f o r  t h e  impo s i t i o n  h a ve  
be en  fu l f i l l ed ,  a n d  wh e t he r  t he  amou n t  o f  t he  
an t i d ump in g  du ty  t o  be  im po sed  sh a l l  be  t h e  f u l l  
ma rg in  o f  du mp ing  o r  l e ss ; 494 

( b )  Wh e t he r  i t  i s  d es i ra b le  t h a t  t he  d u t y  i s  l e ss  t h an  t he  
ma rg in ,  su ch  l e sse r  du t y  sh ou ld  be  ad eq ua te  t o  o f f se t  
t h e  i n j u r y  t o  t he  domes t i c  i n du s t r y ; 495 a nd  

( c )  A n on - d i s c r i m in a t o r y  p r i n c ip le . 496 
 
T h e  W TO An t i d u m p in g  A g r e e me n t  a l so  p r esc r i b es  s t r i c t  con d i t i o n s  
f o r  imp o s i ng  a n t i d u mp ing  d u t i e s ,  i n  o rd e r  t o  p re ven t  t h e  imp o r t i n g  
m em be r  f r om a bu s ing  an t i d um p in g  me asu r e s .  T h ese  c on d i t i on s  
i n c lu de :  

( a )  Th e  imp o r t ed  p ro du c ts  sh ou ld  co n s t i t u t e  du mp ing  
l e ga l l y,  e xce p t  wh en  th e  ma rg in  o f  du mp in g  i s  d e  
m in i m i s 497 ,  o r  t he  vo lu me  o f  dum pe d  imp o r ts  i s  
n eg l i g i b l e ;  

( b )  T h e re  sho u ld  be  a  ca usa l  r e la t i o n  b e t we en  du mp in g  
a nd  i n ju r y ; 498 

( c )  W he n  th e re  i s  no t  a  p r i ce  u nd e r tak i ng  b e t we en  
e xpo r te r s  a nd  t he  a u t ho r i t y  o f  t h e  imp o r t i ng  c o un t r y,  
a n  an t i d um p i ng  d u ty  ca n  be  impo sed . 499 

 
5 .2 .4  Ret roac t i ve  app l i ca t i on  o f  an t idump ing  du t ies  
 
                                                        
492  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  9 . 1 ;  9 . 3  
493  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  9 . 3 . 1  
494  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  9 . 1  
495  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  9 . 1  
496  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  9 . 2  
497  S e e  C h a p t e r  4 ,  s e c t i o n 4 . 6 . 3 ,  a b o v e .  
498  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  5 . 2  
499  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  8 . 1 .  S ee  a l s o  B r y a n  a n d  
B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 5 9 .  
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R et r oa c t i ve  ap p l i c a t i on  o f  a n t i du mp i ng  d u t i e s  r e fe r s  t o  m ea su re s  
impo sed  l a t e  on  p re v io u s  du mp ing  p r ac t i ce s . 500 
 
O rd ina r i l y,  an t i d um p in g  du t i e s  m a y  n o t  be  a pp l i ed  r e t r o a c t i ve l y  t o  
p rod uc ts  t h a t  a l r e ad y  ha ve  e n t e red  an  imp o r t i ng  cou n t r y. 501 How-  
e ve r,  acco rd in g  t o  A r t i c l e  10  o f  t he  WTO An t i d ump in g  A g re emen t ,  
f o l l o w ing  pa r t i cu la r  c i r cu m s ta nc es  ap p l y :  
 

( a )  Wh ere  a  f i n a l  d e t e rm ina t i o n  o f  i n j u r y  ( bu t  n o t  o f  a  
t h r ea t  t he r eo f  o r  o f  a  m a t e r i a l  r e ta r da t i o n  o f  t he  
es ta b l i sh me n t  o f  an  i nd us t r y )  i s  ma de ,  a n t i du mp ing  
du t i e s  ma y  be  imp ose d  re t roa c t i ve l y  f r om th e  da te  o f  
t h e  ap p l i ca t i on  o f  p ro v i s i o n a l  m ea su r e s . 502 

( b )  I f ,  i n  t h e  f i na l  d e t e rm ina t i o n ,  a  d umpe d  p rod uc t  i s  
de te r m in ed  to  h a ve  a  h i s t o r y  o f  d um p i ng  wh i ch  cau s e d  
i n j u r y,  o r  t ha t  t h e  i mp o r te r  w as ,  o r  s h ou ld  h a v e  b ee n ,  
awa re  t ha t  t h e  e xpo r te r  p ra c t i ce s  du mp ing  a nd  th a t  
suc h  d u m p in g  w ou ld  ca u se  i n ju r y,  a  d e f i n i t i ve  
an t i d um p i n g  du ty  m ay  b e  i mp ose d  o n  t ha t  p r od uc t  
w h i ch  w a s  i mp o r t e d  f o r  con sump t io n  no t  m or e  t ha n  90  
da ys  p r i o r  t o  t he  da te  o f  a pp l i ca t i o n  o f  p ro v i s i o na l  
me asu r e s . 503 

( c )  I f  “ t he  i n j u r y  i s  ca u sed  b y  mass i ve  du mp ed  impo r ts  o f  
a  p ro du c t  i n  a  r e la t i ve l y  sh o r t  t ime  w h i ch  i n  l i g h t  o f  t he  
t im in g  a nd  th e  vo lu me  o f  t he  du mp ed  i m p o r ts  a n d  
o t he r  c i r cum s tan ces  ( su ch  a s  a  r ap id  b u i l d -up  o f  
i n ven to r i es  o f  t he  imp o r t ed  p r od uc t )  i s  l i ke l y  t o  
se r i ou s l y  u nd e r m ine  t h e  r em ed i a l  e f f ec t  o f  t h e  
de f i n i t i ve  a n t i d um p in g  d u t y. ” 504 Th e  da t e  o f  im po s ing  
an  a n t i d u mp in g  d u ty  sho u l d  n o t  be  e a r l i e r  t ha n  90  
da ys  p r i o r  t o  t he  da te  o f  a pp l i ca t i o n  o f  p ro v i s i o na l  
me asu r e s . 505 

( d )  I f  a  p rod uc t  i s  su b jec t  t o  an t i d ump in g  d u t i es  i n  an  
impo r t i ng  membe r  co un t r y,  t he  a u t ho r i t i e s  sha l l  
p ro mp t l y  ca r r y  o u t  a  r ev iew  o f  an y  e xp o r te r  o r  
p ro du ce r  i n  t he  e xp o r t i ng  c o un t r y  i n  q ue s t i on  w h o  ha s  

                                                        
500  C h e n  X i a o y i n g  2 0 0 3 :  2 4 3 .  
501  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 6 1 .  
502  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  1 0 . 2  
503  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  1 0 . 6 .  ( I )  
504  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  1 0 . 6 .  ( I I )  
505  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  1 0 . 6 .  ( I I )  
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no t  expo r t ed  t he  p rod uc t  t o  t he  impo r t i n g  cou n t r y  
du r i ng  t h e  p e r i o d  o f  i n ve s t i ga t i on  a nd  i s  n o t  r e la t ed  t o  
an y  o f  t he  e xpo r te r s  o r  p r od uce r s  i n  t h e  e xp o r t i n g  
cou n t r y  w ho  a re  sub jec t  t o  t he  an t i d um p i ng  du t i e s  o n  
t h e  p ro du c t .  I f  su ch  a  re v ie w  re su l ts  i n  a  de te r m in a t i on  
o f  d um p i ng  i n  r e spe c t  o f  suc h  p ro duce rs  o r  e xp o r t e r s ,  
an t i d um p i n g  d u t i es  ca n  b e  impo sed  re t r o ac t i v e l y  t o  
t h e  da te  o f  t h e  i n i t i a t i o n  o f  t he  re v iew. 506 

( e )  I f  an  u nd e r tak in g  i s  b ro ken ,  t he  au th o r i t i e s  ma y  
impo s e  p ro v i s i on a l  du t i e s  im me d ia t e l y ;  sub seq ue n t  
de f i n i t i ve  du t i es  ma y  ha ve  a  re t r oa c t i ve  e f f e c t  f o r  up  
t o  9 0  da ys  be fo re  i mp os i t i on  o f  p ro v i s i o na l  d u t i es . 507 

 
F o r  ( b )  a nd  ( c )  c i r cu m s tan c es ,  h ow e ve r,  n o  d u t i es  s ha l l  be  l e v i ed  
r e t r o ac t i v e l y  on  p r o du c ts  i m po r te d  f o r  c on su m p t ion  p r i o r  t o  t h e  
d a t e  o f  i n i t i a t i on  o f  t h e  i n ve s t i ga t i o n . 508 
 
5 .3  Ana lys is  of  the  use  of  pr ice  undertak ings in  pract ice  
 
W h i l e  se c t i on  5 . 2  de a l t  w i t h  i n te r na t i o na l  a n t i d um p in g  me a su r e s ,  
t h i s  se c t i o n  w i l l  co n ce n t ra te  on  p r i ce  u nd e r tak i n gs  i n  pa r t i cu la r.  I t  
w i l l  de sc r i be  t he  p rac t i ce s  o f  t he  Eu rop ea n  Un io n  w i t h  rega rd  to  
t he  use  o f  p r i ce  u n de r ta k in g s  i n  a n t i du mp in g  l a w,  a nd  com pa r e  i t  
w i t h  t h e  p rac t i ce s  i n  S ou th  A f r i ca .  
 
The  d i scuss ion  i s  d i v i ded  i n t o  t h ree  sec t i on s :  The  f i r s t  sec t i on  w i l l  
d esc r i be  r ea son s  w hy  p r i c e  un de r ta k ing s  a r e  p r e f e r r ed  b y  bo th  
W TO M e m be r s  a n d  t he  d um p in g  f i r m s  ( t he  d um p in g  e xp o r t e r s ,  
p r od uce r s ,  a nd  i m p o r t e r s ) .  T he  seco nd  sec t i o n  w i l l  d esc r i b e  t h e  
f ac t o r s  w h i ch  i n f l u e nce  t h e  de c i s i o n  t o  accep t  o r  r e j e c t  a n  o f f e r  o f  
p r i ce  und e r tak i ng .  I n  t h i s  se c t i on ,  f ou r  f ac to rs  w i l l  be  emphas i ze d ,  
t he  con t r o l l ab i l i t y  o f  t he  u nd e r ta k ing s ,  t r ade  r e la t i o n s ,  t h e  pu b l i c  
i n te r es ts  o f  t h e  imp o r t i ng  m em be r,  an d  a n t i co m pe t i t i ve  e f f e c t .  
F in a l l y,  t he  t h i r d  se c t i o n  w i l l  d e sc r i b e  t h e  ad van ta ge s  a n d  
d i sa d va n tag es  o f  p r i ce  un de r ta k in g  f o r  So u t h  A f r i ca .  
 
5 .3 .1  Reasons  fo r  p r i ce  under tak ings  
 
A s  was  sho wn  i n  sec t i on  5 .2 .3 ,  an  impo r t i n g  cou n t r y  f aces  s t r i c t  

                                                        
506  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  9 . 5  
507  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  8 . 6  
508  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  1 0 . 8  
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r e qu i r em en ts  an d  con d i t i o n s  b e f o r e  u s ing  a n t i du mp i ng  d u t i es .  
E ven  i f  a n t i d ump i n g  du t i e s  a r e  i mp ose d ,  t h e  r esu l t  ma y  n o t  be  
sa t i s f a c t o ry  t o  t he  impo r t i n g  cou n t r y, 509  becau se  th e  a im  o f  
a n t i du mp ing  me asu res  i s  n o t  t o  pu n i sh  t h e  d ump ing ,  bu t  t o  p ro t ec t  
t he  do me s t i c  i nd u s t r i e s  o f  t h e  impo r t i ng  co u n t r y. 510 I n  a dd i t i o n ,  
whe n  an  an t i d ump in g  du t y  i s  imposed ,  e xpo r te r s ,  i n  p ra c t i ce ,  o f t en  
g i ve  up  o r  a re  d r i ven  ou t  o f  t he  impo r t i n g  co u n t r y ’ s  m a r ke t  b y  t h e  
h igh e r  d u t y.  T he  d ec re as e d  co mp e t i t i ven e ss  i n  t he  imp o r t i ng  
co un t r y ’s  m ar ke t  i s  n o t  g o o d  f o r  t h e  de ve lo pmen t  o f  do m e s t i c  
i n du s t r y.  Con t ra r i l y,  ad op t i n g  a  p r i ce  un de r ta k in g  w i l l  s t i l l  ke ep  
e xpo r te r s  e n t e r i n g  t h e  impo r t i n g  ma r ke t  a nd  ke ep  t he  ba lan ce  o f  
t he  co mp e t i t i ven e ss  i n  t h e  i mp o r t i n g  co un t r y. 511 Impo r t i n g  me m-  
b e rs ,  t h e re f o re ,  u sua l l y  g i ve  p re fe r ence  t o  p r i ce  un d e r ta k ing s  
i n s t ea d  o f  du t i es . 512 
 
D um p i ng  f i r m s  –  t h e  e xp o r t e r s ,  p ro du ce rs  a n d  impo r te r s  o f  t h e  
a l l e ge d l y  du mp ed  p r od uc t  –a l so  p r e fe r  p r i ce  u n d e r tak ing s . 513 W i th  
t he  impo s i t i o n  o f  du t i es ,  f i r s t l y  t h e  e xpo r t e r s ,  p rod uce rs  a n d  
co nce rne d  imp o r t e r s  w i l l  l o se  mon ey, 514 esp ec ia l l y  i f  t he  cas e  
ca r r i e s  o n  a nd  h as  an  a f f i r ma t i v e  f i n a l  de te r m in a t i on .  Co n t r a r i l y,  
b y  r ea ch in g  a  p r i ce  un de r ta k in g ,  t he y  w i l l  be ne f i t  f i na n c ia l l y,  a nd  
a l so  sa ve  t ime . 515  Sec on d l y,  t he y  w i l l  l ose  t h e i r  sha r e  i n  t he  
impo r t i n g  cou n t r y ’s  ma r ke t . 516 
 
A n t i du mp ing  du t i e s  cou ld ,  t h e re f o re ,  b e  a vo id ed  by  a d op t i ng  a  
more  “ co nse nsu a l  ap p ro ach ” . 517 Th e  du mp ing  f i rms  can  o f f e r  f o r -  
wa rd  p r i ce  un de r tak in g s ,  o r  t he  a u t ho r i t i e s  o f  t he  impo r t i n g  cou n t r y  
may  sug g es t  p r i ce  u nd e r tak in gs  i n s t ea d  o f  impo s ing  du t i es . 518 I t  
sh ou ld  n o t  be  t oo  d i f f i cu l t  f o r  t he  a u t ho r i t i e s  o f  t h e  i mp o r t i ng  
co un t r y  t o  co n v in ce  t he  e xp o r t e r s  o r  p ro du ce r s  t o  r a i se  t h e i r  p r i ce s  
vo lu n ta r i l y,  w i t h  t h e  t h rea t  o f  du t i e s  i n  t h e  b a ckg ro un d . 519 P r i ce  
u nd e r tak i n gs  ca n ,  t hu s ,  be  take n  as  a g r e e m en ts  be twe en  t h e  
d um p in g  f i r m s  and  t he  i mp o r t i ng  m em b e rs .  T he  f i r m s  ag r e e  t o  ra i se  

                                                        
509  O u d s t e n  1 9 8 9 a : 3 4 4 ;  1 9 8 9 b : 3 4 6 .  
510  O u d s t e n  1 9 8 9 : 3 2 9 .  
511  P e t e r s e n  1 9 9 6 : 3 8 1 .  
512  R o m e r o  1 9 9 9 : 4 4 6 .  
513  T h a r a k a n  1 9 9 1 : 2 0 .  
514  P e t e r s e n  1 9 9 6 : 3 8 1 .  
515  O l d e k o p  a n d  Va n  B a e l  1 9 7 9 : 2 3 4 .  “ I t  n o r m a l l y  s a v e s  t i m e ,  a n d ,  o f  

c o u r s e ,  i t  i s  a l s o  f i n a n c i a l l y  m o r e  b e n e f i c i a l  f o r  t he  e x p o r t e r s  t h a n  
i s  t h e  i m p o s i t i o n  o f  a n t i d u m p i n g  d u t i e s . ”  A l s o  s e e  P a t e n o d e  
1 9 8 0 : 2 1 6 .  

516  St e g e m a n n  a n d  T h a r a k a n ( E d i t o r s )  1 9 9 1 : 2 5 1 .  
517  O u d s t e n  1 9 8 9 : 3 4 6 ;  O l d e k o p  a n d  Va n  B a e l  1 9 7 9 : 2 3 4 .  
518  S e e  s e c t i o n  5 . 2 . 2  
519  O u d s t e n  1 9 8 9 : 3 4 6 - 3 4 7 .  
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t he i r  p r i c es  o r  t o  cea se  e xp o r ts  t o  t he  a r ea  i n  q ue s t i on  a t  du mp ed  
p r i ce s ,  a n d  i n  r e tu r n  t h ey  a r e  no t  su b je c t ed  t o  a n t i du mp ing  
d u t i es . 520 
 
A dd i t i o na l l y,  a cco r d ing  t o  Ada ma n t op ou los  a nd  No ta r i s ,  t he  
p r o v i s i on  o f  A r t i c l e  15  o f  t he  WTO An t i d um p in g  Ag r ee m e n t  
co nce rn i n g  t he  app l i ca t i on  o f  a n t i d ump in g  d u t i es  t o  d e ve lop ing  
co un t r y  me mb er s  cou ld  be  f u r t he r  sp ec i f i e d . 521 Th e  mo s t  d i l i ge n t  
a dm in i s te r i ng  au th o r i t i e s  no rma l l y  i n te rp re t  A r t i c l e  15  as  an  
o b l i ga t i o n  o f  t he  exp o r t e r s  o f  d eve lop in g  c o un t r i e s  t o  exp lo r e  
p oss ib i l i t i e s  o f  p r i ce  und e r tak ing s  o r  a t  l e a s t  co mmu n ica te  t o  
d e ve lo p in g  co un t r y  e xp o r t e r s  a va i l ab i l i t y  t o  con s i de r  
u nd e r tak i n gs . 522 F o r  e xa m p le ,  EU  u se d  th i s  p r o v i s i on  i n  i t s  p ra c -  
t i ce s ,  su ch  a s  “ C e r ta in  S o d ium C ar bo na te  f r om Bu lga r i a ,  t he  
Ge r ma n  D em o cra t i c  R ep ub l i c ,  Po la n d ,  Ro m a n ia  a nd  th e  So v ie t  
Un ion  Ca se ” , 523 t o  accep t  p r i ce  un de r ta k in g s .  I t  w i l l  b e  d i s cu sse d  
i n  s e c t i o n  5 .3 .2 .3  o f  t h i s  c h ap te r.  
 
H ow e ve r,  A r t i c l e  1 5  o f  t he  W TO An t i d um p in g  A g r e e me n t  i s  d ra f t e d  
i n  an  e x t r eme ly  va gu e  an d  l a con i c  f a sh ion .  A r t i c l e  1 5  s ta t e s  a s  
f o l l o w s :  
 

I t  i s  r e c o g n i z e d  t h a t  s p e c i a l  r e g a r d  m u s t  b e  g i v e n  b y  
d e v e l o p e d  c o u n t r y  M e m b e r s  t o  t h e  s p e c i a l  s i t u a t i o n  o f  
d e v e l o p i n g  c o u n t r y  M e m b e r s  wh e n  c o n s i d e r i n g  t h e  
a p p l i c a t i o n  o f  a n t i - d u m p i n g  m e a s u r e s  u n d e r  t h i s  
A g r e e m e n t .  P o s s i b i l i t i e s  o f  c o n s t r u c t i v e  r e m e d i e s  
p r o v i d e d  f o r  b y  t h i s  A g r e e m e n t  s h a l l  b e  e x p l o r e d  b e f o r e  
a p p l y i n g  a n t i - d u m p i n g  d u t i e s  wh e r e  t h e y  w o u l d  a f f e c t  t h e  
e s s e n t i a l  i n t e r e s t s  o f  d e v e l o p i n g  c o u n t r y  M e m b e r s . 524 

 
How t o  u nd e rs tan d  “ sp e c ia l  s i t u a t i o n ”  an d  “e ssen t i a l  i n t e re s ts ”  o f  
d e ve lo p in g  co un t r i e s?  T h e  p ro v i s io n  n ee ds  t o  s pe c i f y  t he m.  
T h e re fo re ,  p ro v id in g  m or e  spe c i f i c  l a ng uag e  c on ce rn in g  
o b l i ga t i o ns  a nd  p r i ce  u nd e r tak in gs  un de r  A r t i c l e  1 5  c o u ld  b e  a  
co n t r i bu t i o n  t o  t h e  WTO A n t i du mp ing  Ag ree me n t .  B u t  i t  cou ld  be  t o  
i n t r o du ce  a  sp ec i f i c  ob l i g a t i o n  e xc l u s i ve l y  u po n  adm in i s te r i ng  
a u t ho r i t i e s  o f  de ve lop ed  co u n t r i e s . 525 

                                                        
520  S e e  s e c t i o n  5 . 2 . 2 ;  a l s o  O u d s t e n  1 9 8 9 : 3 4 6 - 3 4 7 .  
521  A d a m a n t o p o u l o s  a n d  N o t a r i s  2 0 0 0 - 2 0 0 1 : 5 9 .  
522  A d a m a n t o p o u l o s  a n d  N o t a r i s  2 0 0 0 - 2 0 0 1 : 5 9 .  
523  N o t i c e  o f  Te r m i n a t i o n ,  2 2  O f f i c e  J o u r n a l  E u r o p e a n  C o m m i s s i o n ( N o .  

C  3 0 3 )  5 , 5  ( 1 9 7 9 ) .  
524  T h e  W TO  A n t i d u m p i n g  A g r e e m e n t :  A r t i c l e  1 5 .  
525  A d a m a n t o p o u l o s  a n d  N o t a r i s  2 0 0 0 - 2 0 0 1 : 5 9 .  
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5 .3 .2  Fac to rs  i n f l uenc ing  the  dec is ion  to  accep t  o r  re jec t  a  
p r i ce  under tak ing  
 
Th e  WTO A n t i du mp ing  Ag re emen t  o f  1 99 4  s ta t es :  

 
P r o c e e d i n g s  m a y  b e  s u s p e n d e d  o r  t e r m i n a t e d  w i t h o u t  t h e  
i m p o s i t i o n  o f  p r o v i s i o n a l  m e a s u r e s  o r  a n t i - d u m p i n g  
d u t i e s  u p o n  r e c e i p t  o f  s a t i s f ac t o r y  v o l u n t a r y  u n d e r ta k i n g  
f r o m  a n y  e x p o r t e r  t o  r e v i s e  i t s  p r i c e s  o r  t o  c e a s e  e x p o r t s  
t o  t h e  a r e a  i n  q u e s t i o n  a t  d u m p e d  p r i c e s  s o  t h a t  t h e  
a u t h o r i t i e s  a r e  s a t i s f i e d  t h a t  t h e  i n j u r i o u s  e f f e c t  o f  t h e  
d u m p i n g  i s  e l i m i n a t e d . 526  [ A n d ]  u n d e r t a k i n g s  o f f e r e d  
n e e d  n o t  b e  a c c e p t e d  i f  t h e  a u t h o r i t i e s  c o n s i d e r  t h e i r  
a c c e p t a n c e  i m p r a c t i c a l ,  f o r  ex a m p l e ,  i f  t h e  n u m b e r  o f  
a c t u a l  o r  p o t e n t i a l  e x p o r t e r s  i s  t o o  g r e a t ,  o r  f o r  o t h e r  
r e a s o n s ,  i n c l u d i n g  r e a s o n s  o f  g e n e r a l  p o l i c y. 527 

 
T h e re fo re ,  o nce  an  un de r ta k ing  ha s  b e en  o f f e re d ,  t h e  a u t ho r i t i e s  
o f  t h e  imp o r t i ng  co u n t r y  ca n  acce p t  i t  and  ta ke  no  f u r t he r  mea su re s ,  
o r  r e j e c t  i t  an d  im po se  a n t i du mp ing  du t i e s .  I n  p rac t i ce ,  t he re  a r e  
f ou r  f a c t o r s  ( t he  co n t r o l l a b i l i t y  o f  t he  un de r tak i n gs ,  t r a d e  r e l a t i on s ,  
t he  pu b l i c  i n t e re s ts  o f  t h e  impo r t i n g  membe r,  an d  a n t i compe t i t i ve  
e f f ec t )  i n  pa r t i cu la r  w h ich  i n f l ue nce  t h e  d ec i s i o n  t o  acce p t  o r  r e jec t  
a n  o f f e r  o f  un de r ta k in g .  
 
5 .3 .2 .1  The  con t ro l lab i l i t y  o f  p r i ce  under tak ings  
 
T h e  f i r s t  f ac t o r  i s  t he  con t r o l l a b i l i t y  o f  p r i ce  u n de r tak in gs . 528 The  
se co nd  i s  t r a de  r e la t i o n s .  An d  t he  t h i r d  i s  t h e  i n te r es ts  o f  t he  
impo r t i n g  cou n t r y. 529 
 
Th e  e x t e n t  an d  co n t en t  o f  p r i ce  un de r ta k in gs  can  be  m on i t o red  b y  
t he  au tho r i t i e s  o f  t h e  i mp o r t i ng  cou n t r y. 530  T h e  n um be r  o f  
e xpo r te r s ,  t h e  a u t ho r i t i e s ’ w o rk lo ad ,  an d  e ven  t r ad e  re l a t i on s ,  a r e  
a l l  f a c t o r s  wh i ch  can  i n f l u en ce  th e  c on t r o l l ab i l i t y  o f  t he  
u nd e r tak i n g .  Any  u nd e r tak i n g  r e la t e d  t o  a  c a se  i n vo l v i ng  o ne  
e xpo r te r  an d  on e  p r od uc t  i s  o f  cou r se  g en e r a l l y  e as i e r  t o  m on i t o r  

                                                        
526  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  8 . 1  
527  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G e n e r a l  

A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  8 . 3  
528  O u d s t e n  1 9 8 9 : 3 6 3 .  
529  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 8 6 .  
530  O u d s t e n  1 9 8 9 : 3 6 3 .  
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t ha n  t h ose  i n vo l v in g  m an y  e xp o r te r s  a nd  m an y  p r od uc ts . 531  
 
Ta b le  1  sum s  u p  i n fo r ma t io n  on  t he  n um be r  o f  p ro du c ts  a nd  
e xpo r te r s  t ha t  w er e  m on i t o r ed  f r om 1 98 0 - 1 98 5 ,  i n d i ca t i ng  t he  
n um be r  an d  pe r cen ta ge  o f  th ose  r eg a r d ed  a s  m on i t o r a b le  a nd  t he  
d eg r ee  o f  acce p tab i l i t y  a t ta i ne d .  

 
Ta b l e  1 .  M o n i t o r a b i l i t y  a n d  a c c e p ta b i l i t y  o f  a n t i d u m p i n g  c a s e s  

a g a i n s t  E a s t  E u r o p e a n  t r a d i n g  e x p o r t e r s .  
 

Ye a r  C a s e s 1  M o n i t o r a b i l i t y 2 A c c e p t a b i l i t y 3  
1 9 8 0  2 5  11  ( 4 4 % ) 4  2 3  ( 9 2 % )  
1 9 8 1  3  0  3  ( 1 0 0 % )  
1 9 8 2  2 5  1 5  ( 6 0 % )  2 5  ( 1 0 0 % )  
1 9 8 3  11  6  ( 5 5 % )  11  ( 1 0 0 % )  
1 9 8 4  1 6  1 0  ( 6 3 % )  1 6  ( 1 0 0 % )  
1 9 8 5  2  2  ( 1 0 0 % )  2  ( 1 0 0 % )  
1 9 8 6  1 3  7  ( 5 4 % )  1 2  ( 9 2 % )  
1 9 8 7  4  1  ( 2 5 % )  4  ( 1 0 0 % )  
1 9 8 0 - 1 9 8 7  9 9  5 2  ( 5 3 % )  9 6  ( 9 7 % )  

 
1 .  N u m b e r  o f  u n d e r t a k i n g s  o f  t h e  E a s t  E u r o p e a n  E x p o r t e r s  a c c e p t e d  b y  

t h e  E . C .  
2 .  N u m b e r  o f  c a s e s  i n  w h i c h  t h e  u n d e r t a k i n g s  c o n c e r n e d  i n v o l v e d  o n l y  

o n e  p r o d u c t .  
3 .  N u m b e r  o f  c a s e s  i n  w h i c h  t h e  u n d e r t a k i n g s  c o n c e r n e d  i n v o l v e d  o n l y  

o n e  e x p o r t e r.  
4 .  T h e  p e r c e n t a g e  n u m b e r  o f  u n d e r t a k i n g s  c o n c l u d e d  b y  t h e  E a s t  

E u r o p e a n  e x p o r t e r s  w i t h  t h e  E . C . ,  g i v e n  i n  c o l u m n  2 .  
S o u r c e :  A d a p t e d  f r o m  T h a r a k a n  1 9 9 1 : 2 8 2 .  
 
Th ere fo re ,  t h e  po ss ib i l i t i e s  f o r  mo n i t o r i n g  un de r ta k ing s  se em t o  be  
a n  i n c re a s ing l y  i mp o r t an t  f a c t o r  i n  d ec id in g  wh e t he r  o r  no t  an  
u nd e r t ak in g  i s  a cce p t ab le .  Th i s  i s  p rob ab l y  re l a t e d  t o  t he  
i n c rea s in g l y  h ea vy  w o r k lo ad  o f  t h e  a u t ho r i t i e s  o f  t he  imp o r t i n g  
co un t r y . 532 F o r  i ns t a n ce ,  t h i s  p o in t  o f  v i e w  w a s  p ro ved  b y  t he  f ac t  
t ha t ,  be g in n in g  i n  19 85 ,  t he  Eu ro pe an  Co mmiss io n  d ec i s ion s  
a cce p t i ng  u nd e r ta k in g s ,  b eg an  t o  con ta in  s t a t emen ts  t h a t  t he  
u nd e r t ak in gs  ca n  b e  e f f e c t i ve l y  mon i t o re d . 533 
 
5 .3 .2 .2  Trade  re la t ions  
                                                        
531  T h a r a k a n  1 9 9 1 : 2 8 1 .  
532  O u d s t e n  1 9 8 9 a : 3 6 4 ;  1 9 8 9 b : 3 6 7 .  
533  O u d s t e n  1 9 8 9 : 3 6 7 .  
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T r a de  r e l a t i on s  i s  t h e  seco n d  impo r ta n t  f ac t o r . 534 Th i s  i s  i l l u s t r a t -  
e d  by  t h e  Hyd rau l i c  E xca va t o rs  Ca se  ( Ja pa n ) . 535 I n  t h a t  ca se ,  t he  
E u r op ea n  C o mm i s s io n  h ad  o r i g ina l l y  r ec om m en de d  a cce p t i ng  a n  
u nd e r t ak i n g .  H o we ve r ,  t he  C ou nc i l  i m po sed  a  f i n a l  du t y  i n s t ea d :  

 
M o r e o v e r ,  t h e  C o u n c i l  c o n s i d e r s  t h a t ,  i n  t h i s  p a r t i c u l a r  
c a s e ,  i n  v i e w  o f  t h e  r e m a i n i n g  d o u b t s  o n  t h e  p o s s i b i l i t i e s  t o  
e f f e c t i v e l y  m o n i t o r  p r i c e  u n d e r t a k i n g s  i n  t h i s  p a r t i c u l a r  
m a r k e t  a n d  i n  t h e  l i g h t  o f  t h e  p r e s e n t  t r a d e  r e l a t i o n s  w i t h  
J a p a n ,  i t  i s  n o t  i n  t h e  i n t e r e s t s  o f  t h e  C o m m u n i t y  t o  h a v e  
r e c o u r s e  t o  p r i c e  u n d e r t a k i n g s  a s  a n  a p p r o p r i a t e  r e m e d y  
f o r  t h e  i n j u r y  r e s u l t i n g  f r o m  t h e  d u m p e d  i m p o r t s . 536 

 
Howe ve r ,  t he  E u r op ea n  C oun c i l  i s  p rob ab l y  no t  sa y in g  t h a t  t he  
t r ad e  r e la t i o ns  t h e mse l ve s  w e r e  a  f ac t o r  i n  d ec i d i n g  a ga ins t  
u nd e r t ak i n gs .  T he  C ou nc i l  h as ,  i n  f a c t ,  t a ken  t r a de  r e la t i o ns  i n t o  
a cco un t  w he n  a s se s s ing  t h e  p os s i b i l i t i e s  f o r  mo n i t o r i ng .  T h e  
u nd e r t ak i n gs  ha ve  b ee n  r e fused  be ca u se  th ey  w e r e  un m o n i to ra b le  
d ue  i n  p a r t  t o  s pe c ia l  c i r cu m s t an ces  i n  t h a t  p a r t i cu la r  m ar ke t  an d  
t o  t h e  t r a de  r e la t i o n s  w i t h  J ap an . 537  
 
Fu r th e rmo re ,  f r om th e  da ta  i n  se c t i o n  5 . 2 . 2 , 538 Le  L i è v re  an d  Van  
H ou be n  s ho w  a no th e r  re ason  f o r  t he  l ow  n um b e r  o f  un de r ta k ing s  i n  
1 98 5 . 539 T he y  m a in t a in  t h a t  t h e  r e fu s a l  o f  se v e r a l  un d e r ta k ing s  
o f f e r e d  by  Jap an e se  f i r ms  t ha t  yea r  w as  pa r t  o f  a  ch an ge  i n  t he  
C om mi s s i on ’ s  po l i cy  t ow ar d s  Jap a n . 540  As  a  re su l t  o f  t he  
co n t i n u in g  t r ad e  p ro b -  l em s  a nd  r e l a t i on s h ip  w i t h  Jap an ,  t h e  
C om mi s s i on  wo u ld  ha ve  a d o p t ed  a  h a r d - l i ne  po l i cy ,  a nd  wo u l d  
h a ve  u n d e r l i n ed  t h i s  b y  r e f us ing  a  n um be r  o f  u nd e r t ak in g s .  
T h e re fo re ,  t r a de  r e la t i on s  can  b e  a  f ac t o r  t h a t  i n f l u en ces  t h e  
d ec i s ion  o f  acce p t i ng  o r  r e fu s ing  a n  un de r ta k i ng .  
 
5 .3 .2 .3  The  pub l i c  in te res ts  o f  the  impor t ing  coun t ry  
 
                                                        
534  O u d s t e n  1 9 8 9 : 3 6 5 - 3 6 6 .  
535  E E C  C o u n c i l  R e g u l a t i o n  1 8 7 7 / 8 5  ( O f f i c i a l  J o u r n a l .  1 9 8 5 ,  L 1 7 6 / 1 )  
536  E E C  C o u n c i l  R e g u l a t i o n  1 8 7 7 / 8 5  ( O f f i c i a l  J o u r n a l .  1 9 8 5 ,  L 1 7 6 / 1 )  
537  O u d s t e n  1 9 8 9 : 3 6 6 .  
538  S e e  C h a p t e r  5 ,  s e c t i o n  5 . 2 . 2 ,  a b o v e .  
539  L e  L i è v r e  a n d  H o u b e n  1 9 8 7 : 4 3 9 - 4 4 1 .  
540  S e e  e . g . :  M i n i a t u r e  B a l l b e a r i n g s  C a s e  ( J a pa n ) ,  E E C  C o u n c i l  R e g .  

2 0 8 9 / 8 4  ( O f f i c i a l  J o u r n a l  1 9 8 4 ,  L 1 9 3 / 1 ) ;  G l y c i n e  C a s e  ( J a pa n ) ,  
E E C  C o u n c i l  R e g .  2 3 2 2 / 8 5  ( O f f i c i a l  J o u r n a l  1 9 8 5 ,  L 1 2 8 / 1 ) ;  
H y d r a u l i c  E x c a v a t o r s  C a s e  ( J a pa n ) ,  E E C  C o u n c i l  R e g .  1 8 7 7 / 8 5  
( O f f i c i a l  J o u r n a l  1 9 8 5 ,  L 1 7 6 / 1 ) ;  E l e c t r o n i c  S c a l e s  C a s e  ( J a pa n ) ,  
E E C  C o u n c i l  R e g .  1 0 0 8 / 8 6  ( O f f i c i a l  J o u r n a l  1 9 8 6 ,  L 9 7 / 5 ) .  
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W he th e r  o r  no t  a cce p t i ng  a n  u nd e r ta k in g ,  do e s  no t  o n l y  de pe nd  on  
t he  con t r o l l a b i l i t y  o f  t h e  und e r t ak in g ,  bu t  a l so  d ep en ds  o n  t he  
p ub l i c  i n t e res t s  o f  t h e  imp o r t i ng  me mb ers . 541 T he  ad v i s ab i l i t y  o f  
a do p t i ng  a  n a t i on a l  i n te re s t  t es t  i s  s t r o ng l y  ad v oca te d  by  Ho ek ma n  
a nd  L e id y  i n  t h ese  w o r d s :  
 

I n c o r p o r a t i o n  o f  a  n a t i o n a l  i n t e r e s t  c l a u s e  i n  
a n t i d u m p i n g  p r o c e d u r e s  w o u l d  b e  a  m a j o r  i m p r o v e m e n t .  
I t  w o u l d  i m p l y  t h a t  b e f o r e  a n  a f f i r m a t i v e  f i n d i n g  c a n  b e  
m a d e ,  a  c o s t / b e n e f i t  a n a l y s i s  s h o u l d  i n d i c a t e  t h a t  f o r  
t h e  n a t i o n  a s  a  w h o l e  p r o t e c t i o n  o f  a n  i n d u s t r y  i s  
wo r t h w h i l e .  A  we a k e r  v e r s i o n  o f  t h i s  i d e a  w o u l d  b e  t o  
a l l o w  c o n s u m e r  i n t e r e s t s  t o  h a v e  a  g r e a t e r  v o i c e  i n  
a n t i d u m p i n g  p r o c e e d i n g s  t h a n  i s  p r e s e n t l y  t h e  c a s e .  I f  i t  
we r e  r e q u i r e d  t h a t  a l l  u s e r s  o f  t h e  p r o d u c t s  ( b o t h  f i n a l  
c o n s u m e r s ,  i f  a n y ,  a n d  f i r m s  u s i n g  t h e  a f f e c t e d  p r o d u c t s  
a s  i n p u t s )  b e  o f f e r e d  a  v o i c e ,  t h e  l i k e l i h o o d  o f  
a f f i r m a t i v e  a c t i o n s  m i g h t  d i m i n i s h . 542 

 
T h e  a spe c t  o f  l eg i s l a t i o n ,  f o r  i n s ta nce ,  E .U . ,  ha s  n o t  a  l e g a l  
d e f i n i t i o n  o f  “Commu n i t y  i n t e re s t ” . 543 Ho we ve r ,  i n  t h e  Co mmis -  
s i on ’ s  Gu id e  t o  t he  E u ro pe an  Co mmun i t i e s ’  an t i d ump ing  a nd  
co un te r va i l i ng  l e g i s l a t i on  o f  No ve mb er  1 9 84 ,  t h e  co mm iss io n  
s t a t ed  t h a t  t he  commu n i t y  i n t e re s t  m igh t  cove r  a  w id e  ra ng e  o f  
f ac t o rs . 544  I n  t h e  cu r re n t  r eg u la t i o n ,  Co un c i l  Re gu la t i on  (E .C )  
N o . 38 4 / 96  o f  2 2  D ec e m be r  1 99 5  on  p ro t ec t i o n  a ga in s t  d um pe d  
impo r ts  f ro m co un t r i e s  n o t  membe rs  o f  t h e  Eu ro pe an  Com mu n i t y  
( t he  EU  A n t i du mp ing  R eg u la t i o n  19 96 ) ,  b e f o r e  impo s in g  
a n t i du mp i ng  me asu r es ,  t he  Co mm i s s io n  w i l l  de te r m i n e  w he th e r  
t he  Co m m un i t y  i n te r es t  c a l l s  f o r  i n te r ve n t i on  “ b ase d  o n  a n  
a pp rec ia t i on  o f  a l l  t h e  va r i ou s  i n te re s t s  t a ken  as  a  who le ,  
i n c lu d in g  t he  i n t e r e s t s  o f  t he  do me s t i c  i nd us t r y  a nd  u se rs  an d  
co nsu me r s . ” 545 A l t h ou gh  t he se  i n te res t s  a re  no t  d e f i ne d  i n  t h e  EU  
A n t i du mp ing  Re gu la t i on ,  t h e  E U A n t i du mp ing  Re gu la t i on  ha s  a  

                                                        
541  K e n n e d y  2 0 0 5 : 4 2 2 .  
542  H o e k m a n  a n d  L e i d y  1 9 8 9 : 4 1 .  
543  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 5 1 .  
544  R y c k e n  1 9 9 1 : 2 1 4 ; We l l h a u s e n  2 0 0 0 - 2 0 0 1 : 1 0 3 3 .  
545  C o u n c i l  R e g u l a t i o n  ( E . C )  N o . 3 8 4 / 9 6  o f  2 2  D e c e m b e r  1 9 9 5  o n  

p r o t e c t i o n  a g a i n s t  d u m p e d  i m p o r t s  f r o m  c o u n t r i e s  n o t  m e m b e r s  o f  
t h e  E u r o p e a n  C o m m u n i t y  ( h e r e i n a f t e r  t h e  E U  A n t i d u m p i n g  
R e g u l a t i o n  1 9 9 6 ) .  A r t i c l e  2 1 . 1 .  
h t t p : / / e u r o pa . e u . i n t / c o m m / t r a d e / i s s u e / r e s p e c t r u l e s / a n t i - d u m p i n g .  
S e e  a l s o  We l l h a u s e n  2 0 0 1 : 1 0 2 7 - 1 0 8 2  f o r  a  d e t a i l e d  d i s c u s s i o n  o f  
t h e  C o m m u n i t y  i n t e r e s t  t e s t  i n  a n t i d u m p i n g  p r o c e e d i n g s  o f  t h e  
E u r o p e a n  U n i o n .  
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sp ec ia l  a r t i c l e  t o  s t i pu la t e  “ co mmun i t y  i n t e re s t ” . 546 I f  acce p t i ng  an  
u nd e r t ak i n g  acco r d s  w i t h  t he  i n t e r e s t s  o f  E .U . ,  t he  E . U .  w i l l  a c c ep t  
i t .  I f  no t ,  t he  E .U .  w i l l  r e j e c t  i t ,  su ch  a s  w i t h  t he  Hyd rau l i c  
E xca va to rs  Ca se  ( Jap an ) .  
 
B e f o r e  t he  Co m m i ss io n  au t h o r i t i e s  d ec i de  w h e th e r  o r  n o t  t o  t ake  
a n  a n t i du mp in g  mea su re  ( i nc lu d i ng  p r i ce  un de r tak in g ) ,  t h e  
C om mi s s i on  mu s t  d ra w  a  d i s t i n c t i o n  b e t we en  th e  i n te r es t s  o f  t h e  
C om mu n i t y  i nd us t r y  b r i ng i ng  t he  an t i du mp in g  co mp la in t ,  o n  t he  
o ne  ha nd ,  a nd  i nd us t r i a l  use rs  an d  co nsumer s  on  t h e  o t he r . 547 I n  
a pp l y in g  t he  Co mmun i t y  i n t e r es t  t es t ,  t h e  C om m i ss io n  m us t  
e va lua te  t h ese  co mp e t i ng  i n te re s t s  an d  ad op t  mea su re s  o n l y  i f ,  o n  
b a la nce ,  i n t e r ve n t i on  wo u ld  be  i n  t h e  Co mmu n i t y ’ s  i n t e re s t .  Fo r  
t he  C o m m un i t y  a u th o r i t i e s  t o  de c id e  no t  t o  imp o se  a n t i d um p in g  
m ea su re s ,  i nc lu d i n g  p r i ce  u nd e r t ak in g s ,  t he y  mu s t  “ c l ea r l y  
co nc lud e  th a t  i t  i s  no t  i n  t h e  Com mu n i t y  i n t e re s t  t o  ap p l y  su c h  
measu re s . ” 548 Fu r th e rmore ,  t h e  Reg u la t i on  re qu i r es  t he  Commu n i -  
t y  a u t ho r i t i es  t o  g i ve  sp ec ia l  co ns ide ra t i on  t o  t he  ne ed  t o  e l im in a t e  
t he  t r ad e  d i s to r t i n g  e f f e c t s  o f  i n j u r i ou s  du mp i ng  a nd  t he  n ee d  to  
re s to re  e f f ec t i ve  co mp e t i t i o n . 549  We l l hau se n  i n d i ca te s  t h a t  t he  
p r o v i s i on s  o f  C o mmun i t y  i n t e r e s t  s t i l l  f a vou r  t he  C om mu n i t y  
i n du s t r y .  I n  ba lan c in g  t h e  c om pe t i n g  i n t e r e s t s ,  t he  C om mu n i t y  
i n du s t r y  i s  s t i l l  g i ve n  sp e c ia l  w e igh t ,  a nd  s o  t h e re  i s  s t i l l  a  
p resu mp t i o n  i n  t h e  l a ng ua ge  o f  t he  p ro v i s i o ns  o f  Com mu n i t y  
i n te res t  i n  f a vo u r  o f  t he  i n t r od uc t i on  o f  a n t i d u mp ing  me asu res . 550 
B eca use  th e  E U  An t i du m p i ng  Re g u la t i o n  1 9 96  l a c k s  de ta i l e d  
su bs ta n t i ve  gu ide l i n e s  e xp la i n in g  h o w th e  C om m i s s i o n  sho u l d  
b a la nce  t h e  d i f f e ren t  co mp e t i ng  i n t e re s ts ,  t he  Co mmiss ion  
co n t i n ue s  t o  re ta in  con s ide rab le  d i sc re t i o n  i n  ap p l y i ng  t h e  
Commiss i on  i n t e res t  p r i n c ip les  on  a  case -by - case  bas i s . 551 
 

                                                        
546  C o u n c i l  R e g u l a t i o n  ( E . C )  N o . 3 8 4 / 9 6  o f  2 2  D e c e m b e r  1 9 9 5  o n  

p r o t e c t i o n  a g a i n s t  d u m p e d  i m p o r t s  f r o m  c o u n t r i e s  n o t  m e m b e r s  o f  
t h e  E u r o p e a n  C o m m u n i t y  ( t h e  E U  A n t i d u m p i n g  R e g u l a t i o n  1 9 9 6 ) .  
A r t i c l e  2 1 .  I t  p r o v i d e s  t h e  b a s i c  s t a t e m e n t  o f  C o m m u n i t y  i n t e r e s t  
t e s t .  

547  We l l h a u s e n  2 0 0 1 : 1 0 4 6 - 1 0 4 7 .  S e e  a l s o  K e n n e d y  2 0 0 5 : 4 2 2 - 4 2 4  f o r  a  
d i s c u s s i on  o n  t h e  f a c t o r s  t h a t  a f f e c t  a n t i d u m p i n g  c a s e  o u t c o m e s .  

548  C o u n c i l  R e g u l a t i o n  ( E . C )  N o . 3 8 4 / 9 6  o f  2 2  D e c e m b e r  1 9 9 5  o n  
p r o t e c t i o n  a g a i n s t  d u m p e d  i m p o r t s  f r o m  c o u n t r i e s  n o t  m e m b e r s  o f  
t h e  E u r o p e a n  C o m m u n i t y  ( t h e  E U  A n t i d u m p i n g  R e g u l a t i o n  1 9 9 6 ) .  
A r t i c l e  2 1 . 1 .  

549  C o u n c i l  R e g u l a t i o n  ( E . C )  N o . 3 8 4 / 9 6  o f  2 2  D e c e m b e r  1 9 9 5  o n  
p r o t e c t i o n  a g a i n s t  d u m p e d  i m p o r t s  f r o m  c o u n t r i e s  n o t  m e m b e r s  o f  
t h e  E u r o p e a n  C o m m u n i t y  ( t h e  E U  A n t i d u m p i n g  R e g u l a t i o n  1 9 9 6 ) .  
A r t i c l e  2 1 . 1 .  

550  We l l h a u s e n  2 0 0 1 : 1 0 4 7 .  
551  We l l h a u s e n  2 0 0 1 : 1 0 4 7 .  
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I n  p r ac t i ce ,  b o t h  e con om i c  a nd  po l i t i ca l  i n t e r es t s  s e em t o  b e  
co ns i de r e d . 552 
 
E con o m ic  i n t e re s t s  ma y  i n c lud e  t h e  i n te res t s  o f  t he  i n t e rmed ia t e  
co nsu me r s  o f  t he  d um pe d  p ro du c t s ,  t he  p r oce s s in g  i nd u s t r i es ,  
w ho se  c o s t s  o f  p ro du c t i on  a r e  i nc re as ed  e f f ec t i ve l y  b y  
a n t i du mp ing  du t i es .  Ho we ve r ,  p r i o r i t y  i s  ge ne ra l l y  g i ve n  t o  t he  
i n te r es t s  o f  t he  i n ju r ed  C om mu n i t y  i nd us t r y  r a t he r  t ha n  t o  t h e  
p r oce s s in g  i nd us t r i es . 553 Eco no mi c  i n te r es t s  a l s o  m ay  i n c lu de  th e  
i n te r es t s  o f  t he  C om mu n i t y  e xpo r t s  a nd  exp o r t e r s ,  t h e  l e ve l  o f  
e mp lo y m en t  i n  t h e  C o m m un i t y  i nd u s t r y  p r odu c i n g  t he  l i k e  p r od uc t s ,  
a s  w e l l  a s  t he  i n t e r es t s  o f  f i na l  co n su me r s . 554  
 
A  n o t ab le  exa mp le  i s  t he  t e r m ina t i o n  o f  a n t i du mp in g  i n ve s t i g a t i o n s  
i n  D i sc - c h an ge rs  f r o m J ap a n ,  Ko r ea ,  Ma l ay s i a ,  T a i w an ,  an d  
Th a i l a nd . 555 I n  t h i s  ca se ,  t h e  Co mmiss io n  e xamine d  t he  l i ke l y  
co s t s  a nd  b en e f i t s  t h a t  t he  imp os i t i on  o f  meas u res  wou ld  ha ve  o n  
t he  e con omic  op e ra to rs  co nce rne d .  Th e  Co mmiss io n  h e ld  t h a t  t he  
impo s i t i o n  o f  d u t i es  w ou ld  l i m i t  co n su m e r  ch o i c e ,  t h e reb y  
e nco u ra g in g  ma n y  exp o r t e r s ,  p a r t i cu la r l y  t h ose  w i t h  h i gh  d u t i es ,  
t o  w i t h d r a w f ro m t he  Com mu n i t y  ma rke t . 556 The  Com mu n i t y  i n -  
d us t r y  co u ld  no t  co mp en sa t e  t h i s  l o ss  o f  cho i ce  i n  t he  f o rese ea b l e  
f u t u r e . 557 Th e  C o m m i ss io n ,  t h o u gh ,  a l so  t o ok  se v e r a l  o t he r  f a c t o r s  
i n to  ac co u n t .  F i r s t ,  w h i l e  t he  ma r ke t  sh a re  o f  t h e  C om mu n i t y  
i n du s t r y  wa s  ze ro  pe r cen t  i n  1 99 6 ,  i t  h ad  r ea che d  1 .4  pe r cen t  b y  
t he  i n ve s t i ga t i o n  p e r i od . 558 S eco nd ,  a bo u t  e igh t y -o ne  pe rcen t  o f  
                                                        
552  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 5 1 ;  K e n n e d y  2 0 0 5 : 4 2 3 .  
553  N o t i c e  o f  Te r m i n a t i o n ,  2 2  O f f i c e  J o u r n a l  E u r o p e a n  C o m m i s s i o n ( N o .  

L 3 0 3 )  5 , 5  ( 1 9 7 9 ) .  
554  T h e  i n t e r e s t s  o f  t h e  f i n a l  c o n s u m e r s  a r e  l i k e l y  t o  b e  g i v e n  p r i o r i t y  

o v e r  t h e  i n t e r e s t s  o f  C o m m u n i t y  i n d u s t r i e s  o n l y  i n  e x c e p t i o n a l  
c a s e s ,  s uc h  a s  wh e r e  t h e  i n t e r e s ts  o f  a  r e l a t i v e l y  i n s i g n i f i c a n t  
C o m m u n i t y  i n d u s t r y  a r e  b a l a n c e d  a g a i n s t  t h e  p r i c e  o f  a  b a s i c  f o o d  
s t u f f .  T h e  c o n s i d e r a t i o n  g i v e n  t o  t h e  i n t e r e s t s  o f  p r o c e s s i n g  
i n d u s t r i e s  m a y  i n d i r e c t l y  b e n e f i t  f i n a l  c o n s u m e r s  b y  l o we r i n g  
d o m e s t i c  p r o d u c t i o n  c o s t s .  

555  S e e  C o m m i s s i o n  D e c i s i o n  1 9 9 9 / 5 5  o f  2 1  D e c e m b e r  1 9 9 9 .  
Te r m i n a t i n g  t h e  A n t i d u m p i n g  P r o c e e d i n g  C o n c e r n i n g  I m p o r t s  o f  
C e r t a i n  L a s e r  O p t i c a l  R e a d i n g  S y s t e m s ,  a n d  M a i n  C o n s t i t u e n t  
E l e m e n t s  T h e r e o f ,  f o r  u s e  i n  M o t o r  Ve h i c l e s ,  O r i g i n a t i n g  i n  J a pa n ,  
K o r e a ,  M a l a y s i a ,  t h e  P e o p l e ’ s  R e p u b l i c  o f  C h i n a ,  a n d  Ta i wa n ,  1 9 9 9  
O . J .  ( L 1 8 )  a t  6 2  ( o p t i n g  a g a i n s t  t h e  a d o p t i o n  o f  a n t i d u m p i n g  
m e a s u r e s  a g a i n s t  i m p o r t s  o f  d i s c  c h a n g e r s  f r o m  c o n c e r n e d  
c o u n t r i e s ) .  

556  S e e  C o m m i s s i o n  D e c i s i o n  1 9 9 9 / 5 5  o f  2 1  D e c e m b e r  1 9 9 9 .  O . J .  
( 1 9 9 9 )  a t  6 5 .  

557  S e e  C o m m i s s i o n  D e c i s i o n  1 9 9 9 / 5 5  o f  2 1  D e c e m b e r  1 9 9 9 .  O . J .  
( 1 9 9 9 )  a t  6 5 .  

558  S e e  C o m m i s s i o n  D e c i s i o n  1 9 9 9 / 5 5  o f  2 1  D e c e m b e r  1 9 9 9 .  O . J .  
( 1 9 9 9 )  a t  6 4 .  
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t he  d i s c - ch an ge rs  so ld  i n  t h e  C om mu n i t y  o r i g in a t ed  i n  t h e  
co un t r i e s  un de r  i nve s t i ga t i o n . 559 Th i rd ,  t h e  l e ve l  o f  e mp loyme n t  i n  
t he  re le va n t  Com mu n i t y  i n du s t r y  wa s  l o w . 560 U l t ima te l y ,  t h e  Co m-  
m i s s io n  c on s ide r e d  t ha t  t he  impo s i t i on  o f  a n t i d um p in g  m ea su re s  
w ou ld  d i s p r op o r t i o n a t e l y  a f f ec t  i mp o r t e r s ,  t r ad e rs ,  an d  co nsu me r s  
o f  t h e  p ro du c t  con ce rn ed . 561 
 
A l t h ou gh  th i s  de c i s i o n  re p re sen ts  a  po s i t i ve  a pp l i ca t i o n  o f  
co s t -b en e f i t  a na l ys i s  b y  t h e  Commiss ion ,  i t  a l so  su gg es ts  t h a t  
co nsu me r  i n t e r es t s  w i l l  n e ve r  b e  g i v en  t he  sa me  w e i g h t  a s  t h e  
Com mu n i t y  i n du s t r y ,  an d  o n l y  i n  t h e  e xcep t i o na l  ca se  m igh t  
co nsu me r  i n te r es t s  p la y  a  b i gg e r  r o le . 562 
 
Th e  a u t ho r i t i e s  m i gh t  co ns id e r  p o l i t i ca l  i n te re s t s  such  as  t h e  n eed  
t o  f os t e r  sp ec i a l  r e l a t i on s  w i t h  d ev e lo p in g  co un t r i e s ,  b eca use  
A r t i c l e  1 5  o f  t he  WTO A n t i d ump in g  A g re emen t  r e qu i res  t h e  
impo r t i n g  cou n t r y  t o  co ns id e r  t h e  i nd i v i du a l  e c on omic  s i t ua t i on  o f  
d e ve lo p in g  co un t r i e s  w he n  i mp le m en t in g  an t i d um p in g  m ea su re s . 563 
F o r  e xa mp le ,  i n  “ C e r ta in  S od iu m  Ca r bo na te  f r om Bu lga r i a ,  t he  
Ge r ma n  D em o cra t i c  R ep ub l i c ,  Po la nd ,  R om an ia  a nd  th e  So v ie t  
Un ion  Case ” , 564 t he  de c i s io n  no t  t o  imp ose  d u t i es  o n  e xp o r t s  f r o m 
E as t  Ge r ma ny ,  P o la nd ,  Ro ma n ia ,  a nd  Bu lg a r i a  was  exa m ine d  
t ho r ou gh ly  f r om a  p o l i t i ca l  p os i t i o n .  
 
Th e re fo re ,  t h e  EC au th o r i t i es  en joy  con s id e r ab le  d i sc re t i on a r y  
p ow er  i n  t h e  a sse s s me n t  o f  t h e  C om mu n i t y  i n t e r e s t s  a nd  i n  t he  
d ec i s ion  o f  t a k ing  a  p r i ce  u n de r ta k in g  o r  a n  an t i d um p i n g  du ty . 565 
 
S ou th  A f r i ca n  r eg u la t i o n s  a re  s i l e n t  o n  t h e  asp ec t  o f  “ p ub l i c  
i n te res t ” .  So  i t  i s  n ece ssa r y  t o  en ac t  a  p ro v i s i o n  t o  a dd ress  t h i s  

                                                        
559  S e e  C o m m i s s i o n  D e c i s i o n  1 9 9 9 / 5 5  o f  2 1  D e c e m b e r  1 9 9 9 .  O . J .  

( 1 9 9 9 )  a t  6 4 .  
560  S e e  C o m m i s s i o n  D e c i s i o n  1 9 9 9 / 5 5  o f  2 1  D e c e m b e r  1 9 9 9 .  O . J .  

( 1 9 9 9 )  a t  6 4 .  ( e x p l a i n i n g  t h a t  r e s u l t i n g  C o m m u n i t y  i n d u s t r y  g a i n s  
wo u l d  b e  m i n i m a l  d u e  t o   t he  l o w  e m p l o y m e n t  l e v e l ) .  

561  S e e  C o m m i s s i o n  D e c i s i o n  1 9 9 9 / 5 5  o f  2 1  D e c e m b e r  1 9 9 9 .  O . J .  
( 1 9 9 9 )  a t  6 4 .  ( a c k n o w l e d g i n g  t h a t  t h e  i n t e r e s t s  o f  c o n s u m e r s  a r e  o f  
h i g h e r  i m p o r t a n c e  t h a n  t h e  i n t e r e s t s  o f  t h e  C o m m u n i t y  i n d u s t r y ) .  

562  We l l h a u s e n  2 0 0 1 : 1 0 7 7 .  
563  T h e  W TO  A n t i d u m p i n g  A g r e e m e n t : A r t i c l e  1 5 .  S e e  a l s o  We l l h a u s e n  

2 0 0 1 : 1 0 7 8 .  I n d e e d ,  A r t i c l e  1 5  o f  t h e  W TO  A n t i d u m p i n g  A g r e e m e n t  
p r o v i d e s  t h a t  t h e  s p e c i a l  s i t u a t i o n  o f  d e v e l o p i n g  c o u n t r i e s  s h o u l d  
b e  t a k e n  i n t o  a c c o u n t .  

564  N o t i c e  o f  Te r m i n a t i o n ,  2 2  O f f i c e  J o u r n a l  E u r o p e a n  C o m m i s s i o n ( N o .  
C  3 0 3 )  5 , 5  ( 1 9 7 9 ) .  

565  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 5 2 .  S e e  a l s o  We l l h a u s e n  
2 0 0 1 : 1 0 5 0  f o r  a  d i s c u s s i o n  h o w  t h e  C o m m i s s i o n  a p p l i e s  t h e  
C o m m u n i t y  i n t e r e s t  t e s t .  
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q ue s t i on .  I n  p r ac t i ce ,  t he  b r o ad e r  e c on om i c  i m pa c t  o f  a n t i du mp i n g  
m ea su re s  o n  co nsu me r s  a nd  do wn s t r e am in du s t r i e s ,  i . e .  t h e  
b r oa de r  p ub l i c  i n te r e s t ,  i s  n o t  co ns id e re d .  A l t h ou gh  Sou th  A f r i c a  
i s  a  p r o l i f i c  u se r  o f  a n t i d um p in g  i n v es t i ga t i o ns  a nd  h as  a pp l i ed  
mea su re s  a ga in s t  a  w ide  ra ng e  o f  p rod uc t s  o ve r  a  l on g  pe r i od ,  n o  
sys te ma t i c  a na l ys i s  ha s  be en  un de r ta ken  on  t he  eco no my- w id e  
impa c t  o f  t h ese  m e a su re s . 566 T h e re fo re ,  w he n  th e  ITAC i s  a pp l y in g  
a n t i du mp i ng  me asu res ,  n o t  o n l y  p r i ce  un de r ta k i ng s ,  t he  e mp ha s i s  
f a l l s  ma in l y  on  t h e  i n j u r y  su f f e red  b y  t h e  d omes t i c  p rod uce r s  o f  
l i ke  p ro d u c ts ,  w i t h  l i t t l e  a t t en t i o n  g i ven  t o  t h e  b ro ad e r  impa c t  o n  
t he  e con omy  a s  a  wh o le . 567 
 
Ch ina  re ce n t l y  i n c l u de d  a  “p ub l i c  i n t e re s t s ”  c l a u se  i n  Se c t i o n  33  o f  
t he  An t i d um p i ng  S ta tu te s  2 00 4 .  Wh en  th e  M in i s t r y  o f  C om me r c e  
( M O C )  d ee ms  t ha t  t h e  p r i ce  u nd e r ta k in g  o f  e xp o r t e r s  ca n  b e  
a cce p t ed  an d  con fo rm  w i t h  t h e  pu b l i c  i n t e re s t s ,  t he  MOC ca n  ma ke  
a  d ec i s i o n  t o  su sp en d  o r  t e r m ina te  a n  a n t i d um p in g  i nve s t i g a t i on  
w i t ho u t  t he  impo s i t i o n  o f  p r o v i s i on a l  me a su re s  o r  a n t i du mp in g  
d u t i es . 568 The  e f f e c t  o f  such  a  pu b l i c  i n te res t  c l a use  i s  de pe nd en t  
o n  h ow  t he  i n ves t i g a t i n g  au th o r i t i e s  t a ke  i n t o  acco un t  t he  
co nce rn s  o f  t h e  do me s t i c  u se rs  an d  con sumer s  wh o  m ig h t  o pp ose  
a  ce r ta in  an t i d ump in g  me asu re . 569 H ow eve r ,  t h e re  i s  no  d e f i n i t i o n  
o f  pu b l i c  i n te re s t s  i n  t he  S t a t u t es ,  an d  a l so  n o  f u r t h e r  
e xp lan a t i on s  o r  an y  sub s t a n t i ve  a nd  p r oce du r a l  p r ov i s i on s  a s  
we l l . 570 T he re fo re ,  i t  c re a t es  d i f f i cu l t i e s  f o r  t h e  M O C o n  ho w t o  
co nd uc t  pu b l i c  i n t e res t s  t e s t ,  an d  a l so  ra i ses  t he  p ro b le m o f  
n on - t r a nsp a re ncy  i n  i t s  p r o c e ed ing  o f  de te rm in a t i on .  
 
On e  e xa mp le ,  w h e r e  t h r e e  imp o r t a n t  s t ee l  p r od uce r s  ( T a i y u an  
S te e l ,  S ha an x i  P r ec i s ion  S te e l ,  a n d  Pu do ng  Spe c i a l t y  S t ee l )  
i n i t i a t ed  an  an t i d um p in g  ca se  a ga in s t  Ja pa ne s e  a nd  S ou th  Ko re an  
s t a in le ss  s t ee l  p ro d uc t s  i n  Ju ne  o f  1 99 9 , 571 can  b e  a  d esc r i p t i on  o f  
h ow  Ch in ese  ad m in i s t e r i n g  au th o r i t i e s  con s id e r  pu b l i c  i n t e re s t s  i n  
t he i r  u se  o f  p r i ce  un de r ta k in g s .  I n  t h i s  ca se ,  Ja pa ne se  an d  So u t h  
K o r ea n  s t a i n le ss  s t e e l  p r od uce r s  a ch ie ved  a  pa r t i a l  v i c t o r y .  I n  t h e  
1 99 0s ,  d esp i t e  C h i na  b e in g  t h e  wo r ld ’ s  l a r ge s t  p r od uce r  o f  s te e l ,  i t  
a l so  b ec a me  a  l a r ge  impo r t e r  o f  h ig h - qu a l i t y  s ta in l e ss  s te e l  t ha t  
i t s  f i r m s  co u ld  no t  p ro du ce  t he mse l v e s .  F in a l l y ,  a l t ho u g h  se ve r a l  
Ja pa ne se  r esp on d e n t s  p a id  a n t i du mp i ng  d u t i es ,  o ne  Ja p a ne se  an d  

                                                        
566  B a r r a l  e a  2 0 0 5 : 6 2 .  
567  B a r r a l  e a  2 0 0 5 : 6 2 .  
568  T h e  C h i n a  A n t i d u m p i n g  St a t u t e s : S e c t i o n  3 3 .  
569  B a r r a l  e a  2 0 0 5 : 7 4 .  
570  K e n n e d y  2 0 0 5 : 4 2 3 .  
571  K e n n e d y  2 0 0 5 : 4 2 5 .  
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s i x  So u t h  K o re an  f i rms  a g re ed  t o  a  p r i ce  u nd e r t ak in g  i n  wh i ch  t h e y  
r a i sed  t h e  p r i ce s  o f  t he i r  g ood s  by  an  amou n t  e qu a l  t o  t he  du mp in g  
marg in .  Th e  com pro m ise  wa s  re ac he d  be cau se  t h e  respo nde n t s  
p e r su ad ed  th e i r  C h ine se  c us t omer s  t o  s ub m i t  b r i e f s  t o  MOF T E C  
a nd  t he  SE TC i n  t he i r  d e f en ce .  T he y  a r gu ed  t ha t  t he  d om es t i c  
s t a i n le ss  s te e l  p r od uce r s  d id  no t  p ro du ce  p r ec i s e l y  t he  s a m e  
g oo ds  as  t h e  f o re ig ne rs  ( t he  w id t h  an d  qu a l i t y  o f  t h e  s te e l  sh ee t s  
w e r e  d i f f e r en t )  a nd  t ha t  t he  imp o r t e d  go od s  we r e  c r i t i ca l  t o  t he  
f i na l  p r od uc t s ,  w h i ch  w e r e  t o  b e  e xp o r t ed .  I n  a dd i t i on  t o  t he  v i t a l  
r o l e  o f  t h ese  p rod uc t s  t o  t h e i r  bu s in esse s ,  t he  e nd -use rs  wh o  
co mp la i n e d  w e r e  f a mo us  l a r ge  h om e  a pp l i an ce  a nd  au to  
m an u f ac t u re r s  wh o  co u ld  g a in  t he  e a r  o f  se n io r  t r ad e  o f f i c i a l s  a n d  
who  co u ld  a l so  mo b i l i ze  l o ca l  an d  n a t i on a l  o f f i c i a l s  t o  ca r r y  t h e i r  
b an ne r . 572 T h e re fo re ,  f r o m th i s  ca se ,  C h in e se  a dm in i s te r i ng  a u -  
t ho r i t i e s ,  i n  p rac t i ce ,  t o ok  a  p r i ce  un d e r t ak ing  f o r  eco no mica l  an d  
p o l i t i ca l  r e aso ns .  
 
N o t ew o r t h i l y ,  C h i n a  e xp e r ie n ce s  a  s i m i l a r  s i t u a t i on  w i t h  t he  Eas t  
E u r op ea n  C o un t r i e s  i n  t he  i n te rn a t i o na l  t r a de  ma r ke t .  A n d  C h ina ’ s  
f o re ign  t r ad e  i s  i n c rea s in g .  The re f o re ,  Ch in a  w i l l  f ace  mo r e  
p r ob lem s  w i t h  r e s pe c t  t o  a n t i du mp in g  me asu r es ,  e sp e c ia l l y  p r i ce  
u nd e r t ak i n gs .  
 
5 .3 .2 .4  An t i compet i t i ve  e f fec ts  
 
F in a l l y ,  a n  u nd e r t ak in g  can  be  r e f use d  b y  t h e  au th o r i t i e s  o f  t he  
impo r t i n g  cou n t r y  f o r  a n t i c om pe t i t i v e  r ea so n s . 573 A  d i sa d va n ta ge  
o f  p r i ce  u nd e r ta k in g  i s  t ha t  i t  l i m i t s  t he  co mp e t i t i o n  o f  p r i ces  i n  t h e  
impo r t i n g  co un t r y . 574 I n  ce r t a i n  c i r cu ms t an ces ,  t h e  a u t ho r i t i e s  ca n  
t ake  a n t i com pe t i t i ve  e f f e c t s  o f  u nd e r t ak in g s  i n t o  con s id e ra t i on  
w he n  th ey  n ee d  to  ma ke  a  d e c i s io n  i n  an  a n t i d u mp in g  i n v e s t i g a t i o n .  
Fo r  i n s ta nce ,  t h e  G lyc in e  Ca se  ( Ja p an ) , 575 co nce rne d  th e  imp o r -  
t a t i on  o f  g l yc i ne  f r om Jap an .  Th i s  p r od uc t  wa s  on l y  ma de  by  t wo  
Ja pa ne se  p ro du ce rs ,  bo th  a ccu sed  o f  d ump in g ,  an d  by  on e  
E u rop ea n  p rod uce r .  Th e  two  Jap an ese  p ro du ce rs  c la im ed  th a t  an  
a n t i du mp i ng  du ty  w ou ld  b e  a ga ins t  t h e  i n te r e s t s  o f  t he  
Com mun i t y . 576 T he  d u t y  wo u ld  en ab le  t h e  Eu r op ea n  p ro du ce r  t o  
u nd e r cu t  t he i r  p r i c es  an d  d r i ve  t he m ou t  o f  t h e  E u r op ea n  ma rke t .  
S o  t he  Ja pa ne se  p r od uce r s  o f f e r ed  p r i ce  u nd e r t ak i ng s  i ns te ad .  

                                                        
572  K e n n e d y  2 0 0 5 : 4 2 5 .  
573  O u d s t e n  1 9 8 9 : 3 7 4 - 3 7 5 .  
574  T h i s  f e a t u r e  o f  p r i c e  u n d e r t a k i n g s  w i l l  b e  d i s c u s s e d  l a t e r  i n  

C h a p t e r 5 ,  s e c t i o n  5 . 3 . 3 .  
575  E E C  C o u n c i l  R e g u l a t i o n  2 3 2 2 / 8 5  ( O f f i c i a l  J o u r n a l  1 9 8 5 ,  L 2 1 8 / 1 )  
576  E E C  C o u n c i l  R e g u l a t i o n  2 3 2 2 / 8 5  ( O f f i c i a l  J o u r n a l  1 9 8 5 ,  L 2 1 8 / 1 )  
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T h e  u nd e r t ak in g s  w e r e  r e fu sed  be cau se  o f  t h e i r  p o t en t i a l  
a n t i co m p e t i t i ve  e f f ec t :  
 

T h e  d e c i s i o n  t o  i m p o s e  t h e  s a m e  a n t i - d u m p i n g  d u t y  o n  
b o t h  c o m p a n i e s  w a s  b a s e d  o n  a  t h o r o u g h  a n a l y s i s  o f  t h e  
n a t u r e  o f  t h e  p r i c e  u n d e r t a k i n g  o f f e r e d  a n d  o f  t h e  g l y c i n e  
m a r k e t .  I n  a  m a r k e t  wh e r e  o n l y  a  l i m i t e d  n u m b e r  o f  
c o m p a n i e s  a r e  c o m p e t i n g  w i t h  e a c h  o t h e r  a n  a l i g n m e n t  o f  
p r i c e s  r e s u l t i n g  f r o m  u n d e r t a k i n g s  o f  t h e  k i n d  o f f e r e d  b y  
t h e  J a p a n e s e  c o m p a n i e s ,  i . e .  t o  r e s p e c t  t h e  s a m e  
m i n i m u m  p r i c e ,  w o u l d  r e d u c e  c o m p e t i t i o n .  T h i s  e f f e c t  …  
wo u l d  b e  l e s s  l i k e l y  t o  o c c u r  a s  a  r e s u l t  o f  t h e  i m p o s i t i o n  
o f  t h e  s a m e  a n t i - d u m p i n g  d u t y ,  b e c a u s e  e x i s t i n g  
d i f f e r e n c e s  i n  t h e  p r i c e s  c h a r g e d  …  wo u l d  c o n t i n u e . 577 

 
I n  t h i s  ca se ,  t h e  p r i ce  un de r ta k in gs  we re  e xp l i c i t l y  r e f u se d  
b eca use  o f  t h e i r  a n t i co mp e t i t i ve  e f f e c t s .  Ye t ,  t h i s  ca se  sh ow s  th a t  
a n t i du mp ing  me asu res  can  i n f l ue nce  t he  comp e t i t i ve  s i t u a t i on  i n  a  
co m m on  ma r ke t .  I t  a l so  sh ows  t ha t  p r i ce  u nd e r t ak i ng s  a re  mo r e  
a n t i co m p e t i t i ve  t h a n  an t i d um p in g  du t i es . 578 
 
T h i s  c as e  ca n  be  a  g oo d  e xa mp le  f o r  So u t h  A f r i can  a n t i du mp i ng  
a u t ho r i t y ,  w he n  the  de c i s io n - ma ke r s  o f  t h e  I TA C m ee t  s o m e  
c i r cu ms ta nce s  s im i l a r  t o  t h i s  ca se .  
 
T h e re fo re ,  no t  o n l y  t he  i n te r e s t s  o f  t h e  i m p o r t i ng  cou n t r y ,  b u t  a l s o  
t he  con t r o l l ab i l i t y ,  t r a de  r e la t i o ns ,  a n d  an t i co m pe t i t i ve  e f f ec t s ,  a l l  
n ee d  to  be  co ns i de r e d  i n  t h e  d ec i s ion - ma k ing  o n  p r i ce  u n de r ta k in g  
f o r  t h e  au th o r i t i e s  o f  t he  im po r t i n g  co un t r y .  
 
5 .3 .3  Advan tages and  d i sadvan tages  o f  p r i ce  under tak ing  fo r  
Sou th  Af r i ca  
 
I f  p r i ce  u nd e r t ak in gs  can  b e  p rop e r l y  u sed  by  t he  au th o r i t y  o f  
S ou th  A f r i ca  o r  t h e  e xp o r t e r s ,  i t  w i l l  o f f e r  con s id e rab le  ad va n ta ge s  
t o  a l l  pa r t i e s  i n vo l ve d :  t h e  u nde r ta k in g  f i rms ,  t h e  So u t h  A f r i ca n  
i n du s t r i e s  t ha t  n eed  p ro te c t i on ,  a nd  t he  ITA C t ha t  a dm i n i s te r  t he  
a n t i du mp i ng  l aw  o f  Sou th  A f r i ca .  
 
F i r s t l y ,  f o r  So u t h  A f r i can  i m po r te rs  o r  e xp o r t e r s ,  a do p t i ng  a  p r i ce  
u nd e r t ak in g  d oe s  no t  co ns t i t u te  a  f i na nc ia l  pe na l t y . 579  So u t h  

                                                        
577  E E C  C o u n c i l  R e g u l a t i o n  2 3 2 2 / 8 5  ( O f f i c i a l  J o u r n a l  1 9 8 5 ,  L 2 1 8 / 1 )  
578  O u d s t e n  1 9 8 9 : 3 7 5 .  
579  O u d s t e n  1 9 8 9 : 3 4 8 .  



 111

A f r i ca n  i m po r te r s  o r  e xpo r t e rs  ra i se  t h e  p r i ce  o f  t he  p rodu c t  u nd e r  
i n ve s t i g a t i on  an d  t h i s  d e c r e ase s  t h e  vo lu me  o f  s a le s .  T h e  h igh e r  
p r i ce s  o f  t h e  p r od uc t  w i l l  p oss ib l y  o f f se t  t h e  c os t s  o f  t he  imp o r t e r s  
i n  t h e  do me s t i c  m arke t , 580 an d  as  we l l  as  e xpo r te rs .  Th i s  ad va n -  
t ag e  i s  t h e  ma in  i n cen t i ve  f o r  d ump in g  f i r ms  o r  t he  So u t h  A f r i ca n  
impo r te r s  t o  o f f e r  u nd e r t ak in gs .  
 
S eco nd l y ,  p r i ce  u nd e r t ak in gs  a f f e c t  t h e  S ou th  A f r i ca n  d ome s t i c  
p r i ce s  d i r ec t l y  a nd  r a p id l y . 581 P r i ce  u nd e r ta k in g s  can  q u i c k l y  s to p  
t he  e xpo r te r s  f r om e xp o r t i ng  g oo ds  t o  Sou th  A f r i ca  a t  t h e  d um p e d  
p r i ce s ,  a nd  p re ve n t  t he  i m p o r t ed  go od s  imp ac t i n g  o n  t he  l o ca l  
ma rke t .  I f  a  p r i ce  un de r t ak ing  i s  no t  accep t e d ,  t he  d ec i s i on  on  a  
f i na l  a n t i du mp ing  du ty  s t i l l  t ake s  t im e .  A  p r o v i s ion a l  a n t i du mp in g  
d u t y  can n o t  a f f e c t  t h e  do me s t i c  m ar k e t  p r i ce s  d i re c t l y .  T he r e f o re ,  
t h i s  i s  a n  i nce n t i ve  f o r  t h e  a u t ho r i t i es  o f  S ou th  A f r i ca  an d  t he  
d omes t i c  i nd us t r i e s  t o  en co u rag e  th e  use  o f  p r i ce  un de r ta k ing s . 582 
 
Th i rd l y ,  a cco rd in g  t o  Ou ds t en , 583 “ u nde r t ak in g s  p ro v ide  a  wa y  t o  
e nd  a n  an t i - du mp i ng  p r oce ed ing  qu i ck l y  an d  w i t h  a  m in imu m o f  
l e ga l  a nd  ad min i s t ra t i ve  co s t s . ” 584 F o r  t h i s  r e a so n ,  a l l  p a r t i es  i n  
q ue s t i on  p re f e r  p r i ce  un de r ta k ing ,  e spe c ia l l y  f o r  t he  ITAC , 585 
b eca use  i t  b ea r s  t he  l i o n ’ s  s ha r e  o f  th e  cos t s  o f  an  i n ves t i g a t i o n .  
Th e  a cce p t an ce  o f  an  un de r ta k in g  b y  t he  ITA C i s  se en  a s  a  f o r m  o f  
t e r m ina t i o n .  An  an t i d um p in g  i n ve s t i g a t i on  can  be  t e r m in a t ed  w hen  
t he re  i s  n o  d ump i ng  an d  no  i n j u r y .  Und e r t ak i ngs  a re  re qu i red  t o  
e l i m i na te  e i t he r  t h e  d um p in g  o r  t h e  in ju r y , 586 so  i t  i s  n o  l o ng e r  i n  
t he  i n t e r e s t  o f  t h e  I T AC t o  impo se  a n t i du m p ing  du t i e s .  I n  o th e r  
w o r d s ,  u n de r t ak in g s  c rea t e  t h e  c i r cum s ta nc e s  u nd e r  w h i c h  a n  
i n ve s t i g a t i on  ca n  be  t e r m in a te d  qu i ck l y .  
 
Howe ve r ,  t h i s  co s t  ad van ta ge  i n  t h e  i n ve s t i ga t i o n  i s  o f f se t  by  t h e  
co s t  o f  m on i t o r i n g  po ss ib le  v io la t i o ns  o f  p r i ce  u nde r ta k i n gs . 587 
 
Fo u r t h l y ,  ad op t i n g  a  p r i ce  u nde r ta k in g  ca n  so me wha t  ke ep  t h e  
e qu i t a b l e ne ss  o f  t h e  c om pe t i t i ven e ss  i n  t h e  S ou th  A f r i can  m ar k e t  
                                                        
580  O l d e k o p  a n d  Va n  B a e l  1 9 7 9 : 2 3 4 ;  O u d s t e n  1 9 8 9 : 3 4 8 .  
581  P a t e n o d e  1 9 8 0 : 2 1 6  
582  O u d s t e n  1 9 8 9 : 3 4 8 ;  P a t e n o d e  1 9 8 0 : 2 1 6 .  
583  O u d s t e n  1 9 8 9 : 3 4 8 .  
584  O u d s t e n  1 9 8 9 : 3 4 8 .  
585  T h e  I n t e r n a t i o n a l  Tr a d e  A d m i n i s t r a t i o n  C o m m i s s i o n .  I t  e s t a b l i s h e d  

i n  t e r m s  o f  s e c t i o n  7  o f  t h e  I n t e r n a t i o n a l  Tr a d e  A d m i n i s t r a t i o n  A c t ,  
2 0 0 2  ( A c t  N o . 7 1  o f  2 0 0 2 ) .  

586  T h e  S o u t h  A f r i c a n  A n t i d u m p i n g  R e g u l a t i o n s : s e c t i on  3 9 . 1 .  S e e  a l s o  
t h e  W TO  A n t i d u m p i n g  A g r e e m e n t : a r t i c l e  8 . 1 .  

587  T h i s  p o i n t  w i l l  b e  f u r t h e r  d i s c u s s e d  i n  f o l l o w i n g  pa r a g r a p h  i n  t h i s  
s e c t i o n .  
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b y  p re ve n t i n g  u n f a i r  f o r m s  o f  co mp e t i t i on . 588 I t  i s  co ns i s t en t  w i t h  
t he  p r i n c i p les  o f  t he  WT O A n t i du mp ing  Ag r e emen t .  B e cau se  t h e  
A g r ee me n t  do es  n o t  q ua l i f y  d um p i ng  a s  un fa i r  t r ad e  p r ac t i ce  p e r  
se ,  i t  do es  p ro v id e  f o r  r u l es  res t r i c t i ng  t h e  use  o f  a n t i d ump in g .  
S uch  re s t r i c t i ve  ru l es  sho u ld  b e  de s ig ne d  t o  enha nc e  
co mp e t i t i on . 589 I n  an  a n t i du mp ing  ca se ,  i f  I TAC co u ld  ad op t  a  p r i ce  
u nd e r t ak in g ,  t h e  f o re ign  e xp o r t e r s  w o u ld  po ss ib l y  s t i l l  en te r  t he  
S ou th  A f r i can  m a r ke t .  T h e  domes t i c  i nd u s t r y  w o u ld  s t i l l  f ac e  
co mp e t i t i ven ess  f r o m fo r e ig n  p ro d u c ts .  T h i s  i s  goo d  f o r  t he  
d e ve lo p m e n t  o f  t he  do m es t i c  i n du s t r y .  O th e r w i se ,  t h e  f o re ig n  
e xpo r te r s  w ou ld  g i ve  u p  t h e  Sou th  A f r i ca n  ma r ke t  b e ca use  o f  
h igh e r  an t i d ump in g  du t i e s .  Fo r  t h i s  r ea son ,  a l t ho ug h  th e  Sou th  
A f r i ca n  i n du s t r y  be ne f i t s  i n  a  sho r t  t ime ,  i t  w i l l  l ose  i t s  co mp e t i t i ve  
a b i l i t y  i n  t h e  i n te rna t i o na l  ma rke t .  To  exp la i n  t h e  impo r ta nce  o f  
t h i s  p o in t  o f  v i e w ,  Va n  N ie k e r k  ( t h e  c h ie f  e xe cu t i ve  o f  I sco r  S t ee l )  
sa id :  “ I t  i s  c r i t i ca l  t h a t  I sco r ’ s  co s t  o f  p roduc t i o n  an d  se r v i ce  
l e ve l s  b eco me  g lo b a l l y  co m p e t i t i v e .  I f  we  ca nn o t  a ch ie ve  t h i s ,  i t  
w i l l  be  f a t a l  f o r  t he  S A  s te e l  i nd u s t r y . ” 590 
 
A t  t h e  sa m e  t im e ,  p r i ce  un d e r ta k ing s  h a ve  fo u r  d i sa d va n t ag es :  
 
F i r s t l y ,  a  p r i ce  un de r t ak ing  may  b e  v i o la t ed ,  i . e .  i t s  o b l i g a t i o n s  
ca n  b e  d o dg ed . 591 Th i s  d oe s  n o t  ne cessa r i l y  m ea n  th a t  t h e  f i r m  
co nc lud in g  t h e  un de r ta k ing  i s  de l i b e r a te l y  che a t i ng .  I t  may  mea n  
t ha t  t h e  f i rm  ha s  i n su f f i c i e n t  con t r o l  o ve r  i t s  p r od uc t  a nd  ca nn o t  
p r e ve n t  p a r a l l e l  i mp o r t s  o r  d i s co un ts  by  i nd i v id ua l  impo r te r s .  
A c co r d in g  t o  Ou ds te n ,  t h i s  r i s k  c an  b e  ke p t  a t  a  m in i m u m b y  t h e  
f o l l o w ing  m ea su re s :  ( 1 )  by  a l l o w ing  q u i c k  r e p la cemen t  o f  v i o la te d  
p r i ce  u n d e r ta k in g s  by  n o r m a l  an t i d um p in g  d u t i es ,  l i m i t i ng  t h e  
d am ag es  wh en  t he y  oc c u r ; 592 (2 )  b y  a  s ys t e m  o f  p en a l t i e s  f o r  f i rm s  
t ha t  w i l l f u l l y  v i o la t e  t he i r  p r i ce  un d e r ta k in g s ;  ( 3 )  by  bu i l d i n g  a  
co n t ro l  s ys te m i n t o  t he  p r i ce  un de r ta k ing ,  su ch  as  t he  un de r ta k in g  

                                                        
588  S e e  C h a p t e r  5 ,  s e c t i o n 5 . 3 . 1 ,  a b o v e .  S e e  a l s o  O u d s t e n  1 9 8 9 : 3 4 4 .  
589  A d a m a n t o p o u l o s  a n d  N o t a r i s  2 0 0 0 - 2 0 0 1 : 3 4 .  S e e  a l s o  t h e  W TO  

A n t i d u m p i n g  A g r e e m e n t :  A r t i c l e  9 . 2  ( p r o v i d i n g  t h a t  a n t i d u m p i n g  
d u t y  s h a l l  b e  i m p o s e d  a n d / o r  c o l l e c t ed  o n  a  n o n - d i s c r i m i n a t o r y  
b a s i s ,  i n  t h e  a p p r o p r i a t e  a m o u n t  i n  e a c h  c a s e ,  on  i m p o r t s  o f  t h e  
l i k e  p r o d u c t  f r o m  a l l  s o u r c e s  f o u n d  t o  b e  d u m p e d  a n d  c a u s i n g  
i n j u r y ) .  

590  S e e :  S A f u r n a c e s  s t o k ed  t o  m e e t  g l o b a l  c h a l l e n g e .  
h t t p : / / w w w. b t i m e s . c o . z a / 9 8 / 0 6 2 8 / s u r v e y / s u r v e y. h t m  ( l a s t  v i e w  o n  
M a y  1 5 ,  2 0 0 6 ) .  I s c o r  St e e l ,  n o w c a l l e d  M i t t a l  St e e l  S A ,  i s  S o u t h  
A f r i c a ' s  l a r g e s t  p r o d u c e r  o f  s t e e l .  

591  O u d s t e n  1 9 8 9 : 3 4 8 .  
592  O u d s t e n  1 9 8 9 : 3 4 9 .  S e e  a l s o  t h e  S o u t h  A f r i c a n  A n t i d u m p i n g  

R e g u a l t i o n s  2 0 0 3 : s e c t i o n  3 9 . 4  
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f i rm  mu s t  su bm i t  pe r i od i c  rep o r t s  o n  i t s  co mp l i an ce  w i t h  t he  
p r o v i s i on s  o f  t h e  p r i ce  u nd e r t ak in g s . 593 
 
S eco nd l y ,  p r i ce  un de r ta k ing s  mu s t  be  mo n i t o re d  t o  p re ven t  
v i o la t i o ns .  Th e  un de r t ak ing  e xpo r t e r s  mu s t  su b mi t  pe r i o d i c  r e po r t s  
o n  t h e i r  co mp l i an c e  w i t h  t he  p rov i s i on s  o f  t he  u nd e r t ak i ng . 594 The  
I T AC h as  t o  ve r i f y  t he  r e po r t s .  I n  t h i s  c i r c um s ta nce ,  t h e  So u t h  
A f r i ca n  A n t i d um p in g  R eg u la t i o ns  h a ve  no  p r o v i s i on  t o  s t i pu la t e  i t .  
Th e  I TAC ca n  u se  t h e  p ro v i s i on  o f  t he  WTO A n t i du mp in g  
A g ree me n t  t o  co nd uc t  i t . 595  By  con t r a s t ,  an  a n t i du mp i ng  d u t y  
imp l i es  l e ss  e f f o r t  f o r  o nce  i t  ha s  be en  impo sed ,  i t  i s  ad m i n i s t e r e d  
b y  t he  S o u th  A f r i c a  C us t om s  D e pa r t m en t . 596 
 
T h i r d l y ,  t he re  i s  a  g r ea t  r i s k  t h a t  t h e  p r o v i s ion s  o f  t he  p r i ce  
u nd e r t ak i n g  ma y  b ec om e  o u t da te d ,  d ue  t o  i n f l a t i o n ,  c h an ge s  i n  
e xch ang e  r a t es ,  o r  m ar ke t  de ve lo p m en t , 597 esp ec ia l l y  f o r  Sou th  
A f r i ca .  S o  t he se  f a c to r s  u nd e r m ine  t h e  re me d ia l  e f f ec t  o f  t h e  
u nd e r t ak in gs .  Ta b l e  2 . ,  i nd i ca te s  t he  co nsu me r  p r i ce  i n de x  and  
i n f l a t i on  i n  So u t h  A f r i ca ,  b e t wee n  199 8 -1 99 9 .  

 
T a b l e  2 .  T h e  c o n s u m e r  p r i c e  i n d e x  a n d  i n f l a t i o n  i n  S . A .  

( 1 9 9 8 - 1 9 9 9 )  
 

M o n t h  C o n s u m e r  p r i c e  i n d e x  ( 1 9 9 5 = 1 0 0 ) I n f l a t i o n  r a t e  
 1 9 9 8  1 9 9 9  (  %  )  
J a n u a r y  1 1 9 . 7  1 3 0 . 4  8 . 9  
F e b r u a r y  1 2 0 . 0  1 3 0 . 3  8 . 6  
M a r c h  1 2 0 . 8  1 3 0 . 4  7 . 9  
A p r i l  1 2 1 . 4  1 3 0 . 7  7 . 7  
M a y  1 2 1 . 9  1 3 0 . 5  7 . 1  
J u n e  1 2 2 . 3  1 3 1 . 2  7 . 3  
׃ ׃  ׃  ׃   
N o v e m b e r  1 2 9 . 4  1 3 1 . 9  1 . 7  
D e c e m b e r  1 2 9 . 4  1 3 2 . 3  2 . 2  
A v e r a g e  f o r  y e a r  1 2 4 . 6  1 3 1 . 1  5 . 2  
S o u r c e :  M o h r  2 0 0 3 : 1 0 9 .  
 
T h i s  r i sk  ca n  b e  m in i m ize d  b y  t h e  u se  o f  i n f l a t i on  o r  cu r r en c y  

                                                        
593  O u d s t e n  1 9 8 9 : 3 4 8 - 3 4 9 .  S e e  a l s o  T h e  W TO  A n t i d u m p i n g  

A g r e e m e n t : A r t i c l e  8 . 6  
594  T h e  W TO  A n t i d u m p i n g  A g r e e m e n t : A r t i c l e  8 . 6  
595  T h e  W TO  A n t i d u m p i n g  A g r e e m e n t : A r t i c l e  8 . 6  
596  O u d s t e n  1 9 8 9 : 3 4 9 .  
597  O u d s t e n  1 9 8 9 : 3 4 9 .  P a t e n o d e  1 9 8 0 : 2 1 7 .  
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a d ju s t m e n t  sys te ms ,  o r  b y  d e f i n in g  p r i ce s  i n  b aske t  cu r r en c ie s , 598 
o r  b y  do in g  pe r i od i c  re v ie w s  o f  t he  un de r ta k ing . 599 B u t  t h e re  i s  a  
g ap  i n  S o u th  A f r i ca n  A n t i du mp ing  R e gu la t i on s  w i t h  r e sp ec t  t o  p r i ce  
u nd e r tak i n g  re v i ew. 600 
 
F o u r t h l y,  p r i ce  u nd e r tak in gs  a l so  l i m i t  t h e  com pe t i t i o n  o f  p r i ce s  i n  
t he  So u th  A f r i ca  m ar ke t ,  e sp ec i a l l y  u nd e r m i n in g  t he  com pe t i t i ve  
a b i l i t y  o f  Sou th  A f r i ca n  en te rp r i se s . 601 P r i ce  u nd e r tak in gs ,  i n  f a c t ,  
l i m i t  t h e  f re ed om  o f  t h e  u nd e r tak ing  f i r m s  to  l ow e r  t he i r  p r i c es  i n  
r e spo nse  t o  t h e i r  co mp e t i t o r s ’  p r i c e  c u ts .  So  i t  p r eve n ts  p r i ce  
co mp e t i t i on  i n  t he  So u t h  A f r i ca  ma r ke t .  I n  t h i s  c i r cu ms ta n ce ,  Sou t h  
A f r i ca n  do me s t i c  i n du s t r i e s  ca n  acco un t  f o r  t he mse l ve s .  I f  t he y  
en te r  t he  i n t e rna t i ona l  ma r ke t ,  t hey,  howeve r,  w i l l  be  unab le  t o  
co mp e t e .  A t  t he  same  t ime ,  i t  wou ld  b e  un re ason ab le  t o  f o r ce  a  
f i rm  t o  s tan d  b y  wh i l e  i t s  co mp e t i t o r s  ta ke  o ve r  i t s  ma rke t  sha r e .  
S o ,  f ew  wou ld  b e  w i l l i n g  t o  o f f e r  p r i ce  un de r ta k ing s  un de r  such  
c i r cu ms ta nce s . 602 
 
A s  w i t h  e ve r y t h in g ,  p r i ce  un de r tak i n gs  ha s  i t s  a d va n ta ges  a nd  
d i sa d va n tag es .  W h e n  a  p r i ce  u nd e r tak in g  i s  de s ign ed  a nd  u sed  
p r op e r l y,  t he  f i r m  can  w i t h d r aw  f r o m t he  p r i ce  un de r ta k ing  a f t e r  
p r op e r  n o t i f i ca t i o n ,  t he n  t h e  a d v an ta ge s  w i l l  o u t we ig h  t he  
d i sa d va n tag es . 603 
 
5 .4  Conc lus ion  
 
I n  t h i s  ch ap te r,  i n te r n a t i o na l  a n t i du mp i ng  m ea su re s  w e r e    
d i s cu sse d ,  w i t h  sp ec i a l  e mp ha s i s  on  p r i c e  u nd e r tak in g .  T he  
r e aso ns  wh y  p r i ce  u nd e r tak ing s  sh o u ld  b e  p re f e r r e d ,  th e  f a c to r s  
wh i ch  i n f l u en ce  t h e  d ec i s i on  t o  acce p t  o r  r e j e c t  a  p r i ce  
u nd e r tak in g ,  an d  t h e  a dva n tag es  a nd  d i sa d va n tag e s  o f  p r i ce  
u nd e r tak i n gs  we r e  a na l y se d .  I t  w as  c o nc l ud ed  th a t  p r i ce  
u nd e r tak in g  i s  t h e  be s t  wa y  t o  so l ve  an t i d ump in g  ca se s .  
 
W i th  reg a rd  t o  t he  l e g i s l a t i o n  o f  p r i ce  un de r ta k ing ,  t h e  p ro v i s i on s  
o f  S ou th  A f r i can  An t i d um p in g  R e gu la t i on s  a re  co ns i s t en t  w i t h  t h e  
W TO An t i du mp in g  Ag re em en t .  Th e  p r ov i s io n s  o f  t he  C h in a  
A n t i du mp ing  Sta tu t e s  a r e  i n  co mp l i a n ce  w i t h  t h e  WTO A n t i du mp in g  
                                                        
598  O u d s t e n  1 9 8 9 : 3 4 9 .  
599  S e a v e y  1 9 7 0 : 1 3 1 ;  O u d s t e n  1 9 8 9 : 3 4 9 .  S e e  a l s o  C h a p t e r  6 ,  f o r  a  

d e t a i l e d  d i s c u s s i o n  a b o u t  p r i c e  u n d e r t a k i n g  r e v i e w.  
600  S e e  C h a p t e r  6 ,  s e c t i o n  6 . 3 ,  b e l o w.  
601  S e e  C h a p t e r  5 ,  s e c t i o n  5 . 3 . 3 ,  t h e  f o u r t h  a d v a n t a g e  a b o v e .  S e e  a l s o  

O u d s t e n  1 9 8 9 : 3 4 4 .  
602  O u d s t e n  1 9 8 9 : 3 4 9 .  
603  O u d s t e n  1 9 8 9 : 3 4 9 .  
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A gr ee me n t  j u s t  sup e r f i c i a l l y.  T h e r e fo re ,  Ch in a  s t i l l  ne eds  t o  
imp ro ve  i t s  a n t i du mp ing  re gu la t i o n s .  
 
No t ewo r t h y  a bo u t  t h e  d i scuss ion  o f  t h i s  c ha p t e r  i s  t h a t  p r i ce  
u nd e r tak in gs  g i ve  an  ob l i g a t i on  t o  bo th  t h e  a u t ho r i t i es  o f  t he  
impo r t i n g  co un t r i e s  an d  a l s o  e xpo r te r s .  T h e re  i s  som e  e v ide n c e  
t ha t  t he  au th o r i t i e s  o f  t h e  i mp o r t i n g  cou n t r i es  a re  f e e l i n g  t h e  
b u rd en  o f  mon i t o r i ng  a l l  t h e  p r i ce  u nde r tak in g s . 604 So  t h e  ab i l i t y  t o  
b e  e f f i c i e n t l y  m on i t o r ed  m ig h t  p la y  an  i n c rea s ing l y  i m p o r ta n t  r o le  
i n  t h e  a u t ho r i t i e s ’ d ec i s i on  t o  acce p t  o r  r e j ec t  a  p r i ce  u n de r tak in g .  
 

                                                        
604  O u d s t e n  1 9 8 9 : 3 8 2 .  
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Chapter  6  

Pr ice  under tak ings  in  adminis t ra t ive  rev iews  
 
6 .1  In t roduct ion 
 
T h e  e nd  pu r po se  o f  i mp o s in g  a n  a n t i du mp i ng  du ty  o r  a  p r i ce  
u nd e r tak i n g  i s  t o  o f f se t  t he  i n j u r y  w h ich  d u mp in g  c a use d .  No  
p un i sh m e n t  o r  san c t i on  i s  e n v i s io ne d . 605 The re fo re ,  on ce  t h e re  i s  
i n fo r ma t i o n  t ha t  con f i r m s  th a t  t he  i n ju r y  can no t  b e  o f f se t  o r  
d ec re ase d ,  o r  t he r e  a re  ne w  c i r cu ms ta nce s  wh i ch  a f f e c t  t h e  ma rg in  
o f  d um p i n g ,  an t i d um p in g  d u t i es  o r  p r i ce  un d e r ta k ing s  sh ou ld  b e  
r e v ie w e d . 606 
 
T h e  WTO An t i d u m p in g  Ag r e e m en t  g i ve s  i n t e r e s t e d  pa r t i e s  t he  r i g h t  
t o  ap p l y  f o r  a  r e v ie w  to  t he  a u t ho r i t i e s  o f  t h e  i mp o r t i ng  cou n t r y. 607 
A n  i n t e r es te d  pa r t y  ma y  r eq ue s t  a  r e v ie w  p ro v id e d  th a t  a  
r e aso na b le  pe r i od  o f  t im e  h a s  e la ps e d  s in ce  t h e  co nc lu s io n  o f  t h e  
i n ve s t i g a t i on , 608 a nd  p ro v ide d  t h a t  t he  i n t e re s te d  pa r t y  su bm i ts  
e v id en ce  o f  a  cha n ge  i n  c i r cums ta nce s  su bs tan t i a t i ng  t h e  n eed  f o r  
r e v ie w. 609 C e r ta in l y,  t h e  au th o r i t i e s  o f  t he  i mp o r t i ng  co u n t r y  can  
a l so  r e v i e w  o n  t h e i r  own  i n i t i a t i ve . 610 I n  ge ne ra l ,  t he  i n te rna t i o na l  
co mmun i t y  ca l l s  t h e se  p ro cee d ing s  “ a dm in i s t r a t i ve  re v i ews ” . 611 
 
A dm in i s t r a t i ve  re v i ews  ha ve  ma ny  f o r ms ,  such  a s  i n t e r im  re v ie ws ,  
n ew  sh ip pe r  rev ie ws ,  ch an ge d  c i r cu ms tan ce s  re v iew s ,  sun se t  
r e v ie w s  ( f i ve - ye a r  r ev iew s ) ,  p r i ce  u nd e r tak i ng  re v ie w s  a nd  
a n t i c i r cu mve n t i on  re v i ew s . 612 Th e  WTO A n t i du mp ing  A g r ee me n t  
d oe s  n o t  p re s c r i b e  c le a r l y  wh a t  k i n d  o f  r e v ie ws  th e  m e m be r  
co un t r i e s  sho u ld  a d op t  i n  t h e i r  an t i du mp ing  l a ws . 613 T he  p r oce ed -  
i n g  o f  a n  a dm in i s t r a t i ve  re v iew  i s  t h e  same  as  t h e  p roce ed ing  o f  an  
a n t i du mp ing  i n ve s t i g a t i on .  I n  f a c t ,  t h e  rev ie w  p ro ced u re  i s  a  

                                                        
605  S h a n g  M i n g  2 0 0 3 : 3 9 ;  O u d s t e n  1 9 8 9 : 3 2 9 .  
606  O u d s t e n  1 9 8 8 - 1 9 8 9 : 3 5 3 ; Wa n g  J i n g q i  2 0 0 0 : 1 2 9 .  
607  A g r e e m e n t  o n  i m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  GAT T 1 9 9 4 .  A r t i c l e  

11 . 2  
608  M o s t  W TO  M e m b e r s  s t i p u l a t e  a  r e a s o n a b l e  p e r i o d  o f  t i m e  i s  o n e  

y e a r,  s u c h  a s  S o u t h  A f r i c a  a n d  t h e  E U .  
609  A g r e e m e n t  o n  i m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  GAT T 1 9 9 4 .  A r t i c l e  

11 . 2  
610  A g r e e m e n t  o n  i m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G AT T.  A r t i c l e  11 . 2  
611  C o m p a r i n g  w i t h  j u d i c i a l  r e v i e w.  S e e  A g r e e m e n t  o n  i m p l e m e n t a t i o n  

o f  A r t i c l e  6  o f  t h e  G AT T.  A r t i c l e  1 3   
612  S e e  S o u t h  A f r i c a ’ s  A n t i d u m p i n g  R e g u l a t i o n s  2 0 0 3 .  P a r t  D ,  S e c t i o n  

4 0 - 6 4 .  A l s o  s e e  A m e r i c a n  A n t i d u m p i n g  a n d  C o u n t e r v a i l i n g  D u t y  
St a t u t e s .  1 9  U . S . C .  § 1 6 7 5 .  

613  A g r e e m e n t  o n  i m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G AT T.  A r t i c l e  11 .  
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r e - op en in g  o f  t h e  o r i g ina l  i n ves t i ga t i o n . 614 N o r m a l l y  t he  l im i ta t i o n  
o f  a  r ev ie w  i s  12  m on th s . 615 
 
A c co r d in g  t o  t he  d i s cu s s io n  i n  C ha p t e r  5 ,  p r i ce  u nde r ta k in g s  p l a y  
a n  impo r ta n t  r o le  i n  so l v i n g  an t i d ump in g  cases . 616 The  WTO Mem-  
b e r s  pa y  a  g oo d  de a l  o f  a t t en t i o n  t o  p r i ce  un d e r ta k in gs  an d  use  i t  
o f t en . 617 F ro m t he  l e g i s la t i ve  a ng le ,  i t  sho u l d  be  r e ma r ke d  th a t  a l -  
t ho ug h  th e  WTO A n t i du mp in g  Ag ree men t  an d  t h e  ma jo r i t y  o f  WTO 
M em be r s ’  a n t i du m p ing  l a w s  p r esc r i b e  d e ta i l ed  p ro v i s io ns  a bo u t  
a dm in i s t r a t i ve  r e v iew s ,  su ch  as  i n t e r im  r e v ie w s  a n d  sun s e t  
r e v ie w s ,  t h ey  do  n o t  co mmen t  t ho r ou gh ly  e no ug h  o n  p r i ce  
u nd e r tak i n g  r e v i e w s .  So u t h  A f r i ca ’s  A n t i du mp in g  R eg u la t i ons  a l so  
h a ve  a  g ap  w he r e  p r i ce  un de r ta k in g  r e v ie ws  a re  co nce r ne d .  T he  
A me r i can  An t i d um p in g  Sta t u t es ,  h owe ve r,  ha ve  som e  d e ta i l e d  
p r o v i s i on s  w i t h  r e ga r d  t o  su s pe ns io n  a g r ee me n t  ( p r i ce  un de r ta k ing )  
r e v iews . 618 Ch in a ’s  A n t i du mp ing  Sta t u t e  a l so  ha s  p ro v i s i o ns  on  
p r i ce  un d e r ta k in g  r e v ie ws . 619 
 
I n  t h i s  ch a p t e r,  an  an a l y s i s  o f  t he  G AT T A n t i du mp ing  Ag r ee me n ts  
a nd  t he  WTO An t i d um p in g  Ag r e eme n t  o n  p r i ce  u nd e r tak i ng  r e v i e w s  
w i l l  b e  do ne .  T h e  e mp ha s i s  w i l l  b e  on  Sou th  A f r i ca ’s  a n t i du mp in g  
r e gu la t i o n s .  T he  U .S . ’s  An t i d um p in g  La ws ,  C h ina ’s  A n t i du mp ing  
Sta t u t e  an d  Sou th  A f r i ca ’s  An t i d u mp in g  R e gu la t i o n  w i l l  b e  
co m pa re d .  
 
6 .2  The  GATT Ant idumping Agreement  and the  WTO 
Ant idumping Agreement  
 
T h e  f i r s t  un i f i ed  i n t e r n a t i o n a l  an t i d um p in g  ag re eme n t ,  t ha t  i s  
A r t i c l e  6  o f  t he  G AT T 1 947 , 620 ha s  no th ing  w i t h  re sp ec t  t o  p r i ce  
u nd e r tak in g .  So  A r t i c l e  6  o f  GATT 19 47  i s  a  ge ne ra l  a n t i du mp ing  
p r o v i s i on .  
 
Th e  f i r s t  me n t i o n  o f  p r i ce  u nd e r tak in g  i s  i n  t h e  An t i d u mp in g  Co de  
1 96 7 ,  t h a t  i s  t he  Ag r ee me n t  on  I mp lemen ta t i o n  o f  A r t i c l e  6  o f  t he  

                                                        
614  O u d s t e n  1 9 8 9 : 3 7 7 .  
615  A g r e e m e n t  o n  i m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G AT T.  A r t i c l e  11 . 4  
616  S e e  C h a p t e r  5 . 1  
617  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 5 8 ;  O u d s t e n  1 9 8 9 : 3 2 1 - 3 8 1 .  
618  T h e  A m e r i c a n  A n t i d u m p i n g  Sta t u t e  u s e s  t h e  t e r m  o f  s u s p e n s i o n  

a g r e e m e n t  t o  r e p l a c e  p r i c e  u n d e r t a k i n g .  S e e  B r y a n  a n d  B o u r s e r e a u  
1 9 8 4 - 1 9 8 5 : 6 9 0 ;  S c h n e r r e  1 9 9 3 - 1 9 9 4 : 5 0 0 - 5 0 1 .  A l s o  s e e  t h e  
U . S . A . ’ s  A n t i d u m p i n g  a n d  C o u n t e r v a i l i n g  D u t y  St a t u t e s .  1 9  U . S . C .  
§ 1 6 7 5 .  

619  C h i n a ’s  A n t i d u m p i n g  St a t u t e  o f  2 0 0 1 .  S e c t i o n  4 9 - 5 0 .  
620  S e e  C h a p t e r  3 . 3 . 1  
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GATT o f  19 67 . 621 A r t i c l e  7  o f  t he  An t i d ump in g  Co de  19 67  ma ke s  
t wo  p r o v i s ion s  r e g a r d in g  p r i ce  u nd e r tak i ng . 622 A r t i c l e  7  s ta t es :  
 

( a )  A n t i - d u m p i n g  p r o c e e d i n g s  m a y  b e  t e r m i n a t e d  w i t h o u t  
i m p o s i t i o n  o f  a n t i - d u m p i n g  d u t i e s  o r  p r o v i s i o n a l  
m e a s u r e s  u p o n  r e c e i p t  o f  a  v o l u n t a r y  u n d e r ta k i n g  b y  t h e  
e x p o r t e r s  t o  r e v i s e  t h e i r  p r i c e s  s o  t h a t  t h e  m a r g i n  o f  
d u m p i n g  i s  e l i m i n a t e d  o r  t o  c e a s e  t o  e x p o r t  t o  t h e  a r e a  i n  
q u e s t i o n  a t  d u m p e d  p r i c e s  i f  t h e  a u t h o r i t i e s  c o n c e r n e d  
c o n s i d e r  t h i s  p r a c t i c a b l e ,  e . g .  i f  t h e  n u m b e r  o f  e x p o r t e r s  
o r  p o t e n t i a l  e x p o r t e r s  o f  t h e  p r o d u c t  i n  q u e s t i o n  i s  n o t  
t o o  g r e a t / o r  i f  t h e  t r a d i n g  p r a c t i c e s  a r e  s u i t a b l e . 623  

( b )  I f  t h e  e x p o r t e r s  c o n c e r n e d  u n d e r t a k e  d u r i n g  t h e  
e x a m i n a t i o n  o f  a  c a s e ,  t o  r e v i s e  p r i c e s  o r  t o  c e a s e  t o  
e x p o r t  t h e  p r o d u c t  i n  q u e s t i o n ,  a n d  t h e  a u t h o r i t i e s  
c o n c e r n e d  a c c e p t  t he  u n d e r t a k i n g ,  t h e  i n v e s t i g a t i o n  o f  
i n j u r y  s h a l l  n e v e r t h e l e s s  b e  c o m p l e t e d  i f  t h e  e x p o r t e r s  
s o  d e s i r e  o r  t h e  a u t h o r i t i e s  c o n c e r n e d  s o  d e s i r e .  I f  a  
d e t e r m i n a t i o n  o f  n o  i n j u r y  i s  m a d e ,  t h e  u n d e r ta k i n g  
g i v e n  b y  t h e  e x p o r t e r s  s h a l l  a u t o m a t i c a l l y  l a ps e  u n l e s s  
t h e  e x p o r t e r s  s t a t e  t h a t  i t  s h a l l  n o t  l a ps e .  T h e  f a c t  t h a t  
e x p o r t e r s  d o  n o t  o f f e r  t o  g i v e  s u c h  u n d e r t a k i n g s  d u r i n g  
t h e  p e r i o d  o f  i n v e s t i g a t i o n ,  o r  d o  n o t  a c c e p t  a n  i n v i t a t i o n  
m a d e  b y  t h e  i n v e s t i g a t i n g  a u t h o r i t i e s  t o  d o  s o ,  s ha l l  i n  
n o  wa y  b e  p r e j u d i c i a l  t o  t h e  c o n s i d e r a t i o n  o f  t h e  c a s e .  
H o w e v e r,  t h e  a u t h o r i t i e s  a r e  o f  c o u r s e  f r e e  t o  d e t e r m i n e  
t h a t  a  t h r e a t  o f  i n j u r y  i s  m o r e  l i k e l y  t o  b e  r e a l i z e d  i f  t h e  
d u m p e d  i m p o r t s  c on t i n u e . 624 

 
I n  ad d i t i on ,  t e rms  o f  r e v i ew  a l so  ap pe a r  i n  A r t i c l e  9  (b )  o f  t he  
A n t i du mp ing  Cod e  19 67 .  I t  Sta t es :   

 
( b )  T h e  a u t h o r i t i e s  c o n c e r n e d  s h a l l  r e v i e w  t h e  n e e d  f o r  
t h e  c o n t i n u e d  i m p o s i t i o n  o f  t h e  d u t y,  wh e r e  w a r r a n t e d ,  o n  
t h e i r  o w n  i n i t i a t i v e  o r  i f  i n t e r e s t e d  s u p p l i e r s  o r  i m p o r t e r s  
o f  t h e  p r o d u c t  s o  r e q u e s t  a n d  s u b m i t  i n f o r m a t i o n  
s u b s t a n t i a t i n g  t h e  n e e d  f o r  r e v i e w. 625 

                                                        
621  S e e  C h a p t e r  3 . 3 . 2  
622  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G AT T o f  1 9 6 7 :  

A r t i c l e  7 .  h t t p : / / w w w. wt o . o r g .  
623  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G AT T o f  1 9 6 7 :  

A r t i c l e  7 ( a ) .  
624  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G AT T o f  1 9 6 7 :  

A r t i c l e  7 ( b ) .  
625  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G AT T o f  1 9 6 7 .  

A r t i c l e  9  ( b ) .  
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N o  c l ea r  p ro ce du re s  f o r  re v ie w s  a r e  g i v en  i n  A r t i c l e  9 .  
C on se qu e n t l y  i t  d oe s  no t  s o l ve  t he  p rac t i ca l  l eg a l  p r o b lem s .  T he  
A n t i du mp ing  Cod e  19 67 ,  ho we ve r,  was  a  b ig  s t ep  f o rwa rd  a s  f o r  
t he  f i r s t  t i me  i t  m a d e  p r ov i s i on s  on  p r i ce  un de r ta k in g  a nd  r ev ie ws .  
 
I n  19 70 ,  Se a ve y  r em ar ke d 626: ”The re  i s  no  p rov i s i on ,  ho we ve r,  f o r  
t he  r e v ie w  o r  r e v i s i o n  o f  p r i ce  u nd e r tak i ng s  g i ve n  i n  se t t l em en t  o f  
a c t i on ab l e  d um p in g  ca se s .  I t  w ou ld  be  use fu l ,  i n  m y  o p in io n ,  t o  
a dd  a  p rov i s io n  t o  A r t i c l e  7  t o  t he  e f f ec t  t ha t  t h e  au th o r i t i e s  sha l l  
r e v ie w  a  vo lu n ta r y  un de r ta k in g  a t  r e aso na b le  i n te r va l s ,  e i t he r  a t  
t he  r e qu es t  o f  t h e  e xp o r te r  o r  o n  t h e i r  o w n  i n i t i a t i ve ,  an d  t e r m ina te  
o r  r e v i se  i t  whe re  en fo rcem en t  o f  t he  o r i g i na l  t e rms  u nd e r  a l t e re d  
c i r cu ms ta nce s  wo u ld  wo r k  an  un rea son ab le  ha rdsh ip  o n  t h e  
e xpo r te r.  Th e  p rov i s i o n  sh ou ld  ap p l y  e qu a l l y  t o  u nd e r tak in gs  t o  
re v i se  p r i ce s  a nd  t o  l im i t  t h e  vo lu me  o f  impo r ts . ” 627 Th i s  r emark  
i n d i ca t e s  t ha t  du r i ng  t he  70 ’s ,  so me  sch o la rs  wo ke  up  t o  t h e  
impo r ta n ce  o f  p r i c e  un de r ta k ing  re v i ews .  
 
A lon g  w i t h  t he  d e ve lo p me n t  o f  t h e  w o r ld  e c o no m y,  t he  
i n te r na t i o na l  t r ad e  l e g i s la t i o ns  w e r e  d e ve lop i ng  r a p id l y.  I n  t h e  
A n t i du mp ing  Co de  1 97 9 ,  t ha t  i s  t h e  A g re emen t  on  I mp le m e n ta t i o n  
o f  A r t i c l e  6  o f  t he  GATT o f  19 79 , 628 j u s t  as  Se a vey  i n d i ca te d  i n  
1 97 0 ,  t he  n um be r  o f  p ro v i s i o n s  on  A r t i c l e  7  h ad  i n c rea sed  f r om t wo  
t o  se ven . 629 N o t ew o r t hy  i s  t h e  f a c t  t ha t  t h e  An t i d u m p in g  C od e  
1 97 9  ha s  a  spe c ia l  p r o v i s i o n  o n  p r i c e  un de r ta k in g  r e v i e ws . 630 The  
A r t i c l e  7 . 6  s ta te s :  

 
U n d e r t a k i n g s  s h a l l  n o t  r e m a i n  i n  f o r c e  a n y  l o n g e r  t h a n  
a n t i - d u m p i n g  d u t i e s  c o u l d  r e m a i n  i n  f o r c e  u n d e r  t h i s  
C o d e .  T h e  a u t h o r i t i e s  o f  an  i m p o r t i n g  c o u n t r y  s h a l l  
r e v i e w  t h e  n e e d  f o r  t h e  c o n t i n u a t i o n  o f  a n y  p r i c e  
u n d e r t a k i n g ,  wh e r e  wa r r a n t e d ,  o n  t h e i r  o wn  i n i t i a t i v e  o r  i f  
i n t e r e s t e d  e x p o r t e r s  o r  i m p o r t e r s  o f  t h e  p r o d u c t  i n  
q u e s t i o n  s o  r e q u e s t  a n d  s u b m i t  p o s i t i v e  i n f o r m a t i o n  
s u b s t a n t i a t i n g  t h e  n e e d  f o r  s u c h  r e v i e w. 631 

 
F r o m t h i s  t i me  on w ar ds ,  p r i ce  u nd e r tak in g  r e v ie ws  h a ve  a  l e ga l  
                                                        
626  S e a v e y  1 9 7 0 : 1 3 1 .  
627  S e a v e y  1 9 7 0 : 1 3 1 .  
628  S e e  C h a p t e r  3 . 3 . 3  
629  I n  t h i s  A r t i c l e  7 ,  t h e  c o n t e n t  i s  s t i l l  a b o u t  p r i c e  u n d e r ta k i n g .  
630  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G AT T o f  1 9 7 9 .  

A r t i c l e 7 . 6  
631  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  A r t i c l e  6  o f  t h e  G AT T o f  1 9 7 9 .  

A r t i c l e 7 . 6  
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b as i s .  A r t i c l e  7 . 6  d esc r i b e s  t he  e l i g i b i l i t y  o f  pe t i t i on e r s  a nd  wha t  
p e t i t i on e r s  ne ed  t o  do .  Bu t ,  o n l y  o ne  p r o v i s ion  f o r  p r i ce  
u nd e r tak in g  re v ie ws  i s  no t  e no ug h .  The se  re v ie ws  ne ed  mo re  
p r o v i s i on s  p r esc r i b ing  s ta nd a r ds  a nd  r es u l ts  o f  r ev i ew.  
 
I n  1 99 4 ,  t he  GAT T Me mb ers  r e ach ed  a  ne w  a g r e emen t ,  t h e  
A g r ee me n t  on  I mp le me n ta t i on  o f  A r t i c l e  6  o f  t h e  GAT T 1 99 4  ( W TO  
A n t i du mp ing  A g r ee me n t ) . 632 A r t i c l e  11  o f  t h i s  ag r ee me n t  p re sc r i -  
b es  adm in i s t r a t i ve  r e v ie w s  i n  de ta i l .  P r i c e  un de r ta k in g s  a re  
p r esc r i b e d  i n  A r t i c l e  8 .  Ho we ve r,  t h e  p r o v i s i on  o f  p r i c e  
u nd e r tak i n g  r ev ie w  p re sc r i be d  i n  A r t i c l e  7  o f  t h e  An t i d um p in g  
C od e  19 79  w a s  d e le te d .  I ns te ad ,  A r t i c l e  11 . 5  o f  t he  WTO  
A n t i du mp ing  Ag r ee me n t  s ta t es  t h a t  t he  p ro v i s io n s  o f  t h i s  A r t i c l e  
“ sh a l l  ap p l y  mu ta t i s  mu ta n d i s  t o  p r i ce  u n d e r tak i ng s  ac c ep t e d  
u nd e r  A r t i c l e  8 ” .  T he  p ro b le m i s  w h a t  “mu ta t i s  mu tand i s ”  en ta i l s  
l e ga l l y?  T h e  ag r ee me n t  h as  no  e xp l a na t i o n  o f  t h i s .  
 
P r i ce  un de r ta k in g s  a re  as  impo r ta n t  a s  an t i d um p in g  d u t i es  i n  
a n t i du mp ing  case s .  I n  t r u t h ,  i n  p rac t i ce ,  p r i ce  u nd e r tak in gs  a r e  
u sed  mo re  o f t e n  t h an  a n t i du mp in g  d u t i e s . 633 T h e re fo re ,  p r i ce  un -  
d e r tak i ng  r e v ie w s  sho u l d  r e ce i v e  m or e  a t t e n t i o n  a nd  be  p r esc r i b e d  
i n  an  i nd i v idu a l  m an ne r.  I n  t h i s  r e s pe c t ,  t he  U . S . ’s  a n d  C h in a ’s  
A n t i du mp ing  Sta t u t es  a re  b e t t e r  t ha n  Sou th  A f r i ca ’s . 634 
 
6 .3  South  Afr ica  
 
S ou th  A f r i ca ’s  A n t i du mp ing  R eg u la t i o ns  m a ke  se pa r a t e  p r o v i s ion  
f o r  r ev iews . 635 R e v iews  a re  c la s s i f i e d  a s :  I n t e r im  r e v ie ws ,  N e w  
sh ip pe r  r e v ie ws ,  S un se t  re v ie ws ,  An t i c i r cu mve n t i on  re v ie ws  a nd  
Ju d i c ia l  r e v ie ws . 636 
 
H ow e ve r,  t h e re  a re  no  s t i p u la t i on s  o n  p r i ce  un de r ta k i ng  r e v ie w s .  
S ec t i on  3 9 . 2  s im p l y  p re s c r i be s  t ha t :   

 
T h e  C o m m i s s i o n  m a y  d e c i d e  o n  t h e  i n f o r m a t i o n  t o  b e  
s u b m i t t e d  i n  r e s p e c t  o f  t h e  o f f e r i n g  a n d  m a i n t e n a n c e  o f  
u n d e r t a k i n g  a n d  m a y  t e r m i n a t e  a n  u n d e r t a k i n g  i f  t h e  

                                                        
632  S e e  C h a p t e r  3 . 3 . 4  
633  S e e  C h a p t e r  5 . 1 ;  a l s o  s e e  O u d s t e n  1 9 8 8 - 1 9 8 9 : 3 5 0 .  
634  S e e  t h i s  C h a p t e r  6 . 4  a n d  6 . 5  
635  S e e  S o u t h  A f r i c a ’ s  A n t i d u m p i n g  R e g u l a t i o n s  2 0 0 3 .  P a r t  D  -  

R e v i e w s .  T h i s  A c t  i s  a v a i l a b l e  f r o m  t h e  I n t e r n a t i o n a l  Tr a d e  
A d m i n i s t r a t i o n  C o m m i s s i o n ’ s  ( I TA C )  we b s i t e  a t  w w w. i t a c . o r g . z a  

636  S e e  S o u t h  A f r i c a ’ s  A n t i d u m p i n g  R e g u l a t i o n s  2 0 0 3 .  P a r t  D .  S e c t i o n  
4 0 - 6 4 .  S e e  a l s o  O s o d e  2 0 0 3 - 2 0 0 4 : 2 7 - 2 9  f o r  a  d i s c u s s i o n  o f  S o u t h  
A f r i c a n  J u d i c i a l  r e v i e w  o f  a n t i d u m p i n g  d u t y  d e t e r m i n a t i o n s .  
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c o n d i t i o n s  a r e  n o t  m e t . 637 
 
B u t  w ha t  d oe s  t he  “ co nd i t i on ”  i m p l y ?  T he  p r o v i s io n  d oe s  n o t  
e xp la in  i t .  
 
F u r th e r m o r e ,  t he r e  a r e  no  p re s c r i p t i o ns  o n  t h e  e l i g i b i l i t y  o f  
p e t i t i on e r s  o f  p r i ce  und e r ta k ing  re v ie ws ,  s tan da rd s  o f  r ev ie ws  a n d  
re su l ts  o f  r e v ie ws .  The  So u t h  A f r i ca n  ITAC  th us  ha s  co ns id e ra b le  
d i s c r e t i o na ry  p ow er. 638 
 
A dd i t i o na l l y,  t he  p r o v i s ion  o f  Sec t i o n  45 .1  i s  n o te wo r th y.  I t  s ta t e s :  

 
T h e  C o m m i s s i o n  w i l l  o n l y  i n i t i a t e  a n  i n t e r i m  r e v i e w  i f  t h e  
pa r t y  r e q u e s t i n g  s u c h  i n t e r i m  r e v i e w  c a n  p r o v e  
s i g n i f i c a n t l y  c h a n g e d  c i r c u m s ta n c e s .  

 
Th e  t e rm ,  “ cha ng ed  c i r cu ms ta n ce s ” ,  use d  i n  t h i s  p ro v i s i o n  m ig h t  
i n c lu de  t he  o r i g in a l  i n t en t i o n  o f  p r i c e  un de r ta k in g  l eg i s la to r s .  Bu t ,  
t he  f i na l  r ec om me n da t i on  sa y s  no th in g  a bo u t  p r i ce  und e r tak ing s . 639 
I t  j us t  co m me n ts  o n  a n t i du mp in g  d u t i es .  I t  i s  c l ea r  t h a t  t h e  Sou th  
A f r i ca n  A n t i du mp in g  Re gu la t i o ns  h a ve  l i t t l e  r e l a t i on sh ip  w i t h  p r i ce  
u nd e r tak i n g  r e v i e w s .  
 
T h e re  a re  a l so  n o  p r i ce  u nd e r tak in g  r e v iew s  i n  t he  So u t h  A f r i c an  
I TA Ac t .  S ec t i on  4 6 (1 )  o f  t h e  I TA Ac t  on l y  p ro v ide s  t h a t  a  pe rso n  
a f f ec te d  by  a  de te rm in a t i on ,  r eco mm en da t i o n  o r  de c i s i o n  o f  I TA C,  
m ay  a pp l y  t o  a  H ig h  C ou r t  f o r  a  r ev ie w  o f  t ha t  d e t e r m ina t i o n ,  
r e com me nd a t i on  o r  d ec i s i o n . 640 
 
T h e re fo re ,  a l t ho ug h  S ou th  A f r i ca ’s  An t i d u m p in g  Re gu l a t i on s  h a ve  
a  spe c ia l  Pa r t  D  f o r  r e v ie w s ,  i t  i s  s t i l l  i n co m p l e t e .  M a t te r s  wo u ld  
imp ro ve  i f  p r i ce  u nd e r tak in g  re v iew s  co u ld  b e  i n c l ud ed ,  t og e t he r  
w i t h ,  f o r  i ns tan ce ,  i n t e r i m  a nd  a n t i c i r cum ven t i on  r e v ie w s .  
 
6 .4  U .S .A .  
                                                        
637  S e e  S o u t h  A f r i c a ’ s  A n t i d u m p i n g  R e g u l a t i o n s  2 0 0 3 .  S e c t i o n  3 9 . 2    
638  S e e  C h a p t e r  3 ,  s e c t i o n  3 . 4 . 4 ,  a b o v e .  
639  S e e  S o u t h  A f r i c a ’ s  A n t i d u m p i n g  R e g u l a t i o n s  2 0 0 3 .  S u b - P a r t  I I .  

I n t e r i m  r e v i e ws .  S e c t i o n  4 7 .  T h e  R e g u l a t i o n s  s t a t e :  “ [ t ] h e  
C o m m i s s i o n ’s  f i n a l  f i n d i n g ,  i n  t h e  f o r m  o f  a  r e c o m m e n d a t i o n  t o  t h e  
M i n i s t e r,  m a y  r e s u l t  i n  a n  i n c r e a s e ,  d e c r e a s e ,  t h e  w i t h d r a w a l  o r  t h e  
r e c o n f i r m a t i o n  o f  t h e  e x i s t i n g  a n t i - d u m p i n g  d u t y ” ,  a n d  “ [ t ] h e  
C o m m i s s i o n  m a y  i n c r e a s e ,  d e c r e a s e  o r  c o n f i r m  t h e  s c o p e  o f  t h e  
a p p l i c a t i o n  o f  s u c h  a n t i - d u m p i n g  d u t y. ”  

640  T h e  I n t e r n a t i o n a l  Tr a d e  A d m i n i s t r a t i o n  A c t : S e c t i on  4 6 . 1 .  S e e  a l s o  
B a r r a l  e a  2 0 0 5 : 5 9 - 6 0 ,  f o r  a  d i s c u s s i o n  o n  a p p e a l  p r o c e s s  o f  a n  
a n t i d u m p i n g  c a s e  i n  S o u t h  A f r i c a n  l a ws .  
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I n  t h e  U .S . ’s  A n t i du mp ing  Sta t u t es ,  t he  p ro v i s i on s  f o r  a nn ua l  
a dm in i s t r a t i ve  r e v i e w s  g r o up  su spe ns i on  ag r eemen t  ( p r i ce  
u nd e r tak in g )  an d  an t i d ump in g  du t y  o rd e rs . 641 The  Sta t u t e  s ta t e s :  
 

A t  l e a s t  o n c e  d u r i n g  e a c h  1 2 - m o n t h  p e r i o d  b e g i n n i n g  o n  
t h e  a n n i v e r s a r y  o f  t h e  d a t e  o f  p u b l i c a t i o n  o f  … ,  a n  
a n t i d u m p i n g  d u t y  o r d e r  u n d e r  t h i s  s u b t i t l e  o r  a  f i n d i n g  
u n d e r  t h e  A n t i d u m p i n g  A c t ,  1 9 2 1 ,  o r  a  n o t i c e  o f  t h e  
s u s p e n s i o n  o f  a n  i n v e s t i g a t i o n ,  t h e  a d m i n i s t e r i n g  
a u t h o r i t y,  i f  a  r e q u e s t  f o r  s u c h  a  r e v i e w  h a s  b e e n  
r e c e i v e d  a n d  a f t e r  p u b l i c a t i o n  o f  n o t i c e  o f  s u c h  r e v i e w  i n  
t h e  F e d e r a l  R e g i s t e r,  s h a l l -  
( A )  r e v i e w  a n d  d e t e r m i n e  t h e  a m o u n t  o f  a n y  n e t  

c o u n t e r v a i l a b l e  s u b s i d y,  
( B )  r e v i e w,  a n d  d e t e r m i n e … ,  t h e  a m o u n t  o f  a n y  

a n t i d u m p i n g  d u t y,  a n d  
( C )  r e v i e w  t h e  c u r r e n t  s t a t u s  o f ,  a n d  c o m p l i a n c e  w i t h ,  

a n y  a g r e e m e n t  b y  r e a s o n  o f  wh i c h  a n  i n v e s t i g a t i o n  
w a s  s u s p e n d e d ,  a n d  r e v i e w  …  o r  d u m p i n g  m a r g i n  
i n v o l v e d  i n  t h e  a g r e e m e n t ,  

a n d  s h a l l  p u b l i s h  i n  t h e  F e d e r a l  R e g i s t e r  t h e  r e s u l t s  o f  
s u c h  r e v i e w,  t o g e t h e r  w i t h  n o t i c e  o f  a n y  d u t y  t o  b e  
a s s e s s e d ,  e s t i m a t e d  d u t y  t o  b e  d e p o s i t e d ,  o r  
i n v e s t i g a t i o n  t o  b e  r e s u m e d . 642 

 
I t  p r o v id e s  f o r  a dm in i s t r a t i ve  r e v ie w  o f  a n t i du mp ing  du t y  o r de rs  o r  
su sp en s i on  ag r ee me n ts  a t  t he  r e qu es t  o f  a n  i n t e r es te d  pa r t y, 643 
b u t  o n l y  w he r e  su f f i c i en t l y  cha ng ed  c i r cu m s ta nce s  a re  sh own . 644 
 
I n  a dd i t i o n ,  t h e  U .S . ’s  Sta tu te  g ra n ts  t h e  Co mmiss io n  d i sc re t i on  t o  
co nd uc t  a  re v ie w  b ase d  u po n  ch an ge d  c i r cu ms tan ce s . 645  The  
U .S . ’ s  Sta tu te  p r esc r i b e s  d e ta i l ed  r u les  f o r  ad min i s t ra t i ve  r e v ie w s ,  
i n c lu d in g  susp en s io n  ag re emen t  ( p r i ce  u nd e r tak i ng )  r ev i ew.  A s  

                                                        
641  T h e  U . S . A . ’ s  A n t i d u m p i n g  a n d  C o u n t e r v a i l i n g  D u t y  Sta t u t e s .  ( F r o m  

t h e  Ta r i f f  A c t  o f  1 9 3 0 ,  a s  a m e n d e d )  1 9  U . S . C .  § 1 6 7 5 ( a ) ( 1 ) .  
642  T h e  U . S . A . ’ s  A n t i d u m p i n g  a n d  C o u n t e r v a i l i n g  D u t y  Sta t u t e s .  ( F r o m  

t h e  Ta r i f f  A c t  o f  1 9 3 0 ,  a s  a m e n d e d )  1 9  U . S . C .  § 1 6 7 5 ( a ) ( 1 ) .  
643  T h e  U . S . A . ’ s  A n t i d u m p i n g  a n d  C o u n t e r v a i l i n g  D u t y  Sta t u t e s .  ( F r o m  

t h e  Ta r i f f  A c t  o f  1 9 3 0 ,  a s  a m e n d e d )  1 9  U . S . C .  § 1 6 7 5 ( a ) ( 1 ) .  
644  J e f f o r d  1 9 8 7 : 11 3 ;  B r y a n  a n d  B o u r s e r e a u  1 9 8 4 - 1 9 8 5 : 6 9 0 .  A l s o  s e e  

t h e  U . S . A . ’ s  A n t i d u m p i n g  a n d  C o u n t e r v a i l i n g  D u t y  St a t u t e s .  ( F r o m  
t h e  Ta r i f f  A c t  o f  1 9 3 0 ,  a s  a m e n d e d )  1 9  U . S . C .  § 1 6 7 5 ( b ) ( 1 ) .  

645  T h e  U . S . A . ’ s  A n t i d u m p i n g  a n d  C o u n t e r v a i l i n g  D u t y  Sta t u t e s .  ( F r o m  
t h e  Ta r i f f  A c t  o f  1 9 3 0 ,  a s  a m e n d e d )  1 9  U . S . C .  § 1 6 7 5 ( b ) .  H e r e  t h e  
t e r m  “ C o m m i s s i o n ”  m e a n s  t h e  U n i t e d  St a t e s  I n t e r n a t i o n a l  Tr a d e  
C o m m i s s i o n .   
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r e v ie w  s ta nd a r d s ,  i n  con du c t i ng  a  s us pe ns io n  ag re emen t  r ev i e w,  
t he  C o mm i ss io n  sha l l  de te rm in e  wh e t he r  t he  s usp en s io n  
a g r e eme n t  con t i n ue s  t o  e l i m i na te  t h e  i n ju r i ou s  e f f ec ts  o f  i mp o r ts  
o f  t he  su b jec t  me r cha nd i se  c o m p le t e l y. 646 An d ,  du r i ng  a  re v iew  
co nd uc t e d  by  t he  C om mi s s i o n ,  t h e  pa r t y  se e k in g  t e r m i na t i o n  o f  a  
su sp en s ion  ag re emen t  sha l l  ha ve  t he  bu rd en  o f  pe rsua s io n  w i t h  
r e spe c t  t o  w he th e r  t he r e  a re  cha ng ed  c i r cu m s tan ce s  su f f i c i e n t  t o  
wa r ra n t  su ch  t e rm in a t i o n . 647 
 
A s  a  re su l t  o f  a  su spe ns ion  a g re eme n t  r e v iew,  i f  t h e  Commiss io n  
make s  a  n eg a t i ve  d e te rm in a t i o n ,  t he  susp en s io n  ag reeme n t  sha l l  
b e  t r ea te d  as  n o t  accep te d .  T he  ad min i s t e r i n g  a u t ho r i t y  an d  t h e  
C om mi s s i on  sha l l  p ro ce ed  as  i f  t h e  su spe ns i on  ag re em en t  h ad  
b ee n  v io l a t ed . 648  
 
A l t h ou gh  t he  U .S . ’s  An t i d u mp ing  Sta tu te  d oe s  no t  ma k e  i nd i v i dua l  
p rov i s i on  f o r  suspens ion  ag reeme n t  r ev iew s ,  i t  s t i l l  p resc r i bes  
suspens ion  ag reemen t  r e v i ews  c lea r l y  and  i n  de ta i l .  The  e l i g i b i l i t y  
o f  p e t i t i o n e r s ,  s ta n da rd s  o f  r e v ie w s  a nd  r es u l ts  o f  r e v i ews  a r e  w e l l  
s t i p u la te d .  C om pa r ing  w i t h  So u t h  A f r i ca n  An t i d um p in g  R e gu la t i o n s ,  
so me  p ro v i s i on s  o f  t h e  U . S . ’s  A n t i -  d ump in g  Sta t u t e  a re  wo r t hy  t o  
b e  use d  fo r  r e fe r en ce .  
 
6 .5  China  
 
Ch ina ’s  An t i d u mp ing  Sta t u te  ha s  s im i l a r  p rov i s i o ns  on  p r i ce  
u nd e r tak i n g  r e v i ew s  a s  t he  U .S .A .  C h i na  a l so  g rou ps  a n t i du mp in g  
d u t y  a nd  p r i c e  u n d e r tak i ng  r e v ie w s . 649 Bu t  t h ese  p r o v i s io ns  a re  
n o t  a s  d e ta i l ed  a s  t he  U . S . ’ s .  Se c t i o n  49  o f  t he  Sta tu te  s ta t e s :  

 
                                                        
646  T h e  U . S . A . ’ s  A n t i d u m p i n g  a n d  C o u n t e r v a i l i n g  D u t y  Sta t u t e s .  ( F r o m  

t h e  Ta r i f f  A c t  o f  1 9 3 0 ,  a s  a m e n d e d )  1 9  U . S . C .  § 1 6 7 5 ( b ) ( 2 ) ( B ) .  
647  T h e  U . S . A . ’ s  A n t i d u m p i n g  a n d  C o u n t e r v a i l i n g  D u t y  Sta t u t e s .  ( F r o m  

t h e  Ta r i f f  A c t  o f  1 9 3 0 ,  a s  a m e n d e d )  1 9  U . S . C .  § 1 6 7 5 ( b ) ( 3 ) ( B ) .  
648  T h e  U . S . A . ’ s  A n t i d u m p i n g  a n d  C o u n t e r v a i l i n g  D u t y  Sta t u t e s .  ( F r o m  

t h e  Ta r i f f  A c t  o f  1 9 3 0 ,  a s  a m e n d e d )  1 9  U . S . C .  § 1 6 7 5 ( f )   
“ D e t e r m i n a t i o n  t h a t  b a s i s  f o r  s u s p e n s i o n  n o  l o n g e r  e x i s t :  I f  
t h e  d e t e r m i n a t i o n  o f  t h e  C o m m i s s i o n  u n d e r  s u b s e c t i o n  
( b ) ( 2 ) ( B )  o f  t h i s  s e c t i o n  i s  n e g a t i v e ,  t h e  s u s p e n s i o n  
a g r e e m e n t  s h a l l  b e  t r e a t e d  a s  n o t  a c c e p t e d ,  b e g i n n i n g  o n  
t h e  d a t e  o f  p u b l i c a t i o n  o f  t h e  C o m m i s s i o n ’ s  d e t e r m i n a t i o n ,  
a n d  t h e  a d m i n i s t e r i n g  a u t h o r i t y  a n d  t h e  C o m m i s s i o n  s h a l l  
p r o c e e d ,  u n d e r  s e c t i o n  1 6 7 1 c ( i )  o r  1 6 7 3 c ( i )  o f  t h i s  t i t l e  
[ s e c t i o n  7 0 4 ( i )  o r  7 3 4 ( i )  o f  t h i s  A c t ] ,  a s  i f  t h e  s u s p e n s i o n  
a g r e e m e n t  h a d  b e e n  v i o l a t e d  o n  t h a t  d a t e ,  e x c e p t  t h a t  n o  
d u t y  u n d e r  a n y  o t h e r  s u b s e q u e n t l y  i s s u e d  s h a l l  b e  a s s e s s e d  
o n  m e r c h a n d i s e  e n t e r e d ,  o r  w i t h d r a wn  f r o m  w a r e h o u s e ,  f o r  
c o n s u m p t i o n  b e f o r e  t h a t  d a t e . ”  

649  T h e  C h i n a  A n t i d u m p i n g  St a t u t e .  A r t i c l e  5 .  s e c t i o n  4 8 - 5 2 .  
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[ … ]  wh e n  a  p r i c e  u n d e r t a k i n g  g o e s  i n t o  e f f e c t ,  t h e  
d e pa r t m e n t  o f  C o m m e r c e  s h a l l  r e v i e w  t h e  n e e d  f o r  t h e  
c o n t i n u e d  i m p l e m e n t a t i o n  o f  t h e  p r i c e  u n d e r ta k i n g ,  wh e r e  
wa r r a n t e d ,  o n  i t s  own  i n i t i a t i v e  o r,  a f t e r  a  r e a s o n a b l e  
p e r i o d  o f  t i m e ,  u p o n  r e q u e s t  b y  a n y  i n t e r e s t e d  pa r t y  
wh i c h  s u b m i t s  r e l e v a n t  i n f o r m a t i o n ,  a n d  s u c h  i n f o r m a t i o n  
s h o u l d  b e  c h e c k e d  b y  t h e  d e pa r t m e n t  o f  C o m m e r c e . 650 

 
Fo r  r esu l t s  o f  p r i ce  und e r ta k ing  re v ie ws ,  se c t i o n  50  s ta te s :  

 
A c c o r d i n g  t o  t h e  d e t e r m i n a t i o n  o f  t h e  r e v i e w,  [ … ]  t h e  
d e pa r t m e n t  o f  C o m m e r c e  s h a l l  p r o c e e d ,  u n d e r  t h i s  
s ta t u t e ,  t o  m a k e  a  d e c i s i o n  t o  c o n t i n u e  o r  a m e n d  o r  
t e r m i n a t e  t h e  p r i c e  u n d e r ta k i n g  a n d  p u b l i s h  t h e  
d e c i s i o n . 651 

 
T h ese  p r o v i s i on s  o f  p r i ce  u nd e r tak in g  r e v ie ws  i n  C h i na ’ s  
A n t i du mp ing  Sta t u t e ,  espe c ia l l y  t h e  p ro v i s i o n  wh i ch  p resc r i be s  
re su l ts  o f  a  p r i ce  u nde r tak i n g  re v iew,  a re  a l so  wo r th y  t o  b e  u se d  
f o r  r e fe rence .  
 
H ow e ve r,  t he  C h ina ’s  A n t i du mp in g  Sta tu t e  l a ck s  d e ta i l e d  
p r o v i s i on s  f o r  ne w  sh i pp e r  r e v i ews ,  su n se t  r e v iew s  a n d  
a n t i c i r cu mve n t i on  re v ie ws .  Ju d i c i a l  r e v ie ws  a r e  o n l y  de sc r i b ed  i n  a  
sh o r t  se n t en ce  i n  i t s  sec t i on  5 3 .  Se c t i on  5 3  s ta te s :  

 
[ … ]  f o r  d i s s a t i s f a c t i o n  w i t h  t h e  d e c i s i o n  o f  r e v i e w  m a d e  
u n d e r  A r t i c l e  5  o f  t h i s  s t a t u t e ,  c a n  b e  a p p l i e d  i n  a n  
a d m i n i s t r a t i v e  r e c o n s i d e r a t i o n  o r  a  c o m p l a i n t  t o  t h e  
P e o p l e ’ s  C o u r t  c a n  b e  l o d g e d . 652 

 
6 .6  Conc lus ion  
 
F r o m t he  a bo ve  d i s c us s io n  on  p r i ce  u n de r ta k in g  r e v iew s ,  i t  i s  c l ea r  
t ha t  t h e  W TO A n t i du mp ing  Ag r ee m e n t  j u s t  p re sc r i be s  a  l e ad i ng  
ru le .  I n  comp l i a nce  w i t h  t ha t  r u l e ,  t h e  U . S . ’s  a nd  Ch in a ’s  
A n t i du mp ing  Sta tu t e s  p re s c r i b e  sp ec i a l  a nd  de ta i l e d  p r o v i s ion s  f o r  
p r i ce  u nd e r tak ing  r e v ie ws .  S o u t h  A f r i c a ’s  An t i d u mp ing  R eg u la t i o n ,  
a l t h ou gh  i t  ha s  a  su bs ta n t i a l  P a r t  D  f o r  r e v ie ws ,  s t i l l  ha s  a  g ap  
r e ga r d in g  p r i ce  u n d e r tak in g  r e v i e w s .   
 

                                                        
650  T h e  C h i n a  A n t i d u m p i n g  St a t u t e .  A r t i c l e  5 .  s e c t i o n  4 9  
651  T h e  C h i n a  A n t i d u m p i n g  St a t u t e .  A r t i c l e  5 .  s e c t i o n  5 0  
652  T h e  C h i n a  A n t i d u m p i n g  St a t u t e .  A r t i c l e  5 .  s e c t i o n  5 3 .  
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I n  com pa r i son  w i t h  t he  p ro v i s io ns  o f  t h e  U . S . ,  i f  t he  ITAC f ace s  a  
p r i ce  un d e r ta k in g  r e v ie w,  t h e re  a re  n o  p rov i s ion s  f o r  s ta nd a r d s  
a nd  r e su l ts  o f  r e v i e w  in  i t s  r eg u la t i o ns .  T he  I TA C ’s  d i s c r e t i o na r y  
p ow er s  f o r  su ch  a  r ev iew  a r e  t h e re fo re  g re a te r  t ha n  no rm a l  i n  an  
a n t i du mp ing  d u t y  re v ie w  p ro cee d in g .  
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Chapter  7  

Ant ic i rcumvent ion measures  
 
7 .1  In t roduct ion 
 
A r t i c l e  6  o f  GAT T 1 99 4  an d  t h e  ru l e s  se t  ou t  un de r  t he  WTO 
A n t i du mp ing  Ag re emen t  se ek  t o  a r m  Me mb e rs  w i t h  t h e  t oo l s  f o r  
co n f ron t i n g  du mp ing  p rac t i ces .  Th ey  a re ,  ho we ve r,  s t i l l  i n ad eq ua te  
i n  t he  f ac e  o f  i n t e r n a t i on a l  t r a de  p r ac t i ce s .  I n  f a c t ,  t h e  p r o v i s ion s  
d o  no t  con te mp la t e  s t ra te g ie s  su ch  as  t h e  c i r cum ven t i o n  o f  
a n t i du mp i ng  m ea su r e s ,  a  t r ade  p ro ce s s  f o r  exp o r t i n g  p r od uc ts  i n to  
a n  impo r t i n g  cou n t r y  b y  wh i ch  e xpo r t e r s  d i sg u i se  t h e i r  du mp ing  
a c t i v i t i e s  t o  a vo id  t he  a n t i du mp in g  d u t i es  o f  t h e  imp o r t i ng  
co un t r y. 653 C i r cum ve n t i o n  o f  an t i d ump in g  du t i e s  ca n  b e  a  ma jo r  
p r ob lem  i n  p r o v id i ng  e f f ec t i ve  r e l i e f  u nd e r  t h e  W TO  A n t i du mp ing  
A g r ee me n t . 654 To  p re ven t  c i r cum ven t i o n ,  t h e  E .U . 655 wa s  t he  f i r s t  
t o  ma ke  a  l e g i s l a t i ve  p ro v i s i on  i n  Ju n e  19 87 ,  f o l l o we d  by  t h e  U . S .  
i n  1 98 8 . 656 
 
T h e  p ra c t i ce s  o f  a n t i c i r cum ven t i o n  m ea su re s  a r e  co n t r o ve r s ia l  i n  
t he  i n te rn a t i o na l  a n t i d ump in g  re a lm . 657 Bec au se  a n t i c i r cu mve n t i on  
i s  do ub le - e dg ed  swo rd ,  i t  ha s  a  d ua l  e f f ec t . 658 On  th e  o ne  h an d ,  
a n t i c i r cu mve n t i on  m ea su re s  can  e f f e c t i ve l y  p r e ven t  c i r cu m ve n t i ng  
a n t i du mp i ng  du t i e s  i n  i n te r na t i o na l  t r a de .  I t  t he re fo r e  sa fe gu a rd s  
t he  r em ed ia l  e f f ec t  o f  a n t i du mp in g  d u t i es  an d  a s su re s  t he  
d om es t i c  i n du s t r i e s  i n  t h e  i mp o r t i ng  cou n t r i e s  o f  t h e  r e aso na b l e  
b en e f i t s .  On  t he  o t he r  ha nd ,  i f  an t i c i r cum ven t i o n  me asu re s  a re  n o t  
u sed  a p p r o p r ia te l y  o r  a r e  ab use d ,  i t  can  d i s ad van ta g e  
i n te rna t i o na l  t r ad e  an d  i n t e rn a t i on a l  i n ves t me n t . 659    
 
C u r r e n t l y,  t h e  i n t e r n a t i on a l  co m m un i t y  ha s  n o t  r e ach ed  a  u n i f i e d  

                                                        
653  O s t o n i  2 0 0 5 : 4 0 8 - 4 0 9 .  
654  St e wa r t  1 9 9 9 : 7 2 9 .  
655  C o u n c i l  R e g u l a t i o n  N o .  1 7 6 1 / 8 7  o f  J u n e  1 9 8 7  a m e n d i n g  R e g u l a t i o n  

N o .  2 1 7 4 / 8 4  o f  2 3  J u l y  1 9 8 4  ( “ pa r t s  a m e n d m e n t ” ) .  P r i o r  t o  U r u g u a y  
R o u n d  A n t i d u m p i n g  A g r e e m e n t  t h e  p r o v i s i o n  a p p e a r e d  a s  A r t i c l e  
1 3  ( 1 0 )  o f  C o u n c i l  R e g u l a t i o n  N o .  2 4 2 3 / 8 8  o f  11  J u l y  1 9 8 8 .  

656  Ta r i f f  A c t  o f  1 9 3 0 .  §  7 8 1  a s  a m e n d e d  b y  t h e  O m n i b u s  Tr a d e  a n d  
C o m p e t i t i v e n e s s  A c t  o f  1 9 8 8 ,  P u b .  L .  N o .  1 0 0 - 4 1 8  §  1 3 2 1 ,  1 0 2  St a t  
11 0 7 ,  11 9 2 - 9 5 .  S e c t i o n  7 8 1  h a s  b e e n  f u r t h e r  a m e n d e d  a l t h o u g h  n o  
d e f i n i t i v e  a g r e e m e n t  o n  a n t i c i r c u m v e n t i o n  wa s  r e a c h e d  a t  t h e  
U r u g u a y  R o u n d .  S e e  a l s o  C o r r  1 9 9 7 - 1 9 9 8 : 9 5  f o r  a  b r i e f  d i s c u s s i o n  
a b o u t  a n t i c i r c u m v e n t i o n .  

657  C o r r  1 9 9 7 - 1 9 9 8 : 9 5 .  
658  Y i L i  2 0 0 3 : 2 1 .  
659  Ve r m u l s t  1 9 8 9 : 7 7 7 .  
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a g r e eme n t  on  c i r cu m ve n t i on  an d  an t i c i r cum ven t i on  m ea su re s . 660 
T h e  U .S .A .  an d  t he  E .U .  r e ga r d  t he  b eh av io r  t h a t  c i r cu mve n ts  a n  
a n t i du mp i ng  du ty  as  t r an s fo rm ed  du mp ing .  I t  s e r i o us l y  w ea ken s  
t he  r em ed ia l  e f f e c t  o f  t h e  an t i d um p in g  d u t y  i n  t he  imp o r t i n g  
co un t r y.  Bu t  Ja pa n  a nd  Kore a  se e  t he  an t i c i r cum ven t i o n  mea su re  
a s  t h e  e x t en s i ve  a pp l i ca t i o n  o f  a n  an t i d ump in g  d u t y.  I t  i s  t h e re f o r e  
a n  exa mp le  o f  t r ad e  p ro te c t i o n i sm. 661  
 
B eca use  o f  t h ese  d i f f e re nc e s  i n  p e r s p ec t i ve ,  t h e  Uru gu ay  Ro un d  o f  
m u l t i l a te r a l  t r ad e  n eg o t i a t i o ns  c ou l d  n o t  r ea ch  an  ag r ee me n t  w i t h  
r e spe c t  t o  t h e  a n t i c i r cu m v e n t i on  p r o b le m . 662 Con seq ue n t l y,  t he  
o n l y  r e f e r e nce  t o  an t i c i r cu m ven t i on  i n  t he  W TO A gr ee me n t  ( t he  
GATT Ag r e emen t  19 94 )  i s  a  s imp le  m in i s t e r i a l  d ec i s i on :  

 
N o t i n g  t h a t  wh i l e  t h e  p r o b l e m  o f  c i r c u m v e n t i o n  o f  
a n t i - d u m p i n g  d u t y  m e a s u r e s  f o r m e d  pa r t  o f  t h e  
n e g o t i a t i o n s  w h i c h  p r e c e d e d  t h e  A g r e e m e n t  o n  
I m p l e m e n t a t i o n  o f  A r t i c l e  V I  o f  G AT T  1 9 9 4 ,  n e g o t i a t o r s  
we r e  u n a b l e  t o  a g r e e  o n  s p e c i f i c  t e x t ,  
 
M i n d f u l  o f  t h e  d e s i r a b i l i t y  o f  t h e  a p p l i c a b i l i t y  o f  u n i f o r m  
r u l e s  i n  t h i s  a r e a  a s  s o o n  a s  p o s s i b l e ,  
 
[ T h e  M i n i s t e r s ]  [ d ] e c i d e  t o  r e f e r  t h i s  m a t t e r  t o  t h e  
C o m m i t t e e  o n  A n t i -D u m p i n g  P r a c t i c e s  e s t a b l i s h e d  u n d e r  

                                                        
660  A d a m a n t o p o u l o s  a n d  N o t a r i s  2 0 0 0 - 2 0 0 1 : 5 6 ;  C o r r  1 9 9 7 - 1 9 9 8 : 9 5 - 9 6 ;  

Ve r m u l s t  1 9 8 9 : 7 7 5 - 7 7 6 ;  O s t o n i  2 0 0 5 : 4 1 6 .  
661  C o r r  1 9 9 7 - 1 9 9 8 : 9 5 - 9 6 .  
662  A n t i c i r c u m v e n t i o n  p r o v i s i o n s  we r e  d e l e t e d  f r o m  t h e  W TO  

A n t i d u m p i n g  A g r e e m e n t  u l t i m a t e l y.  T h e  r e a s o n  i s  t h a t  a l l  m e m b e r  
c o u n t r i e s  h a v e  a  b i g  d i v a r i c a t i o n  o n  t h i s  p r o b l e m .  T h e y  c o u l d  
h a r d l y  r e a c h  a  c o n s e n s u s  d u r i n g  t h a t  t i m e .  E s p e c i a l l y  A r t i c l e  1 2  o f  
t h e  “ D u n k e l  D r a f t ” ,  i t  s t i p u l a t e s  t h e  u s i n g  c o n d i t i o n s  a n d  t h e  
p r o c e d u r e  o f  a n t i c i r c u m v e n t i o n  m e a s u r e  s t r i c t l y.  I t ,  t h e r e f o r e ,  
we a k e n s  t h e  f l e x i b i l i t y  a n d  p u n i s h i n g  s t r e n g t h  o f  a n t i c i r c u m v e n t i o n  
m e a s u r e .  S o ,  i t  wa s  o p p o s e d  s t r o n g l y  b y  t h e  U . S .  a n d  E . U .  
A r t i c l e  1 2  o f  t h e  Du n k e l  D r a f t  r e f e r s  t o  o n e  o f  t h e  f i n a l  d r a f t e d  
v e r s i o n s  w i t h  r e g a r d  t o  t h e  G AT T a n t i c i r c u m v e n t i o n  p r o v i s i o n s  
wh i c h  w a s  p u t  f o r wa r d  b y  D u n k e l ,  a  c o o r d i n a t o r  o f  t h e  U r u g u a y  
R o u n d  n e g o t i a t i o n s ,  i n  D e c e m b e r  o f  1 9 9 1 .  T h i s  d r a f t  a b s o r b e d  t h e  
a n t i c i r c u m v e n t i o n  p r o v i s i o n s  o f  t h e  U . S . ’ s  a n d  E . U . ’ s  a n t i d u m p i n g  
l a ws .  B u t ,  b e c a u s e  t h e r e  wa s  a  b i g  d i v a r i c a t i o n  a b o u t  t h e  
a n t i c i r c u m v e n t i o n  p r o b l e m  b e t we e n  s o m e  c o u n t r i e s ,  l i k e  t h e  U . S .  
a n d  E . U . ,  a n d  a n o t h e r  m e m b e r s  o f  t h e  G AT T,  l i k e  J a p a n  a n d  K o r e a .  
T h i s  D u n k e l  D r a f t  wa s  n o t  i n c l u d e d  i n  t h e  e n d  t e x t  o f  t h e  G AT T 
A n t i d u m p i n g  A g r e e m e n t  1 9 9 4 .  S e e  a l s o  A d a m a n t o p o u l o s  a n d  
N o t a r i s  2 0 0 0 - 2 0 0 1 : 5 6 ;  C o r r  1 9 9 7 - 1 9 9 8 : 9 5 - 9 6 ;  Ve r m u l s t  
1 9 8 9 : 7 7 5 - 7 7 6 .  
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t h a t  A g r e e m e n t  f o r  r e s o l u t i o n . 663 
 
I n  A p r i l  1 99 7  ( t h re e  ye a rs  a f t e r  t he  f i n a l i za t i o n  o f  GAT T 1 99 4 ) ,  t h e  
W TO C o m m i t t e e  o n  An t i d u mp in g  P ra c t i ce s  es tab l i sh e d  an  I n fo rma l  
G ro up  o n  An t i c i r cu mven t i o n  i n  o rd e r  t o  p ro mo te  t he  d i scu ss io n  an d  
m ake  r e c om me nd a t i on s  w i t h  r esp ec t  t o  t h i s  i s su e .  T h en ,  WTO  
M em be r s  d ec id ed  to  a dd ress  ag a in  t he  un r eso l ve d  i s sue  o f  
a n t i du mp i ng  c i r cu m ven t i o n  a t  t h e  F ou r t h  WTO  M in i s t e r i a l  
Con fe ren ce  t h a t  t o ok  p la ce  i n  Do h a ,  Qa ta r  i n  No ve mb er  2 00 1 . 664 
T h e  a c t i v i t i e s  o f  t he  I n fo r ma l  G r o up  on  An t i c i r c u m ven t i o n  
co n t i n ue d  re gu la r l y  du r i ng  2 00 1  to  2 00 3 ,  an d  t h e  WTO Me mb er s  
co n t i n ue d  t o  d i s cu s s  t h e  de f i n i t i o n  o f  c i r cu m ve n t i o n ,  a nd  an a l y z e  
t he  d om e s t i c  p ro v i s i on s  r e la t ed  t o  t h e  i ssu e . 665 T he  co l l a pse  o f  t h e  
F o u r t h  an d  F i f t h  W TO M in i s te r i a l  C on fe r en ce  i n  C an cun  i n  
S ep te mb e r  2 00 3  fu r t h e r  s ta l l e d  t h e  p ro c ess  o f  a  s uc ce ss fu l  
n eg o t i a t i on  o f  a n t i du mp ing  re gu la t i o n .  P r ese n t l y  i t  see ms  u n l i ke l y  
t ha t  t h e  I n fo r ma l  G ro up  o n  An t i c i r c um ven t i o n  w i l l  b e  ab le  t o  
p rop ose  an d  d ra f t  n ew  mu l t i l a t e ra l  an t i c i r cumv en t i o n  p ro v i s i o ns  i n  
t he  n ea r  f u t u r e . 666 
 
F ro m t he  Dun ke l  D ra f t  o f  t h e  U ru gu ay  Ro un d  ne go t i a t i o ns  as  we l l  
a s  f r om t h e  on  go in g  l eg i s l a t i on  i n  d i f f e re n t  co un t r i e s ,  i t  can  b e  
se en  t ha t  t he  M in i s t e r i a l  D e c i s io n  d id  n o t  s o l ve  t he  p r ob lem  an d  
a n t i c i r cu mve n t i on  l e g i s l a t i o n  re ma in s  a  t r en d  i n  t he  wo r l d . 667 The  
U .S .  a nd  E .U .  a r e  b ro ad en ing  t he i r  l eg i s l a t i o ns .  Sou th  A f r i c a  
f o l l o ws  t h i s  t r e nd .  Ch in a  h a s  no  sp ec ia l  p ro v i s i on  f o r  t h e  p rob le m 
o f  c i r c u m ven t i o n .  T h e  U . S .  a n d  E .U .  l eg i s la t i o n  o n  
a n t i c i r cu mve n t i on ,  m igh t  i n f l u en ce  t h e  d i scuss ion s  w i t h i n  t h e  

                                                        
663  St a t e m e n t  o n  A n t i c i r c u m v e n t i o n ,  D e c .  1 5 ,  1 9 9 3 .  M i n i s t e r i a l  

D e c i s i o n s  a n d  D e c l a r a t i o n s  A g r e e m e n t  o n  I m p l e m e n t a t i o n  o f  
A r t i c l e  6  o f  G AT T 1 9 9 4 .  h t t p : / / w w w. wt o . o r g .  

664  T h e  M i n i s t e r i a l  C o n f e r e n c e  i n  D o h a  w a s  s u r r o u n d e d  b y  m a n y  
f a c t o r s ,  wh i c h  h a d  n e g a t i v e  e f f e c t s  o n  t h e  p o s s i b i l i t y  t h a t  t h e  W TO  
M e m b e r s  wo u l d  f i n d  a  c o m m o n  a g e n d a  ( e . g . ,  t h e  g e o p o l i t i c a l  c r i s i s  
f o l l o w i n g  9 / 11 ;  t h e  p r e s s u r e  d u e  t o  t h e  c r i t i c a l  a t t i t u d e  o f  s o m e  
l e a d i n g  o p i n i o n  m o v e m e n t s  c o n c e r n i n g  i n t e r n a t i o n a l  t r a d e ;  t h e  
r e l e v a n t  p o s i t i o n  t h a t  d e v e l o p i n g  c o u n t r i e s  c l a i m e d  i n  t h e  
n e g o t i a t i n g  p r o c e s s ) .  T h e  C o n f e r e n c e  wa s  a f f e c t e d  b y  a  g e n e r a l  
l a c k  o f  s p i r i t  o f  c o o p e r a t i o n  a n d  t he  i n d i v i d u a l  W TO  M e m b e r s  
p r e f e r r e d  t o  f o c u s  o n  s p e c i f i c  i n s t a n c e s  i n s p i r e d  b y  i n d i v i d u a l  
n e e d s .  I n  pa r t i c u l a r,  i n  v i e w  o f  i t s  i m m i n e n t  e n l a r g e m e n t ,  t h e  E U  
i n s i s t e d  o n  t h e  i s s u e s  o f  a g r i c u l t u r a l  s u b s i d i e s ,  wh i l e  t h e  U S  
a f f i r m e d  t h e  n e c e s s i t y  t o  s t r e n g t h e n  a n t i d u m p i n g  a n d  
a n t i s u b s i d i a r i e s  m e a s u r e s .  

665  U S T R ( U n i t e d  St a t e s  Tr a d e  R e p r e s e n ta t i v e )  A n n u a l  R e p o r t  –  Wo r l d  
Tr a d e  O r g a n i z a t i o n : 2 0 0 3 ,  a v a i l a b l e  a t  h t t p : / / ww w. u s t r. g o v  ( l a s t  
v i s i t e d  M a r c h  2 0 ,  2 0 0 6 ) .  

666  O s t o n i  2 0 0 5 : 4 1 6 .  
667  Y i L i  2 0 0 3 : 2 1 ;  S h a n g  M i n g  2 0 0 3 : 4 8 ;  Wa n g  J i n g q i  2 0 0 0 : 4 9 .  



 129

I n f o rma l  G rou p .  Th i s  i s  b ecaus e  o f  t h e i r  imp o r tan ce  i n  t h e  
i n te rna t i o na l  t r a de  con te x t . 668  Th e re fo re ,  i n  t h i s  ch ap te r,  t he  
p r oce s s  o f  de c id i ng  on  a n t i c i r cu m v e n t i on  p r o v i s io ns  i n  t h e  U . S . ,  
E .U . ,  So u t h  A f r i c a  a nd  C h i n a  w i l l  b e  c om pa r ed .  T h e  d e f i c i e n c i es  i n  
Sou th  A f r i can  l eg i s l a t i on  w i l l  be  d i scussed .  
 
7 .2  Def in i t ion  of  c i rcumvent ion  
 
T h e  Eu r op ea n  U n i on ’s  a p p r o ach  to  t h e  i s su e  o f  a n t i du mp in g  
c i r c u m ve n t i o n  i s  e mb od ie d  i n  A r t i c l e  1 3  o f  R e gu la t i o n  ( EC )  N o  
4 61 /2 00 4  o f  8  Ma r ch  2 00 4 . 669 T he  d e f i n i t i o n  o f  c i r cu m ven t i o n  i n  
t he  E u r op ea n  U n io n  A n t i du mp ing  R e g u la t i on  r ea ds :  

 
C i r c u m v e n t i o n  s h a l l  b e  d e f i n e d  a s  a  c h a n g e  i n  t h e  p a t t e r n  
o f  t r a d e  b e t w e e n  t h i r d  c o u n t r i e s  a n d  t h e  C o m m u n i t y  o r  
b e t we e n  i n d i v i d u a l  c o m pa n i e s  i n  t h e  c o u n t r y  s u b j e c t  t o  
m e a s u r e s  a n d  t h e  C o m m u n i t y,  wh i c h  s t e m s  f r o m  a  
p r a c t i c e ,  p r o c e s s  o r  w o r k  f o r  wh i c h  t h e r e  i s  i n s u f f i c i e n t  
d u e  c a u s e  o r  e c o n o m i c  j u s t i f i c a t i o n  o t h e r  t h a n  t h e  
i m p o s i t i o n  o f  t h e  d u t y,  a n d  w h e r e  t h e r e  i s  e v i de n c e  o f  
i n j u r y  o r  t h a t  t h e  r e m e d i a l  e f f e c ts  o f  t h e  d u t y  a r e  b e i n g  
u n d e r m i n e d  i n  t e r m s  o f  t h e  p r i c e s  a n d / o r  q u a n t i t i e s  o f  t h e  
l i k e  p r o d u c t ,  a n d  w h e r e  t h e r e  i s  e v i d e n c e  o f  d u m p i n g  i n  
r e l a t i o n  t o  t h e  n o r m a l  v a l u e s  p r e v i o u s l y  e s t a b l i s h e d  f o r  
t h e  l i k e  p r o d u c t ,  i f  n e c e s s a r y  i n  a c c o r d a n c e  w i t h  t h e  
p r o v i s i o n s  o f  A r t i c l e  2 . [ d e t e r m i n a t i o n  o f  d u m p i n g  –  M T ] 670 

 
Th e  de f i n i t i on  o f  c i r cu mve n t i o n  i n  So u t h  A f r i ca ’s  An t i d u mp in g  
Reg u la t i o n  i s  s im i l a r  t o  t he  E . U . ’s .  S ec t i o n  60 . 1  s ta t es :  

 
O t h e r  t h a n  c i r c u m v e n t i o n  c o n t e m p l a t e d  i n  s u b s e c t i o n  2 ( a )  
[ i m p r o p e r  d e c l a r a t i o n  –  M T ]  a n d  ( b )  [ a b s o r p t i o n  o f  t h e  
a n t i d u m p i n g  d u t y  –  M T ] ,  c i r c u m v e n t i o n  s h a l l  b e  d e e m e d  
t o  t a k e  p l a c e  i f  o n e  o r  m o r e  o f  t h e  f o l l o w i n g  c o n d i t i o n s  
a r e  m e t :  
( a )  a  c h a n g e  i n  t h e  pa t t e r n  o f  t r a d e  b e t w e e n  t h i r d  

c o u n t r i e s  a n d  S o u t h  A f r i c a  o r  t h e  c o m m o n  c u s t o m s  
a r e a  o f  t h e  S o u t h e r n  A f r i c a n  C u s t o m s  U n i o n ;  

                                                        
668  O s t o n i  2 0 0 5 : 4 1 7 .  S e e  a l s o  O s o d e  2 0 0 3 - 2 0 0 4 : 2 1 ,  n o t e  1 0 .  
669  C o u n c i l  R e g u l a t i o n  ( E . C )  N o . 4 6 1 / 2 0 0 4  o f  8  M a r c h  2 0 0 4  a m e n d i n g  

R e g u l a t i o n  ( E . C )  N o . 3 8 4 / 9 6  o n  p r o t e c t i o n  a g a i n s t  d u m p e d  i m p o r t s  
f r o m  c o u n t r i e s  n o t  m e m b e r s  o f  t h e  E u r o p e a n  C o m m u n i t y.  A r t i c l e  1 3  
S e e  a l s o  
h t t p : / / e u r o pa . e u . i n t / c o m m / t r a d e / i s s u e / r e s p e c t r u l e s / a n t i - d u m p i n g .  

670  T h e  E U  A n t i d u m p i n g  R e g u l a t i o n :  A r t i c l e  1 3 . 1 .  
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( i )  w h i c h  r e s u l t s  f r o m  a  p r a c t i c e ,  p r o c e s s  o r  wo r k ;  
( i i )  f o r  wh i c h  t h e r e  i s  n o  o r  i n s u f f i c i e n t  c a u s e  o r  e c o n o m i c  

j u s t i f i c a t i o n  o t h e r  t h a n  t h e  i m p o s i t i o n  o f  t h e  
a n t i - d u m p i n g  d u t y ;  

( b )  r e m e d i a l  e f f e c t s  o f  t h e  a n t i - d u m p i n g  m e a s u r e  a r e  
b e i n g  u n d e r m i n e d  i n  t e r m s  o f  t h e  v o l u m e s  o r  p r i c e s  o f  
t h e  p r o d u c t s  u n d e r  i n v e s t i g a t i o n ;  

( c )  d u m p i n g  c a n  b e  f o u n d  i n  r e l a t i o n  t o  n o r m a l  v a l u e s  
p r e v i o u s l y  e s t a b l i s h e d  f o r  t h e  l i k e  o r  s i m i l a r  
p r o d u c t s . 671 

 
C h i na ’s  A n t i du mp in g  Sta tu te  d oe s  n o t  c l e a r l y  d e f i ne  c i r cu mven t i o n .  
I t  on l y  s ta te s :   
 

T h e  D e pa r t m e n t  o f  C o m m e r c e  c a n  a d o p t  m e a s u r e s  t o  
p r e v e n t  t h e  b e h a v i o r  o f  c i r c u m v e n t i n g  a n  a n t i d u m p i n g  
d u t y. 672 

 
A lon g  w i t h  t he  de ve lop me n t  o f  i n te r n a t i o na l  t r a de ,  a n t i d um p in g  
a nd  co un te r va i l i n g  me asu r e s  b ec a m e  t he  l e ga l  m ea n s  t o  p ro t ec t  
d omes t i c  i nd us t r i e s  an d  p re ven t  t h e  en t ra nce  o f  f o re ig n  p ro du c ts .  
Th e  nu mb er  o f  an t i du mp ing  ca se s  a re  i n c rea s in g  wo r l d -w id e :  i n  
t he  19 80 s ,  t he r e  w e r e  13 8 ;  i n  t h e  1 99 0s  2 37 ;  a nd  f r o m 1 99 9  t o  
2 00 1  th e re  w e r e  3 30 . 673  
 
S ou th  A f r i ca  ad op t e d  a n t i du mp ing  me asu res  i n  19 94 .  The re  we re  
1 60  a n t i du mp in g  case s  du r i ng  1 99 5~2 00 2 .  Th i s  e xc e ed s  
A us t r a l i a ’s  an d  C an ad a ’s ,  t h e  t r a d i t i on a l  a n t i du mp ing  co un t r i e s . 674 
 
7 .3  The  forms of  c i rcumvent ion  
 
A c co r d in g  t o  O s t o n i , 675 t h e  c i r cu m ve n t i on  o f  an t i d ump in g  me a-  
su res  i s  a  t r ad e  s t ra t eg y  f o r  exp o r t i ng  co mp le x  m anu fa c t u red  
p r od uc ts  i n to  a n  i m po r t i ng  cou n t r y  w he n  t he  co un t r y  ap p l i e s  o r  i s  
l i ke l y  t o  ap p l y  a n t i du mp in g  d u t i e s  f o r  p ro t e c t i n g  a  d om e s t i c  
i n du s t r y  t h a t  p rod uce s  l i ke  p rod uc ts . 676 C i r cu m v en t i o n  s t r a te g ie s  
a re  b ase d  o n  h id i ng  t h e  o r i g i n  o f  t he  du mp ed  p rod uc t  b y  con fu s ing  
t he  cus to m s  a u t ho r i t i e s  o f  t h e  impo r t i n g  c ou n t r y,  a s  w e l l  a s  t h e  

                                                        
671  S o u t h  A f r i c a  A n t i d u m p i n g  R e g u l a t i o n s : S e c t i o n  6 0 . 1 .  
672  C h i n a ’s  A n t i d u m p i n g  St a t u t e  o f  2 0 0 2 ,  C h a p t e r  6 ,  S e c t i o n  5 5 .  
673  S h a n g  M i n g  2 0 0 4 : 1 4 .  
674  S h a n g  M i n g  2 0 0 4 : 1 4 .  S e e  a l s o  w w w. wt o . o r g .  
675  O s t o n i  2 0 0 5 : 4 0 9 .  
676  O s t o n i  2 0 0 5 : 4 0 9 .  
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t r ad e  p la ye rs  a nd  con sum ers . 677 T h e  m e t ho ds  w h i ch  e xp o r t e r s  
a do p t  t o  c i r cu m ve n t  an  a n t i d um p in g  du ty  va r y.   
 
M o r e  sp e c i f i ca l l y,  i n  t h e  S ou th  A f r i can  A n t i du mp ing  R e g u la t i on ,  i t  
s t i p u la te s  se ven  t ype s  o f  c i r cu mve n t i on .  T he  R e gu la t i o n  s ta te s :  
 

F o r  p u r p o s e s  o f  a n t i - c i r c u m v e n t i o n  t h e  f o l l o w i n g  t y p e s  o f  
c i r c u m v e n t i o n  s h a l l  b e  t r e a t e d  s e pa r a t e l y :  
( a )  i m p r o p e r  d e c l a r a t i o n  o f  -  
( i )  t h e  v a l u e  o f  t h e  p r o d u c t ;  
( i i )  t h e  o r i g i n  o f  t h e  p r o d u c t ;  o r  
( i i i )  t h e  n a t u r e  o r  c l a s s i f i c a t i o n  o f  t h e  p r o d u c t .  
( b )  m i n o r  m o d i f i c a t i o n s  t o  t h e  p r o d u c t  s u b j e c t  t o  

a n t i - d u m p i n g  d u t y ;  
( c )  t h e  e x p o r t  o f  pa r t s ,  c o m p o n e n ts  a n d  s u b - a s s e m b l i e s  

w i t h  a s s e m b l y  i n  a  t h i r d  c o u n t r y  o r  w i t h i n  t h e  
c o m m o n  c u s t o m s  a r e a  o f  t h e  S o u t h e r n  A f r i c a n  
C u s t o m s  U n i o n ;  

( d )  a b s o r p t i o n  o f  t h e  a n t i - d u m p i n g  d u t y  b y  e i t h e r  t h e  
e x p o r t e r  o r  t h e  i m p o r t e r ;  

( e )  c o u n t r y  h o p p i n g ,  [ … ] ;  
( f )  d e c l a r a t i o n  u n d e r  a  d i f f e r e n t  t a r i f f  h e a d i n g ,  e v e n  

w h e r e  s u c h  d i f f e r e n t  t a r i f f  h e a d i n g  d o e s  p r o v i d e  f o r  
t h e  c l e a r a n c e  o f  t h a t  p r o d u c t ;  

( g )  a n y  o t h e r  f o r m  o f  c i r c u m v e n t i o n  a s  m a y  b e  s u b m i t t e d  
f o r  t h e  C o m m i s s i o n ’ s  c o n s i d e r a t i o n . 678 

 
Ch ine se  An t i du mp in g  Sta t u t e  20 04  h a s  no  s t i pu la t i o n s  w i t h  resp ec t  
t o  f o rms  o f  c i r cu mven t i o n .  
 
I n  cu r re n t  a n t i c i r c u m ve n t i o n  l eg i s la t i on ,  t he r e  a r e  t h r ee  d i s t i n c t  
t ype s  o f  a n t i du mp in g  c i r cu mve n t i o n  s t r a te g ie s  t ha t  sho u ld  b e  g i ve n  
m or e  a t t e n t i on :  ( a )  asse m b l i ng  i m p o r t ed  su b je c t  p r o d uc t  i n  t he  
impo r t i n g  co un t r y  o r  a  t h i r d  co un t r y ;  ( b )  a l t e r i n g  t he  p rod uc t  i n  a  
m ino r  wa y ;  an d  ( c )  de ve lop ing  a  d i f f e re n t  p rod uc t . 679 
 
7 .3 .1  Assembl ing  the  impor ted  sub jec t  p roduc t  in  the  
impor t ing  coun t ry  o r  a  th i rd  coun t ry.  

                                                        
677  O s t o n i  2 0 0 5 : 4 0 9 .  
678  S o u t h  A f r i c a  A n t i d u m p i n g  R e g u l a t i o n s : S e c t i o n  6 0 . 2 .  
679  S e e  t h e  U . S . ’s ,  E . U . ’ s  a n d  S o u t h  A f r i c a ’ s  A n t i d u m p i n g  L a ws .  S e e  

a l s o  B h a l a  a n d  K e n n e d y  1 9 9 8 : 6 4 1 ;  B h a l a  1 9 9 5 - 1 9 9 6 : 5 4 ;  H o l m e s  
1 9 9 5 : 1 6 ;  Wa n g  J i n g q i  2 0 0 0 : 4 9 - 5 0 ;  S h e n  M u z h u  2 0 0 2 : 5 0 6 - 5 0 7 ;  
S h a n g  M i n g  2 0 0 3 : 4 8 ;  Ve r m u l s t  1 9 8 9 : 7 7 5 - 7 7 6 ;  O s t o n i  2 0 0 5 : 4 0 9 - 4 11 ;  
M a c r o r y  e a  1 9 9 1 : 8 4 .  
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Th i s  me t ho d  u t i l i ze s  t h e  c l ass i f i ca to r y  d i s s im i l a r i t y  i n  cus t o ms  
ta r i f f s  be t w e en  th e  f i n i she d  p r od uc t  a n d  t he  pa r ts  o f  t he  p ro du c t  i n  
e ach  cou n t r y. 680 On  t h i s  a sp e c t ,  p ro v i s i o ns  d i f f e r  f r o m co un t r y  t o  
co un t r y.  
 
I n  t he  U n i t ed  Sta te s ’ A n t i du mp ing  Du ty  Sta tu te s ,  t he  p ro v i s io ns  o n  
a sse mb l i ng  impo r t ed  p rod uc t  i n  t h e  Un i t e d  Sta te s  an d  a  t h i r d  
co un t r y  a r e  se pa r a t ed  i n  two  sec t i o ns . 681 Fo r  cons ide r i ng  impo r ted  
pa r ts  o r  c o mp on en ts  su b se qu en t l y  as s em b le d  i n  t he  U n i t e d  Sta te s ,  
U .S . ’ s  an t i dump ing  l aw  emp owers  t h e  Depa r t me n t  o f  Com me rc e  
( D OC)  t o  e xpa nd  t he  s co p e  o f  a n  e x tan t  o r de r  t o  i n c lu de  su c h  
co mp on e n ts .  I n  d o in g  so ,  t h e  D OC  m us t  d e t e r m ine  t ha t :  
 

( A )  m e r c h a n d i s e  i s  s o l d  i n  t h e  U n i t e d  St a t es  [ … ]  i s  t h e  
s a m e  a s  m e r c h a n d i s e  t h a t  i s  s u b j e c t  t o  a n  
a n t i d u m p i n g  [ … ]  o r d e r ;   

( B )  m e r c h a n d i s e  i s  c o m p l e t e d  o r  a s s e m b l e d  i n  t h e  
U n i t e d  St a t e s  f r o m  pa r t s  o r  c o m p o n e n t s  p r o d u c e d  i n  
t h e  f o r e i g n  c o u n t r y  t o  wh i c h  t h e  a n t i d u m p i n g  o r d e r  
a p p l i e s ;  an d  

( C )  t h e  d i f f e r e n c e  b e t w e e n  t h e  v a l u e  o f  t h e  m e r c h a n d i s e  
s o l d  i n  t h e  U n i t e d  St a t e s  a n d  t h e  v a l u e  o f  t h e  
i m p o r t e d  pa r t s  a n d  c o m p o n e n ts  i s  s m a l l . 682 

 
T h e  th i r d  con d i t i o n  i mp l i e s  t h a t  t h e  v a lu e  o f  t he  f o r e i gn  pa r t s  o r  
co mp on e n ts  i s  a  “ s i gn i f i c an t  p o r t i on  o f  t he  t o ta l  va lu e  o f  t h e  
merchand ise ” , 683 a nd  con ve r s e l y,  t ha t  t he  asse mb l y  o pe r a t i o n  i n  
t he  Un i t ed  Sta t es  i s  “ m ino r  o r  i ns i g n i f i ca n t ” . 684 I f  l i t t l e  va l ue  i s  
a dd ed  i n  t he  U n i t e d  Sta t es ,  t he n  i t  i s  r e aso na b l e  t o  con c lu de  t ha t  
t he  re sp on de n t  i s  “ d ump in g  f i n i sh ed  me rcha nd i se  i n  an  u n f i n i she d  
f o rm” . 685 
 
T h e  q ue s t i o n  i s  ho w d o e s  t he  D OC  d e t e r m i ne  w h e t he r  t he  
A me r i can  asse mb l y  o pe ra t i on  i s  “ m in o r  o r  i ns i gn i f i ca n t ” .  T h e  

                                                        
680  Y i L i  2 0 0 3 : 2 1 .  
681  T h e  U n i t e d  St a t e s  A n t i d u m p i n g  D u t y  St a t u t e s ,  1 9  U . S . C .  § 1 6 7 7 j  ( a )  

a n d  ( b ) .  
682  T h e  U n i t e d  St a t e s  A n t i d u m p i n g  D u t y  St a t u t e s ,  1 9  U . S . C .  § 1 6 7 7 j  ( a )  

( 1 ) .  
683  T h e  U n i t e d  St a t e s  A n t i d u m p i n g  D u t y  St a t u t e s ,  1 9  U . S . C .  § 1 6 7 7 j  ( a )  

( 1 )  ( D ) .  
684  T h e  U n i t e d  St a t e s  A n t i d u m p i n g  D u t y  St a t u t e s ,  1 9  U . S . C .  § 1 6 7 7 j  ( a )  

( 1 )  ( C ) .  
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p r o v i s i on s  a re  no t  c l e a r.  T h e  ke y  t e r m “ s m a l l ”  i s  n o t  de f i n ed  i n  t he  
s ta tu te ,  a nd  t he  l e g i s l a t i ve  h i s t o r y  m e re l y  s ta t e s  t ha t  “ s ma l l ”  i s  n o t  
t o  b e  i n te rp re te d  as  “ i n s i g n i f i ca n t ” .  Acco rd in g  t o  B ha la ,  on e  
so lu t i o n  w ou ld  be  t o  u se  q ua n t i ta t i v e  t es ts  f o r  d e f i n ing  “ m in o r  o r  
i n s ig n i f i c an t ”  a sse m b l y  op e r a t i o ns  a nd  “ s ign i f i c an t ”  ad de d  va lu e  
t o  p rov id e  g rea te r  d i sc ip l i n e . 686 T he  Depa r t me n t  o f  Co mmerce ,  i n  
p r ac t i ce ,  h as  i n d i c a t ed  t h a t  t h e  q ue s t i on  o f  wh a t  i s  “ s m a l l ”  i s  t o  b e  
d ec ide d  o n  a  case -by -ca se  ba s i s . 687 I n  Cer ta i n  I n t e rn a l -Co mb us -  
t i on ,  I n du s t r i a l  F o rk l i f t  Tr ucks  F ro m Ja pa n , 688 t he  DOC he ld  t ha t  
t he  asse mb l y  o f  f o r k l i f t  t r ucks  i n  t h e  U .S .  u s in g  Japan es e  
co mp on e n ts  wa s  no t  co ve r e d  b y  t h e  a n t i c i r c u m ve n t i o n  p ro v i s i on  
w he r e  b e t we en  25  pe r cen t  a nd  4 0  p e r ce n t  o f  t h e  va lue  o f  t h e  
t r ucks  wa s  no n -Ja pane se . 689 An o t he r  e xa mp le ,  po r tab l e  e le c t r i c  
t ype wr i t e rs  f r om Ja pa n ,  a f t e r  t he  U .S .  imp ose d  du t i es  on  i t s  
t ype w r i t e rs  i n  19 8 0 ,  B ro th e r  I nd us t r i e s ,  t he  J a pa ne se  e xp o r t e r,  
m od i f i ed  t he m to  avo id  t he  du t i e s  a n d  l a t e r  m o ve d  a s s em b l y  t o  a  
p lan t  i n  Ba r t l e t t ,  Ten ne sse e . 690  F in a l l y,  t h e  D OC  d e c i de d  th a t  
su f f i c i e n t  va lu e  wa s  a dd ed  t o  t h e  pa r ts . 691 So  a n  an t i c i r cu mven t i o n  
p en a l t y  w a s  n o t  u s ed .  
 
F o r  t h e  f ac t o r s  o f  co ns i de r a t i on ,  a c co r d ing  t o  t h e  U n i t e d  Sta t e s  
A n t i du mp ing  Sta tu te ,  w i t h  re sp ec t  t o  t h e  A me r i can  op e r a t i o n ,  t h e  
DOC ca n  exam ine :  
 

( A )  t h e  l e v e l  o f  i n v e s t m e n t  i n  t h e  U n i t e d  St a t e s ,  
( B )  t h e  l e v e l  o f  r e s e a r c h  a n d  d e v e l o p m e n t  i n  t h e  

U n i t e d  St a t e s ,  
( C )  t h e  n a t u r e  o f  t h e  p r o d u c t i o n  p r o c e s s  i n  t h e  U n i t e d  

St a t e s ,  
( D )  t h e  e x t e n t  o f  p r o d u c t i o n  f a c i l i t i e s  i n  t he  U n i t e d  

St a t e s ,  a n d  
(E )  wh e t h e r  t h e  v a l u e  o f  t h e  p r o c e s s i n g  p e r f o r m e d  i n  

t h e  U n i t e d  St a t e s  r e p r e s e n t s  a  s m a l l  p r o p o r t i o n  o f  
t h e  v a l u e  o f  t h e  m e r c h a n d i s e  s o l d  i n  t h e  U n i t e d  
St a t e s . 692 

 

                                                        
686  B h a l a  1 9 9 5 - 1 9 9 6 : 11 5 .  
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T h e  DOC  a l so  n ee ds  t o  c on s ide r  t he  f o l l o w ing  f ac t o r s :  
 

( A )  t h e  pa t t e r n  o f  t r a d e ,  i n c l u d i n g  s o u r c i n g  pa t t e r n s ,  
( B )  wh e t h e r  t h e  m a n u f a c t u r e r  o r  e x p o r t e r  o f  t h e  pa r t s  o r  

c o m p o n e n ts  i s  a f f i l i a t e d  w i t h  t h e  p e r s o n  wh o  
a s s e m b l e s  o r  c o m p l e t e s  t h e  m e r c h a n d i s e  s o l d  i n  t h e  
U n i t e d  Sta t e s  f r o m  t h e  pa r t s  o r  c o m p o n e n t s  p r o d u c e d  
i n  t h e  f o r e i g n  c o u n t r y  w i t h  r e s p e c t  t o  wh i c h  t h e  o r d e r  
o r  f i n d i n g  d e s c r i b e d  i n  pa r a g r a p h  ( 1 )  [ a n t i d u m p i n g  
d u t y  o r d e r  o r  a  f i n d i n g  –  M T ]  a p p l i e s ,  an d  

(C )  wh e t h e r  i m p o r t s  i n t o  t h e  U n i t e d  St a t e s  o f  t h e  pa r t s  o r  
c o m p o n e n ts  p r o d u c e d  i n  s u c h  f o r e i g n  c o u n t r y  h a v e  
i n c r e a s e d  a f t e r  t h e  i n i t i a t i o n  o f  t h e  i n v e s t i g a t i o n  w h i c h  
r e s u l t e d  i n  t h e  i s s ua n c e  o f  s u c h  o r d e r  o r  f i n d i n g . 693 

 
Th e  DOC ha s  s im i l a r  p owe rs  w i t h  r esp ec t  t o  im po r ted  merch an d i se  
a sse m b l e d  f r o m co mp on en ts  i n  a  t h i r d  cou n t r y.  I n  con s id e r i ng  t h i s ,  
b e f o r e  e xpan d in g  an  o r de r  t o  i nc l ud e  th i s  m e r ch an d i se ,  t he  D O C  
m us t  d e t e r m ine  t h a t :  
 

( A )  m e r c h a n d i s e  i m p o r t e d  i n t o  t h e  U n i t e d  S t a t e s  i s  o f  t h e  
s a m e  c l a s s  o r  k i n d  a s  a n y  m e r c h a n d i s e  p r o d u c e d  i n  a  
f o r e i g n  c o u n t r y  t h a t  i s  t h e  s u b j e c t  o f  a n  a n t i d u m p i n g  
d u t y  o r d e r ,  

( B )  b e f o r e  i m p o r t a t i o n  i n t o  t h e  U n i t e d  S t a t e s ,  s u c h  
i m p o r t e d  m e r c h a n d i s e  i s  c o m p l e t e d  o r  a s s e m b l e d  i n  
a n o t h e r  f o r e i g n  c o u n t r y  f r o m  m e r c h a n d i s e  w h i c h  i s  
s u b j e c t  t o  s u c h  o r d e r  o r  i s  p r o d u c e d  i n  t h e  f o r e i g n  
c o u n t r y  w i t h  r e s p e c t  t o  w h i c h  s u c h  o r d e r  a p p l i e s ,  

( C )  t h e  p r o c e s s  o f  a s s e m b l y  o r  c o m p l e t i o n  i n  t h e  f o r e i g n  
c o u n t r y  r e f e r r e d  t o  i n  s u b p a r a g r a p h  ( B )  i s  m i no r  o r  
i n s i g n i f i c a n t ,  

( D )  t h e  v a l u e  o f  t h e  m e r c h a n d i s e  p r o d u c e d  i n  t h e  f o r e i g n  
c o u n t r y  t o  wh i c h  t h e  a n t i d u m p i n g  d u t y  o r d e r  a p p l i e s  i s  
a  s i g n i f i c a n t  p o r t i o n  o f  t he  t o t a l  v a l u e  o f  t h e  
m e r c h a n d i s e  e x p o r t e d  t o  t h e  U n i t e d  S t a t e s ,  a n d  

( E )  t h e  a d m i n i s t e r i n g  a u t h o r i t y  d e t e r m i n e s  t h a t  a c t i o n  i s  
a p p r o p r i a t e  u n d e r  t h i s  p a r a g r a p h  t o  p r e v e n t  e v a s i o n  o f  
s u c h  o r d e r . 694 
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Th e  f o r t h  co nd i t i o n  i s  c ruc ia l .  I t  ma y  i nd i ca te  t h a t  t h e  e xpo r te r  i s  
d um p in g  p ro du c ts  ass e m b le d  i n  a  t h i r d  co un t r y.  T he  sa me  c r i t e r i a  
d i scu sse d  ab ove  t o  d e t e rm ine  whe th e r  a n  ope ra t i o n  i s  “m in o r  o r  
i n s i g n i f i can t ” ,  a re  use d  to  e va lua te  w he th e r  a  f o re ig n  op e ra t i o n  i s  
“m ino r  o r  i ns ign i f i ca n t ” . 695 F o r  a n  e xa m p le ,  a  U . S .  co mpa n y,  Z en i t h  
E le c t r on i cs  C o rp . ,  co mp la i ne d  Ja pan ,  K o r ea ,  S in ga po r e  a nd  
C an ad a  w e r e  d um p i n g  co lo r  p i c t u re  t u b e s  i n  t h e  U . S . 696 S in ce  19 88  
t he  U .S .  ha d  imp o se d  d um p in g  d u t i e s  on  co l o r  p i c tu r e  t ub es  f r om  
t he se  fo u r  co un t r i es .  T he  t ub es  w e r e  sh ipp ed  t o  Me x i co ,  wh e r e  
T Vs  w e r e  asse mb l ed  a nd  expo r t ed  t o  t he  U .S . - w i t hou t  du mp in g  
d u t i es .  I n  199 1 ,  t h e  Depa r t me n t  o f  Com me r ce  t u rn ed  d own  a  
re qu es t  by  U . S .  t e l e v i s i on  ma ke rs ’  un io ns  t ha t  d ump in g  d u t i e s  be  
impo sed  o n  no n -U .S .  t ub es  i n  Me x i ca n  TV s  impo r te d  i n t o  t h i s  
co un t r y.  S o  i n  t h i s  ca se ,  DOC sa id  su f f i c i en t  va lue  wa s  ad de d  to  
t he  p r od uc t  t o  es c a pe  p en a l t i e s . 697 
 
T h e  E .U .  An t i d um p i ng  R eg u la t i o n ,  A r t i c l e  1 3 . 2  s t i p u la te s  m o r e  
co nc re te  a nd  d e ta i l ed  co nd i t i on s  wh i ch  t h e  i n ve s t i ga t i n g  au th o r i t y  
o f  t he  E .U .  ca n  use  t o  de te rm ine  wh e t he r  an  asse mb ly  ope ra t i o n  i n  
t he  C om mu n i t y  o r  a  t h i r d  co un t r y  sha l l  be  co n s id e re d  t o  c i r cu mve n t  
t he  m ea s u re s  i n  f o r ce . 
 
A r t i c l e  1 3 . 2  ( a )  s t i p u la te s  p r o v i s ion s  o n  t ime ,  t h a t  i s  w h e t he r :  

 
[ t ] h e  o p e r a t i o n  s ta r t e d  o r  s u b s t a n t i a l l y  i n c r e a s e d  s i n c e ,  
o r  j u s t  p r i o r  t o ,  t h e  i n i t i a t i o n  o f  t h e  a n t i - d u m p i n g  
i n v e s t i g a t i o n  a n d  t h e  pa r t s  c o n c e r n e d  a r e  f r o m  t h e  
c o u n t r y  s u b j e c t  t o  m e a s u r e s . 698 

 
T h i s  p ro v i s io n  i s  pa r t i cu la r l y  i mp o r ta n t .  I n  p rac t i ce ,  i t  me an s  t h a t  
a ny  ne w  p ro cess in g  f a c to r y  wh i ch  s ta r t e d  s i nce  t he  i n i t i a t i on  o f  t he  
a n t i du mp ing  i n ve s t i g a t i on ,  o r  j us t  p r i o r  t o  t h e  i n i t i a t i on ,  an d  an y  
o pe r a t i on  w h i ch  p u r cha sed  t he  pa r t s  f r o m  t he  e xp o r te r  w h o  i s  
su b je c t  t o  t h e  a n t i du mp in g  d u t y,  ca n  b o t h  b e  s u s p ec t ed  t o  
c i r c u m ve n t  t h e  me asu r es .  
 
Th e  E .U .  a n t i du mp ing  l e g i s l a t i on ,  ho we ve r,  ha s  no  e xp la na t i o n  o n  
w ha t  i s  m ea n t  b y  “ j us t  p r i o r  t o ”  t h e  i n i t i a t i o n .  Th i s  ma ke s  t h e  
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p r o v i s i on  f l e x ib le . 699 T h e  Eu r op ea n  C om m i ss ion  i s  g i ve n  a  l a r g e  
d i s c r e t i o na ry  p ow er  t o  d ec i d e  on  i n d i v idu a l  ca se s .  
 
A f u r t he r  p rov i s i o n  i s  on  t h e  p rop or t i on  o f  t h e  pa r ts  t o  t he  t o ta l  
va lu e  o f  t h e  asse m b le d  p ro du c t .  
 
T h e  E .U .  An t i c i r cu mve n t i o n  L aw  e s ta b l i she s  a  ba s i c  c r i t e r i on  t h a t  
t he  pa r ts  “ con s t i t u t e  6 0% o r  mo re  o f  t h e  t o ta l  va lu e  o f  t he  
a sse m b l e d  p ro du c t ” . 700 I f  t he  va lue  o f  t h e  pa r ts  do es  no t  e xce ed  
6 0%  o f  t he  t o ta l  va lu e  no  c i r cu m ve n t i on  t oo k  p l ace .  O th e r w i se ,  t h i s  
p r od uc t  s h a l l  b e  c on s ide r e d  t o  c i r cu m ve n t  t h e  an t i du mp ing  d u t y.  
 
Th e  th i r d  s t i p u l a t i on  i s  on  t he  i n c re men t  o f  t he  va lu e . 701 
 
I f  on l y  “ t he  va lu e  a dd ed  to  t he  pa r ts  b r o u gh t  i n ,  du r i ng  t he  
a sse mb ly  o r  co mp le t i on  op e ra t i o n ,  i s  g re a t e r  t ha n  25 % o f  t he  
man u f ac t u r i n g  co s t ” ,  t h i s  p ro du c t  sh a l l  n o t  be  con s id e red  t o  
c i r c u m ve n t  t he  a n t i du mp ing  du ty. 702 So  t h e  E .U .  Com miss ion  can -  
n o t  take  an  an t i c i r cum ven t i o n  me asu re  ag a in s t  i t .  
 
B u t  t h i s  co nd i t i o n  i s  qu i t e  re s t r i c t i ve ,  s i n ce  t h e  t es t  take s  i n to  
a cco un t  t he  va lu e  ad de d  du r i ng  t he  a sse mb ly  op e ra t i o n . 703 
 
T h e  fo u r t h  p ro v i s i on  c on s i de r s  t he  p r i ce  h i s t o ry  o f  t h e  p ro du c t .  
T h e re  i s  a  c i r cu m ve n t i o n  i f  “ t he  r em ed ia l  e f f e c ts  o f  t he  d u t y  a re  
b e in g  un de rm in ed  i n  t e rms  o f  t he  p r i ce s  an d / o r  qu an t i t i e s  o f  t he  
a sse m b l e d  l i ke  p r o du c t  a n d  t he re  i s  e v id en ce  o f  du mp ing  i n  
re l a t i on  t o  t he  no rma l  va lu e s  p re v io us l y  e s ta b l i she d  f o r  t h e  l i ke  o r  
s i m i l a r  p rod uc ts ” . 704 
 
I n  t he  S ou th  A f r i c a n  An t i d um p i ng  R eg u l a t i on s ,  t he re  a re  s i m i l a r  
p r o v i s i on s  w i t h  r e ga r d  t o  a n t i c i r c um ve n t i o n .  T he r e  a r e  t wo  
i n su f f i c i e n c ie s  w i t h  re sp ec t  t o  t h e  p ro b lem o f  a sse mb l i ng  imp o r t ed  
su b je c t  p rod uc t  i n  t h e  i mp o r t i ng  c ou n t r y  o r  a  t h i rd  cou n t r y,  wh e n  
co mpa r i n g  t he  U .S . ’s  an d  E . U . ’s  an t i c i r cu m ven t i o n  p ro v i s i o n s .  
                                                        
699  Y i L i  2 0 0 3 : 2 3 .  
700  C o u n c i l  R e g u l a t i o n  ( E . C )  N o . 3 8 4 / 9 6  o n  p r o t e c t i o n  a g a i n s t  d u m p e d  

i m p o r t s  f r o m  c o u n t r i e s  n o t  m e m b e r s  o f  t h e  E u r o p e a n  C o m m u n i t y.  
A r t i c l e  1 3 . 2  ( b ) .  S e e  a l s o  Ve r m u l s t  1 9 8 9 : 7 7 6 .  

701  M a c r o r y  e a  1 9 9 1 : 1 3 5 .  
702  C o u n c i l  R e g u l a t i o n  ( E . C )  N o . 3 8 4 / 9 6  o n  p r o t e c t i o n  a g a i n s t  d u m p e d  

i m p o r t s  f r o m  c o u n t r i e s  n o t  m e m b e r s  o f  t h e  E u r o p e a n  C o m m u n i t y.  
A r t i c l e  1 3 . 2  ( b ) .  

703  O s t o n i  2 0 0 5 : 4 1 9 .  
704  C o u n c i l  R e g u l a t i o n  ( E . C )  N o . 3 8 4 / 9 6  o n  p r o t e c t i o n  a g a i n s t  d u m p e d  

i m p o r t s  f r o m  c o u n t r i e s  n o t  m e m b e r s  o f  t h e  E u r o p e a n  C o m m u n i t y.  
A r t i c l e  1 3 . 2  ( c ) .  
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F i r s t l y,  t h e re  i s  no  s t i p u l a t i o n  on  t ime .  T he  So u t h  A f r i ca n  
A n t i du mp ing  R eg u l a t i o n  do es  no t  s t i p u la te  w he n  t he  c i r c u m ve n t i o n  
b eh av io r  o ccu r re d ,  a f t e r  t h e  i n i t i a t i o n  o f  t he  an t i du mp in g  
i n ve s t i g a t i on ,  o r  p r i o r  t o  t h e  i n i t i a t i o n .  I n  p ra c t i ce ,  so m e  impo r te r s  
(e xpo r te r s )  abu se  t h i s  om iss io n .  Be f o re  t h e  i n i t i a t i on  o f  t he  f o rma l  
i n ve s t i g a t i ng  p r oce du r es ,  t h ey  cha n g ed  th e  pa t t e rn s  o f  p r od uc t i on  
o r  t r ad e  to  c i r cu mve n t  t he  i n ve s t i g a t i on . 705 
 
S eco nd l y,  t he re  i s  no  s t i pu l a t i on  on  t h e  p rop o r t i on  o f  t h e  pa r ts  t o  
t he  t o ta l  va lue  o f  t he  a s sem b le d  p ro du c t .  I t  o n l y  s ta t es  t h a t  
p rod uc t i o n  “do es  no t  co ns t i t u te  a  ma jo r  t r an s fo rma t i o n  p roce ss . ” 706 
How sho u ld  “ma jo r  t r an s f o r ma t i on  p ro ce ss ”  b e  un de rs to od ?  The  
l a w  n ee d s  a  c l e a r  s ta nd a rd  t o  op e ra t e .  Th e  l a ck  o f  p r o v i s i o ns  o f  
t h i s  s tan da r d  g i ve s  t he  I TA C  t oo  m u ch  d i s c r e t i on a ry  p o w er.  
 
7 .3 .2  A l te r ing  the  p roduc t  in  a  m ino r  way  
 
A f t e r  an  a n t i du mp i ng  d u t y  b y  t h e  i mp o r t i ng  co un t r y  i s  imp o se d ,  
e xpo r te r s  ma y  a l t e r  t he  p roduc t  i n  a  m ino r  way  o r  ma ke  so me  
f o rma l  o r  a ppa re n t  ch an ge s .  Th ey  t h en  expo r t  t he  ch an ge d  p rod uc t  
t o  t he  imp o r t i n g  co un t r y.  S o  t h i s  me ans  t h a t  th e  ch an ge d  p rod uc t  
w i l l  no t  b e  t h e  sa m e  a s  t he  p r o du c ts  s ub jec t  t o  an t i d um p i n g  d u t y. 707 
 
W i th  r e sp e c t  t o  t h i s  k i nd  o f  c i r cu mve n t i on ,  t he  U .S . ’ s  A n t i d u mp in g  
Sta t u t e  i n c lud e s  su ch  s l i gh t l y  a l t e r ed  p ro du c ts  i n  t h e  s c op e  o f  t he  
e x i s t i ng  o rde r, 708  un le ss  t he  DOC de te rm in e s  t ha t  i t  i s  un ne -  
ce s sa r y  t o  i nc lu de  t he  p r od uc t  i n  t he  o r de r. 709 
 
I n  t he  So u t h  A f r i c an  An t i du mp in g  R eg u l a t i o n s ,  t he  a n t i c i r cu m -  
ve n t i o n  p r o v i s io ns  s t i pu la t e  t h i s  b e h a v io r  i n  d e ta i l .  I t  ha s  f ou r  
c r i t e r i a  t o  de te r m i n e  t he  m in o r  mo d i f i ca t i o n s  o f  t he  p rod uc t :  ( a )  
w he th e r  t he  p rod uc t i o n  p r o ces s e s  a re  ma te r i a l l y  t he  sa m e ,  ( b )  
w he th e r  t he  sa me  r a w  m a t e r i a l s  a re  u sed ,  ( c )  wh e t he r  t he  p r od u c t  
h as  t he  sa me  ph y s i ca l  ap p ea r an ce  o r  cha r ac t e r i s t i c s ,  an d  ( d )  
w he th e r  i t  i s  a  s u bs t i t u t e  f o r  t he  r ea l  p ro du c t . 710 T h ese  c le a r  
c r i t e r i a  m ake  th e  I TAC de te rm in a t i on s  on  c i r cu mve n t i o n  e asy  a nd  
a ppa r e n t .  
 

                                                        
705  Y i L i  2 0 0 3 : 2 1 .  
706  S o u t h  A f r i c a ’ s  A n t i du m p i n g  R e g u l a t i o n s .  S e c t i o n  6 0 . 5  
707  Wa n g  J i n g q i  2 0 0 0 a : 5 0 ;  2 0 0 0 b : 1 8 1 .  
708  T h e  U n i t e d  St a t e s  A n t i d u m p i n g  Sta t u t e .  1 9  U . S . C .  § 1 6 7 7 j  ( c )  ( 1 ) .  
709  T h e  U n i t e d  St a t e s  A n t i d u m p i n g  Sta t u t e .  1 9  U . S . C .  § 1 6 7 7 j  ( c )  ( 2 ) .  
710  S o u t h  A f r i c a ’ s  A n t i du m p i n g  R e g u l a t i o n s .  S e c t i o n  6 0 . 4  ( a )  ( b ) .  
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T h e  U .S . ’s  a n t i c i r cu mve n t i on  p ro v i s io n s  a l so  h a v e  s i m i l a r  
s t i p u la t i o ns ,  b u t  t he y  a re  co n s id e r e d  un de r  t he  h ea d in g  o f  
d e ve lo p in g  d i f f e r en t  p ro du c ts .  
 
7 .3 .3  Deve lop ing  d i f fe ren t  p roduc ts  (La te r -deve loped  
p roduc ts )  
 
W he n  an  a n t i du mp i ng  d u t y  b y  t h e  i mp o r t i ng  co un t r y  i s  i mp ose d ,  t he  
e xpo r te r  ma y  d e ve lo p  a  n e w  p ro du c t  on  t he  ba s i s  o f  t h e  sub jec t  
p rod uc t ,  an d  exp o r t  t he  n ew  p rod uc t  t o  t h e  imp o r t i ng  coun t r y.  
Because  t he  new  p roduc t  has  a  new  f unc t i on ,  i t  w i l l  no t  be  
su b je c t ed  t o  t h e  a n t i d um p in g  du ty  o rd e r. 711 
 
I n  t h e  U . S . ’s  an t i c i r cu m v en t i o n  p ro v i s io ns ,  t he r e  a r e  f i ve  c r i t e r i a  t o  
a sse s s  t he  l a te r - d e ve lo pe d  p ro du c t :  
 

( A )  t h e  l a t e r - d e v e l o p e d  m e r c h a n d i s e  h a s  t h e  s a m e  
g e n e r a l  p h y s i c a l  c h a r a c t e r i s t i c s  a s  t h e  m e r c h a n d i s e  
w i t h  r e s p e c t  t o  wh i c h  t h e  o r d e r  w a s  o r i g i n a l l y  i s s ue d  
( h e r e a f t e r  i n  t h i s  pa r a g r a p h  r e f e r r e d  t o  a s  t h e  “ e a r l i e r  
p r o d u c t ” ) ,  

( B )  t h e  e x p e c t a t i o n  o f  t h e  u l t i m a t e  p u r c h a s e r s  o f  t h e  
l a t e r - d e v e l o p e d  m e r c h a n d i s e  a r e  t h e  s a m e  a s  f o r  t h e  
e a r l i e r  p r o d u c t ,  

( C )  t h e  u l t i m a t e  u s e  o f  t h e  e a r l i e r  p r o d u c t  a n d  t h e  
l a t e r - d e v e l p e d  m e r c h a n d i s e  a r e  t h e  s a m e ,  

( D )  t h e  l a t e r - d e v e l o p e d  m e r c h a n d i s e  i s  s o l d  t h r o u g h  t h e  
s a m e  c h a n n e l s  o f  t r a d e  a s  t h e  e a r l i e r  p r o d u c t ,  a n d  

(E )  t h e  l a t e r - d e v e l o p e d  m e r c h a n d i s e  i s  ad v e r t i s e d  a n d  
d i s p l a y e d  i n  a  m a n n e r  s i m i l a r  t o  t h e  e a r l i e r  p r o d u c t . 712 

 
A c co r d in g  t o  Bh a la  a nd  K en ne dy, 713 two  c i r cu ms tan ce s  m igh t  su g -  
g es t  t h a t  a  l a te r - d e ve lo pe d  p ro du c t  i s  n o t  a l r ea dy  co v e r ed  by  a n  
e x i s t i ng  o rd e r.  F i r s t ,  t he  l a t e r -de ve lop ed  p r od uc t  ma y  n o t  f a l l  
u nd e r  t he  sa m e  ta r i f f  h ea d in g  a s  t he  ea r l i e r  p r od uc t .  S e co nd ,  t he  
l a te r - de ve lo pe d  p ro du c t  “ pe r m i ts  t h e  pu rcha se r  t o  p e r f o r m  
a dd i t i on a l  f un c t i o ns  t ha t  a r e  no t  t he  p r ima r y  u se  o f  t he  
m er ch an d is e ,  an d  t h e  cos t  o f  t h e  ad de d  fu nc t i o n s  i s  n o t  a  
s i gn i f i ca n t  p rop o r t i on  o f  t h e  t o ta l  cos t  o f  t h e  me rcha nd i se . ” 714  
 
H ow e ve r,  t he  U . S .  a n t i c i r cu m ve n t i on  l aw  ha s  a  spe c i f i c  p ro v i s i on  
                                                        
711  Wa n g  J i n g q i  2 0 0 0 : 5 0 .  
712  T h e  U n i t e d  St a t e s  A n t i d u m p i n g  Sta t u t e .  1 9  U . S . C .  § 1 6 7 7 j  ( d )  ( 1 ) .  
713  B h a l a  a n d  K e n n e d y  1 9 9 8 : 6 4 4 .  
714  B h a l a  a n d  K e n n e d y  1 9 9 8 : 6 4 4 .  



 139

t ha t  ad d re sse s  bo t h  c i r c u m s ta nce s .  T h e  p rov i s ion  s ta te s :  
 
T h e  a d m i n i s t e r i n g  a u t h o r i t y  m a y  n o t  e x c l u d e  a  
l a t e r - d e v e l o p e d  m e r c h a n d i s e  f r o m  a  c o u n t e r v a i l i n g  o r  
a n t i d u m p i n g  d u t y  o r d e r  m e r e l y  b e c a u s e  t h e  m e r c h a n d i s e -  
( A )  i s  c l a s s i f i e d  u n d e r  a  t a r i f f  c l a s s i f i c a t i o n  o t h e r  

t h a n  t h a t  i d e n t i f i e d  i n  t h e  p e t i t i o n  o r  t h e  
a d m i n i s t e r i n g  a u t h o r i t y ’ s  p r i o r  n o t i c e s  d u r i n g  t h e  
p r o c e e d i n g ,  o r  

(B )  p e r m i t s  t h e  p u r c h a s e r  t o  p e r f o r m  a d d i t i o n a l  
f u n c t i o n s ,  u n l e s s  s u c h  a d d i t i o n a l  f u n c t i o n s  
c o n s t i t u t e  t h e  p r i m a r y  u s e  o f  t h e  m e r c h a n d i s e  a n d  
t h e  c o s t  o f  t h e  a d d i t i o n a l  f u n c t i o n s  c o n s t i t u t e  
m o r e  t h a n  a  s i g n i f i c a n t  p r o p o r t i o n  o f  t h e  t o t a l  c o s t  
o f  p r o d u c t i o n  o f  t h e  m e r c h a n d i s e . 715 

 
A c co r d in g  t o  t h i s  p ro v i s i on ,  t h e  DO C i s  f o r b i d den  f r om c on c lu d in g  
t ha t  t he  l a t e r - d e ve lop ed  p ro du c t  f a l l s  ou ts id e  t he  scop e  o f  t he  
e x i s t i ng  o rde r.  
 
W i th  re ga rd  t o  l a t e r -d e ve lop ed  p rod uc ts ,  So u t h  A f r i ca ’s  
a n t i c i r cu mve n t i on  p ro v i s i o ns  s t i p u la te  se ve n  t ype s  o f  c i r cu mve n t -  
t i on . 716  
 
7 .4  Ant ic i rcumvent ion  measures  
 
I n  p rac t i ce ,  ea ch  cou n t r y ’s  a n t i du mp in g  l a w  e mpo wer s  i t s  au th o r i t y  
t o  e xpa n d  th e  sco pe  o f  a n  e x i s t i ng  an t i d um p i n g  d u t y  to  dea l  w i t h  
t he  c i r cu mve n t i on  p ro b le m.  E xa mp le s  o f  t he se  cou n t r i es  a r e  t h e  
U .S .  an d  E . U . 717 
 
A c co r d in g  t o  S ou th  A f r i ca ’s  an t i c i r c um ven t i o n  p r ov i s i o ns ,  t h e re  
a r e  t h r ee  w ay s  t o  d ea l  w i t h  c i r cu m ve n t i on :  
 

( a )  t h e  i n c r e a s e  o f  a n t i - d u m p i n g  d u t i e s  t o  c o m p e n s a t e  
f o r  a b s o r p t i o n  o f  a n t i - d u m p i n g  d u t i e s ;  

( b )  t h e  e x t e n s i o n  o f  t h e  s c o p e  o f  t h e  a n t i - d u m p i n g  
d u t i e s  t o  a p p l y  t o  pa r t s ,  c o m p o n e n ts  o r  s u b s t i t u t e  
l i k e  p r o d u c t s ,  n e w m o d e l s  a n d  t h e  l i k e ;  

                                                        
715  T h e  U n i t e d  St a t e s  A n t i d u m p i n g  Sta t u t e .  1 9  U . S . C .  § 1 6 7 7 j  ( d )  ( 2 ) .  
716  S e e  c h a p t e r  7 ,  s e c t i o n  7 . 3 ,  a b o v e .  
717  T h e  U n i t e d  St a t e s  A n t i d u m p i n g  St a t u t e .  1 9  U . S . C .  § 1 6 7 7 j .  C o u n c i l  

R e g u l a t i o n  ( E . C )  N o . 3 8 4 / 9 6  o n  p r o t e c t i o n  a g a i n s t  d u m p e d  i m p o r t s  
f r o m  c o u n t r i e s  n o t  m e m b e r s  o f  t h e  E u r o p e a n  C o m m u n i t y.  A r t i c l e  
1 3 . 1 .  
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( c )  t h e  e x t e n s i o n  o f  t he  a n t i - d u m p i n g  d u t i e s ,  a t  t h e  
r e q u i r e d  l e v e l ,  t o  t h e  s u p p l i e r  i n  t h e  c o u n t r y  f r o m  
w h i c h  t h e  p r o d u c t  i s  e x p o r t e d  s u b s e q u e n t  t o  t h e  
i m p o s i t i o n  o f  t h e  o r i g i n a l  p r o v i s i o n a l  pa y m e n t s  o r  
a n t i - d u m p i n g  d u t i e s  o r  t h e  i n i t i a t i o n  o f  t h e  o r i g i n a l  
i n v e s t i g a t i o n ,  i n c l u d i n g  t o  pa r t s ,  c o m p o n e n t s  o r  
s u b s t i t u t e  l i k e  p r o d u c t ,  n e w m o d e l s  a n d  t h e  l i k e . 718 

 
Ch ina  h as  n o  d e ta i l ed  p ro v i s i on  on  an t i c i r cu mve n t i o n  me asu res .  I t  
s i mp l y  s ta t es :  “The  Depa r t me n t  o f  Co mmerce  can  a do p t  ad eq ua t e  
m ea su re s  t o  p re ve n t  t h e  be ha v io r s  o f  c i r cu m ven t i ng  a n t i du mp ing  
d u t y. ” 719 H o w to  u n de r s tan d  “ a de qu a t e  m ea su r e s ”  i s  n o t  c l ea r.  
T h e re  i s  no  e xp l an a t i on  i n  t he  Sta t u t e .  
 
7 .5  WTO inconsis tency 
 
B eca use  o f  t h e  abse nce  o f  mu l t i l a t e ra l  ag re emen t  t o  d ea l  w i t h  
t he se  c i r cum ve n t i on s ,  f r o m  t he  f i r s t  an t i c i r cu m v en t i o n  p r o v i s ion  
e na c te d  by  t h e  EE C in  Jun e  19 87 , 720 an t i c i r cu m ve n t i on  p r o v i s ion s  
h a ve  r e c e i ved  a  l o t  o f  o pp os in g  vo i c es . 721 
 
F i r s t l y,  a n t i c i r cum ven t i o n  i ns t r um en t  i s  i n co n s i s te n t  w i t h  t he  W TO  
A n t i du mp ing  Ag r e e me n t . 722 Be cau se  a n t i c i r c um v en t i o n  m ea su re s  
a r e  no t  p ro v ide d  f o r  i n  t he  W TO A n t i du mp ing  Ag r ee me n t . 723 Th e re  
i s  n o  p r o v i s ion  pe rm i t t i n g  a n t i c i r cum ven t i on  m ea s u re s  o r  t he  
impo s i t i o n  o f  a n t i du mp ing  d u t i e s  on  p r od uc ts  wh i ch  h ave  no t  be e n  
f u l l y  i n ve s t i g a t ed  a nd  f ou nd  to  b e  du mp ed  an d  cau s in g  i n ju r y.  T he  
f i nd in g  d oe s  no t  con s t i t u t e  t h e  s tan da rds  o f  d e t e rm ina t i o n  o f  
d um p in g  r eq u i r e d  b y  t he  W TO An t i d u mp ing  A g r ee me n t . 724 L i kew i s e ,  
t he  f i nd i ng  t ha t  t he  r e me d ia l  e f f ec ts  o f  t h e  du t y  a r e  be ing  
u nd e r m in e d  by  c i r cu mve n t i on  d oe s  n o t  e qu a t e  t o  a n  i n ju r y  
d e t e r m in a t i o n . 725 I nd ee d ,  A r t i c l e  18 .1  o f  t h e  WTO A n t i du mp in g  
A g r ee me n t  f o r b id s  a  WTO  me mb er  f r o m tak i ng  a c t i o n  a ga ins t  
d ump in g  e xcep t  i n  acco rda nce  w i t h  t h e  Ag ree me n t .  A r t i c l e  18 .1  

                                                        
718  S o u t h  A f r i c a ’ s  A n t i du m p i n g  R e g u l a t i o n s .  S e c t i o n  6 3 .  
719  C h i n a ’s  A n t i d u m p i n g  St a t u t e ,  S e c t i o n  5 5 .  
720  S e e  C h a p t e r  7 ,  s e c t i o n  7 . 1 ,  a b o v e .  
721  M a c r o r y  e a  1 9 9 1 : 1 3 5 ;  B h a l a  1 9 9 5 - 1 9 9 6 : 11 3 ;  C o r r  1 9 9 7 - 1 9 9 8 a : 9 5 ;  

1 9 9 7 - 1 9 9 8 b : 9 6 .  S e e  a l s o  N o r i o  K o m u r o  1 9 9 6 a : 2 - 3 ;  1 9 9 6 b : 9 - 1 0  f o r  
a  d i s c u s s i o n  a b o u t  E C  a n t i c i r c u m v e n t i o n  m e a s u r e s .  

722  B h a l a  1 9 9 5 - 1 9 9 6 : 11 3 ;  S e e  a l s o  N o r i o  K o m u r o  1 9 9 6 a : 2 - 3 ;  
1 9 9 6 b : 9 - 1 0 .  

723  Ve r m u l s t  1 9 8 9 : 7 7 5 - 7 7 6 ;  N o r i o  K o m u r o  1 9 9 6 : 9 ;  C o r r  
1 9 9 7 - 1 9 9 8 : 9 5 - 9 6 ;  A d a m a n t o p o u l o s  a n d  N o t a r i s  2 0 0 0 - 2 0 0 1 : 5 6 ;  
O s t o n i  2 0 0 5 : 4 1 6 .  

724  N o r i o  K o m u r o  1 9 9 6 : 1 0 .  
725  N o r i o  K o m u r o  1 9 9 6 : 1 0 .  
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s ta te s :  
 

N o  s p e c i f i c  a c t i o n  a g a i n s t  d u m p i n g  o f  e x p o r t s  f r o m  
a n o t h e r  M e m b e r  c a n  b e  t a k e n  e x c e p t  i n  a c c o r d a n c e  w i t h  
t h e  p r o v i s i o n s  o f  G AT T  1 9 9 4 ,  a s  i n t e r p r e t e d  b y  t h i s  
A g r e e m e n t . 726 

 
F u r th e r m o r e ,  A r t i c l e  V I  o f  t h e  GAT T 1 94 7  p r ov i de s  t h a t  
a n t i du mp ing  du t i e s  can no t  be  imp ose d  w i t h ou t  a  f i nd in g  o f  
d ump in g  an d  i n j u r y  w i t h  re spe c t  t o  a  l i ke  p rod uc t  f r om th e  cou n t r y  
su b je c t  t o  i n ve s t i g a t i o n . 727 Th us ,  an t i c i r cu m v en t i o n  i n s t r u m en t  i s  a  
u n i l a t e ra l  mo d i f i ca t i o n ,  w i t h ou t  f o unda t i o n  i n  t he  A g ree men t ,  o f  
t he  impo r t i n g  co un t r i es ’ an t i d ump in g  l aws . 728 
 
S eco nd l y,  an t i c i r cum ven t i o n  i n s t ru me n t  i s  i n con s i s t en t  w i t h  t he  
n a t i on a l  t r e a t me n t  p r i nc i p le  o f  t he  GATT 194 7 . 729 A r t i c l e  I I I  o f  t he  
GATT 19 47  s t i p u l a te s  t he  n a t i on a l  t r e a t me n t  on  i n t e r na l  ta xa t i o n  
a nd  r e gu la t i on . 730 A r t i c l e  I I I  s ta te s :  

 
1 .  T h e  c o n t r a c t i n g  p a r t i e s  r e c o g n i z e  t h a t  i n t e r n a l  t a x e s  
a n d  o t h e r  i n t e r n a l  c h a r g e s ,  a n d  l a ws ,  r e g u l a t i o n s  a n d  
r e q u i r e m e n t s  a f f e c t i n g  t h e  i n t e r n a l  s a l e ,  o f f e r i n g  f o r  s a l e ,  
p u r c h a s e ,  t r a n s p o r t a t i o n ,  d i s t r i b u t i o n  o r  u s e  o f  p r o d u c t s ,  
a n d  i n t e r n a l  q u a n t i t a t i v e  r e g u l a t i o n s  r e q u i r i n g  t h e  
m i x t u r e ,  p r o c e s s i n g  o r  u s e  o f  p r o d u c t s  i n  s p e c i f i e d  
a m o u n t s  o r  p r o p o r t i o n s ,  s h o u l d  n o t  b e  a p p l i e d  t o  
i m p o r t e d  o r  d o m e s t i c  p r o d u c t s  s o  a s  t o  a f f o r d  p r o t e c t i o n  
t o  d o m e s t i c  p r o d u c t i o n . 731 
2 .  T h e  p r o d u c t s  o f  t h e  t e r r i t o r y  o f  a n y  c o n t r a c t i n g  p a r t y  
i m p o r t e d  i n t o  t h e  t e r r i t o r y  o f  a n y  o t h e r  c o n t r a c t i n g  p a r t y  
s h a l l  n o t  b e  s u b j e c t ,  d i r e c t l y  o r  i n d i r e c t l y ,  t o  i n t e r n a l  
t a x e s  o r  o t h e r  i n t e r n a l  c h a r g e s  o f  a n y  k i n d  i n  e x c e s s  o f  
t h o s e  a p p l i e d ,  d i r e c t l y  o r  i n d i r e c t l y ,  t o  l i k e  d o m e s t i c  

                                                        
726  T h e  W TO  A n t i d u m p i n g  A g r e e m e n t :  A r t i c l e  1 8 . 1  
727  A r t i c l e  V I  o f  t h e  G AT T 1 9 4 7 : s e c t i o n  6  ( a ) .  A r t i c l e  V I . 6  ( a )  s t a t e s :  

“ N o  c o n t r a c t i n g  pa r t y  s h a l l  l e v y  a n y  a n t i - d u m p i n g  o r  c o u n t e r v a i l i n g  
d u t y  o n  t h e  i m p o r t a t i o n  o f  a n y  p r o d u c t  o f  t h e  t e r r i t o r y  o f  a n o t h e r  
c o n t r a c t i n g  pa r t y  u n l e s s  i t  d e t e r m i n e s  t h a t  t he  e f f e c t  o f  t h e  
d u m p i n g  o r  s u b s i d i z a t i o n ,  a s  t h e  c a s e  m a y  b e ,  i s  s u c h  a s  t o  c a u s e  
o r  t h r e a t e n  m a t e r i a l  i n j u r y  t o  a n  e s ta b l i s h e d  d o m e s t i c  i n d u s t r y,  o r  
i s  s u c h  a s  t o  r e ta r d  m a t e r i a l l y  t h e  e s ta b l i s h m e n t  o f  a  d o m e s t i c  
i n d u s t r y. ”  

728  B h a l a  1 9 9 5 - 1 9 9 6 : 11 4 .  
729  N o r i o  K o m u r o  1 9 9 6 : 3 .  S e e  a l s o  M a c r o r y  e a  1 9 9 1 : 1 3 5 .  
730  T h e  G e n e r a l  A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e  1 9 4 7 :  A r t i c l e  I I I .  
731  T h e  G e n e r a l  A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e  1 9 4 7 :  A r t i c l e  I I I .  1 .  
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p r o d u c t s .  M o r e o v e r ,  n o  c o n t r a c t i n g  p a r t y  s h a l l  o t h e r w i s e  
a p p l y  i n t e r n a l  t a x e s  o r  o t h e r  i n t e r n a l  c ha r g e s  t o  i m p o r t e d  
o r  d o m e s t i c  p r o d u c t s  i n  a  m a n n e r  c o n t r a r y  t o  t h e  
p r i n c i p l e s  s e t  f o r t h  i n  p a r a g r a p h  1 . 732 

 
F o r  t he  c i r cu ms tan ce  o f  l i ke  p ro du c ts  asse mb l ed  i n  t he  imp o r t i n g  
co un t r y,  a n t i c i r cu mve n t i on  m ea su r e  i s  t o  e xpa nd  th e  scop e  o f  an  
e x i s t i ng  a n t i du mp in g  d u t y  t o  t he  l i ke  p rod uc ts  wh i ch  a re  asse mb led  
i n  t he  t e r r i t o r y  o f  t he  imp o r t i n g  c o u n t r y. 733 So  i t  i s  i n co ns i s te n t  
w i t h  A r t i c l e  I I I  o f  t h e  GAT T 1 94 7 .  Fo r  e xa mp le ,  N o r i o  Kom ur o  
i n d i ca t ed  t ha t :  “The  GATT P an e l  s ta t ed  i n  i t s  r ep o r t  o f  Ma rch  19 90  
t ha t  t h e  E C an t i c i r cu mven t i o n  d u t i es  o n  p ro du c ts  asse mb le d  w i t h i n  
t he  EC  c o ns t i t u t e d  a  d i sc r i m in a t o r y  i n t e r n a l  t a x  i n con s i s t en t  w i t h  
t he  n a t i on a l  t r e a t me n t  p r i n c ip le  ( A r t i c l e  I I I : 2  o f  t h e  GAT T ) ” . 734 
 
Th i rd l y,  f o r  t he  c i r cum s ta n ce  o f  t h e  ap p l i ca t i on  o f  a n t i du mp ing  
d u t i es  t o  l i ke  p ro du c ts  asse mb le d  f r om  su b je c t  pa r t s  o r  
co mp on e n ts  i n  a  t h i r d  cou n t r y,  t h i s  a n t i c i r cu mve n t i on  m ea su re  i s  
i n co n s i s t en t  w i t h  c u s t om s  o r i g in  ru le s  a nd  t he  W TO Ag r ee me n t  o n  
Ru le s  o f  O r i g i n . 735 Fo r  e xa mp le ,  i n  a  U .S .  ca se  i n vo l v i n g  du mp ing  
d u t i es  o n  ce r ta i n  Ko re an  sem ico nd u c t o rs , 736  t he  U n i t ed  Sta te s  
a pp l i e d  t h e  d u t y  t o  K o re a - f ab r i ca t ed  d ie s  t h a t  we re  en capsu la t e d  
i n  n on -s u b jec t  t h i r d  c ou n t r i es  a nd  e xp o r t e d  t o  t he  U . S . ,  e ve n  
t ho ug h  t he  U . S .  Cu s to ms  Se rv i ce  o r i g i n  ru l e s  de emed  t he  imp o r t e d  
se m i c on d uc to r s  t o  be  t h e  p r od uc ts  o f  t h e  t h i r d  co u n t r i e s ,  n o t  
p rod uc ts  o f  Ko rea . 737 
 
B eca use  an t i c i r cu m ven t i on  i ns t r u m e n t  h as  t h ese  WTO  in con s i s -  
t en c ie s ,  i t  wou ld  see m t o  be  ad v i sa b le  an d  i n  t he  i n te res t  o f  a l l  
W TO Me mb ers  t o  se t  ou t  u n i f o rm  r u le s  o n  c i r cu m ven t i o n  a nd  
a n t i dc i r c um ven t i o n . 738 Such  r u les  sh o u ld  l i m i t  t he  d i s c r e t i o n  o f  
a dm in i s te r i ng  a u t ho r i t i e s  i n  ap p l y i ng  a n t i c i r cu m ve n t i on  m ea su re s  
a nd  a l so  p r e ve n t  c e r ta in  e xpo r te r s  f r om e va d i n g  t h e  a n t i du mp ing  
l a w s . 739 

                                                        
732  T h e  G e n e r a l  A g r e e m e n t  o n  Ta r i f f s  a n d  Tr a d e :  A r t i c l e  I I I .  2 .  
733  S e e  C h a p t e r  7 ,  s e c t i o n  7 . 4 ,  a b o v e .  
734  N o r i o  K o m u r o  1 9 9 6 : 3 .  S e e  a l s o  M a c r o r y  e a  1 9 9 1 : 1 3 5 .  
735  C o r r  1 9 9 7 - 1 9 9 8 a : 9 5 ;  1 9 9 7 - 1 9 9 8 b : 9 6 .  S e e  a l s o  U r u g u a y  R o u n d  

M u l t i l a t e r a l  A g r e e m e n t s  o n  Tr a d e  i n  G o o d s :  A g r e e m e n t  o n  R u l e s  o f  
O r i g i n .  

736  S e e  S e e  5 8  F e b .  R e g .  1 5 4 6 7 ,  1 5 4 6 8  ( 1 9 9 3 ) ,  a s  a m e n d e d  b y  5 8  F e b .  
R e g .  2 7 5 2 0  ( 1 9 9 3 ) .  

737  S e e  D y n a m i c  r a n d o m  a c c e s s  m e m o r y  s e m i c o n d u c t o r s  o f  o n e  
m e g a b i t  a n d  a b o v e  f r o m  t h e  R e p u b l i c  o f  K o r e a ,  5 8  F e b .  R e g .  1 5 4 6 7 ,  
1 5 4 6 8  ( 1 9 9 3 ) ,  a s  am e n d e d  b y  5 8  F e b .  R e g .  2 7 5 2 0  ( 1 9 9 3 ) .  

738  Ve r m u l s t  1 9 8 9 : 7 7 8 .  
739  A d a m a n t o p o u l o s  a n d  N o t a r i s  2 0 0 0 - 2 0 0 1 : 5 6 ;  Ve r m u l s t  1 9 8 9 : 7 7 8 .  
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7 .6  Conc lus ion  
 
Un t i l  no w,  t he  ne go t i a t i o ns  o n  mu l t i l a t e r a l  a n t i c i r cu mve n t i on  
l e g i s la t i o n  h a ve  n o t  l e d  t o  a n y  tan g i b l e  r es u l t .  I nd ee d ,  n o t  o n l y  ha s  
t he  I n f o rma l  G rou p  o n  An t i c i r cu mve n t i o n  b ee n  un ab le  t o  d ra f t  an y  
p r op osa l ,  b u t  i t  h as  a l so  b ee n  una b le  t o  d e f i n e  t h e  r e la t ed  
co ncep ts  an d  s t ra te g ie s  o f  c i r cu mve n t i on . 740 
 
B eca use  t h e  WTO A n t i d ump in g  A g re emen t  e vad es  t he  
a n t i c i r cu mve n t i on  p rob le m,  me asu re s  a re  cu r re n t l y  on l y  s t i pu la t e d  
i n  s o m e  c ou n t r i es ’  a n t i du mp i ng  l a w s . 741 Cou n t r i e s  su ch  as  t h e  U . S .  
a nd  E .U . ,  ha ve  e s ta b l i she d  an t i c i r cu m ven t i o n  l e g i s l a t i o n s  and  can  
imp l e me n t  t h e i r  an t i c i r c u m ven t i o n  r eg u la t i o ns  a nd  m ea su r e s  
un res t r i c t ed l y. 742 I f  an t i c i r cumven t i on  measu res  a re  abused ,  i t  w i l l  
i n f l ue n ce  th e  n o r m a l  i n te r na t i o na l  t r a de  r e l a t i o n sh ips  a nd  wo r se n  
i n te rna t i o na l  t r ade  an d  th e  i n ve s t me n t  en v i ro nmen t . 743 Th e re fo r e ,  
i t  i s  n ec e ssa r y  t o  f o r m u la t e  a  se t  o f  un i ve r sa l  r eg u l a t i o ns  f o r  
a n t i c i r cu mve n t i on  a nd  i n c lu de  i t  i n  t he  W TO A n t i du mp ing  
A g r ee me n t .  S uch  r eg u la t i o ns  sho u ld  s t r i ke  a  b a l an ce  b e t we en  
a l l o w in g  l eg i t i ma te  bu s in ess  p ra c t i ce s  an d  o bs t ruc t i n g  c l ea r  
a t t em p ts  t o  e va de  th e  a n t i du mp i ng  me a s u r es .  I t  wo u ld  be  
a d v i sab le  t o  l im i t  t h e  d i sc r e t i o n  o f  ad m in i s te r i ng  au th o r i t i e s  i n  
a pp l y in g  an t i c i r cu mve n t i o n  m ea su r e s .  
 
F o r  Sou th  A f r i ca ,  i t  s t i l l  n ee ds  t o  f o r m u la te  som e  co n ce p ts  w i t h  
re ga rd  t o  c i r cu mve n t i on ,  su ch  a s  a  ma jo r  t r a ns f o rma t i on  
p r oce s s . 744 Time  s t i pu la t i o n  o n  t h e  p rocess  o f  i n ve s t i g a t i n g  c i r -  
cu m v en t i o n  a l so  n ee ds  t o  b e  ta ke n  i n t o  con s i de r a t i on .  
 
Fo r  Ch in a ,  i t  n ee ds  t o  en ac t  mo re  de ta i l e d  p ro v i s i o ns  t o  ad d re ss  
t he  p ro b le m o f  c i r c um ven t i o ns .  I t  i s  n ece s sa r y  t o  d o  s o  b eca use  o f  
C h i na ’s  a n t i d um p in g  s i t u a t i o n . 745 

                                                        
740  O s t o n i  2 0 0 5 : 4 3 7 .  
741  A u s t r a l i a ,  C a n a d a ,  J a pa n ,  M e x i c o ,  N e w  Z e a l a n d ,  S o u t h  A f r i c a ,  a s  

we l l  a s  t h e  E . U .  a n d  t h e  U . S .  h a v e  a d o p t e d  a n t i c i r c u m v e n t i o n  
m e a s u r e s .  

742  N e u m a n n  1 9 9 8 : 3 8 5 ;  Wa n g  J i n g q i  2 0 0 0 : 4 9 ;  S h e n  M u z h u  2 0 0 2 : 5 0 8 .  
743  Wa n g  J i n g q i  2 0 0 0 : 5 2 - 5 3 ;  Ve r m u l s t  1 9 8 9 : 7 7 6 ;  S h e n  M u z h u  

2 0 0 2 : 5 0 8 .  
744  S e e  C h a p t e r 7 ,  s e c t i o n 7 . 3 . 1 ,  a b o v e .  
745  S e e  C h a p t e r  1 ,  s e c t i o n  1 . 1 ,  a b o v e .  
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Chapter  8  
Recommendat ions  and conc lus ion  

 
8 .1  In t roduct ion 
 
I n  19 04  t he  w o r ld ’s  f i r s t  an t i du m p ing  l a w  wa s  a do p t ed  b y  
C an ad a , 746 and  up  t o  now,  we  s t i l l  ca nno t  say  t ha t  i n t e rna t i o na l  
a n t i du mp ing  l a ws  o r  n a t i on a l  an t i d u mp in g  l a ws  a re  pe r fe c t .  Th i s  
s t ud y  p r o v i de d  t h e  b ackg r ou nd  i n fo r ma t io n  ab ou t  du mp ing  a nd  
a n t i du mp i ng  l a w s ,  a  b r i e f  h i s t o r y  o f  i n t e r n a t i on a l  an d  na t i o na l  
a n t i du mp i ng  l a ws  ( i nc lu d in g  t he  GAT T,  t h e  W TO,  t he  U .S .A . ,  S ou th  
A f r i ca  a nd  Ch ina ) ,  an d  a l so  se t  ou t  t o  exa m in e  so me  i ssu e s  o f  
a n t i du mp i ng  r e gu l a t i on s  i n te r na t i o na l l y  a n d  n a t i on a l l y,  w i t h  
sp ec i f i c  r e f e re nce  t o  t h e  l ega l  f r a me w ork  i n  So u t h  A f r i ca  a nd  Ch ina .  
P r i n c ipa l l y,  f i ve  i s su e s  w e re  d i s cusse d :  n on ma rke t  e con om y  
co un t r i e s ,  ca p t i ve  p ro du c t i o n ,  p r i ce  un de r ta k in g ,  p r i ce  un de r ta k in g  
re v ie w  an d  an t i c i r cu mve n t i o n .  
 
I n  t h i s  f i n a l  cha p t e r,  f i r s t l y,  t h e  ba s i c  t h e o r ie s  a nd  p r ese n t  
p r ac t i ce s  a bo u t  d um p in g  an d  an t i d um p i n g  l aw s ,  a nd  the  
d e ve lo p m e n t  o f  h i s to r y  ab ou t  an t i d um p in g  l e g i s l a t i o ns  a r e  
co nc l ud e d .  S eco nd l y,  t h o se  ma i n  p r ob l em a t i c  i ssu e s  o f  
a n t i du mp i ng  r u les  as  ap pa r en t  f r o m t he  p r ev i ou s  ch a p t e r s  a re  
su mmar i se d  an d  ce r ta i n  co nc lu s io ns  a re  d rawn .  I n  t h e  t h i r d  p la c e  
sp ec i f i c  r eco mme n da t i o ns  a re  sug ge s te d  f o r  t h e  re f o rm  o f  t he  
S ou th  A f r i ca n  a nd  Ch in e se  an t i d ump i n g  r eg u l a t i on s .  F in a l l y,  a s  a  
r esu l t  o f  t h i s  s t udy  a  con c lus ion  w i l l  be  d rawn .  
 
8 .2  Theory  and pract ices  
 
I n  eco no mi c s ,  du mp ing  i s  d e f i ne d  as  p r i c e  d i sc r i m ina t i on  b e t we en  
n a t i on a l  ma rke ts . 747 I t  h as  two  d i f f e r en t  f o r ms :  re ve r s e  du mp ing  
a nd  o bve rse  du mp ing .  Beca use  o n l y  ob ve rse  d ump ing  can  i n j u r e  
a nd  th r ea te n  t h e  i n du s t r i e s  o f  t he  im po r t i n g  c oun t r y,  i t  i s  r e gu la t ed  
b y  t he  n a t i on a l  an d  i n t e r n a t i on a l  l e g i s l a t i o n s . 748 Th re e  k i nd s  o f  ob -  
ve rse  du mp ing  s i t u a t i on s  w e re  d i scu sse d  i n  t h i s  s t ud y :  spo rad i c  
d um p in g ,  s ho r t - t e r m du mp i ng  a nd  l on g - te r m  du mp in g . 749 Co nd i -  
t i on s  o f  du mp ing  w e r e  a na l y se d .  D um p in g  c an  ca use  se r i o u s  
p rob lem s  i n  t h e  co un t r i e s  d i r e c t l y  i n vo l ve d ,  esp ec ia l l y  f o r  t h e  
impo r t i n g  c ou n t r y. 750 Be cau s e  du mp in g  can  ca u se  se r i o us  p r ob -  
                                                        
746  K e n n e d y  2 0 0 5 : 4 1 2 ;  K r i s h n a  2 0 0 1 : 1 4 .  
747  S e e  C h a p t e r  2 ,  s e c t i o n  2 . 2 . 1 ,  a b o v e .  
748  S e e  C h a p t e r  2 ,  s e c t i o n  2 . 2 . 1  a n d  s e c t i o n  2 . 2 . 2 ,  a b o v e .  
749  S e e  C h a p t e r  2 ,  s e c t i o n  2 . 2 . 4 ,  a b o v e .  
750  S e e  C h a p t e r  2 ,  s e c t i o n  2 . 2 . 6 ,  a b o v e .  
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l e m s  f o r  co un t r i es ,  a n t i d ump in g  m ea s u re s  w e r e  u sed  
e x te ns i ve l y. 751 I n  add i t i on ,  b e ca use  th e  ta r i f f  b a r r i e r s  a n d  qu an -  
t i ta t i ve  r es t r i c t i on s  a re  d ec re ase d  o r  p roh ib i t ed  by  t he  WTO 
A gree me n ts ,  t h e  an t i d ump in g  i n s t ru me n t  i t se l f  i s  mo re  ad va n -  
tag eo us  t ha n  o th e r  no n ta r i f f  me asu r e s ,  a nd  g i ve n  i t s  r e l a t i on sh i p  
w i t h  eco no mi c  p e r f o rman ce ,  t h e  an t i d ump ing  i n s t ru me n t  i s  
p r e f e r r ed  b y  a l l  co u n t r i es . 752 
 
A b r i e f  h i s to r y  o f  de ve l op me n t  ab ou t  a n t i du m p ing  l e g i s la t i on  i s  
a l so  d i scusse d  i n  t h i s  s tu d y. 753 Beca us e  t he  U . S .A p la yed  a  ma jo r  
r o le  i n  l e ad ing  t he  l eg a l  ca mpa i g n  ag a in s t  d um p in g ,  t h e  
d e ve lo p m e n t  o f  t he  Ame r i ca n  an t i d um p in g  l aw s  w as  a l s o  
d i s cu sse d . 754 A t  t h e  i n t e rn a t i on a l  l e ve l ,  a n t i du mp ing  l e g i s la t i o n  
h as  g r ow n  f ro m s m a l l  t o  b i g  f r o m t he  G AT T t o  t he  W TO. 755 S ou th  
A f r i ca  i s  an  impo r ta n t  r ep r ese n ta t i ve  o f  A f r i ca  i n  t he  d eve lop me n t  
o f  a n t i du mp ing  l a w. 756 Ch in a  e na c te d  a n t i du mp in g  p ro v i s i o n s  i n  
1 99 4 .  So ,  C h in a  i s  ye t  t o  b r i ng  i t s  an t i d um p i n g  r e g im e  in to  l i n e  
w i t h  WTO  ob l i ga t i o ns . 757 
 
8 .3  Problemat ic  issues  of  ant idumping ru les  
 
8 .3 .1  Nonmarke t  economy coun t r ies  
 
Th e  p rob le m o f  a  n onma rke t  e con om y  coun t r y  i s  a lw a ys  
co n t ro ve r s i a l  be tw ee n  d eve lo pe d  s ta t es  an d  de ve lop in g  co un t r i e s  
i n  t h e  i n t e rna t i o na l  co mmun i t y.  Th e  WTO An t i d ump in g  Ag ree me n t  
o n l y  de f i ne s  a  n on ma r ke t  e con om y  co un t r y,  b u t  i t  d oe s  n o t  
p r esc r i b e  t h e  w ays  t o  a dd r ess  i t .  
 
T h e  Sou th  A f r i ca n  An t i d u m p in g  Re g u la t i o n s  on l y  su gg es t  one  w a y  
t o  so l ve  t h i s  p ro b le m,  us ing  a  t h i r d  o r  su r ro ga te  cou n t r y  me th od . 758 
I t  i s  s t i l l  s imp le ,  and  t h i s  so l u t i on  i s  no t  ad equ a te  enough  i n  
p r ac t i ce .  F i r s t l y,  t h e  p r o v i s i on  i t s e l f  i s  vag ue :  f o r  e xa m p le ,  w h a t  i s  
“ g o ve rnm en t  i n t e r ve n t i o n ” ,  o r  t h e  c r i t e r i a  f o r  de te rm in a t i o n  o f  a  
n on ma r ke t  eco no m y,  a nd  th e  c r i t e r i a  f o r  ch oo s in g  a  t h i r d  cou n t r y  
o r  su r r og a te  co un t r y.  Se con d l y,  i f  t h e  So u t h  A f r i can  a n t i du mp in g  
a u t ho r i t y  can no t  f i n d  a  t h i r d  cou n t r y  o r  su r r og a te  co un t r y,  w ha t  c an  
b e  do ne  t o  so l ve  t h i s  p rob lem?  
                                                        
751  S e e  C h a p t e r  2 ,  s e c t i o n  2 . 4 ,  a b o v e .  
752  S e e  C h a p t e r  2 ,  s e c t i o n  2 . 4 ,  a b o v e .  
753  S e e  C h a p t e r  3 ,  a b o v e .  
754  S e e  C h a p t e r  3 ,  s e c t i o n  3 . 2 ,  a b o v e .  
755  S e e  C h a p t e r  3 ,  s e c t i o n  3 . 3 ,  a b o v e .  
756  S e e  C h a p t e r  3 ,  s e c t i o n  3 . 4 ,  a b o v e .  
757  S e e  C h a p t e r  3 ,  s e c t i o n  3 . 5 ,  a b o v e .  
758  S e e  C h a p t e r  4 ,  s e c t i o n  4 . 4 . 2 ,  a b o v e .  
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Th e  U .S . ’s  An t i d u mp in g  Sta t u t es  ho ld  a  l e ad ing  po s i t i o n  i n  t he  
h i s t o r i ca l  co n t e x t  o f  i n t e rn a t i on a l  an t i d ump ing  l e g i s l a t i o n .  No t  on l y  
d o  t he y  p re sc r i b e  t he  t h i r d  o r  su r r og a t e  c ou n t r y  me th o d ,  b u t  a l s o  
t he  f ac to rs  o f  p ro du c t i on  a pp r oa ch .  T h e  U .S .  ha s  se t  u p  a  se t  o f  
s ta nd a rd s  t o  a dd ress  i t , 759  suc h  as  h ou r s  o f  l ab o r  r eq u i r e d ,  
q ua n t i t i e s  o f  r a w  m a t e r i a l s  e mp loye d ,  a mo un ts  o f  en e r g y  a nd  o t he r  
u t i l i t i e s  co nsu m e d ,  a nd  r e p re sen ta t i ve  ca p i ta l  cos t ,  i n c lud i ng  
d ep rec ia t i on .  
 
Th e  Ch in ese  A n t i du mp ing  Sta t u t e  ha s  no  s t i pu la t i o n  on  a  
n on ma r ke t  eco no m y  co un t r y. 760 T h e re fo r e ,  C h in a  nee ds  t o  a dd  t h e  
p ro v i s i on s  w i t h  r e sp ec t  t o  a  no nmarke t  eco no my  co un t r y.  I t  i s  
n ece ssa ry  t o  p ro t ec t  Ch ine se  do me s t i c  i n du s t r i e s .  
 
A l t h ou gh  th e  U .S . ’s  an t i d um p in g  p ro v i s ion s ,  w i t h  r e s pe c t  t o  a  
n on ma r ke t  eco no m y  c ou n t r y,  a re  mo r e  co mp r e h en s i ve  t ha n  S ou th  
A f r i ca ’s ,  t h e  U .S .  s t i l l  f a ce s  so me  l eg i s la t i ve  d i f f i cu l t i e s ,  su ch  a s  
t he  p r ob l em  w i t h  a  n on ma rke t  e co n om y  c o un t r y  i n  t ra ns i t i o n .  
F u r th e r m o r e ,  u s in g  b o t h  m e t ho ds  o f t e n  re su l ts  i n  a  h ig he r  du mp ing  
m ar g in  f o r  t he  n on ma r ke t  e con om y  c o un t r y ’ s  p r od uc ts . 761 
 
8 .3 .2  Cap t i ve  p roduc t ion  
 
Cap t i ve  p ro du c t i on  i s  a  ne w  co nce p t  i n  So u t h  A f r i ca n  an d  Ch in e s e  
a n t i du mp i ng  l eg i s l a t i on .  Two  m od e ls ,  t he  A me r i can  a nd  t he  
E u r op ea n  U n ion  m o de l ,  w e r e  d i scu s s ed  i n  C ha p t e r  4 . 762 T h e  a na -  
l y s i s  an d  co mpa r i so n  o f  t he  t wo  m od e l s  i n d i ca t ed  t ha t  t he  
E u r op ea n  Un io n  m od e l  sh o u ld  b e  r eco m m e n ded  t o  t h e  Sou th  
A f r i ca n  a nd  C h in e se  l a w m a k e rs ,  be c au se  i t  i s  mo r e  r a t i ona l  a nd  
co ns i s te n t  w i t h  t h e  p r i nc ip le s  o f  t h e  WTO. 763 
 
8 .3 .3  Pr i ce  under tak ing  
 
T h e  p ro v i s io n s  o f  p r i ce  u nd e r tak in g  a re  p r ob l em a t i c  be cau se  i t  i s ,  
i n  p ra c t i c e ,  f r eq ue n t l y  u se d  fo r  d i f f e r en t  p u r po se s  a nd  go a l s  b y  
b o t h  a u t ho r i t i e s  o f  t he  i mp o r t i ng  cou n t r y  an d  e xp o r te r s . 764  A l -  
t ho ug h  th e  WTO A n t i d um p in g  Ag r e em en t  ha s  p r o v i s ion s  o n  p r i ce  

                                                        
759  S e e  C h a p t e r  4 ,  s e c t i o n  4 . 4 . 2 ,  a b o v e .  
760  S e e  C h a p t e r  4 ,  s e c t i o n  4 . 4 . 2 ,  a b o v e .  
761  S e e  C h a p t e r  4 ,  s e c t i o n  4 . 4 . 2 ,  a b o v e .  
762  S e e  C h a p t e r  4 ,  s e c t i o n  4 . 7 . 2 ,  a b o v e .  
763  S e e  C h a p t e r  4 ,  s e c t i o n  4 . 7 . 2 ,  a b o v e .  
764  S e e  C h a p t e r  5 ,  s e c t i o n  5 . 1 ,  a b o v e .  
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u nd e r tak i n g ,  t h ey  a re  vag ue , 765 i n  t e rms  o f  “ t h e  sa t i s f ac t i on  o f  t he  
a u t ho r i t y ”  an d  “ t h e  o t he r  r ea so ns ” .   
 
T h e  So u t h  A f r i can  An t i d um p in g  R eg u la t i o ns  f o l l o w ed  t he  
s t i p u la t i o ns  o f  t h e  WTO An t i d um p i ng  Ag r ee me n t  w i t h  r es pec t  t o  
p r i ce  un d e r ta k in g .  T h e  p ro b le m o f  va gu en ess  t h us  co n t i nu es . 766 
 
T h e  Ch i ne se  An t i d um p in g  Sta tu te s  w i t h  r esp ec t  t o  p r i ce  
u nd e r tak in g ,  a re  on l y  su pe r f i c i a l l y  comp l i a n t  w i t h  t h e  WTO 
A n t i du mp ing  Ag r ee m en t ,  i n  t h e  p ro v i s io n  o f  t he  r e f usa l  o f  a  p r i ce  
u nd e r tak i n g . 767 So  Ch ina  ha s  t o  p ro v id e  f o r  a  m u ch  h igh e r  l e ve l  o f  
t r an spa r e n cy  i n  t h e  a pp l i ca t i o n  o f  i t s  p r i ce  un d e r ta k ing  p ro v i s io n s .  
 
Th e  sp ec ia l  po s i t i o n  o f  p r i ce  un de r ta k in g  i n  a n  a n t i du mp ing  ca se  
w as  an a l y sed  i n  C h ap te r  5 .  F a c to r s  ( su ch  as  t he  co n t r o l l ab i l i t y  o f  
t he  u nd e r tak i ng s ,  t r a de  r e l a t i on s ,  t h e  i n t e r e s ts  o f  t h e  i mp o r t i ng  
membe r,  an d  a n t i co mp e t i t i ve  e f f ec t )  i n f l ue n c i ng  t h e  dec i s i on  t o  
a cce p t  o r  r e je c t  a  p r i ce  un d e r ta k ing  b y  t h e  i m p o r t i ng  a u t ho r i t i e s  
we re  d i scu sse d . 768 Ad va n ta ge s  a nd  d i s ad va n tag es  o f  Sou t h  A f r i c a  
u s in g  p r i ce  un de r ta k in g  a s  a n  a n t i d ump i n g  me asu re ,  w e r e  
o u t l i n ed . 769 
 
8 .3 .4  Pr ice  under tak ing  rev iews  
 
B eca use  o f  t he  e sse n t i a l i t y  o f  p r i ce  u nd e r tak i n gs ,  a dm in i s t r a t i ve  
r e v ie w s  o f  p r i ce  u nd e r ta k in g s  a r e  n ece s sa ry  i n  a n t i du mp i ng  
l e g i s l a t i o n .  The  So u t h  A f r i ca n  An t i d ump in g  Re gu la t i o n  l e a ve s  a  
g ap  w i t h  re sp ec t  t o  p r i ce  u n de r ta k in g  r ev ie ws .  T h e  U .S .  an d  C h ina  
h a ve  de f i n i t e  p r o v i s ion s  f o r  p r i ce  un de r ta k in g  r e v ie ws ,  s uch  as  1 9  
U .S .C .  § 16 75 (a ) (1 )  o f  t he  U .S .A . ’s  An t i d ump in g  an d  Co un t e r va i l i n g  
D u t y  Sta t u t es  ( F r o m t he  Ta r i f f  Ac t  o f  1 93 0 ,  as  ame n de d )  a nd  
se c t i on  4 9  o f  t he  Ch in a  An t i du mp ing  Sta t u t e  20 04 .  
 
8 .3 .5  An t i c i r cumven t ion  
 
B eca use  th e  WTO  A n t i du m p ing  Ag r ee me n t  ha s  n o  p r o v i s ion  f o r  
a n t i c i r cu mve n t i on ,  i t  i s  a  c on t r o ve r s ia l  i s su e  i n  t he  i n t e r na t i o na l  
a n t i du mp ing  f i e l d .  As  t r ad i t i on a l  an t i d ump in g  cou n t r i e s ,  t h e  U . S .  
a nd  E . U . ’s  an t i c i r c umven t i o n  p r o v i s i on s  a r e  m or e  co m p r eh ens i v e .  
W he n  co mpar in g  t he  U .S .  a nd  E .U .  an t i c i r cu m ven t i o n  l e g i s la t i o n  
                                                        
765  S e e  C h a p t e r  5 ,  s e c t i o n  5 . 2 . 2 ,  a b o v e .  
766  S e e  C h a p t e r  5 ,  s e c t i o n  5 . 2 . 2 ,  a b o v e .  
767  S e e  C h a p t e r  5 ,  s e c t i o n  5 . 2 . 2 ,  a b o v e .  
768  S e e  C h a p t e r  5 ,  s e c t i o n  5 . 3 . 2 ,  a b o v e .  
769  S e e  C h a p t e r  5 ,  s e c t i o n  5 . 3 . 3 ,  a b o v e .  
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w i t h  So u t h  A f r i ca  a nd  C h ina ’s  l eg i s la t i o n ,  t he  l a t t e r  co u n t r i e s  l a c k  
m ea su re s ,  s u ch  a s  t im e  l i m i ta t i on  i n  i n i t i a t i o n  o f  a n t i c i r cu m ve n t i on ,  
a nd  c lea r  de f i n i t i o n  o f  co n ce p ts ,  su ch  a s :  “ m a jo r  t r a ns f o rm a t i on  
p r oce s s ” . 770 
 
Th e  Ta b le  3  b e low  sum ma r i zes  a  co mpar i so n  o f  t he  i ssu es  re l a t i n g  
t o  an t i d um p i ng  w h ich  a r e  d i scu s se d  i n  t h i s  s tu dy.  
 

Ta b l e  3 :  C o m pa r i s o n  o f  r u l e s  g o v e r n i n g  a n t i d u m p i n g .  
 

 W TO  S o u t h  
A f r i c a  

C h i n a  T h e  U . S . A .  

T h e  o r d i n a r y  
c o u r s e  o f  t r a d e  
p r o v i s i o n s  

Ye s  Ye s  N o  ( b u t  
u s e d  i n  
p r a c t i c e )  

N o t  
d i s c u s s e d  
i n  t h i s  
s t u d y  

P r o f i t  m a r g i n  
p r o v i s i o n  

Ye s  Ye s  N o  Ye s  ( 8 % )  

I n j u r y  p r o v i s i o n s  Ye s  Ye s  Ye s  ( b u t  
t o o  
s i m p l e )  

N o t  
d i s c u s s e d  

D o m e s t i c  i n d u s t r y  
p r o v i s i o n s  

Ye s  Ye s  Ye s  N o t  
d i s c u s s e d  

N o n m a r k e t  
e c o n o m y  
c o u n t r y  p r o v i s i o n s  

Ye s  ( i t  h a s  
d e f i n i t i o n  
b u t  n o  
s o l u t i o n )  

Ye s  ( n o  
d e f i n i t i o n ,  
o n e  
s o l u t i o n )  

N o  Ye s  ( i t  h a s  
d e f i n i t i o n  
a n d  t w o  
s o l u t i o n s )  

C a p t i v e  p r o d u c t i o n  
p r o v i s i o n s  

N o  N o  N o  Ye s  ( b u t  t h e  
E U ’s  i s  
b e t t e r )  

P r i c e  u n d e r t a k i n g  
p r o v i s i o n s  

Ye s  Ye s  Ye s  Ye s  

P r i c e  u n d e r t a k i n g  
r e v i e ws  p r o v i s i o n s  

Ye s  ( b u t  
n o t  c l e a r )  

N o  Ye s  Ye s  

A n t i c i r c u m v e n t i o n  
p r o v i s i o n s  

N o  Ye s  Ye s  ( n o  
d e ta i l e d  
r u l e s )  

Ye s  

S o u r c e :  I n f o r m a t i o n  d r a w n  f r o m  t h i s  s t u d y.  
 
8 .4  Recommendat ions  
 
8 .4 .1  Recommenda t ions  fo r  Sou th  Af r i ca  

                                                        
770  S e e  C h a p t e r  7 ,  s e c t i o n  7 . 3 . 1 ,  a b o v e .  
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S ou th  A f r i ca  h as  h a d  a  l o ng  h i s to r y  o f  a n t i du mp ing  l e g i s la t i on , 771 
b u t  i t s  an t i d um p in g  r e gu la t i o n s  a re  no t  a s  co m pr e he ns i v e  a s  t h a t  
o f  t he  U . S .  o r  t he  E . U .  T h i s  s tu dy  d i scu s se s  t he  i s sue s  o f  
a n t i du mp i ng  l a w  in  Sou th  A f r i ca  b y  c om par ing  t he m w i t h  t he  W TO  
A n t i du mp ing  Ag r ee m en t  a nd  th e  U . S .  o r  E . U . ’s  a n t i du m p ing  l a w s .  
A l t h ou gh  t he  So u t h  A f r i can  an t i d um p in g  l a w s  s a t i s f y  t he  
r e qu i r em en ts  o f  t he  a pp l i cab le  WTO r u le s  a nd  p r i n c i p le s , 772 t he y  
s t i l l  n ee d  t o  b e  im p ro ved  as  re ga rds  i ssue s  wh i ch  a re  d i scu sse d  i n  
t h i s  s tu d y,  su ch  as  a  n on ma rke t  econ omy  co un t r y,  cap t i ve  
p rod uc t i o n ,  p r i ce  un de r ta k in g  re v iew  a nd  an t i c i r cum ven t i o n ,  
b eca use  o f  t he  co mp le x i t y  o f  an t i d um p i ng  p r a c t i ce .  I n  t h i s  w a y,  t he  
S ou th  A f r i can  a u t h o r i t i e s  w i l l  a dd r ess  t h e  i ss ue s  o f  i t s  p r ese n t  
a n t i du mp i ng  f r ame w ork  i n  o r de r  t o  r ea ch  mo r e  t r an spa r en cy  a n d  
a cco un ta b i l i t y  i n  i t s  f u tu re  sys te m. 773 A mo r e  r e f i n ed  r eg ime  w i l l  
h e lp  So u th  A f r i ca n  i nd us t r i e s  t o  imp r o ve  t h e i r  g lo ba l  
co mp e t i t i ven ess  w h i l e  s i mu l tane o u s l y  e n s u r ing  t ha t  f o r e ign  
m an u f ac t u re r s  d o  no t  v i e w  th e  r eg ion  a s  a  d um p in g  g r o un d . 774 
 
8 .4 .2  Recommenda t ions  fo r  Ch ina  
 
Ch ina  ca n  be  see n  as  a  n ew  me mb er  i n  t h e  i n te rna t i o n a l  
a n t i du mp i ng  f i e l d . 775 Th e  rea l i t y  i s  t h a t  Ch in a  ha s  be co me  o ne  o f  
t he  m o s t  s i g n i f i can t  ta r g e ts ,  a nd  a l so  o ne  o f  t he  m os t  d i s t i n c t i v e  
v i c t im s  o f  t he  w o r ld w i de  an t i d um p i ng  cam pa ig n . 776 Th i s  s i t u a t i o n  
w i l l  be  su s ta ine d  i n  a  co n t i nu ou s  t r en d ,  an d  w i l l  no t  be  remed ied  i n  
a  sh o r t  t i m e .  F ac i ng  su ch  a  s i t ua t i o n ,  C h ina  a nd  i t s  i nd us t r i e s  a r e  
w o r k i ng  c lose l y  t o  de ve l op  a de qu a t e  a nd  e f f ec t i ve  s t r a t eg ies  a n d  
l e g i s la t i o n  t o  cha l l e ng e  th e  cam pa ig n .  A pos i t i ve  a t t i t ud e  i s  
impo r ta n t ,  w h i l e  t he  r i g h t  a pp r oa che s  a r e  ne cessa r y. 777 
 
Th ou gh  t he  Ch ine se  An t i du mp ing  Sta t u t es  a re  de s ign ed  to  f o l l ow  
t he  WTO  A n t i du m p ing  Ag r ee me n t ,  a nd  i t s  e f f o r ts  a re  r eco gn i z ed  
a nd  ap p la ud ed  b y  o t he r  WTO  me mb ers ,  Ch in a  n ee ds  t o  imp r o ve  i t s  
A n t i du mp ing  Sta tu t e s  an d  make  s ign i f i can t  ch an ge s  i n  i t s  cu r re n t  
p r ac t i ce s  an d  l eg i s la t i o n ,  s u ch  a s  p r o f i t  ma r g i n  p r o v i s i on ,  c ap t i ve  
p r od uc t i o n  p r ov i s i on  a nd  an t i c i r cu m ve n t i on  p ro v i s ion ,  i n  o rd e r  t o  
f o l l o w  th e  i n te rna t i o na l  no rms .  I t  i s  i n su f f i c i en t  t o  b r i n g  t he  

                                                        
771  S e e  C h a p t e r  3 ,  s e c t i o n  3 . 4 ,  a b o v e .  S e e  a l s o  O s o d e  2 0 0 3 - 2 0 0 4 : 3 2 .  
772  O s o d e  2 0 0 3 - 2 0 0 4 : 3 2 .  
773  O s o d e  2 0 0 3 - 2 0 0 4 : 2 2 .  
774  P e t e r s e n  1 9 9 6 : 3 7 6 .  
775  S e e  C h a p t e r  3 ,  s e c t i o n  3 . 5 ,  a b o v e .  
776  S e e  C h a p t e r  1 ,  s e c t i o n  1 . 1 ,  a b o v e .  
777  G o n g  2 0 0 2 : 6 0 9 .  
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C h i ne se  A n t i du mp ing  Sta tu t e s  i n t o  su pe r f i c i a l  com p l i an c e  w i t h  t h e  
WTO An t i d ump in g  Ag ree me n t . 778 WTO- con s i s t ency  ha s  t o  b e  se -  
cu r ed  su bs ta n t i a l l y  t h r ou gh  i t s  ac t ua l  i mp leme n ta t i o n  a s  w e l l .  
 
8 .5  Conc lus ion  
 
To da y,  S o u t h  A f r i ca  an d  Ch in a  a re  i n c rea s in g l y  be co min g  pa r t  o f  
t he  g lo ba l  e con o m y.  Tra de  r e la t i o n s  be twee n  So u t h  A f r i ca  a n d  t h e  
i n te r na t i o na l  t r a de  com mu n i t y,  a s  we l l  as  w i t h  C h in a ,  w i l l  con t i n u e  
t o  s t r e ng th en  a nd  expa nd  t o  a  n ew  l e ve l .  I t  i s  n e cessa r y  t o  imp r o v e  
t he i r  an t i d um p i ng  l aw s ,  a nd  use  t he m  ac cu r a te l y.  I t  i s  h op ed  th a t  
t h i s  s t udy  w i l l  con t r i bu te  t o  t he  imp ro vemen t  o f  t he  l ega l  
f r amewor k  o f  a n t i d u mp in g  re gu la t i o n  i n  So u t h  A f r i ca  a nd  Ch in a .  
 

                                                        
778  S e e  C h a p t e r  5 ,  s e c t i o n  5 . 2 . 2 ,  a b o v e .  
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Appendix  
 
Summary 
 
F r o m 19 0 4  th e  w o r ld ’s  f i r s t  a n t i d u mp ing  l a w  w a s  en ac t ed  b y  
C an ad a ,  S ou th  A f r i ca  f o l l o w e d  i n  1 91 4 ,  t he  GAT T in  194 7 ,  a nd  
Ch ina  i n  1 99 4 .  Ove r  t ime ,  an t i d ump in g  l aw  h as  be co m e  a  po ten t  
wea po n  i n  mos t  co un t r i e s  o f  t h e  wo r l d .  
 
S ou th  A f r i ca  a n d  C h ina ,  a s  me mb er  s ta t es  o f  t he  W TO ,  
i n c rea s in g l y  pa r t i c i pa te  i n  i n te rna t i o na l  t r ad e  an d  mu s t  r ema in  
a wa re  o f  t he i r  l eg a l  r i gh t  i n  r esp ec t  o f  an t i d um p in g  l a w.  
 
Th e  p u rp ose  o f  t h i s  s t ud y  i s  t o  i de n t i f y  an d  an a l yse  so me  
p r ob lem a t i c  i ssue s  o f  an t i d um p i ng  r eg u la t i o ns ,  w i t h  spe c i f i c  
r e fe r en ce  t o  t he  l e g a l  f r a m e w ork  i n  S ou th  A f r i ca  a nd  C h ina .  W i t h  
t h i s  pu rp ose  i n  m ind ,  f i r s t l y,  t he  ba ckg ro un d  i n f o rma t i on  an d  a  
b r i e f  h i s t o r y  o f  t he  de ve l op me n t  o f  a n t i d um p in g  l e g i s l a t i on s  b y  t he  
i n te r na t i o na l  co m mu n i t y,  S ou th  A f r i ca  and  Ch ina  a r e  d i s cu sse d .  
Th en ,  t h e  i ssue s  o f  an t i d um p in g  su bs tan t i ve  l a w  ( i n c lud i ng  no rma l  
va lu e ,  e x po r t  p r i ce ,  du mp ing  m ar g in ,  i n j u r y,  a n d  d om e s t i c  i nd us t r y ) ,  
e spe c ia l l y  w i t h  t h e  p ro b le m o f  a  no n ma r ke t  eco no m y  c ou n t r y  a n d  
ca p t i ve  p rod uc t i on ,  p r i ce  u nd e r tak in g ,  p r i ce  u nd e r tak i ng  re v iew s ,  
a nd  an t i c i r cu m ven t i o n  a re  a n a l yse d .  I n  o r de r  t o  co me  t o  a  c lea r  
u nd e r s ta n d i ng  o f  t he  p r ob le m s  a nd  s o lu t i o n s ,  t he  a n t i d u mp ing  l a w s  
o f  t h e  U . S . ,  t h e  E . U . ,  So u t h  A f r i ca  a n d  C h in a  a r e  co m pa r e d .  
 
Th i s  s tu d y  resu l t e d  i n  t h e  f o l l o w in g  con c lu s io n s :  
 
•  T he  p r o v i s ion  f o r  a  n on ma r ke t  eco n o my  co un t r y  i n  t he  Sou th  

A f r i can  A n t i d ump in g  Reg u la t i on  i s  n o t  ad eq ua te .  Ch ina  ha s  no  
s t i pu l a t i o n  a bo u t  t h i s  p ro b l e m.  

•  Bo th  Sou th  A f r i can  an d  C h i n ese  a n t i d u mp ing  r eg u la t i o n s  h a ve  
no  cap t i ve  p ro du c t i o n  p ro v i s i on s .  T he  E . U .  mo de l  i s  
r eco m m e n de d .  

•  W i t h  r es p ec t  t o  p r i ce  u n d e r tak i ng ,  t he  S ou th  A f r i c a n  A n t i -  
du mp ing  Re gu la t i o n  f o l l o we d  t he  s t i p u la t i on s  o f  t h e  WTO.  The  
Ch in e se  An t i d u m p ing  Sta tu te  i s  on l y  su pe r f i c i a l l y  co m p l i a n t  
w i t h  t he  WTO  An t i d ump in g  Ag ree me n t .  

•  T he  S ou th  A f r i c an  A n t i du m p ing  Re g u la t i on  l e a ves  a  g a p  w i t h  
r eg a r d  t o  p r i ce  u nd e r tak i n g  r e v ie w s .  Ch in a  ha s  d e f i n i t e  
p ro v i s i o n s  on  i t .  

•  W i t h  re sp e c t  t o  a n t i c i r cu m v e n t i on ,  bo th  cou n t r i es ’ a n t i du mp -  
i ng  re gu la t i o ns  a r e  no t  ad eq ua te ,  esp ec ia l l y  f o r  Ch ina .  
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Reco mme n da t i on s  a re  ma de  w i t h  re ga rd  t o  So u t h  A f r i ca n  a n d  
C h i na ’s  a n t i d um p in g  l aw s .  T h i s  r e s ea rc h  i s  h o p ed  t o  con t r i b u t e  t o  
t he  imp ro vemen t  o f  t he  l e ga l  f r amewor k  o f  a n t i d u mp ing  r eg u la t i on s  
i n  S ou th  A f r i ca  an d  Ch ina .  
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19 80 .  Th e  n ew  an t i - du mp ing  p ro ced u re s  o f  t h e  Trad e  
Ag r e eme n t  A c t  o f  19 79 :  D oe s  i t  c rea te  a  n ew  n on - ta r i f f  t r a de  
ba r r i e r?  N o r t hwe s te r n  Jo u r na l  o f  I n te r na t i o na l  La w  an d  
Bus ine ss  2 :2 00  

 
P ETERS EN CD.  

19 96 .  A f r i can  du mp ing  g r ou nd s :  Sou th  A f r i ca ’s  s t rug g le  
ag a in s t  u n f a i r  t r a de .  Bo s to n  U n i v e r s i t y  I n t e r n a t i on a l  L aw  
Jou rna l  1 4 : 37 5 .  

 
P RU SA T J  

19 96 .  The  t r a de  e f f ec t s  o f  U .S .  an t i d ump in g  ac t i on s .  NBER 
Wor k i ng  Pape r  Se r ies  1 :  54 40 .  

 
RAF IQUL IM  

19 99 .  I n te rn a t i o na l  Tra de  L a w.  New  Sou th  Wa les :  S ydn ey.  
 
ROMER O  AC 

19 99 .  A n t i du mp in g ,  cou n t e r va i l i n g  d u t i e s ,  a nd  sa fe gu a rd  
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me asu re s :  compa r i son  b e t wee n  th e  ag ree me n ts  o f  t he  
Eu ro pe an  Co mmun i t y  an d  Eu rop ean  Eas t e rn  Co un t r i e s  a nd  
NA FTA .  A r i zon a  Jo u rna l  o f  I n t e r na t i on a l  a nd  C o mpa ra t i v e  L aw  
16 (2 ) : 446 .  

 
R OS S  L a nd  N I NG  S  

20 00 .  M od e r n  p ro te c t i on i sm:  C h i n a ’s  o wn  a n t i du mp ing  
regu la t i o ns .  Th e  Ch in a  Bus i ness  Rev iew  May - Ju ne :3 0 -4 3 .  

 
RYCKE N W 

19 91 .  Some sp ec i f i c  i s sue s  i n  t he  a n t i - d ump in g  p rocee d in gs  o f  
t h e  Eu rop ea n  Co mmun i t i e s .  P. K . M .  Tha rakan  (Ed i t o r )  Po l i c y  
imp l i ca t i o ns  o f  an t i du mp ing  me a su res .  No r t h -Ho l l an d :  
E l se v ie r  Sc ie nce  P ub l i she r s  B .V.  

 
S CHN ER RE  M G 

19 93 - 19 94  An t i d u mp in g ,  a  ch o i ce  be twee n  u n i l a te r a l  d u t i es  o r  
ne go t i a t i o n  o f  a  su sp en s ion  a g re emen t :  t h e  a f t e rma th  o f  
Tech sna b e xpo r t ,  L td .  v.  U n i t e d  Sta te s .  I nd i an a  I n te rna t i o na l  
an d  Co mpara t i ve  Law  Re v ie w.  4 : 49 7 -5 22 .  

 
S EASTR UM E C a nd  AL AGI R I  P  

19 95 .  R ec en t  d e ve lop me n ts  i n  a n t i du mp ing  an d  c ou n t e r va i l i n g  
du t y  case s :  No ve mbe r  19 92  -  Oc to be r  1994 .  J ou rn a l  o f  
I n te rna t i o na l  L aw  2 0 (3 ) : 503 -528 .  

 
S EAV E Y WA 

19 70 .  Du mp ing  s i nce  t he  w a r,  t h e  GAT T a n d  n a t i on a l  l a w s .  
Oak la nd :  O f f i ce  S e r v i ce s  C o r p .  

 
S HA N G MI N G  

20 03 .  An t i - du mp in g :  WTO r eg u la t i o n  an d  Ch i na  a nd  fo r e ign  
cou n t r i e s  l aw s  an d  p ra c t i ce .  Be i j i n g :  L aw.  

 
S HE N J I A NM I N G 

19 97 .  A c r i t i ca l  a na l ys i s  o f  Ch in a ’s  f i r s t  r e gu la t i on  o n  f o re ig n  
du mp ing  a nd  su bsu d ie s  a nd  i t s  con s i s t e nc y  w i t h  W TO  
ag r ee me n t .  I n t e r n a t i on a l  L aw  Jo u rn a l  15 .  

 
S HE N MU Z H U 

20 02 .  I n te rn a t i o na l  t r ad e  l a w  re sea r ch .  Be i j i ng :  Law.  
 
SMIT PC ,  DAMS  D J ,  MO ST ERT JW,  OOST HUIZEN AG,  VAN  DER  
V YVER T C an d  VA N G AS S W 
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19 96 .  Eco no mi c s :  a  Sou the rn  A f r i c an  p e r s p ec t i ve .  Ca pe  
Tow n : Ju ta  &  C o ,  L td .  

 
S TE GE M ANN K  

19 91 .  Se t t l em en t  o f  a n t i - du mp ing  ca se s  b y  p r i ce  u nd e r tak in g :  
I s  t h e  E . C .  mo re  l i b e ra l  t ha n  Ca na da?  P.K . M .  Th a ra kan  (Ed i t o r )  
Po l i c y  im p l i c a t i on s  o f  a n t i d u mp ing  m ea su re s .  N o r th -H o l l an d :  
E l se v ie r  Sc ie nce  P ub l i she r s  B .V.  

 
S TE WA RT T P  

19 99 .  U .S . -  Japan  eco no m i c  d i spu te s :  t he  ro l e  o f  a n t i du mp in g  
an d  cou n t e r va i l i n g  du t y  l a w s .  Ar i zo n a  Jo u rn a l  o f  I n te r na t i o na l  
an d  Co mpara t i ve  L aw  16 (3 ) : 6 89 -75 0 .  

 
THARAKAN PK M 

19 91 .  Po l i cy  im p l i ca t i on s  o f  an t i du mp in g  me asu res .  
No r th - Ho l l a nd :  E l s e v ie r  Sc i e nce  P ub l i she r  B . V.  

 
V ER MU L S T EA  

19 89 .  T he  a n t i - du mp ing  s y s te m s  o f  A us t r a l i a ,  C an ad a ,  t he  
EEC an d  t he  Un i t e d  Sta t es  o f  A me r i ca :  Ha v e  a n t i - du mp in g  
l aw s  be come  a  p ro b le m i n  i n t e rn a t i on a l  t r ade ?  Mi ch ig a n  
Jou r na l  o f  I n te r na t i o na l  L a w  1 0 : 76 5 .  

 
V ICTOR AP  

19 82 - 19 83 .  An t i d um p in g  an d  a n t i t r u s t :  c an  t he  
i nco n s i s t e nc ie s  be  re so l ved ?  Ne w Yo rk  Un i ve r s i t y  Jo u r na l  o f  
I n te r na t i o na l  L aw  a nd  P o l i t i c s  15 :3 39 .  

 
V INER J  

19 23 .  Dump ing :  a  p rob lem  in  i n t e rn a t i on a l  t r ad e .  Ne w  Yo rk :  
Aug us tu s  M .Ke l l e y.  19 66  Rep r i n t .  

 
WANG J INGQI  

20 00 .  Ch in a  an d  Fo re ign  Cou n t r i e s  An t i dum p ing  L aw s  an d  
P rac t i ca l i t y.  B e i j i n g :  P eo p le ’s  Co u r t .  

 
WELL HAUSEN M  

20 00 - 20 01 .  T he  com mu n i t y  i n t e r e s t  t es t  i n  a n t i d u mp in g  
p ro cee d in gs  o f  t he  E u ro pea n  Un io n .  A me r i can  Un i ve r s i t y  
I n te rna t i o na l  L aw  1 6 : 10 27 - 10 82 .  

 
W IL L I G  R .  

19 98 .  E con omic  e f f e c ts  o f  a n t i du mp ing  p o l i c y.  Brook ing s  
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Tra de  F o r um ,  Wa sh in g t on  D C.  
 
Y IL I  

20 03 .  De t e rm ina t i o n  o f  c i r cum ven t i o n  be hav io r  i n  t h e  E .U . ’ s  
An t i c i r cu mve n t i on  L eg i s la t i o n .  Jo u rn a l  o f  Ju r i s t  6 :2 1 .  

 
ZHAN G Y UQIN G 

19 93 .  I n t e rn a t i on a l  an t i d um p in g  l a w s  an d  p ra c t i ce s .  B e i j i n g :  
Ch ina  f o r e ign  e co n omy  an d  t r ad e  pu b l i she r.  

 
ZHAN G Z HI B IN  

20 02 .  P e r f ec t i on  o f  WTO r eg u la t i on  an d  Ch ina  a n t i du mp in g  
l aw s .  R ep or t  o f  Gu an gd on g  p rov in ce  i n t e rna t i on a l  l a w  
sem ina r.  

 
 
                                                        
 
 
 
 


