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CHAPTER 1
1.1 INTRODUCTION

This study analyses the three-fold relationship between corruption, socio-economic
rights, and social justice in South Africa. This analysis consists of a review of three
concepts and the relationship between these concepts in a South African context.
Referred to as the three core concepts, the research problem that this study addresses
and the research questions that emanate from it revolve categorically around (a)
corruption, specifically governmental corruption; (b) human rights, specifically socio-
economic rights; and (c) social justice. The aim of this study is two-fold. First, this study

aims to combine academic comprehension of these core concepts.

This study's second and overriding aim is to establish how these concepts relate, this
second aim relates directly to the objective of this study which is to analyse the three-
fold relationship between corruption, socio-economic rights, and social justice in South
Africa. To establish this three-fold relationship between these concepts, each concept
is investigated in terms of its attributed meanings, suggested consequences, assigned
obligations, and debated achievement views. This investigation is done by analysing

ample differing academic views.

As it relates to the first core element of this study, corruption within government in
South Africa is probed with the objective possibly to show its extent and gravity as its
existence is well documented. The consequences of corruption within government are
elucidated due to their potential contribution to understanding this element’s role within
this three-fold relationship. A commonly suggested consequence of corruption within
government is that it adversely affects the fulfilment of human rights. To understand
whether anything is undermining human rights fulfilment in South Africa, an
assessment of the respect, protection, promotion, and fulfilment of human rights is
applicable. Regarding the evaluation of human rights, the scope of this study is limited
to the assessment of two socio-economic rights recognised in the Constitution of the
Republic of South Africa, 1996 (the Constitution). Note below the applicable sections
of the Constitution that guarantee these rights and the limitations of this study.

1



Sections 27(1)(a)-(c) of the Constitution guarantee the following socio-economic
rights: (a) everyone has the right to access healthcare (including reproductive
healthcare), (b) everyone has the right to access to sufficient food and water, and (c)
everyone has the right to access to social security. This study is limited to assessing
the right to access healthcare as contained in Section 27(1)(a). This assessment
includes the evaluation of the availability of pre-exposed HIV/AIDS (Human
Immunodeficiency Virus Infection and Acquired Immune Deficiency Syndrome)
medications for mother-to-child transmission, including nevirapine, but excludes the
evaluation of reproductive healthcare. The space limitation of this study does not allow
for this subset of rights to be addressed.

Section 29 of the Constitution guarantees that everyone has the right: (a) to basic
education, including adult basic education and (b) to further education, which the state,
through reasonable measures, must make progressively available and accessible.
This study is limited to assessing the right to a basic education as contained in Section
29(a). This assessment excludes the evaluation of adult basic education due to the
space limitation of this study. Therefore, the assessment of corruption within
government in national departments in South Africa focuses on the Department of
Health and the Department of Education as these departments are arguably the
national departments responsible for enabling the realisation of the rights contained in
Sections 27(1)(a) and 29(a) of the Constitution.

Considering modernity and the aim of providing an updated viewpoint, it must be
acknowledged that governments have ever changing variables, when assessing a
government, ongoing changes and challenges must be considered. The inclusion of
current events does this. Befittingly, corruption in state-owned enterprises as it relates
to the investigation into state capture in South Africa carried out by the Judicial
Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in the
Public Sector, including Organs of State (the Zondo Commission) is included because
it is the most recent investigation into corruption within government in South Africa.
The findings of the Zondo Commission are included to demonstrate that it is not only
corruption in national departments that has a potential plummeting effect on

government funding in South Africa. Arguably, it is also corruption in state-owned



enterprises that erodes the availability of government resources.? Although there are
other variables that impact the availability of government resources this study is limited

to the assessment of the above mentioned.

Given the last core element of this study, the conceptual idea of social justice and what
is believed to be necessary to achieve social justice is analysed to understand whether
it is possible to achieve social justice in South Africa if socio-economic rights are not
respected, protected, promoted, and fulfilled for everyone. An idea of social justice is
to see all people be equal under the law and have equal opportunities to develop their
potential.? Social justice includes the fair distribution of rights, resources, and
opportunities.? The achievement of social justice within a society is necessary because
its potential to enable and promote human rights fulfilment including the fulfilment of
socio-economic rights, redress injustices, ensure equality, create opportunities and an

overall better standard of living.

1.2 RESEARCH PROBLEM

The proposed dissertation highlights the knowledge gap to demonstrate that
corruption, human rights, specifically socio-economic rights, and social justice have a
three-fold interconnected relationship, at times a destructive relationship. The
proposed dissertation examines corruption within national departments, namely the
Department of Health and the Department of Education in South Africa - and briefly
state-owned enterprises investigated in the Zondo Commission - as it relates to the
governments' (at times) inability to provide human rights enabling-services® to all

1 Discussing corruption and its effects of the composition of government expenditure see, Mauro
1998:263-279.

2 Mapp 2014:23-24.

3 Barry 2005: Preface, 17.

4 There are varying understandings of why the achievement of social justice is necessarily see
generally, Barry 2005:3-100. See also, Mapp 2014:1-25; Richards-Schuster et al. 2019:27-38; Miller
2001:30-40. According to Miller the first principle of social justice is human rights fulfilment. See
Millers principles for social justice below in Section 5.3.1 of this study in consideration of why the
achievement of social justice within a society is necessary.

5 For the purposes of this study the term human rights-enabling services refers to services provided
by the government of South Africa as it relates specifically to the fulfilment of the socio-economic
rights recognised in Sections 27 and 29 of the Constitution.

3



people of South Africa, furthermore, the proposed dissertation addresses whether
social justice can be achieved if socio-economic rights are not respected, protected,

promoted, and fulfilled for all people within the jurisdiction of South Africa.

1.3 RESEARCH QUESTIONS
1. What are the definitions of corruption, human rights, and social justice?
1.1. What is corruption?
1.2. What are human rights?
1.3. What is social justice?
2. What is the extent of corruption within national departments in South Africa?

3. Are socio-economic rights respected, protected, promoted, and fulfilled in
South Africa?

4. Is there a connection between corruption, human rights, and social justice?

5. Is the realisation of social justice achievable if human rights are not respected,

protected, promoted, and fulfilled for all people of South Africa?

1.4 MOTIVATION

The Preamble of the Constitution states that the Constitution aims to "heal the
divisions of the past and establish a society based on democratic values, social justice
and fundamental human rights." In considering whether the constitutional aim to
establish a society based on social justice and fundamental human rights is achieved
in South Africa, this study addresses the effect of corruption within government on
human rights respect, protection, promotion, and fulfiiment in South Africa. This study
provides an interesting yet important opportunity to advance the understanding of the

conceptual ideas behind the terms (a) corruption, (b) human rights and (c) social
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justice and establish what degree of relation these concepts have. This study aims to
establish a three-fold relationship between these three concepts and elucidate the

degree of relation between these concepits.

Prompted by the academic debate surrounding these core concepts and ample views
on their possible implications towards each other, including, for example, the view
observed by Chetwynd et al.® that ‘[c]orruption lowers the quality of public
infrastructure' this study aims to assess whether corruption within government in
specific national departments in South Africa adversely affects the respect, protection,
promotion, and fulfilment of socio-economic rights. This study aims to understand
whether the quality of public infrastructure, including human rights-enabling services,
has been impacted by corruption within government to the degree that a relation can
be established. Can it be established that the quality of public services and
infrastructure in South Africa has been impacted to the point of impeding the fulfilment
of human rights in South Africa, and if so, where does that leave South Africa in terms
of achieving social justice? Can the public of South Africa experience social justice if
their human rights are not respected, protected, promoted, and fulfilled? Answering
these questions allows this study to contribute to future academic consideration
relating to various topics, including, for example, studies of either of these core
concepts, the effects of governmental corruption, the existence of corruption within
government in South Africa at the time of this study and the achievement of social

justice, including what role human rights play in social justice.

An ongoing requirement through this inquiry into this three-fold relationship was to
acknowledge and accredit that although this study takes a unique approach in
examining these core concepts and how these concepts relate to each other, various
academics have deliberated on these core concepts. Literature can be found
discussing these concepts individually, and beyond that, literature analyses these
concepts simultaneously at times. For example, the consequences of corruption and
whether this affects the government's ability to fulfil human rights have been examined

in ample literature. The question of what role human rights play in the realisation of

6  Chetwynd et al. 2003:15.



social justice has also been scrutinised by various authors. Mindful academic
deliberation was necessary in acknowledging that not all who write on the connection
between corruption and human rights agree on the connection, and the same goes for

those who write on the connection between human rights and social justice.’

Thus, always bearing this in mind, a significant contribution of this study is weighing
up all viewpoints and finding the right balance to explain how these concepts all affect
each other. This study's significance is found in its aim to address and contribute
towards a gap in literature relating to the interconnectedness of the connection
between (a) corruption and human rights and (b) human rights and social justice. This
study aims to contribute to understanding the degree of relation between all three of

these concepts.

The World Health Organisation recommends 4.45 medical practitioners for every 1000
citizens, meaning 44.5 medical practitioners per 10,000 citizens. The Health System's
Trust estimates that South Africa has 3.2 medical practitioners per 10,000 citizens.®
This study questions whether statistics like South Africa’'s medical practitioner-to-
patient ratio are adversely impacted by corruption within government in the South
African Department of Health. The public healthcare sector in South Africa was a
corruption hotspot in Corruption Watch'© annual reports in 2012, 2013, 2015, 2018 to
2022. The view provided by Chetwynd et al.'! supports that corruption within

government adversely impacts human rights fulfilment. This view was also seen in the

7 (a) Corruption see generally, Tanzi 1998:566-568; Farrales "What is corruption?: A history of
corruption studies and the great definitions debate”,
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1739962 (accessed on 12 May 2022):1;
Olaniyan 2014:16; Holmes 2015:2-4; Rose-Ackerman 2016:7-11; (b) Human rights see generally,
Nussbaum 1997:273; Mubangizi 2004:1-81; Griffin 2009:1; Woods 2010:51-111; Moyn 2012:15;
Mkabela 2014:283-29; Clapham 2015:1-3; Roberts 2015:Preface; Nugmanova et al. 2020:168-167;
Ife et al. 2022:6-34. (c) Social justice see generally, Novak 2000:11-12; Young 2000:181-183; Rawls
2001:42-43; Miller 2001:2-18, 30-40, 63-78, 79-81, 86-107, 231-237, 247-258, 302-323; Barry
2005:3-100; Zajda et al. 2006:1-12; Van der Walt 2008:325-346; Craig et al. 2008:4-6; Nussbaum
2011:143-184; Mapp 2014:1-25; Hibbert 2017:1-16; Ornstein 2017:541-548; Kraynak 2018:3;
Richards-Schuster et al. 2019:27-38.

8  World Health Organization 2016.

9 Investec "Is SA's healthcare system prepared for Covid-19?",
https://www.investec.com/en_zal/focus/beyond-wealth/is-south-africas-healthcare-system-
prepared-for-covid-19.html (accessed on 30 August 2021).

10 Corruption Watch "Annual Reports", https://www.corruptionwatch.org.za/reading-and-media-
room/annual-reports-2/ (accessed on 19 June 2023).

11 Chetwynd et al. 2003:15.
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case of Glenister v President of the Republic of South Africa & Others.12 However, the
consequences of corruption within government are not agreed upon by all. Whether
human rights and social justice are connected is not agreed upon by all. This study is
motivated to weigh up the instances of proven corruption within government in the
Department of Health and the Department of Education alongside general corruption
within government in South Africa, as that investigated in the state capture enquiry
compared to the statistics on human rights fulfilment to show that these two concepts

are connected.

In 2017, more than 75 per cent of nine-year-olds in South African public schools could
not read properly. In the same year, less than 60 per cent of learners went to high
school. Of those, less than 50 per cent stayed until grade 12 and passed their
matriculation.'® The South African public education sector was named a corruption
hotspot by Corruption Watch in all annual reports from 2012 to 2022.% It is statistics
like this that motivates this study to comprehensively compile a suggested
understanding of the relationship between (a) governmental corruption, (b) human
rights, specifically the rights contained in Sections 27 and 29 of the Constitution and

(c) social justice.

122011 (3) SA 347 (CC).

13 Amnesty International "Submission to Department of Basic Education — 5 July 2022"
https://amnesty.org.za/research/submission-to-department-of-basic-education-5-july-2022/
(accessed on 2 May 2023). See generally, Spaull 2013b:1-65; Spaull 2013a:436-447.

14 See generally, Corruption Watch "Annual Reports", https://www.corruptionwatch.org.za/reading-
and-media-room/annual-reports-2/ (accessed on 19 June 2023); Corruption Watch "Annual Report
2016", https://www.corruptionwatch.org.za/wp-content/uploads/2017/02/Corruption-Watch-Annual-
Report-27-02-2017-Low-Res-Version.pdf (accessed on 3 August 2022); Corruption Watch "Annual
Report 2017", https://www.corruptionwatch.org.za/wp-content/uploads/2018/04/Corruption-Watch-
Annual-Report-04042018-FA-Single-Pages-CompressedV2-2.pdf (accessed on 21 June 2022);
Corruption ~ Watch  "Annual Report  2018", https://www.corruptionwatch.org.za/wp-
content/uploads/2019/05/CW-Annual-Report-2018-Upholding-Democracy-Single-Pages-Agent-
Orange-Design-10042019.pdf (accessed on 21 June 2022); Corruption Watch "Annual Report
20197, https://www.corruptionwatch.org.za/wp-
content/uploads/2020/03/CRW0320_7171_AnnualReport-2019.pdf (accessed on 21 June 2022);
Corruption Watch "Annual Report  2020", https://www.corruptionwatch.org.za/wp-
content/uploads/2021/05/Corruption-Watch-AR-2020-DBL-PG-20210324.pdf (accessed on 30 May
2021).
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1.5 THE METHODOLOGY AND THEORETICAL APPROACH

This study relies on primary and secondary literature sources. Therefore, the desktop-
based research method is used. Information gathered from these literature sources is
analysed using the socio-legal research method. This method involves situating law
and legal research in a social context. The applicability of this method stems from this
method's aim to understand the law in a social context. This study assesses the
public's experience of socio-economic rights in South Africa. Conceptual
understandings of the three core concepts alongside the social and legal elements
involved in this study are contextualised by evaluation of what the Constitution and
other human rights legislative instruments applicable to South Africa guarantee
regarding socio-economic rights alongside the assessment of the public's experience

of the respect, protection, promotion, and fulfilment of these rights.

The socio-legal research method considers the social phenomenon of the impact that
the law has. The law and society are interconnected, therefore using the socio-legal
research method helps inform this study of the social impact that the law and case law
discussed throughout this study could have. Socio-legal research aims to understand
how laws and legal systems shape and are shaped by various factors within a society

including culture, economic and social factors.*®

Arguably the law could be said to fall short when it comes to addressing social issues
that unfold within a society in real time, making the socio-legal research method
valuable due to its ability to consider the social impact when studying legal documents,
legislation, case law, current academic discourse and more. This study constantly
considers the possible social impact of corruption within government and the possible
social impact of corruption within government hampering the respect, protection,

promotion, and fulfilment of socio-economic rights.

Corruption within government in the Department of Health and its possible societal
impacts is discussed in Section 3.5 of this study. This section includes various

discussion on the legal recognition of the right to access healthcare as seen in Section

15 See generally, Nyathi 2023:365-386; Budianto 2020:1339-1346.
8



27 of the Constitution, South African case law surrounding this right, current events,
statics on the fulfilment of this right and more is interpreted through the socio-legal
research method to understand how the community of South Africa is possibly

impacted by these issues.®

Corruption within government in the Department of Education and its possible social
impacts is discussed in Section 3.6 of this study. This section includes various
discussion on the legal recognition of the right to a basic education as seen in Section
29 of the Constitution, South African case law, current events and more surrounding
this right is interpreted through the socio-legal research method to understand how the
community of South Africa as a whole is possibly impacted by these issues.!’ This
study also briefly considers corruption within government entities as investigated by
the Zondo Commission which is assessed through the socio-legal research method to
see what the possible social implications of the findings of this commission have on
the availably of government resources which availability could have effects on the

society of South Africa.'®

Using the socio-legal research method helps provide a deeper understanding of the

impact that legal systems and legal documents have on communities and individuals.

16 See (a) below in the introduction of Section 4.1 on page 92-93 of this study setting out the right to
access healthcare as follows "Section 27: The right to access healthcare services (including
reproductive healthcare), sufficient food and water, and social security. This study is limited to
assessing the right to access healthcare as contained in Section 27(1)(a). This assessment includes
the evaluation of the availability of pre-exposer HIV/AIDS medications for mother-to-child
transmission, including nevirapine, but excludes the evaluation of reproductive healthcare." Note
that the subset right of reproductive healthcare as also recognised in Section 27 of the Constitution
does not form part of this studies assessment of this right due to the space constraints of this study.

17 See (b) below in the introduction of Section 4.1 on page 92-93 of this study setting out the right to
a basic education as follows "(b) Section 29: Everyone has the right — (a) to a basic education,
including adult basic education and (b) to further education, which the state, through reasonable
measures, must make progressively available and accessible. This study is limited to assessing the
right to a basic education as contained in Section 29(a)." This assessment excludes the evaluation
of adult basic education due to the space limitations of this study.

18 Explaining why this study includes a brief discussion of the Zondo Commission see Chapter 1 of
this study the introduction in Section 1.1 above reads, "Considering modernity and the aim of
providing an updated viewpoint, it must be acknowledged that governments have ever changing
variables, when assessing a government, ongoing changes and challenges must be considered.
The inclusion of current events does this. Befittingly, corruption in state-owned enterprises as it
relates to the investigation into state capture in South Africa carried out by the Judicial Commission
of Inquiry into Allegations of State Capture, Corruption and Fraud in the Public Sector, including
Organs of State (the Zondo Commission) is included because it is the most recent investigation into
corruption within government in South Africa." See generally, Mauro 1998:263-279.
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Legal documents such as for example the Constitution or the Universal Declaration of
Human Rights (UDHR) are discussed throughout this study constantly considering

their impact on the community of South Africa.

1.6 OUTLINE OF CHAPTERS
1.6.1 Chapter 1: Introduction

Chapter 1 introduces the research problem and sets out the research questions that
have emanated from the research problem. This chapter includes the motivation for
this study and the significance of establishing and understanding the three-fold

relationship between (a) corruption, (b) human rights and (c) social justice.

1.6.2 Chapter 2: The definitions of corruption, human rights and social justice

Chapter 2 sets the foundation of the three core concepts that make up the research
guestion of this study. This chapter accredits the available conceptual understandings
of each core concept. The academic debate surrounding each concept is addressed.
These concepts' origins, attributed meanings, and varying definitions are
encapsulated. The consequences or obligations assigned to these concepts
applicable to this study's assessment of the suggested three-fold relationship are
evaluated. The foundation of each concept is set out in this chapter to pave the way
for the following chapters, in which each concept is analysed individually in a South
African context. In this chapter, provisional links between these three core concepts
are established. These provisional links are elaborated on in detail in Chapter 5.

1.6.3 Chapter 3: What is the extent of corruption within national departments in
South Africa?

Due to corruption being the first core concept of this study, this chapter focuses on

corruption within government in the Department of Health and the Department of

10



Education in South Africa. Corruption Perception Index (CPI) scores provided by
Transparency International are summarised to understand how corrupt the South
African public sector is internationally perceived. Statistical data evidencing proven
instances of corruption alongside corruption trends and hotspots for corruption in
South Africa are evaluated. Indicators of corruption and corruption occurrences not
included in the statistical data are delineated. Lastly, a summary explains the
investigation into state capture in South Africa conducted by the Zondo Commission.
The findings of the Zondo Commission are included to demonstrate that it is not only
corruption in national departments that has a plummeting effect on government
funding in South Africa - it is also corruption in state-owned enterprises that erodes

the availability of government resources.

1.6.4 Chapter 4. Are socio-economic rights respected, protected, promoted
and fulfilled in South Africa?

The discussion shifts to the second core concept of this study, namely human rights,
specifically socio-economic rights. Chapter 4 examines whether the rights contained
in Section 27(1)(a) and Section 29(a) of the Constitution are respected, protected,
promoted, and fulfilled for everyone in South Africa. The obligations stemming from
international, regional, and national human rights are outlined. Instances of non-
fulfilment, including when a right was not respected, protected, or promoted, are
addressed. South African case law in which applicants believed their rights had not
been fulfilled is reflected. An evaluation is done on the pending unresolved obstacles
in the Department of Health and the Department of Education, which departments
should progressively enable the realisation of the rights in Sections 27(1)(a) and 29(a).
This evaluation is done in support of this study's suggestion that various underlying
factors, including longstanding unresolved obstacles such as procurement
irregularities, maladministration, and corruption within these departments, contribute
to instances of non-fulfilment, including at times that a right is not respected, protected
or promoted. This chapter establishes a connection between corruption within

government and socio-economic rights in South Africa.
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1.6.5 Chapter 5: Is there a connection between corruption, human rights, and

social justice?

This chapter is the culmination of the three core concepts and their relation to each
other. This study's suggestion of the three-fold relationship between (a) corruption, (b)
human rights, and (c) social justice is explained. This relationship is explained by first
setting out the interconnectedness between corruption and human rights. Secondly,
the interconnections between human rights and social justice are addressed. Then,
this study suggests five main exemplifications of the connection between human rights
and social justice. This chapter concludes by synthesising all the illustrated
interconnections to reveal the holistic three-fold relationship between these core

concepts.

This chapter focuses on the last core concept of this study, namely, social justice and
how social justice connects to human rights and fits into the three-fold relationship. To
understand whether there is a connection between corruption, human rights, and
social justice, it needs to be understood that human rights and social justice are
connected. Answering the last research question, Is the realisation of social justice
achievable if human rights are not respected, protected, promoted, and fulfilled for all
people of South Africa? To find a balanced answer regarding social justice in today's
world, this concept needs to be addressed from a current and a historical viewpoint.
What is believed necessary to achieve social justice based on the views of classic
authors and modern-day contributors is examined. Considering both these historical
and current viewpoints on social justice, this chapter addresses what role human rights
fulfilment plays in achieving social justice. This chapter concludes with a probe of
whether achieving social justice in South Africa is attainable if human rights are not
respected, protected, promoted, and fulfilled for all people of South Africa (discussed

in this study as everyone).

1.6.6 Chapter 6: Conclusion

The totality of notions examined in the inquiry into this study's suggested three-fold
relationship is concluded in this chapter. A summary sets out the main findings of this

12



three-fold relationship. Based on the extrapolations of these findings, this study
provides two practical ways in which the viewpoint of this three-fold relationship could

be used to create positive change, resulting in the propulsion of social justice in South
Africa.
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CHAPTER 2: THE DEFINITIONS OF CORRUPTION, HUMAN RIGHTS AND
SOCIAL JUSTICE

2.1 INTRODUCTION

The central question of this study is to analyse the three-fold relationship between
corruption, human rights, specifically socio-economic rights, and social justice. This
chapter aims to develop an understanding of the three core concepts that make up
this threefold relationship, namely, (a) corruption, (b) human rights and (c) social
justice. In this chapter, it will be seen that there are varying definitions for each of these
three core concepts. These various definitions will be set out to build on the general
understanding of the concepts at play and to show preliminary links to the interplay

between these concepits.

2.2 WHAT IS CORRUPTION?

There is no clear answer as to precisely what corruption is.'® Several attempts have
been made to define corruption. Therefore, various definitions exist.2® However, not
one concrete definition of corruption is accepted by all.?* Corruption is a crime that can
take various forms and have many consequences.?? Farrales®® notes that it is
impossible to arrive at a single definition of corruption that can accurately always

identify all possible cases under all forms of government. The definition of corruption

19 Holmes recognises the academic debate surrounding what corruption means, See Holmes 2015:1.
"Corrupt behaviour can arise in a number of different contexts”, See Caiden 2007:77. See generally,
The World Bank "Helping Countries Combat Corruption: The Role of the World Bank"; Tanzi
1998:559-594; Rose-Ackerman 2016:7-11.

20 Tanzi 1998:559-594; Mauro 1998:263-279; Farrales "What is corruption?: A history of corruption
studies and the great definitions debate",
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1739962 (accessed on 12 May 2022);
Olaniyan 2014:15; Holmes 2015:1-4; Rose-Ackerman 2016:7-11.

21 Tanzi 1998:8-10; Farrales "What is corruption?: A history of corruption studies and the great
definitions debate", https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1739962 (accessed on
12 May 2022):1; Olaniyan 2014:16; Holmes 2015:2-4; Rose-Ackerman 2016:7-11.

22 Mauro 1996:8; Rose-Ackerman 2016:7-14; Olaniyan 2014:2-4.

23 Farrales "What is corruption?: A history of corruption studies and the great definitions debate",
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1739962 (accessed on 12 May 2022):32.
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has been debated since the early 1950s.2* A significant problem in attempts to combat
corruption is that analysts cannot fully agree on what corruption is.?> Most definitions
of corruption include abusing a position of power for personal gain.?® One of the
reasons that corruption is difficult to define is because corruption consists of various
practices that some societies view as a crime. However, other societies view those
same practices as socially acceptable practices.?’ Prasad et al.?® claim that corruption
persists in many countries because of the uncertainty surrounding the definition and
what acts fall within the definition. For example, according to Prasad et al.,?® there is

uncertainty over what constitutes a gift and a bribe.

Tanzi®® claims that one of the few agreed-upon facts of the crime of corruption is that
there are various definitions. According to Tanzi,3! most definitions of corruption lack
concreteness and a sense of certainty. Tanzi®? suggests that corruption is like an
elephant. Even though it may be difficult to describe or could be described differently
by different people, it is usually not difficult to recognise when seen. Farrales3® agrees
that there is currently no universally accepted definition of corruption. Farrales3* points
out that there are varying understandings of what the crime of corruption encompasses

and that various scholars offer different explanations of corruption. The most enduring

24 Farrales points out that corruption scholar Robert Klitgaard says that corruption is as old as
organised human life and perhaps as old as government itself. See, Farrales "What is corruption?:
A history of corruption studies and the great definitions debate",
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1739962 (accessed on 12 May 2022):5.

25 Holmes 2015:2.

26 Farrales "What is corruption?: A history of corruption studies and the great definitions debate",
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1739962 (accessed on 12 May 2022):13-43;
The  World Bank  1997; Corruption Watch  "Our definition of  corruption”,
https://www.corruptionwatch.org.za/learn-about-corruption/what-is-corruption/our-definition-of-
corruption/ (accessed on 23 November 2020).

27 "It has been difficult to universally define corruption there are forms of corruption that are difficult to
identify and there are forms that may not be seen as corruption by exponents of, for instance social
gestures such as gifting". See, Mudau & Madzivhandila 2022:16. Holmes notes that the concept of
corruption varies somewhat across cultures, See Holmes 2015:1. See generally, Hassan 1970:142-
143; Svenssen 2005:19-42; Caiden 2007:77; Melgar et al. 2010:121; Prasad et al. 2019:96-132.

28 Prasad et al. 2019:96-132.

2% Prasad et al. 2019:96-132.

30 Tanzi 1998:559-594.

31 Tanzi 1998:559-594.

82 Tanzi 1998:559-594.

33 Farrales "What is corruption?: A history of corruption studies and the great definitions debate",
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1739962 (accessed on 12 May 2022):32.

34 Farrales "What is corruption?: A history of corruption studies and the great definitions debate",
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1739962 (accessed on 12 May 2022):10.
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aspect of the literature on corruption has been the continued difficulty in defining and

conceptualising corruption.3®

Agreeing with Tanzi*® and Farrales,®” Olaniyan®® discusses the fact that there are
various definitions of corruption, explaining that there is confusion surrounding the
concept of corruption due to these multiple definitions. Olaniyan3® argues that defining
corruption is problematic, and definitions of corruption that do exist are ambiguous.
Rose-Ackerman?? agrees with the views of Tanzi, Farrales, Olaniyan and others on
the lack of clarity surrounding the definition and argues that corruption has many

connotations and interpretations.

In the 1980s and 1990s, Nye's*! definition of corruption gained widespread popularity.
Nye*? explains corruption as "behaviour which deviates from the formal duties of a
public role (elective or appointive) because of private-regarding (personal, close
family, private cliqgue) wealth or status gains; or violates rules against the exercise of
certain types of private-regarding influence." Farrales*® claims that today's most used
definition of corruption is a shortened version of Nye's* classic definition. For many
scholars today, corruption means the misuse of public office for private gain (my

emphasis).*

35 Farrales "What is corruption?: A history of corruption studies and the great definitions debate",
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1739962 (accessed on 12 May 2022):1.

%6 Tanzi 1998:559-594.

87 Farrales "What is corruption?: A history of corruption studies and the great definitions debate",
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1739962 (accessed on 12 May 2022):10.

38 Qlaniyan 2014:16.

39 Qlaniyan 2014:16-43.

40 Rose-Ackerman 2016:7.

41 Farrales "What is corruption?: A history of corruption studies and the great definitions debate",
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1739962 (accessed on 12 May 2022):13-43.
See also, The World Bank 1997.

42 Cited in Farrales "What is corruption?: A history of corruption studies and the great definitions
debate", https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1739962 (accessed on 12 May
2022):13-43.

43 Farrales "What is corruption?: A history of corruption studies and the great definitions debate",
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1739962 (accessed on 12 May 2022):13-43.

44 Farrales "What is corruption?: A history of corruption studies and the great definitions debate",
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1739962 (accessed on 12 May 2022).

45 See generally, Mauro 1998:263-279; Sandholtz & Koetzle 2000:31; Gyimah-Boadi 2002:1; Shah &
Schacter 2004:1; Bhargava 2005:1; Farrales "What is corruption?: A history of corruption studies
and the great definitions debate", https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1739962
(accessed on 12 May 2022):27; Rose-Ackerman 2016:9.
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The World Bank?*® reminds us that corruption is complex and covers many human
activities. To encompass the ideas behind the crime of corruption, the World Bank*’
has settled upon a simple definition, "the abuse of public office for private gain."
Historically, the origin of the word corruption comes from the Latin adjective corruptus,
which means something that is perverted, spoiled, or corrupted.*® According to the
Oxford Learner's Dictionary,*® corruption means "dishonest or illegal behaviour,
especially of people in authority." Malherbe® notes the Pocket Oxford Dictionary
definition of corruption as "rotten; depraved; wicked; influence by or using bribery."
Thornhill®* defines corruption as "offering or granting, directly or indirectly to a public
official or any other person, of any goods of monetary value, or other benefits, such
as a gift, favour, promise or advantage for himself or herself or any other person or
entity, in exchange for any acts or omission in the performance of his/her public

functions."

Farrales®® describes corruption as a cross-systematic, cross-cultural, and cross-
temporal phenomenon, and corruption can exist in any country, at any time, under any
form of government. Farrales®® references definitions of corruption given by other
academics, such as Gardiner and Lyman,>* who define corruption as "the exchange
of money or material benefits in return for preferential treatment by a public agent.”

46 The World Bank 1997.

47 The World Bank 1997; Mauro 1998:263-279; Farrales points out that by the late 1990's the World
Bank and Transparency International had both formally adopted the definition of corruption as "the
misuse of public office for private again". See, Farrales "What is corruption?: A history of corruption
studies and the great definitions debate",
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1739962 (accessed on 12 May 2022):27.

48 Bauer 2005:51; Kota & Hingston "South Africa's corruption busters: short-changed on funding and
political commitment", https://theconversation.com/south-africas-corruption-busters-short-
changed-on-funding-and-political-commitment-173072 (accessed on 30 March 2022); Merriam-
Webster International Online Dictionary "Corruption”, https://www.merriam-
webster.com/dictionary/corruption (accessed on 25 May 2022); Mudau & Madzivhandila 2022:16.

49 Oxford Learner's Dictionaries "Corruption",
https://www.oxfordlearnersdictionaries.com/definition/american_english/corruption#:~:text=corrupti
on,noun,promised%20t0%20fight%20police%20corruption (accessed on 31 January 2022).

50 Malherbe 2001:110.

51 Thornhill 2012:140; Mwenda 2011:21.

52 Farrales "What is corruption?: A history of corruption studies and the great definitions debate",
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1739962 (accessed on 12 May 2022):3.

53 Farrales "What is corruption?: A history of corruption studies and the great definitions debate",
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1739962 (accessed on 12 May 2022):18.

54 Gardiner & Lyman 1978. See also, Dormaels 2010:220-223.
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Clarke® suggests, "corruption is the abuse of bureaucratic or political office for
personal or factional gain." Leff*® notes that "corruption is an extra-legal institution

used by individuals or groups to gain influence over the actions of the bureaucracy."”

Olaniyan®’ argues that corruption refers to "the deliberate and intentional mass
stealing of public wealth and resources by senior state officials entrusted with its fair
and honest management for the common good and achievement of human rights."
Note Olaniyans™® mention of human rights. Budhram and Geldenhuys®® defines
corruption as "the intentional abuse of authority or power to gain or facilitate the
obtaining of a benefit or advantage, which the recipient or beneficiary is not legally

entitled to."

Rose-Ackerman®® refers to the definition of corruption used by Transparency
International. Transparency International®! is a global movement working in over 100
countries to end the injustice of corruption. Transparency International®? defines
corruption as "the abuse of entrusted power for private gain." Rose-Ackerman®? claims
the most popular measure of corruption is the Corruption Perception Index (CPI),
published annually by Transparency International since 1995. The CPI is further
discussed in Section 3.3 of this study. Corruption Watch®* is a South African-based

independent civil society organisation, a non-profit anti-corruption organisation.

5 Farrales "What is corruption?: A history of corruption studies and the great definitions debate",
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1739962 (accessed on 12 May 2022):26.

5% Farrales "What is corruption?: A history of corruption studies and the great definitions debate",
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1739962 (accessed on 12 May 2022):15.

57 Olaniyan 2014:20.

58 Qlaniyan 2014:20.

59 Budhram & Geldenhuys 2018:30.

60 Rose-Ackerman 2016:9.

61 Transparency International "About Transparency International",
https://www.transparency.org/en/about (accessed on 21 June 2022).

62 Transparency International "Corruption Perceptions Index. New Zealand",
https://www.transparency.org/en/cpi/2020/index/nzl (accessed on 25 February 2021).

63 Rose-Ackerman 2016:15.

64 Corruption Watch "About Corruption Watch", https://www.corruptionwatch.org.za/about-us/who-
we-are/about-corruption-watch/ (accessed on 21 June 2022).
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Corruption Watch® defines corruption as "the abuse of public resources or public

power for personal gain”.

Corruption takes various forms, and since there is no universally accepted definition
of corruption, there is also no universally valid typology.®® Some examples of forms of
corruption include (a) abuse of office, (b) abuse of discretion, (c) bribery, (d) budget
corruption, (e) electoral corruption, (f) embezzlement, (g) extortion, (h) favouritism, (i)
fraud, (j) identity theft, (k) illegal contributions, (I) illicit financial flows, (m) insider
trading, (n) intimidation, (o) kickbacks, (p) misappropriation of public resources, (q)
money laundering, (r) nepotism, (S) public procurement irregularities, (t) receiving
unlawful gratuity, (u) theft, and more.5’

In 2003, the UN adopted the UN Convention against Corruption.®® This Convention
highlights the consequences of corruption, explaining that corruption is a plague that
has a wide range of corrosive effects on societies.®® This Convention”™ explains that
corruption "undermines democracy and the rule of law, leads to violations of human
rights, distorts markets, erodes the quality of life and allows organized crime, terrorism
and other threats to human security to flourish."”! Note that this Convention’2 mentions
that corruption leads to human rights violations. Also note that this Convention” does
not define corruption. Corruption not being defined in an international legal instrument
such as this Convention’* that is explicitly designed to combat corruption globally

again demonstrates that there is not one agreed-upon definition of corruption that is

65 Corruption Watch "Our definition of corruption”, https://www.corruptionwatch.org.za/learn-about-
corruption/what-is-corruption/our-definition-of-corruption/ (accessed on 23 November 2020).

66 Vargas-Hernandez 2009:132. "Corrupt behaviour can arise in a number of different contexts" See,
Caiden 2007:77. See also, Rose-Ackerman 2016:1-215.

67 Vargas-Hernandez 2009:133. See also, Rose-Ackerman 2016:1-215; Suleiman & Othman
2017:102-108.

68 UN General Assembly, United Nations Convention Against Corruption, 31 October 2003, A/58/422.

69 UN General Assembly, United Nations Convention Against Corruption, 31 October 2003,
A/58/422:Foreword.

70 UN General Assembly, United Nations Convention Against Corruption, 31 October 2003, A/58/422.

7 UN General Assembly, United Nations Convention Against Corruption, 31 October 2003,
A/58/422:Foreword. Note that stating corruption "undermines democracy" means that an adverse
effect of corruption on government is see.

72 UN General Assembly, United Nations Convention Against Corruption, 31 October 2003, A/58/422.

73 UN General Assembly, United Nations Convention Against Corruption, 31 October 2003, A/58/422.

74 UN General Assembly, United Nations Convention Against Corruption, 31 October 2003, A/58/422.

19



accepted throughout literature and that some legislative instruments designed to
combat corruption do not even attempt to define the crime.”

In terms of the African continent, there is the African Union Convention on Preventing
and Combating Corruption.”® Article 2 of this Convention states that the Convention's
objective is to prevent, detect, punish and eradicate corruption and related offences in
the public and private sectors.”” Article 4(1)(a)-(1) of this Convention defines acts that

constitute corruption.’® For example, Article 4(1)(d) states:

The diversion by a public official or any other person, for purposes unrelated to those for which
they were intended, for his or her own benefit or that of a third party, of any property belonging
to the State or its agencies, to an independent agency, or to an individual, that such official has

received by virtue of his or her position.

South Africa has enacted legislation to provide for the strengthening of measures to
prevent and combat corruption within South Africa, domestically the South African
legislation that governs the crime of corruption is the Prevention and Combating of
Corrupt Activities Act 12/2004 (PRECCA). The crime of corruption as defined in this
Act’® can be explained as follows: the general crime of corruption happens when
someone (a) gives (or offers to give) someone in a position of power, (b) something to
use their power, illegally and unfairly, for the advantage of (a) or someone not directly

involved.

Alongside the meaning of corruption not being agreed upon, in the early debates on

corruption, the consequences of corruption were also not agreed upon.®° In the late

5 For authors who do not attempt to define the crime of corruption see generally,

76 African Union, African Union Convention on Preventing and Combating Corruption, 11 July
2003.See also, Baillat 2013:3-27.

77 African Union, African Union Convention on Preventing and Combating Corruption, 11 July 2003.

78 African Union, African Union Convention on Preventing and Combating Corruption, 11 July
2003:art. 4 sec. 1(a)-(i).

9 PRECCA:sec. 25.

80 Farrales "What is corruption?: A history of corruption studies and the great definitions debate",
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1739962 (accessed on 12 May 2022).
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1970s, authors Krueger®! and Rose-Ackerman® argued that corruption harms political
and economic development.®® Corruption has its roots in economic, societal, and
political factors and has economic, social, and political repercussions. Corruption is an
obstacle to sustainable economic, political, and social development.8* Rose-
Ackerman®® suggests that public sector corruption deserves particular emphasis
because it undermines development and distributional goals. It also conflicts with
democratic and republican values.8 Note the suggestion that public sector corruption

undermines development and distributional goals.

Commenting on the consequences of corruption, Baillat®” claims corruption violates
the core human rights principles of transparency, accountability, non-discrimination,
and meaningful participation in every aspect of life of the community. Budhram and
Geldenhuys?® note that corruption undermines democracy and the rule of law, leading
to human rights violations. Note that Budhram and Geldenhuys®® suggest that
corruption leads to human rights violations. This view was also noted by Olaniyan®
below. Furthermore, according to them, corruption increases business costs,
discourages investment, and wastes public resources.®! Budhram and Geldenhuys®?
specifically observe corruption in South Africa and point out that South Africa is
plagued by public sector corruption. Chapter 3 of this study will elaborate on corruption

within government in South Africa.

81 Krueger 1974:291-303.

82 Rose-Ackerman 1978:417-427.

83 Farrales "What is corruption?: A history of corruption studies and the great definitions debate",
https://papers.ssrn.com/sol3/papers.cfim?abstract_id=1739962 (accessed on 12 May 2022):7.

84 Farrales "What is corruption?: A history of corruption studies and the great definitions debate",
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1739962 (accessed on 12 May 2022):34;
Budhram & Geldenhuys 2018:26.

85 Rose-Ackerman 2016:7.

86 Amongst various adverse effects Olaniyan notes that corruption within government undermines
democracy and the rule of law and leads to human rights violations. See Olaniyan 2014:6.

87 Baillat 2013:3.

88 Budhram & Geldenhuys 2018:26.

89 Budhram & Geldenhuys 2018:26. Discussing corruption as a violation of basic human rights in
South Africa see generally, Mantzaris 2017:15-30.

%0 Qlaniyan 2014:6 & 20.

%1 Budhram & Geldenhuys 2018:26.

92 Budhram & Geldenhuys 2018:26.
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Empirical evidence suggests that corruption invariably impedes sustainable
development and thus disproportionately affects the economically and socially
vulnerable members of society.®® Olaniyan®* argues that corruption adversely impacts
human rights fulfilment, explaining that corruption poses challenges to the enjoyment
of human rights. Olaniyan® links protecting and promoting human rights to the need
to combat corruption. Note this link between corruption and human rights made by
him. According to Olaniyan,® the relationship between corruption and human rights

law is one of international law's most fundamental yet least studied questions.

Considering the definitions mentioned above and the consequences of corruption, the
individual-centred nature of corruption, which aims to benefit one person or group at
the expense of the overall group, is noted. The most common element seen from the
above definitions of corruption is the abuse of entrusted power, which abuse is
dishonest, illegal, and unethical, done for private gain. This study relies on the
definition of corruption as the abuse of public office for private gain.®” A provisional link
between corruption, specifically public sector (governmental corruption), its
consequences, and human rights fulfilment has been established. This link will be
elaborated on in Chapter 5. The existence and extent of corruption in government
departments in South Africa will be discussed in Chapter 3 of this study, specifically in
Sections 3.5 which discusses corruption within government in the Department of
Health and 3.6 which discusses corruption within government in the Department of

Education.

98 Qlaniyan 2014:3.

%4 Olaniyan 2014:4.

9  Qlaniyan 2014:2.

9% Qlaniyan 2014:5.

97 The World Bank 1997. Farrales points out that by the late 1990's the World Bank and Transparency
International had both formally adopted the definition of corruption as "the misuse of public office
for private again." See, Farrales "What is corruption?: A history of corruption studies and the great
definitions debate”, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1739962 (accessed on
12 May 2022):27. See also, Mauro 1998:263-279.
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2.3 WHAT ARE HUMAN RIGHTS?

Human rights are rights that we all have simply by being human, described as the
birthright of humankind.®® Human rights are an individual's rights and freedoms, which
form the basis for the relationship between individuals and each other and between
the state and the individuals.®® According to Moyn,'% the concept known
internationally as human rights in the modern world is a version of the ancient
commitment by Plato, Cyrus and Deuteronomy to the cause of justice.®! Heard??
regards human rights as a product of a global philosophical debate that has been
prolonged for over two thousand years. Griffin® claims in the introduction of his book,
"On Human Rights", that this book is prompted by the belief that we do not yet have a
clear enough idea of what human rights are. The law is commonly seen as the primary
mechanism for safeguarding human rights and preventing human rights abuses.'%*
Below, various legal instruments that relate to human rights are discussed alongside
different definitions of human rights.

Historically, it is accepted that the earliest recognition of human rights as a concept
dates back to 539 BC when the troops of Cyrus the Great conquered Babylon, and
Cyrus freed the enslaved people.t% Cyrus further declared that all people had the right
to choose their religion and established racial equality.'°® Known today as the Cyrus

% UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (lll):art
1. "All human beings are born free and equal in dignity and rights." Griffin suggests the
enlightenment notion of human rights is that a human right is a right that we have simply by virtue
of being human. See, Griffin 2009:13. See also, Moyn 2012:15.

%9  See generally, Moyn 2012:1-15; Clapham 2015:1-7; Goodhart 2016:2-6; The University of Law
"Human Rights Law", https://www.law.ac.uk/employability/legal-practice-areas/human-rights-law/
(accessed on 9 October 2023).

100 See, Moyn 2012:4-5.

101 *"Hyman rights are only a particular modern version of the ancient commitment by Plato and
Deuteronomy—and Cyrus—to the cause of justice.” See, Moyn 2012:4-5.

102 Heard Human rights: Chimeras in sheep’s clothing?. https://lwww.sfu.ca/~aheard/intro.htmi
(accessed on 4 October 2023).

103 Griffin 2009:1. See also, Mubangizi 2004:1-81; Ife et al. 2022:6-34.

104 |fe et al. 2022:31.

105 United for Human Rights "The Background of Human Rights",
https://www.humanrights.com/course/lesson/background-of-human-rights/the-background-of-
human-rights.html (accessed on 27 May 2022); Van der Spek 2014:233-264.

106 Van der Spek 2014:233-264. See generally, Finkel 2013:8; Ramcharan 2015:1-7; Sander "Human
Rights and the Cyrus Cylinder. Artefact. The actual artwork site is located on a median strip
bordered by a 6 Lane Avenue, LA, USA", http://www.farhang.org/freedom (accessed on 9 October
2023); Sutto 2019:18.
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Cylinder, these declarations and other decrees made by Cyrus were recorded on a
baked-clay cylinder in the Akkadian language with cuneiform script. This ancient
record has been historically recognised as the world's first charter of human rights.%”
Its provisions parallel the first four articles of the Universal Declaration of Human
Rights (UDHR).1%8 Today, the UDHR is the most commonly agreed-upon declaration
that recognises human rights. Human rights exist notwithstanding any political acts by

humans.

Internationally, the UDHR is a profoundly recognised human rights document.®®
According to Foster,'® the UDHR expresses an overwhelming international
consensus on how human rights should be treated internationally. One of the most
important events of the 1940s was the creation of the UDHR. The UN General
Assembly adopted the UDHR at its 183™ meeting in Paris on 10 December 1948111
The creation of the UDHR resulted from the experience of the Second World War. The UN
Commission and the UDHR vowed never to allow atrocities like those of that conflict to

107 United for Human Rights "The Background of Human Rights",
https://www.humanrights.com/course/lesson/background-of-human-rights/the-background-of-
human-rights.html (accessed on 27 May 2022). See also, Finkel 2013:8; Ramcharan 2015:1-7.

108 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (lll). The
UDHR ‘“is a milestone document in the history of human rights. Drafted by representatives with
different legal and cultural backgrounds from all regions of the world, the Declaration was
proclaimed by the United Nations General Assembly in Paris on 10 December 1948 (General
Assembly resolution 217 A) as a common standard of achievements for all peoples and all nations.
It sets out, for the first time, fundamental human rights to be universally protected and it has been
translated into over 500 languages. The UDHR is widely recognized as having inspired, and paved
the way for, the adoption of more than seventy human rights treaties, applied today on a permanent
basis at global and regional levels (all containing references to it in their preambles)." See, United
Nations 1949. See also, Moyn 2012:70-72; Clapham 2015:4-5; Ife et al. 2022:18; Foster
2021:Introduction.

109 See generally, Foster 2021:Introduction; Moyn 2012:71; Mapp 2014:15; United Nations "History of
the Declaration", https://www.un.org/en/about-us/udhr/history-of-the-declaration (accessed on 27
May 2022).

110 Foster 2021:Introduction.

111 Mapp 2014:15. See also, Barry 2005:3-100; Moyn 2012:70-72.
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happen again.''? The UDHR consist of 30 articles, each containing a human right and
explaining that specific human right.*12 South Africa is a member state of the UDHR.114

On 16 December 1966, the UN adopted the International Covenant on Economic,
Social and Cultural Rights (ICESCR).X*® In the Preamble of the ICESCR, the UN
recognises in accordance with the UDHR the ideal of free human beings enjoying
freedom from fear and want can only be achieved if conditions are created whereby
everyone can enjoy economic, social and cultural rights. In this Preamble, recognition
is also given of the inherent dignity and the equal and inalienable rights of all humans,
which rights are the foundation of justice, freedom, and peace in the world.*'® The
ICESCR recognises human rights as the foundation of justice in the world, South
Africa ratified the ICESCR on 12 January 2015.117 Note generally that in South Africa
the role of international law, including a legislative instrument such as the ICESCR is
outlined in Sections 39 and 231 to 233 of the Constitution.

In 1948, when the UN adopted the UDHR, sovereign African countries barely
existed.''® Most of Africa was still under colonial rule, very few African states were
consulted on the adoption of the UDHR.°® Almost 40 years later, the African continent

created its own human rights declaration, the African Charter on Human and Peoples'

112 Eleanor Roosevelt, the widow of American President Franklin D. Roosevelt, chaired this
Commission. See, United Nations "History of the Declaration", https://www.un.org/en/about-
us/udhr/history-of-the-declaration (accessed on 27 May 2022). See also, Mapp 2014:15; Moyn
2012:2; Roberts 2015:1-2.

113 United for Human Rights "The Background of Human Rights",
https://www.humanrights.com/course/lesson/background-of-human-rights/the-background-of-
human-rights.html (accessed on 27 May 2022).

114 United Nations "Member States", https://www.un.org/en/about-us/member-states#gotoS (accessed
on 23 August 2023).

115 UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16
December 1966, United Nations, Treaty Series, vol. 993, p. 3.

116 UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16
December 1966, United Nations, Treaty Series, vol. 993, p. 3:Preamble. See also, Saul et al.
2014:1-5.

117 UN Committee on Economic, Social and Cultural Rights (CESCR), UN Committee on Economic,
Social and Cultural Rights: Concluding Observations, Canada, 22 May 2006, E/C.12/CAN/CO/4;
E/C.12/CAN/CQO/5. See also, UN General Assembly, International Covenant on Economic, Social
and Cultural Rights, 16 December 1966, United Nations, Treaty Series, vol. 993, p. 3; Basson
2020:850-852.

118 Kuwonu 2019:24-25.

119 Kuwonu 2019:24-25.

25



Rights,?? adopted on 21 October 1986. The African Charter recognises civil, political,
economic, social, and cultural rights. In the African Charter on Human and Peoples’
Rights Preamble, there is acknowledgement of the UDHR.?! South Africa acceded to
the African Charter on 9 July 1996.1%2

In South Africa, human rights are provided for in Chapter 2 of the Constitution in the
Bill of Rights. One of the distinguishing features of the South African Constitution is its
far-reaching commitment to the principle of interdependency of all human rights,
including civil, political, economic, social, and cultural rights.*?® The Constitution does
not define human rights. However, the Constitution does guide how human rights
should be interpreted. In Chapter 2 of the Constitution, Sections 39(1) sets out how
the human rights contained in the Bill of Rights should be interpreted.'?* The

interpretation of socio-economic rights in South Africa is discussed in Section 4.4.

Accepting that there are various explanations as to what the term human rights
encapsulates, the following definitions are noted. The UN*?° defines human rights as
"rights inherent to all human beings, regardless of race, sex, nationality, ethnicity,

language, religion, or another status." Everyone is entitled to these rights without

120 African Charter on Human and Peoples’ Rights 1986.

121 African Charter on Human and Peoples’ Rights 1986. See also, Kuwonu 2019:24-25.

122 Justice and Constitutional Development "General Measures of Implementation Chapter 3",
https://www.justice.gov.za/policy/african%20charter/afr-charter03.html (accessed on 22 September
2023).

123 See, Liebenberg 2006:1, "[tlhe Constitution is renowned for its entrenchment of a range of socio-
economic rights, including rights to housing, health care, food, water, social security and assistance,
education and more." The Constitution sec. 7(2) provides that "[tlhe state must respect, protect,
promote and fulfil the rights in the Bill of Rights." All rights in the Bill of Rights are subject to the
general limitations clause in sec. 36 of the Constitution.

124 The Constitution:sec. 39:

"(1) When interpreting the Bill of Rights, a court, tribunal or forum—

(a) must promote the values that underlie an open and democratic society based on human dignity,
equality and freedom;

(b) must consider international law; and

(c) may consider foreign law.

(2) When interpreting any legislation, and when developing the common law or customary law, every
court, tribunal or forum must promote the spirit, purport and objects of the Bill of Rights.

(3) The Bill of Rights does not deny the existence of any other rights or freedoms that recognised or
conferred by common law, customary law or legislation, to the extent that they are consistent with
the Bill."

125 United Nations 2016.
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prejudice. Human rights are inherent to everyone everywhere, and a government does
not have the autonomy to grant or take them away.'?6

The UN International Children's Emergency Fund!?’ suggests, "[hJuman rights are
standards that recognise and protect the dignity of all human beings. Human rights
govern how individual human beings live in society and with each other, as well as
their relationship with the State and the obligations that the State have towards them."
The UN Population Fund'?® observes that "[hJuman rights are universal and
inalienable; indivisible; interdependent and interrelated. They are universal because
everyone is born with and possesses the same rights, regardless of where they live,
their gender or race, or their religious, cultural or ethnic background.” Human rights

apply to all equally.?®

According to the Council of Europe,’*° "[hJuman rights are like armour: they protect
you; they are like rules because they tell you how you can behave, and they are like
judges because you can appeal to them." Human rights are abstract, like emotions,
and like emotions, they belong to everyone. A right is a claim that we are justified in
making. Accepting human rights means acknowledging that everyone is entitled to

make these claims.13!

Mubangizi*?? claims that human rights are fundamental and/or basic human rights that
must not be taken away by any legislation or act of the government and are often set
out in the country's fundamental law, for example, in the Bill of Rights in the

Constitution. Mkabela!3?® criticises the individualistic approach to universal human

126 United Nations 2016. See also, United Nations "What are Human Rights?",
https://www.ohchr.org/en/what-are-human-rights (accessed on 27 May 2022).

127 United Nations International Children's Emergency Fund (UNICEF) "What are Human Rights?",
https://www.unicef.org/child-rights-convention/what-are-human-rights (accessed on 27 May 2022).

128 United Nations Population Fund "Human rights principles"”,
https://www.unfpa.org/resources/human-rights-principles (accessed on 30 May 2022).
129 United Nations Population Fund "Human Rights Principles"”,

https://www.unfpa.org/resources/human-rights-principles (accessed on 30 May 2022).

130 Council of Europe "What are Human Rights?", https://www.coe.int/en/web/compass/what-are-
human-rights- (accessed on 30 May 2022).

131 Council of Europe "What are Human Rights?", https://www.coe.int/en/web/compass/what-are-
human-rights- (accessed on 30 May 2022).

132 Mubangizi 2004:1-81.

133 Mkabela 2014:283-291. See also, Nugmanova et al. 2020:168-184.
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rights derived from Western cultures. Mkabela'3* suggests the importance of a unique
set of values guiding human behaviour in different communities, specifically
communities that do not have Western cultures. Mkabela,'3® therefore, in his
discussion of human rights, refers to ubuntu as "a traditional value system pertinent to
the African continent, incorporating moral values such as humility, modesty,
conformity, and empathy forming the basis upon which individuals are viewed through
a lens placing more emphasis on individual duties and responsibilities than on

individual human rights."”

Moyn'36 suggests that human rights evoke hope and provoke action, and human rights
pride themselves on offering victims worldwide the possibility of a better life. Moyn3”
observes that human rights imply an agenda for improving the world. This agenda
includes bringing about a new world in which the dignity of everyone enjoys secure
international protection. This study agrees with Moyn**® that human rights have the
potential to bring about an improved world, including an improved standard of living

for everyone.

Olaniyan®® suggests that human rights have long been recognised as the foundation
of the world's freedom, peace, and justice. Note his connection between human rights
and justice. As seen in the Preamble of the ICESCR, this connection was also noted
above. Olaniyan'® argues that human rights are founded on the fundamental
principles of human dignity, respect, and equality.'** Human rights represent moral
thresholds below which people should not fall.**> Human rights are inalienable,
meaning they cannot be taken from a person.'*3 Human rights are also interdependent

134 Mkabela 2014:283-291.

135 Mkabela 2014:283-291.

138 Human rights have come to define the most elevated aspirations of both social movements and
political entities. See, Moyn 2012:1.

137 Moyn 2012:1.

138 Moyn 2012:1.

139 QOlaniyan 2014:13.

140 QOlaniyan 2014:13.

141 QOlaniyan 2014:61.

142 Olaniyan 2014:14.

143 Parliament of the Republic of South Africa "Human rights",
https://www.parliament.gov.za/storage/app/media/EducationPubs/human_rights_email_eng.pdf
(accessed on 3 June 2022).
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and indivisible. One right affects the other, and no human right is more or less
important than another.}** These rights also come with certain obligations, for

example, the responsibility to respect the human rights of others.14°

Socio-economic rights are fundamental human rights which all human beings have
and cannot live without as recognised in the Constitution, the UDHR, the ICESCR and
the African Charter on Human and Peoples' Rights.146 Liebenberg!4’ notes that the
ICESCR reaffirms that all human rights are universal, interdependent, and interrelated,
recognising that these rights derive from the inherent dignity of the human person.
Socio-economic rights are economic, social, and cultural rights. Socio-economic rights
include the right to access to (a) healthcare, (b) adequate food and water, (c) housing,

(d) water and sanitation, (e) education, (f) social security, and more.

In Sections 27(1)(a)-(c) of the Constitution, the following socio-economic rights are
listed: (a) everyone has the right to access healthcare (including reproductive
healthcare), (b) everyone has the right to access to sufficient food and water, and (c)
everyone has the right to access to social security. This study is limited to assessing
the right to access healthcare as contained in Section 27(1)(a). This assessment
includes the evaluation of the availability of pre-exposer HIV/AIDS medications for
mother-to-child transmission, including nevirapine, but excludes the evaluation of

reproductive healthcare.

Section 29 of the Constitution guarantees that everyone has the right - (a) to basic
education, including adult basic education and (b) to further education, which the state,
through reasonable measures, must make progressively available and accessible.

The right to education is also a socio-economic right. This study is limited to assessing

144 Parliament of the Republic of South Africa "Human rights",
https://www.parliament.gov.za/storage/app/media/EducationPubs/human_rights_email_eng.pdf
(accessed on 3 June 2022).

145 Parliament of the Republic of South Africa "Human rights",
https://www.parliament.gov.za/storage/app/media/EducationPubs/human_rights_email_eng.pdf
(accessed on 3 June 2022).

146 See Sections 4.3.1 — 4.3.3 of this study.

147 Liebenberg 1995:359-378.
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the right to a basic education as contained in Section 29(a). This assessment excludes
the evaluation of adult basic education.

Heyns and Brand“® point out where socio-economic rights fit into the picture of human
rights in South Africa. Heyns and Brand#® argue that "the very structure of the Bill of
Rights is designed to emphasise the fact that socio-economic rights in the South
African Bill of Rights are part and parcel of the wider concept of human rights.” In the
Bill of Rights, socio-economic rights are not listed separately or grouped under their

heading.°0

Mapp?®®! characterises socio-economic rights as positive freedoms due to their
dependence on government intervention for realisation. These rights impose both
positive and negative obligations on the government. The positive obligation entails
the need for government action to fulfil these rights. The negative obligation is that
these rights place a duty on the government to refrain from interfering with the
enjoyment of these rights. As such, it must be understood that socio-economic rights
are "access" rights which impose positive duties on the government to make provision
of resources that can be used to facilitate these rights.'>? Section 4.4 and 4.5 below
discusses a South African case that emphasises the positive obligation on the

government created by socio-economic rights.153

From the above definitions of human rights, it is clear that human rights are inherent
to all human beings, founded on human dignity, respect and equality, and that human
rights are the foundation of freedom, peace and justice in the world. For this study,
human rights are principles that recognise and protect the dignity of all human beings.
These rights represent moral thresholds below which human beings should not fall

and are founded on the fundamental principles of human dignity, respect, and equality.

148 Heyns & Brand 1998:157.

149 Heyns & Brand 1998:157.

150 Heyns & Brand 1998:157. Liebenberg explains that socio-economic rights were included in the Bill
of Rights because a lack of access to social and economic resources and services constitutes an
impediment to people's ability to participate as equals in a democracy. See, Liebenberg 2006:3-9.

151 Mapp 2014:17.

152 Mapp 2014:17. See also, Brand & Heyns 2005:2-188; Lombard & Twikirize 2014:313-325.

153 The case of Minister of Health & Others v Treatment Action Campaign & Others 2002 (5) SA 721
(CC) emphasises the positive obligation on the government created by socio-economic rights.
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These rights govern how human beings live in society and with each other, as well as
their relationship with the government and the obligations that the government has
towards them. For this study, socio-economic rights are fundamental human rights that
all humans have. These rights entitle people to the material goods necessary to live in
conditions consistent with human dignity, respect, and equality. These rights exist to
enable individuals to reach their full potential.

2.4  WHAT IS SOCIAL JUSTICE?

The concept of social justice has religious roots dating back to 1843.1%* The Italian
philosopher and priest Luigi Taparelli d'Azeglio is connected to the early recognition
of social justice in 1843.1% However, not all authors agree on the origin of the
concept.t®¢ As well as the origin of the concept not being agreed upon by all, what the
concept of social justice encapsulates is also not agreed upon by all.>” There are
various definitions of social justice alongside varying understandings of why social

justice is important.158

Still, it is, according to Younkins,*®® who argues that the idea of justice, including social
justice, has been debated for thousands of years. Books and treaties have been
written about social justice without defining it.16° Social justice is a broad term that

affects many areas of social life, public policy and public administration, including

154 Novak 2000:11-12. See generally, Kraynak 2018:3-29; Barry 2005:5; Burke 2010:97-106; Bankston
2010:165-178.

155 |In the mid-1800s, the ltalian Jesuit Luigi Tapparelli d'Azeglio first introduced the term as an
economic concept. Seeing extreme levels of inequality and economic distress caused by the social
class system in Europe. See generally, Novak 2000:11-12; Novak "Social justice: Not what you
think it is". The Heritage Foundation, https://www.heritage.org/poverty-and-inequality/report/social-
justice-not-what-you-think-it (accessed on 7 October 2023):2-10; Burke 2010:97-106; Ornstein
2017:541-548.

156 Burke 2010:97-106. See also, Kraynak 2018:3-29.

157 See generally, Novak 2000:11-12; McCormick 2003:7-25; Kraynak 2018:3-29; Younkins "Justice in
a Free Society", http://www.quebecoislibre.org/younkins27.htm (accessed on 6 June 2022).

158 Barry 2005:3-100. See also, Mapp 2014:1-25; Richards-Schuster et al. 2019:27-38.

159 Younkins "Justice in a Free Society", http://www.quebecoislibre.org/younkins27.htm (accessed on
6 June 2022). See also, Novak 2000:11-12.

160 Novak 2000:11-12.
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healthcare, gender equality, education, employment and more.16! Varying definitions
of social justice are noted below. The various mentions of human rights fulfilment

connected to social justice are also noted.

One of the primary principles of social justice is equality.'®? The earliest legal concept
of social justice arose in Europe during the Industrial Revolution in the early 19"
century, intending to bring equality.*®® Equal opportunities and wealth distribution have
been a social justice theme since the 19" century.%4 In the 19" century, social justice
was created to establish more egalitarian societies and remedy human labourers'
capitalistic exploitation.16®> Since the 19" century, social justice has developed over
time.1%¢ By the 20™ century, social justice had expanded from being primarily
concerned with economics to including other spheres of social life.16” The concept of
social justice expanded to include ideas like equality, race, gender, and other causes

and manifestations of inequality in societies worldwide.%8

161 See generally, Kraynak 2018:3-29; Barry 2005:3-100; Kent State Onlie "The five principles of social
justice”, https://onlinedegrees.kent.edu/political-science/master-of-public-
administration/community/five-principles-of-social-justice (accessed on 10 February 2022).

162 Miller 2001:31. See also, Barry 2005:3-100; Pachamama Alliance "What is social justice?",
https://www.pachamama.org/social-justice/what-is-social-justice (accessed on 11 May 2022).

163 pachamama Alliance "What is social justice?", https://www.pachamama.org/social-justice/what-is-
social-justice (accessed on 11 May 2022). See also, Novak "Social justice: Not what you think it is.”
The Heritage Foundation, https://www.heritage.org/poverty-and-inequality/report/social-justice-not-
what-you-think-it (accessed on 7 October 2023):2-10; Rawls 1971; Rawls 1973; Rawls 1999;
Weinar "John Rawls", https://plato.stanford.edu/entries/rawls/ (accessed on 18 April 2022);
Encyclopedia Britannica "A theory of justice", https://www.britannica.com/topic/A-Theory-of-Justice
(accessed on 11 May 2022); Constitutional Rights Foundation "Justice as Fairness: John Rawls
and his theory of justice", https://www.crf-usa.org/bill-of-rights-in-action/bria-23-3-c-justice-as-
fairness-john-rawls-and-his-theory-of-justice (accessed on 30 May 2022).

164 pachamama Alliance "What is social justice?", https://www.pachamama.org/social-justice/what-is-
social-justice (accessed on 11 May 2022). See also, Miller 2001:2-18, 30-40, 63-78, 79-81, 86-107,
231-237, 247-258, 302-323; Barry 2005:3-100; Ornstein 2017:541-548.

165 pachamama Alliance "What is social justice?", https://www.pachamama.org/social-justice/what-is-
social-justice (accessed on 11 May 2022); Miller 2001:1-4; Ornstein 2017:541-548.

166 pachamama Alliance "What is social justice?", https://www.pachamama.org/social-justice/what-is-
social-justice (accessed on 11 May 2022). See also, Rawls 1971; Rawls 1973; Rawls 1999.

167 Freeman 2007:Preface, 5-28, 39-41; Maffettone 2010:8-9, 26-30, 38-45; Pachamama Alliance
"What is social justice?", https://www.pachamama.org/social-justice/what-is-social-justice
(accessed on 11 May 2022); Rawls 1971; Weinar "John Rawls",
https://plato.stanford.edu/entries/rawls/ (accessed on 18 April 2022).

168 Maffettone 2010:8-9, 26-30, 38-45; Pachamama Alliance "What is social justice?",
https://www.pachamama.org/social-justice/what-is-social-justice (accessed on 11 May 2022);
Weinar "John Rawls", https://plato.stanford.edu/entries/rawls/ (accessed on 18 April 2022).
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Many decades later, in the 1970s, social justice received more attention after Rawls,69
an American political philosopher, published "A Theory of Justice" in 1971. This
publication became known to be his best work. Rawls is one of the most well-known
early writers on social justice.'’® He agrees that there are various understandings of
justice and social justice and explains that what is just and unjust is usually disputed.t’*
He argues that an injustice is acceptable only when avoiding an even greater injustice
is necessary.1’?2 He writes about the philosophy behind political and social justice. He
was influenced by those who wrote before him, like Jean Jacques Rousseau and John
Locke.1”® Rawls'’ writes on various forms of justice like distributive justice, justice as

fairness and social justice.

According to Rawls,'’ justice is the first virtue of social institutions. He argues that
truth and justice are the first virtues of human activities and are, as such,
uncompromising.t’® A public conception of justice should constitute the fundamental
characteristic of a well-ordered human association.’” Rawls!’® claims that justice is
defined by its principles' role in assessing rights and duties and determining the
appropriate division of social advantages. Note Rawls''’”® mention of rights when
discussing justice. According to him, a just social system defines the scope within
which individuals must develop their aims and provides a framework of rights and

169 Freeman 2007:Preface, 5-28; Online MSW Programmes "Introduction to social justice in social
work", https://www.onlinemswprograms.com/social-work/what-is-social-justice/ (accessed on 10
February 2022); Weinar "John Rawls", https://plato.stanford.edu/entries/rawls/ (accessed on 18
April 2022).

170 Freeman 2007:5-28; Weinar "John Rawls", https://plato.stanford.edu/entries/rawls/ (accessed on
18 April 2022).

171 Rawls 1999:3-7.

172 Rawls 1999:3-7.

173 Freeman 2007:Preface, 8; Weinar "John Rawls", https://plato.stanford.edu/entries/rawls/ (accessed
on 18 April 2022).

174 Freeman 2007:5-28; Maffettone 2010:8-9, 26-30, 38-45; Weinar "John Rawls",
https://plato.stanford.edu/entries/rawls/ (accessed on 18 April 2022). See also, Rawls 1973; Rawls
1999; Rawls 2001; Constitutional Rights Foundation "Justice as Fairness: John Rawls and his
theory of justice", https://www.crf-usa.org/bill-of-rights-in-action/bria-23-3-c-justice-as-fairness-
john-rawls-and-his-theory-of-justice (accessed on 30 May 2022).

175 Rawls 1999:3-7.

176 Rawls 1999:3-7.

177 Rawls 1999:3-7.

178 Rawls 1999:9.

179 Rawls 1999:9.
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opportunities.’® A society is well-ordered when it is designed to advance the good of

its members and when a public conception of justice effectively regulates it.18?

Rawls'® contributed to theories on justice and social justice in various ways, including
creating a theory on social justice called justice as fairness. In his explanation of justice
as fairness, he suggests that social justice comprises two principles. The first
principle!® relates to political institutions, and the second relates to social and
economic institutions. The first principle relating to political institutions states that
"[e]ach person has the same and indefeasible (permanent) claim to a fully adequate
scheme of equal basic liberties, which scheme is compatible with the same scheme
of liberties for all." This principle entails that Rawls!® recognises everyone has the
same fundamental liberties, which can never be taken away. Under this principle, he
recognises that private individuals have certain rights and freedoms. Under this
principle, he mentions the right to freedom of speech, the right to work and the right to

own property, amongst others.

Under the second principle, Rawls® suggests social and economic inequalities are
to satisfy two conditions, namely, (a) "they are to be attached to offices and positions
open to all under conditions of fair equality of opportunity" and (b) "they are to be to
the greatest benefit of the least-advantaged members of society.” This principle means

that Rawls!® recognises that inequalities within any community will or do exist.

180 Rawls 1999:28.

181 Rawls 1999:3-7.

182 Constitutional Rights Foundation "Justice as Fairness: John Rawls and his theory of justice",
https://www.crf-usa.org/bill-of-rights-in-action/bria-23-3-c-justice-as-fairness-john-rawls-and-his-
theory-of-justice (accessed on 30 May 2022). See also, Miller 2001:2-18, 30-40, 63-78, 79-81, 86-
107, 231-237, 247-258, 302-323; Rawls 1973; Rawls 1999; Rawls 2001:42-43; Freeman 2007:5-
41; Weinar "John Rawls", https://plato.stanford.edu/entries/rawls/ (accessed on 18 April 2022).

183 Constitutional Rights Foundation "Justice as Fairness: John Rawls and his theory of justice",
https://www.crf-usa.org/bill-of-rights-in-action/bria-23-3-c-justice-as-fairness-john-rawls-and-his-
theory-of-justice (accessed on 30 May 2022); Maffettone 2010:38-45. See also, Miller 2001:50-60.

184 Maffettone 2010:38-45. See also, Rawls 1973; Rawls 1999; Constitutional Rights Foundation
"Justice as Fairness: John Rawls and his theory of justice", https://www.crf-usa.org/bill-of-rights-in-
action/bria-23-3-c-justice-as-fairness-john-rawls-and-his-theory-of-justice (accessed on 30 May
2022).

185 Maffettone 2010:38-45; Miller 2001:50-60; Constitutional Rights Foundation "Justice as Fairness:
John Rawls and his theory of justice", https://www.crf-usa.org/bill-of-rights-in-action/bria-23-3-c-
justice-as-fairness-john-rawls-and-his-theory-of-justice (accessed on 30 May 2022).

186 Maffettone 2010:38-45; Freeman 2007:5-41; Constitutional Rights Foundation "Justice as Fairness:
John Rawls and his theory of justice", https://www.crf-usa.org/bill-of-rights-in-action/bria-23-3-c-
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However, he believes that a just society should find ways to reduce inequalities in
areas where it can, and that social justice aims to reduce these existing inequalities to
the best benefit of the most disadvantaged members of society. This study suggests
that human rights fulfilment is a pragmatic pathway to reduce existing inequalities, and
the reduction of inequalities will be to the best benefit of the most disadvantaged
members of society.

Rawls®®’ points out that the principles of social justice provide a way of assessing
rights and duties in society's primary institutions, and they define the appropriate
distribution of the burdens and benefits within society. He maintains that a conception
of social justice is to be regarded as providing a standard whereby the distributive
aspects of the basic structure of society are to be assessed.'® He suggests that social
justice must entail fair and equal access to opportunities, including earning wealth. He
further contributed to the theories of justice and social justice by outlining the need for
certain rights to be guaranteed to everyone.'8® Rawls,'® therefore, links social justice
to human rights. He attempted to develop a justification for a democratic political order
characterised by fairness, equality, and individual rights.'°* These characteristics of
his explanation of social justice, namely (a) fairness, (b) equality, and (c) individual
rights, closely connect to the characteristics of human rights as we know them today.
Throughout his writings on justice and social justice, Rawls'®? links human rights to

the realisation of justice.

justice-as-fairness-john-rawls-and-his-theory-of-justice (accessed on 30 May 2022); Weinar "John
Rawls", https://plato.stanford.edu/entries/rawls/ (accessed on 18 April 2022).
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"John Rawls", https://plato.stanford.edu/entries/rawls/ (accessed on 18 April 2022).
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In the writings of most contemporary political philosophers, social justice is regarded
as an aspect of distributive justice.1% Distributive justice is a theory of justice that
focuses on how the burdens and benefits within any society are distributed among its
members. Principles of distributive justice provide moral guidance for the political

structures and processes affecting society's benefits and burdens distribution.1%

A German philosopher, Kant wrote on topics including ethics and social justice.
However, at the time of his writings, the concept was not called social justice, although
it relates to what is referred to today as social justice. Concerning justice, Kant®
suggests that individuals should be treated as equals and have equal access to basic
freedoms and rights. This study agrees with Kant'®® that social justice requires equal
access to basic rights. Kant'%’ notes the importance of fair and impartial treatment in
legal and political institutions. Kants'®® discussion of social justice mentions principles
for a just society, and he suggests that principles of social justice should be based on
universality and rationality. Furthermore, key principles of social justice are treating all
individuals as equals and respecting their rights and freedoms. Note Kants''% mention

of rights when discussing social justice.

Agreeing with Younkins?® that there are various definitions of social justice, Novak?%!
notes that the trouble with social justice begins with the term's meaning. According to
Mapp,?°? social justice is perceived as a vague concept. Mapp?°® proposes that the

UDHR can guide the implementation of this vague concept. Noting that Mapp?%4

193 Miller 2001:2.

194 Rawls 1999. See also, Rawls 1973; Rawls 2001:42-43; Maffettone 2010:8-45.

195 Jensen "Kant's Theory of Justice", https://cla.umn.edu/philosophy/news-events/story/kants-theory-
justice (accessed on 12 July 2023).

19 Jensen "Kant's Theory of Justice", https://cla.umn.edu/philosophy/news-events/story/kants-theory-
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suggests that the whole concept of social justice could be guided by human rights law
shows more than a link between social justice and human rights. It almost shows a
mirror of one reflecting the other. Kraynak?® notes the uncertainty surrounding the
concept, explaining that "[s]ocial justice is a powerful idea today, but its origins and
meaning are unclear." Agreeing with Younkins,?°® Novak,??” Kraynak?°® and others,
Miller?®® maintains that it is not clear what social justice means. Barry?'° suggests that
the modern concept of social justice emerged from the early industrialisation in France
and Britain in the 1840s. Barry?!! claims the idea of social justice has evolved,

agreeing that an explicit conception of social justice is absent.

Miller?? proposes that social justice "requires the notion of a society made up of
independent parts with an institutional structure that affects the prospects of each
member and that is capable of deliberate reform by an agency such as the state in the
name of fairness." Miller?'3 points out that the quest for social justice is a natural
consequence of the spread of enlightenment and that when we talk about social
justice, we are talking about how the good and bad things in life should be distributed
among members of society. The realisation of social justice will allow each person to

contribute fully to the social well-being of society.

Barry?4 maintains that social justice is about treating and reducing inequalities,
arguing that institutions are essential to realising social justice. Social justice includes
the fair distribution of rights, resources, and opportunities. These equal opportunities
can be achieved only in a society that keeps the range of inequality within narrow
bounds. Barry?'® points out the definition of social justice offered by Smith, which
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suggests that "unjust inequalities should be reduced and as far as possible be
eliminated." Mapp?'® suggests that the idea of social justice is to see all people be

equal under the law and have equal opportunities to develop their potential.

Social justice is both a process and a goal. The goal of social justice is full and equal
participation of all groups in a mutually shaped society to meet their needs.?” Social
justice includes a vision of a society where the distribution of resources is equitable,
and all members are psychologically and physically safe and secure.?® Social justice
can be explained as the manifestation of human rights in peoples' everyday lives at
every level of society.?!® Social justice includes the fair and just distribution of all
opportunities, benefits, privileges and burdens in society. Social justice is arguably
only possible through the equal enjoyment of all rights and freedoms, regardless of

human diversity.??°

Social justice revolves around creating a fair and equal society in which each individual
matters, a society in which rights are recognised and protected, and decisions are
made in fair and honest ways.??! Social justice is focused on human rights, respect,

and fulfilment.???2 A characteristic of social justice is that it aims at the good of the
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the aims of social justice is to bring about equal participation in society. See, Freeman 2007:131-
132, 320-322, 483.

218 Brandeis University "Our social justice definitions",
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group, society, or community and not at the good of one person or specific group, as

seen with corruption.???

Contemporary human rights are based upon the ideal of social justice.??* Social justice
is centred around human rights, respect, protection, promotion and fulfilment, equality
and the redress of past injustices.??® Social justice is a communal effort dedicated to
creating and sustaining a fair and equal society in which everyone and all groups are
valued and affirmed.??® Social justice promotes empowering individual and communal

action to support restorative justice and fully implement human and civil rights.??’

Achieving social justice is also connected to healing the injustices of the past. Social
justice encompasses efforts to end systemic violence and racism and all systems
devaluing any person's dignity and humanity.??® A theme recognised within the social
justice theory is that the legacy of past injustices remains around us.??° Advocating for
social justice could promote policies addressing systematic barriers, allowing the past
divisions to heal.?° In the Preamble of the Constitution, social justice and human rights
fulfilment are jointly set out as one of the aims of the Constitution. The Constitution
aims to "[h]eal the divisions of the past and establish a society based on democratic

values, social justice and fundamental human rights."
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The following findings from the above definitions and discussions of social justice are
noted. First, the authors discussed above have recognised the role of human rights
fulfilment in the achievement of social justice social. Thus, a preliminary link between
these two concepts has been established. Secondly, justice is about equality, fairness
and equal access to all rights and privileges for everyone, including the fair distribution
of opportunities and burdens within society. Thirdly, social justice is centred around
human rights, respect, protection, promotion, and fulfilment. Fourthly, social justice is
a collective effort and is aimed at the collective improvement of everyone's lives. Note
that the collective nature of social justice, which aims to benefit everyone's lives,
contrasts the individual-centred nature of corruption. As noted above in Section 2.2,
the individual-centred nature of corruption aims at the benefit of one person or one
group of persons at the expense of the overall group. Thus, there is evidence of a
conflict between what these two concepts achieve or aim to achieve. Lastly, when
human rights are undermined, the possibility of achieving social justice drastically

decreases. For this study, social justice is defined as:?3!

The manifestation of human rights in the everyday lives of people at every level of society.
Social justice includes the fair and just distribution of all opportunities, benefits, privileges and
burdens in a society. Social justice is only possible through the equal enjoyment of all rights
and freedoms, regardless of human diversity.

2.5 CONCLUSION

In this chapter, the three core concepts that make up the central question of this study,
(a) corruption, (b) human rights, and (c) social justice, have been introduced. This
study focuses specifically on corruption within government and socio-economic rights
as included in human rights. The consequences or, at times, obligations or
expectations that result from these three concepts have been shown. It is accepted

that there are various definitions for corruption, human rights, and social justice.

231 L exisNexis "Social justice hub", https://www.lexisnexis.co.za/lexis-digest/resources/covid-19-
resource-centre/practice-areas/social-justice-hub (accessed on 28 January 2022).
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Corruption can take multiple forms and has various consequences. Chapter 3 will
address corruption within government in South Africa.

Human rights represent moral thresholds below which people should not fall. Human
rights belong to everyone simply by virtue of being human, and in South Africa, human
rights are guaranteed to everyone in the Constitution. The respect, protection,
promotion, and fulfilment of specific socio-economic rights in South Africa are
examined in Chapter 4. Human rights, respect and fulfilment have been mentioned in
achieving social justice. The theory involved in social justice accepts that past
injustices are still all around us. Social justice is concerned with healing these past
injustices. One of the main themes of social justice is human rights fulfilment, followed
by the idea of equality, including the fair distribution of rights, burdens, resources, and
opportunities. The achievement of social justice in South Africa is discussed in Chapter
5.

This chapter has laid the foundation of this study, encompassing the three core
concepts that make up this study. As the study progresses into subsequent chapters,
the central question that persists is the degree of interconnectedness between these
three concepts. To comprehend the role of corruption within this three-fold
relationship, Chapter 3 focuses on corruption in government departments in South
Africa, particularly two departments associated with the realisation of the socio-
economic contained in Sections 27 and 29 of the Constitution, namely the Department
of Health and the Department of Education. This study is limited to assessing the right
to access healthcare as contained in Section 27(1)(a) and the right to a basic
education in Section 29(a). Due to this limitation, the two government departments
examined in Chapter 3 are the Department of Health and the Department of Basic

Education.
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CHAPTER 3: THE EXTENT OF CORRUPTION WITHIN NATIONAL
DEPARTMENTS IN SOUTH AFRICA

3.1 INTRODUCTION

In Chapter 1, it has been established that the knowledge gaps this study aims to
address is to demonstrate that corruption, specifically governmental corruption,
human rights, specifically socio-economic rights, and social justice, have a three-fold
interconnected relationship. Therefore, an element of this study is to examine
corruption within government in national departments in South Africa as it relates to
the government's (at times) inability to provide human rights-enabling services to all
people of South Africa. Note that for the purposes of this study the term human rights-
enabling services refers to services provided by the government of South Africa as it
relates specifically to the fulfilment of the socio-economic rights recognised in Sections
27 and 29 of the Constitution.

This chapter will address corruption within government in two specific government
departments in South Africa, namely Department of Health and the Department of
Education in South Africa. See below Section 3.5 on the Department of Health and
Section 3.6 on the Department of Education. Before addressing these two specific
departments this chapter provides a background to existing evidence of corruption
within government in South Africa for example statistics from the Corruption
Perception Index and Corruption Watch are summarised to prove a brief context of

corruption within government in South Africa.

First, to depart, this chapter introduces the nature of the crime of corruption. The
secretive nature of this crime must be acknowledged to understand what type of
evidence of corruption is available. Secondly, international perceptions of public sector
corruption in South Africa compared to international perceptions of public sector
corruption in ten other territories are summarised to assess whether the South African

public sector is internationally perceived to be corrupt compared to other territories.
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Transparency International provides statistics on these international perceptions of

public sector corruption.?3?

Thirdly, specific incidents of proven corruption in South Africa, provided by the anti-
corruption agency Corruption Watch,?3? are discussed before addressing corruption
within specific South African government departments. These government
departments include (a) the Department of Health and (b) the Department of Basic
Education. These specific government departments are discussed because they
relate to the fulfilment of human rights in Sections 27 and 29 of the Bill of Rights in the
Constitution.

This chapter concludes with a brief discussion of the investigation into state capture in
South Africa. This discussion of state capture in South Africa is included to show that
governmental funding stolen and misappropriated by state-owned enterprises via
corruption drains and distorts the whole of the national government budget, adversely
affecting the fact that government funding could be more readily available and used
more effectively. If the government's budget were not drained by corruption in state-
owned enterprises, the government would have more funding to invest in the public

service sector.

Corruption in South Africa is not a new topic.?** The South African Special
Investigating Unit was created in 1997 by the first democratically elected President of
South Africa, Nelson Mandela.?®> Mandela created this unit because corruption in
South Africa had reached such high levels.?3¢ By 1999, the Special Investigating Unit
investigated over 90,000 corruption cases involving approximately R7 billion.2%” In

2021, more than 20 years after the creation of the Special Investigating Unit, South

282 Transparency International "The ABCs of the CPIl: How the Corruption Perceptions Index is
calculated”, https://www.transparency.org/en/news/how-cpi-scores-are-calculated (accessed on 1
August 2022).

2383 Corruption Watch "About Corruption Watch", https://www.corruptionwatch.org.za/about-us/who-
we-are/about-corruption-watch/ (accessed on 21 June 2022).

234 Basopu 2010:3-86. See also, Rose-Ackerman 2016:1-215; Olaniyan 2014:1-399; Rispel et al.
2016:239-249.

235 Grobler & Joubert 2004:90-102.

236 Grobler & Joubert 2004:90-102.

237 Grobler & Joubert 2004:90-102.
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African Finance Minister Enoch Godongwana warned in the Medium-Term Budget
Policy Statement that rampant corruption was a persistent issue draining public
finances.?*® Thus, this unit was created in 1997 due to the pressing need to combat
governmental corruption; more than 20 years later, this need still exists. Budhram and
Geldenhuys?® note, "[tlhere is little doubt about the widespread incidence of
corruption in South Africa.” Budhram and Geldenhuys?#° further point out that South
Africa has been experiencing continued high levels of corruption within government
over the past few years. This corruption, they claim, is acknowledged by the

government of South Africa, and continuously exposed in the media.

3.2 THE SECRETIVE NATURE OF CORRUPTION

Corruption is an elusive crime.?*! Unfortunately, very little concrete information is
publicly available on the extent and impact of corruption.?4? Corruption is by nature
secretive and concealable under many different disguises.?43

Due to the element of elusion connected to this crime, factual data of when corruption
has occurred and to what extent is scarce.?** There is a gap in the literature regarding
the actual current occurrences of corruption.?*> Olaniyan?® suggests that it is almost
impossible to determine precisely how deep corruption flows partly because of the
notorious secrecy within which corruption occurs. Literature, including data that can
be used as evidence to show corruption occurrences, is typically only published long

after the corrupt act has occurred.?*’ Rispel et al.?*® agree that due to the nature of the

238 Kota & Hingston "South Africa's corruption busters: short-changed on funding and political
commitment”, https://theconversation.com/south-africas-corruption-busters-short-changed-on-
funding-and-political-commitment-173072 (accessed on 5 May 2022).
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crime of corruption, finding empirical evidence and data on the occurrence of the crime
is not a simple task. Malherbe?*° points out that corruption is difficult to detect and

notoriously difficult to prove in court once disclosed.

Rose-Ackerman?? attests to this gap in the literature, describing corruption as a crime
involving various activities, all done secretively. Objective measures of corruption are
challenging to find because most corrupt actors seek to conceal their actions.
However, according to Rose-Ackerman,?®! even perceptions of corruption can be
valuable. Rose-Ackerman?®? claims that perceptions of corruption, like those provided
by Transparency International in their annual CPI, can be useful when researching
public sector corruption. These perceptions can be used as an indicator of where or
whether public sector corruption occurs.?>® These perceptions of public sector

corruption are discussed below.

3.3 CORRUPTION PERCEPTION INDEX SCORES

Transparency International has annually awarded CPI scores since 1995.25 These
scores indicate how corrupt a country's public sector is perceived.?®® Going further
than suggesting that perceptions of corruption like those provided by Transparency
International are valuable, Rose-Ackerman?°® argues that the most popular measure

of public sector corruption is Transparency International's CPI. Olaniyan®®’ agrees that

249 Malherbe 2001:111.

250 Rose-Ackerman 2016:14.

251 Rose-Ackerman 2016:14.

252 Rose-Ackerman 2016:14.

253 Rose-Ackerman 2016:14. Discussing perceptions of corruption see generally, Melgar et al.
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254 Rose-Ackerman 2016:15. See also, "The extraordinary pioneering work of Transparency
International, founded in 1993, has been instrumental in legitimizing efforts to focus on
transparency, corruption and honesty around the world." Shordt et al. 2006:9.

255 Rose-Ackerman 2016:15.

25 Rose-Ackerman 2016:15. "Respected as a leading global indicator of perceptions of public sector
corruption, the CPI scores and ranks 180 countries and territories around the world based on those
perceptions. It draws on 13 expert assessments and surveys, and scores countries on a scale of
zero to 100, where zero is highly corrupt and 100 is very clean. Corruption Watch "Annual Report
2022", https://lwww.corruptionwatch.org.za/wp-content/uploads/2023/04/Corruption-
Watch_Report_Final_4April.pdf (accessed on 19 June 2023).
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this corruption index is the most used and acceptable tool for assessing public sector
corruption. Transparency International®®® explains, "The CPI ranks 180 countries and
territories worldwide by their perceived levels of public sector corruption.” The results
are given on a scale of 0, indicating highly corrupt, to 100, indicating no corruption has

been reported for the specific country.?>°

Corruption Perception Index scores are calculated according to a list of various forms
of corruption within a territory.?6? The forms of corruption included in the calculation of
a CPI score include the following: (a) diversions of public funds, (b) bribery, (c)
nepotistic appointments in the public sector, (d) access to information on government
activities and public affairs, (e) officials using their public office for private gain, and (f)

the ability of governments to contain corruption in the public sector, amongst others.?!

To set the background for the discussion of whether there is corruption in the public
sector in South Africa, the summary below shows how corrupt the public sector in
South Africa is internationally perceived to be according to Transparency International.
This summary includes the CPI scores that South Africa has received from 2010 to
2022 alongside the CPI scores of ten other territories received from 2010 to 2022,
including (a) Australia, (b) Botswana, (c) Brazil, (d) Germany, (e) India, (f) New
Zealand, (g) the United Kingdom, (h) the United States of America (i) Zambia, and (j)

Zimbabwe.

These territories have been selected from continents across the globe to give a broad
scope to the comparison. These territories have been selected randomly to keep the
comparison free from bias. Three territories, namely Botswana, Zambia and

Zimbabwe, have been chosen from Africa to compare South Africa with territories on
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the same continent. Other territories like the United States of America and the United
Kingdom have been included alongside Brazil and India to include a perspective of

various continents worldwide.
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Territory | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 |2016 |2017 |2018 |2019 |2020 |2021 | 2022
CPI%2 | CPI%2 | CPI264 | CPI2ES | CPI266 | CPI267 | CPI268 | CPI26° | CPI27® | CPI7 | CPI272 | CPI?73 | CPI?74

Australia  [¥:¥ 88 85 81 80 79 79 77 77 77 77 74 75

Botswana [ists) 61 65 64 63 63 60 61 61 61 60 55 60

Brazil 37 38 43 42 43 38 40 37 35 35 38 38 38

Germany | 80 79 78 79 81 81 81 80 80 80 80 79
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Olaniyan,?’® in observing various CPI scores, specifically mentions territories in Africa
and their consistently low CPI ranking by Transparency International. Olaniyan?’®
argues that the CPI scores of territories on the African continent show that public
sector corruption remains embedded. The above data set of CPI scores received by
South Africa shows that South Africa has scored consistently below 50 over the last
thirteen years, meaning South Africa is scoring persistently closer to 0, indicating
highly corrupt. As discussed below in Section 3.7, the investigation into state capture
in South Africa demonstrates that this perceived high level of public sector corruption
is accurate. In this data set, New Zealand has consistently scored as the least corrupt
territory, and Zimbabwe has consistently scored as the most corrupt territory. To
elaborate on corruption within government in South Africa, statistics of reported

incidents of corruption are summarised below.

3.4 CORRUPTION WATCH STATISTICS 2018-2022

As mentioned in Section 2.2, Corruption Watch is a South African-based independent
civil society organisation.?’”” Corruption Watch was started in 2012 to expose
corruption in South Africa. Corruption Watch receives tips from the public on corrupt
experiences, which this organisation then investigates. This organisation releases
annual reports of corruption trends, occurrences, and investigations in South Africa.?’®

Below, the annual reports of Corruption Watch from 2018 to 2022 are summarised.

The "2018 Annual Report" notes South Africa’'s CPI score of 43, explaining that this

score is the same as the previous year. A CPI score of 43 shows that the perception

275 Qlaniyan 2014:2.

276 Qlaniyan 2014:3.

277 Corruption Watch "About Corruption Watch", https://www.corruptionwatch.org.za/about-us/who-
we-are/about-corruption-watch/ (accessed on 21 June 2022).

278 Corruption Watch "About Corruption Watch", https://www.corruptionwatch.org.za/about-us/who-
we-are/about-corruption-watch/ (accessed on 21 June 2022).
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of corruption in the public sector in South Africa remains high.?’® In 2018, the primary
forms of reported corruption were abuse of public power, bribery, employment
corruption, and public procurement corruption. The most corrupt sectors in 2018 were
the school, policing and licensing sectors.?®° By 2018, Corruption Watch had received
24,500 reports of corruption. Note that although this organisation started in 2012, 57
per cent of the reports received are from 2016 to 2018. In 2018, they received 4,200

reports of corruption.?8!

The "2019 Annual Report" notes that bribery and public procurement corruption were
the most common forms of corruption reported.?8? In 2019, Corruption Watch received
an average of 10 reported incidents of corruption a day. During this period, the school,
policing, and mining sectors were the hotspots for corruption. By 2019, Corruption
Watch had received 28,196 reports of corruption, with 3,694 reports received in
2019.28

The "2020 Annual Report" points out that this year had 4,780 reports of alleged
corruption. The 2020 figure of 4,780 follows 2017's record number of 5,334 reported
incidents of corruption - 2017 and 2020 were record-breaking years regarding the
number of reported corruption incidents.?®* During 2020, public procurement

corruption, fraud, and public maladministration were the most common forms of

279 Corruption Watch "Annual Report 2018", https://www.corruptionwatch.org.za/wp-
content/uploads/2019/05/CW-Annual-Report-2018-Upholding-Democracy-Single-Pages-Agent-
Orange-Design-10042019.pdf (accessed on 21 June 2022).

280 Corruption ~ Watch  "Annual Report  2018", https://www.corruptionwatch.org.za/wp-
content/uploads/2019/05/CW-Annual-Report-2018-Upholding-Democracy-Single-Pages-Agent-
Orange-Design-10042019.pdf (accessed on 21 June 2022).

281 Corruption  Watch  "Annual Report 2018, https://www.corruptionwatch.org.za/wp-
content/uploads/2019/05/CW-Annual-Report-2018-Upholding-Democracy-Single-Pages-Agent-
Orange-Design-10042019.pdf (accessed on 21 June 2022).

282 Corruption  Watch  "Annual  Report  2019" https://www.corruptionwatch.org.za/wp-
content/uploads/2020/03/CRW0320_7171_AnnualReport-2019.pdf (accessed on 21 June 2022).

28 Corruption  Watch  "Annual  Report  2019" https://www.corruptionwatch.org.za/wp-
content/uploads/2020/03/CRW0320_7171_AnnualReport-2019.pdf (accessed on 21 June 2022).

284 Corruption Watch "Annual Report  2020", https://www.corruptionwatch.org.za/wp-
content/uploads/2021/05/Corruption-Watch-AR-2020-DBL-PG-20210324.pdf (accessed on 30 May
2021).
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corruption reported. In 2020, the healthcare sector was highlighted as one of the most

corrupt.2®

The "2021 Annual Report" points out South Africa’'s CPI score 44. This report claims
that this score shows an urgent need for government to implement existing anti-
corruption commitments. Emphasis is made in this report on the belief of Corruption
Watch that corruption undermines the government's ability to guarantee their people's
human rights.?®® The main forms of corruption reported were abuse of public authority,
public procurement corruption and public maladministration. Sectors with the most
reported incidents of corruption were the school and policing sectors alongside
Coronavirus disease 2019 (hereafter Covid-19) related corruption.?®” In 2021,
Corruption Watch received 3,248 reports of corrupt incidents. Since its inception in

2012, Corruption Watch has received a total of 36,224 reports of corruption.288

In 2021, Corruption Watch published an article examining an investigation by the
Special Investigating Unit on the misuse of funding provided by the South African
government in 2020. These funds were intended to combat the fight against the spread
of Covid-19 and provide relief to communities during this health pandemic.?®® The total
amount budgeted by the government of South Africa towards Covid-19 relief was R500
billion. This investigation exposes that the Special Investigating Unit unearthed 6,140
government officials fraudulently claiming from the Unemployment Insurance Fund "to

the value of R41,009,737."%°0 This exposure of the fraudulent and corrupt theft of

285 Corruption  Watch  "Annual  Report  2020" https://www.corruptionwatch.org.za/wp-
content/uploads/2021/05/Corruption-Watch-AR-2020-DBL-PG-20210324.pdf (accessed on 30 May
2021).

286 Corruption Watch "Annual Report 2021: From crisis to action",
https://www.corruptionwatch.org.za/wp-content/uploads/2022/03/cw-2021-annual-report-10-years-
20220330-spreads.pdf (accessed on 3 August 2022).

287 Corruption Watch "Annual Report 2021: From crisis to action",
https://www.corruptionwatch.org.za/wp-content/uploads/2022/03/cw-2021-annual-report-10-years-
20220330-spreads.pdf (accessed on 3 August 2022). See also, Rispel et al. 2021:1-28.

288 Corruption Watch "Annual Report 2021: From crisis to action"”,
https://www.corruptionwatch.org.za/wp-content/uploads/2022/03/cw-2021-annual-report-10-years-
20220330-spreads.pdf (accessed on 3 August 2022).

289 Corruption Watch "SIU on the trail of government officials abusing Covid-19 procurement",
https://www.corruptionwatch.org.za/siu-on-the-trail-of-govt-officials-abusing-covid-19-
procurement/ (accessed on 2 March 2021). See also, Rispel et al. 2021:1-28.

290 Corruption Watch "SIU on the trail of government officials abusing Covid-19 procurement”,
https://www.corruptionwatch.org.za/siu-on-the-trail-of-govt-officials-abusing-covid-19-
procurement/ (accessed on 2 March 2021).
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government funding is evidence that more relief could have been felt during the
pandemic in South Africa if this funding had not been stolen. When funding is aimed
at relief, the theft of such funding inevitably says that more relief could have been felt

had that theft not occurred.

A total of 10 per cent of corruption reports received by Corruption Watch from 2012 to
2021 related to corruption in the Department of Basic Education. The corruption
reported in this Department included abuse of authority in the recruitment and
procurement processes, misappropriation of public resources, bribery, and sextortion.
From 2012 to 2021, 48 per cent of public healthcare corruption reports related to public

procurement irregularities.?®!

In 2022, Corruption Watch received 2,168 reports of corruption. The most predominant
forms of corruption reported were bribery, employment irregularities, public
procurement corruption, fraud, public maladministration, and extortion. The most
common forms of corruption in the public sector were abuse of authority, bribery,
public procurement corruption, extortion, and dereliction of duty. Corruption hotspots
in 2022 were the school, policing, licensing, mining, healthcare, business, and
construction sectors. In 2022, Gauteng was rated as the most corrupt province, with
43 per cent of corruption reports relating to this province. In 2022, the top implicated
municipality was the City of Johannesburg municipality, also located in Gauteng; 36

per cent of reports received related to this municipality.?®> Reports relating to

291 See generally, Corruption Watch "Annual Report 2018", https://www.corruptionwatch.org.za/wp-
content/uploads/2019/05/CW-Annual-Report-2018-Upholding-Democracy-Single-Pages-Agent-
Orange-Design-10042019.pdf (accessed on 21 June 2022); Corruption Watch "Annual Report

2019", https://www.corruptionwatch.org.za/wp-
content/uploads/2020/03/CRW0320_7171_AnnualReport-2019.pdf (accessed on 21 June 2022);
Corruption Watch "Annual Report 2020: From crisis to action",

https://www.corruptionwatch.org.za/wp-content/uploads/2021/05/Corruption-Watch-AR-2020-DBL-
PG-20210324.pdf (accessed on 30 May 2021); Corruption Watch "Annual Report 2021",
https://www.corruptionwatch.org.za/wp-content/uploads/2022/03/cw-2021-annual-report-10-years-
20220330-spreads.pdf (accessed on 3 August 2022); Corruption Watch "Annual Report 2022",
https://www.corruptionwatch.org.za/wp-content/uploads/2023/04/Corruption-
Watch_Report_Final_4April.pdf (accessed on 19 June 2023).

292 Corruption ~ Watch  "Annual  Report 2022, https://www.corruptionwatch.org.za/wp-
content/uploads/2023/04/Corruption-Watch_Report_Final_4April.pdf (accessed on 19 June 2023);
Corruption Watch "2022 Executive Summary”, https://www.corruptionwatch.org.za/wp-
content/uploads/2022/09/corruption-watch-ACT-2022-digital-combined-agent-orange-design-
20220907.pdf (accessed on 19 June 2023).
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corruption in the Department of Basic Education were the highest in Gauteng,
receiving 51 per cent of the reports on public education corruption. Gauteng also
received the most reports for public healthcare corruption, with 39 per cent of public
healthcare corruption reports relating to Gauteng.?®®> The Gauteng Department of

Health is discussed in Section 4.5.

The "2022 Annual Report" addresses procurement corruption as one of the most
common forms of public sector corruption in South Africa. This report notes that due
to the vast amounts of public procurement corruption, Corruption Watch launched
Procurement Watch in 2021. Procurement Watch was launched to monitor the public
procurement sector and provide a platform to report corrupt activities within public
procurement. Corruption Watch states unequivocally in this report that corruption
within government remains central to human rights abuse.?®* Since 2012, Corruption
Watch?®® has received over 38,000 reports of alleged corruption, equating to roughly
3,490 reports per annum, meaning roughly nine reports of alleged corruption daily.
Note that since not all corruption is reported and that corruption that is reported is not
necessarily reported to Corruption Watch, this is a large number of reported

corruptions received by them.

3.5 CORRUPTION IN THE DEPARTMENT OF HEALTH

Corruption in the public healthcare sector in South Africa is indeed a serious issue.?%

The public healthcare sector was a corruption hotspot in the following Corruption

293 Corruption Watch "2022 Executive Summary", https://www.corruptionwatch.org.za/wp-
content/uploads/2022/09/corruption-watch-ACT-2022-digital-combined-agent-orange-design-
20220907.pdf (accessed on 19 June 2023).

2% Corruption Watch "2022 Executive Summary”, https://www.corruptionwatch.org.za/wp-
content/uploads/2022/09/corruption-watch-ACT-2022-digital-combined-agent-orange-design-
20220907.pdf (accessed on 19 June 2023).

2% Corruption  Watch  "Annual  Report 2022, https://www.corruptionwatch.org.za/wp-
content/uploads/2023/04/Corruption-Watch_Report_Final_4April.pdf (accessed on 19 June 2023).

2% Maphumulo & Bhengu 2019:1-9; Rheeder 2021:84. See generally, Mudau & Madzivhandila
2022:18-19; Rispel et al. 2021:1-28; Dhai & Mahomed 2018(a):8-10; Dhai 2023:76; The Presidency
of the Republic of South Africa "Launch of Health Sector Anti-Corruption Forum",
https://www.thepresidency.gov.za/press-statements/launch-health-sector-anti-corruption-forum
(accessed on 2 February 2023).
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Watch?®” annual reports: 2012, 2013, 2015, 2018, to 2022. Corruption in the public
healthcare sector in South Africa has explicitly received negative press and has been
investigated by various organisations and academics.?®® The public healthcare sector
has suffered immensely under mismanagement, corruption, and incompetence, which
has been detrimental to the public.?®® Van Staden,*%° a Parliament of South Africa
member, maintains that corruption within government has ultimately brought the public

healthcare sector to its knees.

In the following discussion, there are mentions of corruption related to the Covid-19
pandemic - note that although some may argue that this corruption is situational and
occurred only because of the situation at hand and that, therefore, it does not reflect
the state of corruption under normal circumstances. This study suggests that although
this is partly true, it is also possible that these corrupt occurrences when there was an
influx of opportunity show the weaknesses within the internal control policies and that
the accountability mechanisms are pliable to corrupt actions. Corruption during this
time also shows the moral fibre of those willing to be corrupt if the opportunity presents

itself.

To set the backdrop to the state of public healthcare in South Africa, note that in 2016,
Aaron Motsoaledi,3%! the then South African Minister of Health, said the healthcare

sector was very distressed. Motsoaledi®®? pointed out the following problems,

297 Corruption Watch "Annual Reports", https://www.corruptionwatch.org.za/reading-and-media-
room/annual-reports-2/ (accessed on 19 June 2023).

298 Corruption ~ Watch  "Annual Report  2020", https://www.corruptionwatch.org.za/wp-
content/uploads/2021/05/Corruption-Watch-AR-2020-DBL-PG-20210324.pdf (accessed on 30 May
2021).

299 parliament of the Republic of South Africa "National Assembly debates corruption in public
healthcare system”, https://www.parliament.gov.za/news/national-assembly-debates-corruption-
public-healthcare-system (accessed on 2 February 2023). See generally, Maphumulo & Bhengu
2019:1-9 discussing the challenges of quality improvement of healthcare in post-apartheid South
Africa.

300 parliament of the Republic of South Africa "National Assembly debates corruption in public
healthcare system", https://www.parliament.gov.za/news/national-assembly-debates-corruption-
public-healthcare-system (accessed on 2 February 2023).

301 News 24 "Health minister outlines plan of action”, https://www.news24.com/News24/health-
minister-outlines-plan-of-action-20180609 (accessed 30 August 2021).

302 News 24 "Health minister outlines plan of action”, https://www.news24.com/News24/health-
minister-outlines-plan-of-action-20180609 (accessed 30 August 2021). Note that in South Africa
overcrowding in public healthcare is one of the main obstacles to the fulfilment of the right to access
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"overcrowding, long waiting lists for treatment, irregular buying of goods, poor financial
management and a chronic shortage of human resources." The current public
healthcare system in South Africa in 2023 is described as riddled with corruption, as
seen below in the words of South African President Cyril Ramaphosa. Arguably, these
challenges stem from the rampant corruption in the Department of Health, as shown
below.3%® Suppose these healthcare sector challenges of overcrowding, staff
shortages, and poor financial management are not addressed. In that case, these
challenges will have a detrimental long-term effect on this department's ability to
deliver healthcare services to everyone.®** As seen in Section 4.5, these issues
mentioned by Motsoaledi have persisted. Rispel et al.2%® maintain that corruption in
the Department of Health in South Africa is evident and rampant. Rispel et al. note
that corruption within a healthcare sector has a detrimental impact on the provision of

healthcare services:306

Corruption in the health sector is a global problem, and the magnitude is significant in both rich
and poor countries. Corruption has negative consequences for economic growth and
development and adversely affects health service delivery, accessibility, affordability, efficiency
and equity. Corruption also affects health policy and spending priorities, and can be deadly in
some instances.

Concerning corruption in South Africa in general, Rispel et al.2%” point out that South
Africa has high levels of corruption across the public sectors and undermines the
country's ability to achieve various social and developmental goals. Note the mention

healthcare, as will be discussed in Section 4.5 of this study See generally, Van De Ruit & Wallis
2020:52-57.

303 See generally, Rispel et al. 2016:239-249; Maphumulo & Bhengu 2019:1-9; Mudau & Madzivhandila
2022:18-19; Dhai 2023:76; Parliament of the Republic of South Africa "National Assembly debates
corruption in public healthcare system", https://www.parliament.gov.za/news/national-assembly-
debates-corruption-public-healthcare-system (accessed on 2 February 2023); Kota & Hingston
"South Africa's corruption busters: short-changed on funding and political commitment”,
https://theconversation.com/south-africas-corruption-busters-short-changed-on-funding-and-
political-commitment-173072 (accessed on 5 May 2022).

304 Auditor General South Africa 2022:54. Discussing the challenges of quality improvement of
healthcare in post-apartheid South Africa, see generally, Maphumulo & Bhengu 2019:1-9.

305 Rispel et al. 2016:239-249.

306 Rispel et al. 2016:240.

307 Rispel et al. 2016:241.
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by Rispel et al.3% that public sector corruption undermines social and developmental
goals. This consequence of corruption was also noted in Section 2.2. Rispel et al.3%
interviewed informants when conducting their research on corruption in the South
African Department of Health. Rispel et al.3° noted that most of the informants they
spoke to indicated they knew of corruption within the public healthcare sector. The
informants "were of the opinion that corruption is pervasive, particularly in the public
health sector. For example, respondents comment on corruption in the public sector
that it is 'rampant'... and has reached uncontrollable levels." Furthermore, all the
informants believed there was corruption in the South African public healthcare sector
and that they had personal experience of hearing about or dealing with an incident of
corruption.3!! From the findings of Rispel et al.,3'? suppliers and service providers were
implicated in corruption within the public healthcare sector in South Africa.3!3

Rheeder3'# points out that Corruption Watch received a large and increasing number
of complaints about corruption in the public healthcare sector during the first six
months of 2018. State capture and corruption were identified as primary risk factors
for the South African public healthcare sector.3!® This, Rheeder3'® argues, is confirmed
by the fact that the Special Investigating Unit launched a new programme to focus
specifically on corruption, waste and fraud in the public healthcare sector because "the
sector is suspected of extensive corruption and is regarded as the area most

vulnerable to corruption.”

On 1 October 2019, President Ramaphosa officiated the launch of the Health Sector
Anti-Corruption Forum.3*” The reason for the launch of this anti-corruption forum

308 Rispel et al. 2016:241.

309 Rispel et al. 2016:244.

310 Rispel et al. 2016:244.

311 Rispel et al. 2016:244.

312 Rispel et al. 2016:244.

313 Rispel et al. 2016:244.

314 Rheeder 2021:84.

315 Rheeder 2021:84.

316 Rheeder 2021:84.

317 The Presidency of Republic of South Africa "Launch of Health Sector Anti-Corruption Forum®,
https://www.thepresidency.gov.za/press-statements/launch-health-sector-anti-corruption-forum
(accessed on 2 February 2023).
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focusing specifically on the healthcare sector is explained by the government of South

Africa as follows:318

The health sector - public and private - is vulnerable to fraud and corruption because of large
and varied numbers of transactions on goods and services in terms of fraudulent orders, tender
irreqularities, fiscal dumping by government departments through non-governmental
organisations, bribery, over-pricing, poor governance, transfer of liabilities to the state, and
bogus and fraudulent qualifications.

The launch of the Health Sector Anti-Corruption Forum by the government of South

Africa proves that the government acknowledges corruption in the Department of
Health. In 2019, Advocate Andy Mothibi,3'° Head of the Special Investigating Unit,

reported that fraud, waste and abuse of finances in the healthcare sector totalled R39

billion annually. In 2020, the healthcare sector was highlighted as the most corrupt

sector by Corruption Watch.32° In July 2020, Corruption Watch released a report on

corruption in the public healthcare sector in South Africa based on the whistle-blower

reports that the organisation received from the public.3?! This report revealed trends,

patterns, and hotspots of corruption in the public healthcare sector. The statistics from

this report show that even when South Africa faced the Covid-19 pandemic, corruption

318

319

320

321

The Presidency of Republic of South Africa "Launch of Health Sector Anti-Corruption Forum®,
https://www.thepresidency.gov.za/press-statements/launch-health-sector-anti-corruption-forum
(accessed on 2 February 2023).

Ramaphosa "President Cyril Ramaphosa on Health Sector Anti-Corruption Forum",
https://www.gov.za/speeches/president-cyril-ramaphosa-health-sector-anti-corruption-forum-2-oct-
2019-0000 (accessed on 2 February 2023).

Corruption ~ Watch  "Annual Report  2020", https://www.corruptionwatch.org.za/wp-
content/uploads/2021/05/Corruption-Watch-AR-2020-DBL-PG-20210324.pdf (accessed on 30 May
2021).

Corruption Watch "Annual Report  2020", https://www.corruptionwatch.org.za/wp-
content/uploads/2021/05/Corruption-Watch-AR-2020-DBL-PG-20210324.pdf (accessed on 30 May
2021).
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did not slow down.3?2 The following are highlighted in this report about corruption within
the public healthcare sector in South Africa:323

We highlighted almost 700 cases of healthcare corruption, and we emphasised that those
entrusted with our well-being failed to heed the call for action. As a result, the country's health

system is under immense pressure.

From April 2020 to June 2021, the total Covid-19 expenditure by South African
government departments exceeded R138 billion.3?* Of this amount, R14.8 billion is
under investigation by the Special Investigating Unit.3?° In 2021, there were so many
allegations of corruption under investigation by the Special Investigating Unit that the
2021 report to Parliament's Standing Committee on Public Accounts took two and a
half hours to present and consisted of 118 PowerPoint slides.3?6 As Rheeder3?’ points
out, one of many examples of corruption under investigation was procuring personal
protective equipment from unlicensed suppliers. This form of procurement corruption

during Covid-19 is also pointed out by Mudau and Madzivhandila®?® below.

In 2021, the Health Sector Anti-Corruption Forum and the Special Investigating Unit
took on numerous cases of alleged corruption in provincial public healthcare
departments.®? Irregularities in the public procurement process within the public
healthcare sector were exposed when former Minister of Health Zweli Mkhize resigned
in August 2021 after being implicated in the irregular procurement of a Covid-19-
related communication service tender, which resulted in the alleged misappropriation
of R150 million.33°

822 Corruption ~ Watch  "Annual Report  2020", https://www.corruptionwatch.org.za/wp-
content/uploads/2021/05/Corruption-Watch-AR-2020-DBL-PG-20210324.pdf (accessed on 30 May
2021). See also, Rispel et al. 2021:1-28,16(12).

823 Corruption ~ Watch  "Annual Report 2020, https://www.corruptionwatch.org.za/wp-
content/uploads/2021/05/Corruption-Watch-AR-2020-DBL-PG-20210324.pdf (accessed on 30 May
2021).

324 Rheeder 2021:84-88.

325 Rheeder 2021:84-88.

326 Rheeder 2021:84-88.

327 Rheeder 2021:84-88.

328 Mudau & Madzivhandila 2022:18-19. See also, Rispel et al. 2021:1-28.

329 Amnesty International "South Africa 2021", https://www.amnesty.org/en/location/africa/southern-
africa/south-africa/report-south-africa/ (accessed on 22 June 2022).

330 Amnesty International "South Africa 2021", https://www.amnesty.org/en/location/africa/southern-
africa/south-africa/report-south-africa/ (accessed on 22 June 2022).
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In 2021, Kota3*! emphasised the presence of corruption in the public healthcare sector
in South Africa, reiterating the amount of R14.8 billion associated with Covid-19
spending the Special Investigating Unit told Parliament was being investigated for
procurement irregularities. It can only be imagined that if this amount of R14.8 billion
were not being investigated but were seen in, for example, the construction of public
hospitals, the state of public healthcare in South Africa would already appear healthier.
Kota33? discusses corruption in general, claiming that in South Africa, an estimated
R27 billion is lost to corruption within government annually. Kota®33 points out that this
"represents over one-third of the 2021/22 health budget. In addition, between R159
and R400 billion is lost in illicit financial flows annually in the country.”

Mudau and Madzivhandila33** point out the Special Reports of the Auditor-General on
corruption within Covid-19 initiatives. These Special Reports of the Auditor-General
were based on the financial management of the government's Covid-19 initiatives and
sought to undertake an audit of financial management initiatives and funds at selected

municipalities across South Africa.

The 2020 Special Report laid bare the extent to which corruption is deeply rooted in
the structures of public healthcare service provision in South Africa.33> This report
highlights the red flags of payment to deceased people, duplicate payments and
overpayments in the Unemployment Insurance Fund and the Covid-19 Temporary
Employer/Employee Relief Scheme.33¢ Mudau and Madzivhandila33®” suggest that a
common synopsis of the Auditor-General's first and second special reports on Covid-
19 initiatives is the poor financial management of public institutions and the

331 Kota & Hingston "South Africa's corruption busters: short-changed on funding and political
commitment”, https://theconversation.com/south-africas-corruption-busters-short-changed-on-
funding-and-political-commitment-173072 (accessed on 5 May 2022).

332 Kota & Hingston "South Africa's corruption busters: short-changed on funding and political
commitment”, https://theconversation.com/south-africas-corruption-busters-short-changed-on-
funding-and-political-commitment-173072 (accessed on 5 May 2022).

333 Kota & Hingston "South Africa's corruption busters: short-changed on funding and political
commitment”, https://theconversation.com/south-africas-corruption-busters-short-changed-on-
funding-and-political-commitment-173072 (accessed on 5 May 2022). See also, Rispel et al.
2021:1-28.

334 Mudau & Madzivhandila 2022:18-19.

335 Mudau & Madzivhandila 2022:18-19.

33 Mudau & Madzivhandila 2022:18-19.

337 Mudau & Madzivhandila 2022:18-19.
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embezzlement of public funds. They argue that the Covid-19 pandemic created an
opportunity for corruption to flourish in public healthcare and other sectors of the

economy.338

Regarding the third Special Report of the Auditor-General, Mudau and
Madzivhandila®3*® claim that municipalities failed to respond to the increased risk of
fraud in a crisis by not adjusting their fraud risk management processes and
implementing potent preventative controls. In terms of the procurement of personal
protective equipment during the Covid-19 pandemic, Mudau and Madzivhandila3+°
note the shortfalls of this procurement process, emphasising that "the procurement of
PPE was a testament to the haphazard manner in which municipalities responded to
the crisis." They also point out that there were no adequate analyses of all possible
suppliers before procuring personal protective equipment. There was also unfairness
in awarding government tenders, and caution was not exercised to avoid
overpricing.®*! Mudau and Madzivhandila3*? argue that where funds were supposed
to be utilised for quarantine sites and temporary shelters, inadequate planning by
some municipalities resulted in the facilities being over or underutilised. These reports
of the Auditor-General are a testament to the rampant corruption during the Covid-19
pandemic in South Africa.®*® Many scholars agree that COVID-19 highlighted the
inequalities embedded in South Africa and exposed the rampant corruption

permeating through the structures of public service and the Department of Health.344

Tembisa Hospital is a public hospital in South Africa located in Gauteng. This hospital

has come under immense criticism for issues such as corruption, procurement

338 Mudau & Madzivhandila 2022:18-19.

339 Mudau & Madzivhandila 2022:18-19.

340 Mudau & Madzivhandila 2022:18-19

341 Mudau & Madzivhandila 2022:18-19.

342 Mudau & Madzivhandila 2022:18-19.

343 Mudau & Madzivhandila 2022:18-19.

344 Rheeder 2021:84-88; Rispel et al. 2021:1-28; Mudau & Madzivhandila 2022:14-20; Mlambo &
Masuku 2020: 549-565; Kota & Hingston "South Africa's corruption busters: short-changed on
funding and political commitment”, https://theconversation.com/south-africas-corruption-busters-
short-changed-on-funding-and-political-commitment-173072 (accessed on 5 May 2022);
Corruption Watch "Annual Report 2020", https://www.corruptionwatch.org.za/wp-
content/uploads/2021/05/Corruption-Watch-AR-2020-DBL-PG-20210324.pdf (accessed on 30 May
2021).
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irregularities, maladministration, theft, infrastructure concerns, etc.2*> In 2021, Babita
Deokaran worked at the Gauteng Department of Health and raised concerns about
alleged corruption in Tembisa Hospital, amounting to more than R850 million. Babita
Deokaran was assassinated in 2021.34¢ The South African Special Investigating Unit
was tasked with investigating corruption at Tembisa Hospital after Babita Deokaran
blew the whistle on this amount of R850 million. In 2023, this investigation into
corruption at Tembisa Hospital is ongoing and has developed into investigating an R1
billion tender scandal.3*” A report of the investigation by the Special Investigating Unit
exposes serious maladministration and irregular procurement processes at

Tembisa.348

The discussion of corruption, procurement irregularities, mismanagement, shameful
public service delivery and the like at Tembisa could create a study of its own. For this
study, note that there are various accounts of corruption in this hospital, and there are
likewise various accounts of patients believing that their right to access healthcare was

345 The Gauteng Department of Health has reported that almost 800 babies died at Tembisa Hospital
from 2020 to 2023. See, Sobuwa "Almost 800 infants have died at Tembisa Hospital since 2020",
https://www.news24.com/news24/southafrica/news/almost-800-infants-have-died-at-tembisa-
hospital-since-2020-20230607 (accessed on 18 July 2023). See also, Seleka "Tembisa Hospital
back in spotlight after video surfaces of shocking conditions in casualty ward",
https://www.news24.com/news24/southafrica/news/tembisa-hospital-back-in-spotlight-after-video-
surfaces-of-shocking-conditions-in-casualty-ward-20221216 (accessed on 18 July 2023); Wicks
"SIU Recommends prosecution of two bigwigs in Tembisa hospital corruption scandal”,
https://fewn.co.za/2022/12/13/siu-recommends-prosecution-of-two-bigwigs-in-tembisa-hospital-
corruption-scandal (accessed on 18 July 2023).

346 News24 Investigations "Silenced | No investigation, no protection: Inside department head's big lie
to Babita Deokaran”, https://www.news24.com/news24/investigations/silenced-no-investigation-
no-protection-inside-department-heads-big-lie-to-babita-deokaran-20220801 (accessed on 18 July
2023); Singh "Corruption at Tembisa Hospital involves firms flagged by Babita Deokaran”,
https://www.businesslive.co.za/bd/national/2022-12-13-corruption-at-tembisa-hospital-involves-
firms-flagged-by-babita-deokaran/ (accessed on 18 July 2023).

347 Pongweni "Hawks raid properties of top ANC figure in R1bn Tembisa Hospital tender corruption
probe”, https://www.dailymaverick.co.za/article/2023-03-29-hawks-raid-properties-of-top-anc-
figure-in-rlbn-tembisa-hospital-tender-corruption-probe/ (accessed on 18 July 2023). See also,
News?24 Investigations "Silenced | No investigation, no protection: Inside department head's big lie
to Babita Deokaran”, https://www.news24.com/news24/investigations/silenced-no-investigation-
no-protection-inside-department-heads-big-lie-to-babita-deokaran-20220801 (accessed on 18 July
2023); Singh "Corruption at Tembisa Hospital involves firms flagged by Babita Deokaran",
https://www.businesslive.co.za/bd/national/2022-12-13-corruption-at-tembisa-hospital-involves-
firms-flagged-by-babita-deokaran/ (accessed on 18 July 2023).

348 Wicks "SIU Recommends prosecution of two bigwigs in Tembisa hospital corruption scandal”,
https://ewn.co.za/2022/12/13/siu-recommends-prosecution-of-two-bigwigs-in-tembisa-hospital-
corruption-scandal (accessed on 18 July 2023).
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not fulfilled due to the practices of this hospital.34° South African Minister of Health Joe
Phaahla mentions Tembisa Hospital in 2023 in an address to the South African
National Assembly, saying it should be remembered that not all public hospitals are

as corrupt and mismanaged as Tembisa.3>0

Concerning the death of Babita Deokaran after she drew attention to corruption in this
hospital and discussed corruption in the public healthcare sector in general, Van
Staden®! questioned how many more whistle-blowers need to die before this sector's
corruption gets the attention it deserves. See the discussion below from both

Phaahla®®? and Van Staden3®2 on the current corruption in this department.

In 2022, in the National Assembly, Van Staden3** moved a subject for discussion on

the prevalence of corruption, incompetence and poor management in public

349 See generally, Mndzebele 2014:396-408; Chaponda, et al. 2017:1-6; Sobuwa "Tembisa hospital
weighed down by staff shortages, ageing infrastructure",
https://www.news24.com/citypress/news/tembisa-hospital-weighed-down-by-staff-shortages-
ageing-infrastructure-20220421 (accessed on 18 July 2023); Wicks "Six months of nothing:
Tembisa Hospital staff who helped R1 billion tender mafia still at work",
https://www.news24.com/news24/investigations/six-months-of-nothing-tembisa-hospital-staff-who-
helped-rl-billion-tender-mafia-still-at-work-20230629 (accessed on 18 July 2023); Democratic
Alliance Gauteng "Tembisa Hospital endangers sick patients by discharging them early due to bed
shortage”, https://dagauteng.org.za/2022/11/tembisa-hospital-endangers-sick-patients-by-
discharging-them-early-due-to-bed-shortage (accessed on 18 July 2023).

350 Parliament of the Republic of South Africa "Press Release: The National Assembly passes the
National Health Insurance Bill and the Land Court Bill", https://www.parliament.gov.za/press-
releases/press-release-national-assembly-passes-national-health-insurance-bill-and-land-court-
bill (accessed on 10 June 2023); Alliance for Science "South Africa seeks to improve healthcare
sector as burden of disease continues to rise", https://allianceforscience.org/blog/2023/07/south-
africa-seeks-to-improve-healthcare-sector-as-burden-of-disease-continues-to-rise/ (accessed on
11 July 2023).

351 parliament of the Republic of South Africa "National Assembly debates corruption in public
healthcare system”, https://www.parliament.gov.za/news/national-assembly-debates-corruption-
public-healthcare-system (accessed on 2 February 2023).

352 Parliament of the Republic of South Africa "Press Release: The National Assembly passes the
National Health Insurance Bill and the Land Court Bill", https://www.parliament.gov.za/press-
releases/press-release-national-assembly-passes-national-health-insurance-bill-and-land-court-
bill (accessed on 10 June 2023).

353 Parliament of the Republic of South Africa "National Assembly debates corruption in public
healthcare system", https://www.parliament.gov.za/news/national-assembly-debates-corruption-
public-healthcare-system (accessed on 2 February 2023).

354 Parliament of the Republic of South Africa "National Assembly debates corruption in public
healthcare system", https://www.parliament.gov.za/news/national-assembly-debates-corruption-
public-healthcare-system (accessed on 2 February 2023).
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healthcare. Van Staden®® argued that the state of public healthcare in South Africa
had violated the constitutional right to access healthcare as contained in Section 27 of
the Constitution. Van Staden3°6 expressed his argument on this violation, claiming, "[i]t
is clear that the current government is in violation of Section 27 of the Constitution, our
public hospitals are in such a mess that the lives of patients, doctors and nurses are
seriously being jeopardised in terms of constitutional and human rights." Van
Staden®’ accused the government of turning public hospitals into mortuaries through
mismanagement, corruption, maladministration, and incompetence. Van Staden3°8
claimed that these factors have led to the death of the South African public healthcare
sector. From the argument made by Van Staden,3° a link is seen between corruption
in the public healthcare sector and the services provided by this sector. It is seen that
corruption in this sector is adversely affecting the service delivery provided by this

sector, and this has a direct effect on human rights fulfilment.

Emphasising the prevalence of corruption and the danger that whistle-blowers face in
South Africa, Van Staden3¢° pointed out that "[w]hen a loyal public servant is
assassinated for blowing the whistle in Gauteng Department of Health, we have come
to a point where action is urgently needed to completely eradicate corruption and

mismanagement ... how many whistle-blowers out there are too scared to speak out?"

355 parliament of the Republic of South Africa "National Assembly debates corruption in public
healthcare system", https://www.parliament.gov.za/news/national-assembly-debates-corruption-
public-healthcare-system (accessed on 2 February 2023).

35 Parliament of the Republic of South Africa "National Assembly debates corruption in public
healthcare system”, https://www.parliament.gov.za/news/national-assembly-debates-corruption-
public-healthcare-system (accessed on 2 February 2023).

357 Parliament of the Republic of South Africa "National Assembly debates corruption in public
healthcare system”, https://www.parliament.gov.za/news/national-assembly-debates-corruption-
public-healthcare-system (accessed on 2 February 2023).

3%8 Pparliament of the Republic of South Africa "National Assembly debates corruption in public
healthcare system", https://www.parliament.gov.za/news/national-assembly-debates-corruption-
public-healthcare-system (accessed on 2 February 2023).

359 parliament of the Republic of South Africa "National Assembly debates corruption in public
healthcare system", https://www.parliament.gov.za/news/national-assembly-debates-corruption-
public-healthcare-system (accessed on 2 February 2023).

360 Parliament of the Republic of South Africa "National Assembly debates corruption in public
healthcare system", https://www.parliament.gov.za/news/national-assembly-debates-corruption-
public-healthcare-system (accessed on 2 February 2023).
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Dr Suzan Thembekwayo,%¢* another member of Parliament in the debate, agreed that
there is corruption, poor management, and incompetence in the public healthcare

sector in South Africa.

Dhai,3%? observing corruption in the healthcare sector in 2022, notes that "[a]s 2022
came to a close, it became patently clear that the fight against corruption in South
Africa was no longer an uphill battle, but a mammoth crusade. The reality that
corruption had become endemic and pervasive was overwhelming." The devastating
impact of corruption affects every aspect of life for the entire population. In South
Africa, corruption within government has infiltrated all aspects of the public healthcare
sector. Nepotism in this sector has persisted for almost three decades, resulting in
political appointees occupying critical positions in public hospitals, public healthcare
accounting bodies, and regulators.362 This nepotism allows politicians to manipulate
the public procurement process, human resources, licensing and more for their gain,
further deteriorating the state of the public healthcare sector.3®* Maphumulo and
Bhengu®%® agree with Dhai®®*® on nepotism and corruption in this sector. They argue
that misconduct, corruption, and nepotism among the Department of Health officials
have caused the South African government to fail in fulfilling its constitutional mandate
to deliver the right to access healthcare.3¢”

This sector is characterised by illegal expenditure that costs South Africa billions of
rands annually.3%8 Irregular expenditure, which violates the legal supply chain process,
strongly indicates corruption. Irregular expenditure is profound in the Gauteng
Department of Health. This Department accumulated R3.8 billion in irregular

361 Parliament of the Republic of South Africa "National Assembly debates corruption in public
healthcare system”, https://www.parliament.gov.za/news/national-assembly-debates-corruption-
public-healthcare-system (accessed on 2 February 2023).

362 Dhai 2023:76.

363 Dhai 2023:76.

364 Dhai 2023:76

365 Maphumulo & Bhengu 2019:5.

366 Dhai 2023:76.

367 Maphumulo & Bhengu 2019:5; Dhai 2023:76. See also, Parliament of the Republic of South Africa
"National Assembly debates corruption in public healthcare system”,
https://www.parliament.gov.za/news/national-assembly-debates-corruption-public-healthcare-
system (accessed on 2 February 2023).

368 Dhai 2023:76.
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expenditure during 2020/2021.3%° This is more than double the amount incurred for

irregular expenditure during 2019/2020.37°

On 12 June 2023, the South African National Assembly passed the National Health
Insurance Bill.3* This Bill will create mechanisms for effectively and efficiently utilising
the national insurance fund's resources to meet users' health needs. The Bill also
addresses existing barriers to healthcare access in South Africa. This Bill creates a
financing system allowing South Africans to access quality healthcare based on their
needs instead of their socio-economic status.3’? At the second South African
Presidential Health Summit hosted in 2023, President Ramaphosa and others,
including Minister Phaahla, addressed the passing of this Bill and discussed public
healthcare in South Africa in general. At this summit, the President and the Minister
remarked on the current corruption within the South African healthcare sector.3”® One
of the papers prepared for the summit states that whatever good intentions informed
the first Presidential Health Summit in 2018 "and whatever administrative initiatives
have been taken by the National Department of Health, the sector is yet to implement

a clear, decisive and systemic effort to confront corruption and maladministration.”

369 Dhai 2023:76. See also, Dhai & Mahomed 2018(a):8-10.

370 Dhai & Mahomed 2018(a):8-10; Van Den Heever "How do you stop a hospital heist? Appoint a
plunder-proof  board", https://www.dailymaverick.co.za/article/2022-08-17-how-do-you-stop-a-
hospital-heist-appoint-a-plunder-proof-board/ (accessed on 19 June 2023).

371 parliament of the Republic of South Africa "Press Release: The National Assembly passes the
National Health Insurance Bill and the Land Court Bill", https://www.parliament.gov.za/press-
releases/press-release-national-assembly-passes-national-health-insurance-bill-and-land-court-
bill (accessed on 10 June 2023); Government of South Africa "President Cyril Ramaphosa: 2nd
Presidential Health Summit", https://www.gov.za/speeches/president-cyril-ramaphosa-2nd-
presidential-health-summit-5-may-2023-0000 (accessed on 10 July 2023).

372 Second Presidential Health Summit May 2023; Parliament of the Republic of South Africa "Press
Release: The National Assembly passes the National Health Insurance Bill and the Land Court Bill",
https://www.parliament.gov.za/press-releases/press-release-national-assembly-passes-national-
health-insurance-bill-and-land-court-bill (accessed on 10 June 2023); Government of South Africa
"President Cyril Ramaphosa: 2nd Presidential Health Summit",
https://www.gov.za/speeches/president-cyril-ramaphosa-2nd-presidential-health-summit-5-may-
2023-0000 (accessed on 10 July 2023); Alliance for Science "South Africa seeks to improve
healthcare sector as burden of disease continues to rise",
https://allianceforscience.org/blog/2023/07/south-africa-seeks-to-improve-healthcare-sector-as-
burden-of-disease-continues-to-rise/ (accessed on 11 July 2023).

373 Parliament of the Republic of South Africa "Press Release: The National Assembly passes the
National Health Insurance Bill and the Land Court Bill", https://www.parliament.gov.za/press-
releases/press-release-national-assembly-passes-national-health-insurance-bill-and-land-court-
bill (accessed on 10 June 2023); Government of South Africa "President Cyril Ramaphosa: 2nd
Presidential Health Summit”, https://www.gov.za/speeches/president-cyril-ramaphosa-2nd-
presidential-health-summit-5-may-2023-0000 (accessed on 10 July 2023).
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Thus, corruption within this sector is recognised, and recognition is also given that it
has not yet been addressed effectively.3’* This paper states the existence of the

shortfalls in the public health sector in South Africa:3"®

Fiscal constraints and budget shortfalls are eroding the capabilities of the public healthcare
system in South Africa, contributing directly to falling levels of service provision. The
retrogression in the resource envelope for healthcare is likely to continue and intensify in the
years ahead. In this context it is doubtful that the plans laid out in the Presidential Health

Compact to strengthen the South African health system will be adequately resourced.

From the quote mentioned above, it is important to note the following. First, it is
suggested that these fiscal constraints and budget shortfalls, as mentioned, are, to a
degree, a result of the rampant corruption in this sector. Fiscal constraints would be
somewhat alleviated if corruption was not rampant in this sector. Secondly, there is an
acknowledged decline in public healthcare service provision due to these fiscal
constraints. It is suggested that if these fiscal constraints could be alleviated by
addressing corruption, this decline in service delivery would simultaneously be
addressed. Thirdly, according to them, the regression in the resource envelope for
healthcare is likely to continue and intensify in the years ahead. It is not explained why
they believe this resource retrogression will only worsen. Lastly, this quote shows a
direct link between fiscal constraints and budgetary shortfalls, also known as a lack of
resources and the impact this has on the services delivered by the public healthcare

sector.

Mentioning another form of corruption occurring in the public healthcare sector in
South Africa, President Ramaphosa addressed moonlighting by public healthcare
workers. The President explained that healthcare workers are moonlighting, thereby

defrauding the government and taxpayers in illegal payments for hours not worked in

374 Heywood "Second Presidential Health Summit — summiting while the health system burns",
https://www.dailymaverick.co.za/article/2023-05-02-presidential-health-summit-summiting-while-
the-health-system-burns/ (accessed on 11 July 2023).

375 Heywood "Second Presidential Health Summit — summiting while the health system burns",
https://www.dailymaverick.co.za/article/2023-05-02-presidential-health-summit-summiting-while-
the-health-system-burns/ (accessed on 11 July 2023).
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the public sector.3’® At the 2023 Health Summit, President Ramaphosa said the

following about corruption in this sector:3"”

All the crooks and the thieves conspire; it is in healthcare where they are waiting to plunder and
where they're going to siphon money ... So making funding available should mean that we need
to use money properly. We need to watch the money that is given [to] the health sector with a
hawk's eye and make sure that it is properly used — no overcharging, no overspending, or
incidents of non-spending because sometimes money is not spent because people are trying

to find ways of siphoning the money.

From the above words of President Ramaphosa, corruption in the public healthcare
sector in South Africa is a persistent issue. This corruption being acknowledged by the
President of South Africa is non-rebuttable proof of the point that this study aims to
demonstrate. This study agrees with President Ramaphosa that money in this sector

needs to be used properly.

Note that based on the above words from the President, this study suggests first that
to watch this money with a so-called hawk's eye, better accountability measures need
to be put in place. Those overseeing accountability measures need to be watched
more closely and held to a higher standard of accountability than what is currently
being implemented. Secondly, more regularly mandated reporting on pricing research,
including tender research, is necessary to ensure that pricing contracts and tenders

have been awarded fairly based on all available options.

Thirdly, mandatory reporting on all occurrences of underspending within a particular
budget must be compulsory. Lastly, there needs to be stricter investigation and
prosecution measures taken against those in charge of accountability oversight when

an allegation of corruption is made and when corruption is proven. There needs to be

376 Second Presidential Health Summit May 2023; How "Ramaphosa proclaims ‘health revolution’ at
second presidential health summit", https://www.spotlightnsp.co.za/2023/05/08/ramaphosa-
proclaims-health-revolution-at-second-presidential-health-summit/ (accessed on 11 July 2023).

377 How "Ramaphosa proclaims ‘health revolution’ at second presidential health summit",
https://www.spotlightnsp.co.za/2023/05/08/ramaphosa-proclaims-health-revolution-at-second-
presidential-health-summit/ (accessed on 11 July 2023.
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a clear understanding of the fiduciary duty (my emphasis) of those tasked with
overseeing accountability. They should not be the ones abusing the system.

At this 2023 Health Summit, Minister Phaahla®® addressed his concerns about the
corruption within this sector and how it needs to be "rooted out.” He argued that the
public healthcare sector would function better if there were less corruption and more
accountability for the management within the sector. Minister Phaahla®”® addressed
the National Assembly concerning the passing of the National Health Insurance Bill.
He discussed both what this Bill aims to achieve in bringing about access healthcare
and the corruption that currently exists within the public healthcare sector of South
Africa.®®0 This was again an acknowledgement of the current corruption in this sector.
Minister Phaahla noted that although there is fear of corruption and mismanagement
within the public healthcare sector, remembrance should be given to public hospitals
in South Africa that have been managed effectively. He claims examples of good-
functioning public hospitals include Steve Biko and Groote Schuur.38! He says not all
South African public hospitals should be equated to Tembisa Hospital. Hence, current
corruption within government in this sector was addressed in the second Presidential
Health Summit and the address to the National Assembly on the passing of the
National Health Insurance Bill. The above work is summarised and concluded below.

378 Second Presidential Health Summit May 2023; Parliament of the Republic of South Africa "Press
Release: The National Assembly passes the National Health Insurance Bill and the Land Court Bill",
https://www.parliament.gov.za/press-releases/press-release-national-assembly-passes-national-
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2023-0000 (accessed on 10 July 2023); Alliance for Science "South Africa seeks to improve
healthcare sector as burden of disease continues to rise",
https://allianceforscience.org/blog/2023/07/south-africa-seeks-to-improve-healthcare-sector-as-
burden-of-disease-continues-to-rise/ (accessed on 11 July 2023).
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bill (accessed on 10 June 2023).
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As seen from the arguments and statements made by Rispel et al.,38? Motsoaledi,3®3
Van Staden,3®* President Ramaphosa,3®> Minster Phaahla38® and more, it is evident
that the South African Department of Health is riddled with corruption and problems
that flow from the existence of this corruption.3®’ These long-standing problems in the
South African public healthcare sector include corruption in the procurement process,
nepotism in the employment process, poor financial management, weak accountability
mechanisms, and maladministration, to name a few.38 Section 4.5 of this study will
elaborate on how these problems within the Department of Health adversely impact

the right to healthcare in South Africa.

These problems already negatively impacted public healthcare service provision and
adding a pandemic into the equation resulted in an unmanageable demand during the

Covid-19 crisis. All the evidence indicates that the Covid-19 relief budget was not

382 Rispel et al. 2016:240.

383 News 24 "Health minister outlines plan of action”, https://www.news24.com/News24/health-
minister-outlines-plan-of-action-20180609 (accessed 30 August 2021).
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appropriately handled and that there were various acts of corruption within the
handling of this budget. Although this budget and the abuse thereof occurred under
different circumstances than usual, this proven corruption shows that when there was
an influx of money and opportunity that should have been used for good, the actors at
play took the chance to abuse this budget as much as possible. It must be accepted
that this evidences how easily corruption can be committed and shows how pliable
control measures are within this sector and those in charge of them. Furthermore,
aside from the Covid-19 budget, budgets, procurement, employment, and more have
not been handled correctly in the past, and there is a systemic failure due to these
concurring problems.3®° The financial health of the public healthcare sector in South
Africa has been under immense pressure for years because of budget constraints and
poor financial management.3® |t is suggested that the issues mentioned by
Motsoaledi®®! in 2016 and the current issues of budget constraints and the like could
be addressed if corruption in this sector were addressed.

3.6 CORRUPTION IN THE DEPARTMENT OF EDUCATION

The public education sector was named a corruption hotspot by Corruption Watch in
all annual reports from 2012 to 2022.392 South Africa has one of the worst-performing

389 Dhai & Mohammed 2018(a):8-10; Rispel et al. 2016:239-249; Rispel et al. 2021:1-28; Dhai 2023:76-
76; News 24 "Health minister outlines plan of action", https://www.news24.com/News24/health-
minister-outlines-plan-of-action-20180609 (accessed 30 August 2021).

3% Auditor General South Africa 2022:53.

391 News 24 "Health minister outlines plan of action”, https://www.news24.com/News24/health-
minister-outlines-plan-of-action-20180609 (accessed 30 August 2021).

392 See generally, Corruption Watch "Annual Reports”, https://www.corruptionwatch.org.za/reading-
and-media-room/annual-reports-2/ (accessed on 19 June 2023); Corruption Watch "Annual Report
2016", https://www.corruptionwatch.org.za/wp-content/uploads/2017/02/Corruption-Watch-Annual-
Report-27-02-2017-Low-Res-Version.pdf (accessed on 3 August 2022); Corruption Watch "Annual
Report 2017", https://www.corruptionwatch.org.za/wp-content/uploads/2018/04/Corruption-Watch-
Annual-Report-04042018-FA-Single-Pages-CompressedV2-2.pdf (accessed on 21 June 2022);
Corruption ~ Watch  "Annual Report  2018", https://www.corruptionwatch.org.za/wp-
content/uploads/2019/05/CW-Annual-Report-2018-Upholding-Democracy-Single-Pages-Agent-
Orange-Design-10042019.pdf (accessed on 21 June 2022); Corruption Watch "Annual Report
20197, https://www.corruptionwatch.org.za/wp-
content/uploads/2020/03/CRW0320_7171_AnnualReport-2019.pdf (accessed on 21 June 2022);
Corruption Watch "Annual Report  2020", https://www.corruptionwatch.org.za/wp-
content/uploads/2021/05/Corruption-Watch-AR-2020-DBL-PG-20210324.pdf (accessed on 30 May
2021).

71



public education sectors in the world, plagued by incompetence and corruption.3% In
fact, according to the World Bank, South Africa is the world's biggest underperformer
in education relative to per capita income.3®* The Centre for Development and
Enterprise released several reports on South Africa’'s public education sector, outlining
its failures, the factors responsible for its failures, and recommendations for the actions
needed to improve public education in South Africa.2®® These reports detailed the
corruption within government that is plundering the public education sector into the
ground. These reports highlight that alongside corruption, a significant contribution to
the deplorable state of public education in South Africa is nepotism and employment
irregularities in this sector, which has adversely impacted the quality of teachers in

public schools.3%

Titled "The Forgotten Story of State Capture in Education”,®®’ reports published in
2023 from the Centre for Development and Enterprise explain the enduring corruption
and its problems in the Department of Basic Education. These reports emphasise the

393 According to professor Lant Pritchett, a specialist in education reform, South Africa is the single
biggest learning underperformer relative to GDP per capita among low and middle-income
countries. See, BusinessTech "The shocking state of education in South Africa”,
https://businesstech.co.za/news/business-opinion/676069/the-shocking-state-of-education-in-
south-africa/ (accessed on 20 June 2023); "[E]ducational outcomes remain relatively poor. For
example, a recent international survey found that more than three quarters of children aged nine
cannot read for meaning. In some provinces this is as high as 91% in Limpopo and 85% in the
Eastern Cape. And of 100 learners that start school, 50-60 will make it to matric, 40-50 will pass
matric, and only 14 will go to university." See, Amnesty International "South Africa: Broken and
unequal education perpetuating poverty and inequality"”,
https://www.amnesty.org/en/latest/news/2020/02/south-africa-broken-and-unequal-education-
perpetuating-poverty-and-inequality/ (accessed on 21 February 2023). See also, Mlachila &
Moeletsi 2019:8-29; Baxter et al. 2018:4; Meier 2004:1-12.

394 Centre for Development and Enterprise "The silent crisis: Time to fix South Africa’s schools"
https://www.cde.org.za/the-silent-crisis-time-to-fix-south-africas-schools-2/ (accessed on 22
August 2023).

395 Centre for Development and Enterprise "The silent crisis: Time to fix South Africa’s schools"
https://www.cde.org.za/the-silent-crisis-time-to-fix-south-africas-schools-2/ (accessed on 22
August 2023); BusinessTech "The shocking state of education in South Africa”,
https://businesstech.co.za/news/business-opinion/676069/the-shocking-state-of-education-in-
south-africa/ (accessed on 20 June 2023).

39 BusinessTech "The shocking state of education in South Africa",
https://businesstech.co.za/news/business-opinion/676069/the-shocking-state-of-education-in-
south-africa/ (accessed on 20 June 2023); Centre for Development and Enterprise "The silent crisis:
Time to fix South Africa’s schools" https://www.cde.org.za/the-silent-crisis-time-to-fix-south-africas-
schools-2/ (accessed on 22 August 2023).

397 Centre for Development and Enterprise " The silent crisis: The forgotten story of state capture in
education”, https://www.cde.org.za/wp-content/uploads/2023/03/The-Silent-Crisis-The-forgotten-
story-of-state-capture-in-education.pdf (accessed on 22 August 2023).
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longevity of the corruption in this sector, noting that in 2014, Minister of Basic
Education Motshekga set up a ministerial task team to investigate corruption in the
public education sector.3®® Unfortunately, the task teams' findings were widespread
corruption and institutional capture by the country's largest teacher union, the South
African Democratic Teachers Union.2®° In this report, nepotism and employment
irregularities in this sector are focused on - the report details the corruption in the so-
called cash-for-jobs schemes, stating, "it is an open secret in teaching that if you want
a promotion post, you have to pay." In this cash-for-jobs scheme, "principal and deputy
principal positions were routinely sold for between R30,000 and R45,000 in KwaZulu-
Natal."400

In the Department of Education, the most common forms of corruption reported include
(&) maladministration, including the mismanagement of funds and fruitless and
wasteful expenditure; (b) misappropriation of resources, including theft and
embezzlement of funds; (c) abuse of authority, (d) procurement irregularities including
corruption within the tender processes, and (e) employment irregularities including
bribery and sextortion.#°? These alleged acts of corruption in the Department of
Education span the length and breadth of the country. The hotspots for reported
corruption in this sector are the Eastern Cape, Gauteng, and KwaZulu-Natal.*%? This

398 Centre for Development and Enterprise " The silent crisis: The forgotten story of state capture in
education”, https://www.cde.org.za/wp-content/uploads/2023/03/The-Silent-Crisis-The-forgotten-
story-of-state-capture-in-education.pdf (accessed on 22 August 2023).

399 Centre for Development and Enterprise " The silent crisis: The forgotten story of state capture in
education”, https://www.cde.org.za/wp-content/uploads/2023/03/The-Silent-Crisis-The-forgotten-
story-of-state-capture-in-education.pdf (accessed on 22 August 2023).

400 Centre for Development and Enterprise " The silent crisis: The forgotten story of state capture in
education”, https://www.cde.org.za/wp-content/uploads/2023/03/The-Silent-Crisis-The-forgotten-
story-of-state-capture-in-education.pdf (accessed on 22 August 2023).

401 Corruption Watch  "Sound the alarm: Corruption in the education sector",
https://www.corruptionwatch.org.za/wp-content/uploads/2022/08/Sound-the-Alarm-Sectoral-
Report-Education_Aug2022.pdf (accessed on 20 June 2023); Corruption Watch "Annual Report
2022", https://lwww.corruptionwatch.org.za/wp-content/uploads/2023/04/Corruption-
Watch_Report_Final_4April.pdf (accessed on 19 June 2023). See also, Schirmer "Letter: It is World
Bank data putting SA among the poorest schools performers"”, https://www.cde.org.za/it-is-world-
bank-data-putting-sa-among-the-poorest-schools-performers/ (accessed on 22 August 2023).

402 Corruption Watch "Sound the alarm: Corruption in the education sector",
https://www.corruptionwatch.org.za/wp-content/uploads/2022/08/Sound-the-Alarm-Sectoral-
Report-Education_Aug2022.pdf (accessed on 20 June 2023); Corruption Watch "Annual Report
2022", https://lwww.corruptionwatch.org.za/wp-content/uploads/2023/04/Corruption-
Watch_Report_Final_4April.pdf (accessed on 19 June 2023).
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corruption in the public education sector was reported on by Corruption Watch in a
2022 publication, and the South African Democratic Teachers Union commented on
the findings of this report and remarked that the Union is outraged by the corruption in

South Africa's public education sector.403

Corruption Watch*%* and Baxter et al.*% maintain that nepotism and irregularities in
the employment process contribute to the continuous failures of the public education
system in South Africa. Corruption Watch*°® reported on a whistle-blower allegation
that was investigated and proven accurate: "a person was recruited and appointed into
a managerial position at a college despite the fact they had a criminal record of several
offences.” A person being appointed into a managerial position at a college even
though they have a criminal record indicates possible employment irregularities.
Baxter et al.*%” claim that the Department of Basic Education creates appointments

not based on ability or skills but on a union membership or cash-for-jobs basis.

From 2021 to 2021, Corruption Watch4®® received over 36,000 allegations of
corruption in the public school sector. These allegations reveal (a) disregard of official
processes, (b) mismanagement of resources, and (c) criminal acts, amongst others.
Persons holding positions of influence, including principals and school governing body
members, are purportedly the primary culprits. Corruption in schools is among the top

three areas in the data reports released by Corruption Watch exposing corruption over

403 Chabalala "Sex for grades and jobs for families - Sadtu ‘outraged' at Corruption Watch findings on
education sector", https://www.news24.com/news24/southafrica/news/sex-for-grades-and-jobs-for-
families-sadtu-outraged-at-corruption-watch-findings-on-education-sector-20220827 (accessed on
20 June 2023).

404 Corruption Watch  "Sound the alarm: Corruption in the education sector",
https://www.corruptionwatch.org.za/wp-content/uploads/2022/08/Sound-the-Alarm-Sectoral-
Report-Education_Aug2022.pdf (accessed on 20 June 2023); Baxter et al. 2018:1-17.

405 Baxter et al. 2018:10.

406 Corruption Watch "Sound the alarm: Corruption in the education sector",
https://www.corruptionwatch.org.za/wp-content/uploads/2022/08/Sound-the-Alarm-Sectoral-
Report-Education_Aug2022.pdf (accessed on 20 June 2023).

407 Baxter et al. 2018:10.

408 Corruption Watch "Sound the alarm: Corruption in the education sector",
https://www.corruptionwatch.org.za/wp-content/uploads/2022/08/Sound-the-Alarm-Sectoral-
Report-Education_Aug2022.pdf (accessed on 20 June 2023).
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the past decade.*®® According to Corruption Watch,*1° the apathy of government and
law enforcement to act upon the corrupt practices of schools, unions, board members,
educators, principals, and administrators has resulted in the growing rate of corrupt
occurrences in this sector. As mentioned above, sextortion*!! is a prominent form of
corruption in this sector. Concerning sextortion, reports have shown that principals
recruit persons with close relations to administrative posts who are often required to
perform sexual acts to secure their recruitment and position in future.*'? According to
reports received by Corruption Watch,*!3 this type of corruption extends primarily to

female students, who are asked to sleep with educators for good grades.

The most corrupt provinces concerning public school corruption are Gauteng, with 32
per cent of reports relating to this province, followed by KwaZulu-Natal, with 16 per
cent of reports and the Eastern Cape, with 12 per cent.*!* In Gauteng, proven
instances of corruption related predominantly to (a) misappropriation of resources, (b)
abuse of authority and (c) maladministration. In KwaZulu-Natal, (a) misappropriation
of resources, (b) maladministration and (c) employment corruption were the most
common forms of proven corruption.*'> Note that employment corruption in KwaZulu-

Natal was also exposed by the Centre for Development and Enterprise reports

409 Corruption Watch  "Sound the alarm: Corruption in the education sector",
https://www.corruptionwatch.org.za/wp-content/uploads/2022/08/Sound-the-Alarm-Sectoral-
Report-Education_Aug2022.pdf (accessed on 20 June 2023).

410 Corruption Watch "Sound the alarm: Corruption in the education sector",
https://www.corruptionwatch.org.za/wp-content/uploads/2022/08/Sound-the-Alarm-Sectoral-
Report-Education_Aug2022.pdf (accessed on 20 June 2023).

411 Sextortion is a type a type of corruption "where women are told that they have to provide sexual
favours to benefit financially or career-wise." Corruption Watch "Sound the alarm: Corruption in the
education sector”, https://www.corruptionwatch.org.za/wp-content/uploads/2022/08/Sound-the-
Alarm-Sectoral-Report-Education_Aug2022.pdf (accessed on 20 June 2023).

412 Corruption Watch  "Sound the alarm: Corruption in the education sector",
https://www.corruptionwatch.org.za/wp-content/uploads/2022/08/Sound-the-Alarm-Sectoral-
Report-Education_Aug2022.pdf (accessed on 20 June 2023).

413 Corruption Watch "Sound the alarm: Corruption in the education sector",
https://www.corruptionwatch.org.za/wp-content/uploads/2022/08/Sound-the-Alarm-Sectoral-
Report-Education_Aug2022.pdf (accessed on 20 June 2023).

414 Corruption Watch "Sound the alarm: Corruption in the education sector",
https://www.corruptionwatch.org.za/wp-content/uploads/2022/08/Sound-the-Alarm-Sectoral-
Report-Education_Aug2022.pdf (accessed on 20 June 2023).

415 Corruption Watch  "Sound the alarm: Corruption in the education sector",
https://www.corruptionwatch.org.za/wp-content/uploads/2022/08/Sound-the-Alarm-Sectoral-
Report-Education_Aug2022.pdf (accessed on 20 June 2023).
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discussed above.*® In the Eastern Cape, the most common forms of proven
corruption were (a) misappropriation of resources, (b) maladministration and (c) abuse

of authority.4’

Transparency International observes the following concerning corruption in the South
African public school sector, the high risk of embezzlement, and the lack of
transparency and accountability. The highest risk of embezzlement in this sector
relates to the procurement process, specifically when remunerating staff, procuring
learning materials, and constructing schools. Within schools, the main corruption risks
identified by the school's governing bodies were (a) sexual harassment of learners
and educators, (b) staff absenteeism, (c) irregular staff appointments and promotions
and (d) the misuse of school funds.#'® Corruption between schools and suppliers is
noted, and the lack of integrity in the relationship between schools and suppliers
results in corrupt transactions. This corruption and the risk thereof derive from the
absence of appropriate mechanisms to regulate the relationship between schools and

suppliers or the failure to apply such mechanisms.41°

In South Africa in 2012, this form of corruption between schools and suppliers was
addressed concerning public schools in Limpopo, exposing corruption,
maladministration and employment nepotism in the public school sector. This incident
in Limpopo involved an R680 million contract awarded to EduSolutions not because

of its ability to provide the service but because of political connections.#?° This

416 Centre for Development and Enterprise " The silent crisis: The forgotten story of state capture in
education.  https://www.cde.org.za/wp-content/uploads/2023/03/The-Silent-Crisis-The-forgotten-
story-of-state-capture-in-education.pdf (accessed on 22 August 2023).

417 Corruption Watch  "Sound the alarm: Corruption in the education sector",
https://www.corruptionwatch.org.za/wp-content/uploads/2022/08/Sound-the-Alarm-Sectoral-
Report-Education_Aug2022.pdf (accessed on 20 June 2023).

418 Dgssing et al. "Mapping Transparency, Accountability and Integrity in Primary Education in South
Africa",
https://www.un.org/en/ecosoc/newfunct/pdf/luxembourg_tisda_south_africa_report_web.pdf
(accessed on 20 June 2023).

419 Dgssing et al. "Mapping Transparency, Accountability and Integrity in Primary Education in South
Africa",
https://www.un.org/en/ecosoc/newfunct/pdf/luxembourg_tisda_south_africa_report_web.pdf
(accessed on 20 June 2023).

420 Masuku & Kelbrick "SA's top economic undergrads examine the costs of corruption”,
https://www.news24.com/citypress/voices/sas-top-economic-undergrads-examine-the-costs-of-
corruption-20180220 (accessed on 5 May 2022); Veriava "The 2012 Limpopo textbook crisis",
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corruption resulted in learners at public schools in Limpopo not having textbooks. This
is an old incident of corruption. However, it is noted concerning the observations
provided by Transparency International. Namely, Transparency International's above
observation of the high risk of embezzlement in this sector. One of the highest risk
areas observed by Transparency International is corruption within the procurement
process, which was seen in this 2012 example when textbook procurement was

corrupted.

Basopu??! points out that the challenges of corruption have crippled the Department
of Education in the Eastern Cape. To examine the extent of corruption in the
Department of Education in the past, the 2010 publication by Basopu“?? assesses the
reports from the Auditor-General for this Department from 2005 to 2009 to show the
existence of irregular, wasteful, fruitless, and unauthorised expenditure, and other
corruption indicators. Basopu*?® emphasises that according to the Interim
Management Report 2000, in the 1997/98 financial year, mismanagement of finances
in the Department of Education in the Eastern Cape Province alone led to a deficit of
R1.314 billion.*?* In his 2010 report, the total amounts identified from 2005 to 2009
relating to irregular, wasteful, fruitless, and unauthorised expenditure is more than R

2 billion.4%5

In this report by Basopu,*?® various other issues relating to leadership deficiencies,
lack of oversight, supply chain process contraventions, weaknesses in internal control
policies and more are also evidenced. Notably, fruitless, wasteful, irregular, or
unauthorised expenditure does not necessarily mean corruption. However, it could
indicate corruption. Furthermore, leadership deficiencies or other issues mentioned

above do not expressly prove that corruption exists. However, weaknesses in

http://section27.org.za/wp-content/uploads/2013/10/The-2012-Limpopo-Textbook-Crisis1.pdf
(accessed on 20 June 2023).

421 Basopu 2010:9-86.

422 Basopu 2010:9-86.

423 Basopu 2010:9.

424 Basopu 2010:9.

425 Basopu 2010:63-75.

426 Basopu 2010:63-75.
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leadership or internal control policies could indicate corruption and allow corruption to

OocCcur.

Below, the annual reports of the Department written by the Auditor-General from 2017
to 2021 are summarised, showing financial amounts relating to irregular, wasteful,
fruitless, and unauthorised expenditure, leadership deficiencies and more. In the
2017/18 annual report, irregular expenditure of R154.478 million was identified,
resulting from improper supply chain processes.*?” Improper supply chain processes
mean supply chain processes that are in contravention of the regulated supply chain
processes, which indicates, amongst other things, procurement corruption. Irregular
expenditure of R33.534 million was still under investigation.*?® Furthermore, the

fruitless and wasteful expenditure of R83.789 million was still under investigation.+2°

The 2018/19 annual report shows insufficient appropriate audit evidence for the
approved and contracted capital expenditure commitment for disbursements. The
Department could not substantiate the R167.306 million relating to professional
service provider fees.*® Regarding irregular expenditures, the Department did not
include all irregular expenditures in the financial statement notes.*3! All irregular
expenditure was not included in the 2018/19 annual report, payments made in
contravention of the supply chain management prescripts and processes were not
included, which resulted in irregular expenditure of R177.498 million not being

disclosed at the time.432

In the 2019/20 annual report, the Department again did not include all irregular
expenditures in the notes to the financial statements.*3 All irregular expenditure was
not included in the 2019/20 annual report. Payments made in contravention of the

supply chain management processes were not included. These payments not being

427 Department of Basic Education 2018.
428 Department of Basic Education 2018.
429 Department of Basic Education 2018.
430 Department of Basic Education 2019.
431 Department of Basic Education 2019.
432 Department of Basic Education 2019.
433 Department of Basic Education 2020.
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resulted in irregular expenditure of R41.305 million not being disclosed.*** Between
2019 and 2020, irregular expenditure amounted to R2.704 billion, and fruitless and
wasteful expenditure amounted to R76.992 million.**®> Fruitless and wasteful
expenditure from previous years of R65.968 million was still under investigation.43®
The report states that R2.704 billion does not reflect the full extent of the irregular

expenditure incurred.*3’

According to the 2020/21 annual report, the Department incurred irregular expenditure
of R3.209 billion during this period.43® R2.797 billion of this amount relates to irregular
expenditure identified between 2020 and 2021, related to prior years.*3 This irregular
expenditure is primarily due to implementing agents not following the correct
procurement processes and contract management prescripts for school infrastructure
projects.*4? The report states that effective and appropriate steps were not taken to
prevent irregular expenditure.**! Adequate steps were also not taken to prevent
fruitless and wasteful expenditure of R17.369 million.*4?

In 2023, it was again exposed that corruption in the Eastern Cape (one of the poorest
provinces in South Africa) Department of Education resulted in R872 million not being

paid to no-fees public schools in this province, affecting more than 1.8 million learners’

434 Department of Basic Education 2020.

435 Department of Basic Education 2020.

436 Department of Basic Education 2020.

437 Department of Basic Education 2020.

438 Department of Basic Education 2021.

439 "In the current financial year, the Department disclosed irregular expenditure of R3.209 billion.
However, only R413 million of this amount was incurred in the current financial year. The balance
of R2.796 billion relates to expenditure which was already incurred in previous financial years from
2012 to 2022, but was discovered during the year under review." See, Department of Basic
Education 2021.

440 Department of Basic Education 2021.

441 Department of Basic Education 2021.

442 "Effective steps were not taken to prevent fruitless and wasteful expenditure amounting to R17,369
million as disclosed in note 27.1 to the annual financial statements, as required by section
38(1)(c)(ii) of the PFMA and treasury regulation 9.1.1. The majority of the fruitless and wasteful
expenditure was caused by infrastructure projects that was stopped as the same projects was
implemented by different implementing agents." See, Department of Basic Education 2021.
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education experience.**® According to Mkancu,*** the reality of the public education
system in South Africa is that corruption and incompetence go on for a long without
punishment. Unfortunately, children from among the most disadvantaged families in
South Africa are enrolled in public schools and bear the brunt of this corruption and

incompetence.

Corruption in the public education sector in South Africa hampers access to education,
undermines the quality of education, reduces trust in public institutions, and
perpetuates socio-economic disparities. Nepotism and bribery in this sector have
resulted in the appointment of unqualified personnel, compromising the quality of
teaching and administrative functions across all public schools in South Africa.
Financial mismanagement and embezzlement of funds intended for education projects
lead to inadequate infrastructure, poor learning environments, and a lack of resources,
which resources are necessary to enable the right to basic education. Public schools
with inadequate infrastructure that lack various essential resources to enable the right
to basic education are discussed in Section 4.6. Next, the investigation into state
capture in South Africa and its widespread impact on all governmental functions are

discussed.

3.7 STATE CAPTURE

In South Africa, the allegation of state capture was investigated by the Judicial
Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in the
Public Sector including Organs of State (the Zondo Commission) from 21 August 2018

443 Mkancu "Inefficiency costs lives: The case of the Eastern Cape Department of Education”,
https://www.corruptionwatch.org.za/inefficiency-costs-lives-the-case-of-the-ec-department-of-
education/ (accessed on 22 August 2023).

444 Mkancu "Inefficiency costs lives: The case of the Eastern Cape Department of Education",
https://www.corruptionwatch.org.za/inefficiency-costs-lives-the-case-of-the-ec-department-of-
education/ (accessed on 22 August 2023).
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to 2022.44° State capture is a form of corruption involving the government.#4¢ Chetwynd
et al.**’ suggest that "state capture describes the situation where businesses have
undue influence over the decisions of public officials." Olaniyan4*® claims that large-
scale public sector corruption encourages state capture, whereby a company unduly

influences laws, government institutions or government policy.

State capture is a complex process of undermining a country's governing systems and
institutions. It involves influential government officials exploiting their positions to
redirect state resources for their gain on a large scale. State capture is a form of
corruption representing a collusion between private individuals, private-sector firms
and the top echelons of government.**° The investigation into state capture in South
Africa exposed the kleptocracy of the South African government. Corruption Watch#5°
claims that "in South Africa, there was an attempt to ensure maladministration and
corruption took root and is normalised such that it could become an unstoppable and
perpetual force." All the evidence from the Zondo Commission findings shows that this
corrosive endeavour has been ongoing for about ten years, though some argue it has
been happening for more than ten years. The origins of state capture investigated by

this Commission can be traced back to when Jacob Zuma was the President.

445 The Presidency of the Republic of South Africa "The Presidency receives Part Four of the State
Capture Commission Report", https://www.thepresidency.gov.za/press-statements/presidency-
receives-part-four-state-capture-commission-report (accessed on 2 June 2022); Judicial
Commission of Enquiry "Judicial Commission of Inquiry into Allegations of State Capture,
Corruption and Fraud in the Public Sector including Organs of State Part [,
https://www.statecapture.org.za/site/files/announcements/673/OCR_version_-
_State_Capture_Commission_Report_Part_1 Vol_l.pdf (accessed on 16 May 2022); Commission
of Inquiry into State Capture "Final Reports", https://www.thepresidency.gov.za/report-type/judicial-
commission-inquiry-state-capture-report?page=1 (accessed on 5 October 2023). See also, Pillay et
al. 2023:152-173.

446 Chetwynd et al. 2003:9. See also, "In bribery, societal interests use extra-legal payments or bribes
to influence the content of state policy or its implementation. At a broader, more systemic level, this
form of corrupt influence can take on the characteristics of 'state capture’, whereby an entire agency
or institution operates on behalf of societal interests." Morris 2011:11.

447 Chetwynd et al. 2003:9.

448 Qlaniyan 2014:21.

449 For a definition of state capture see generally, Hellman et al. 2000:1-41; Chetwynd et al. 2003:9;
Olaniyan 2014:21; Fazekas & Téth 2016:320-334; Corruption Watch "State capture: What to do

with  the offender?”, https://www.corruptionwatch.org.za/state-capture-what-to-do-with-the-
offenders/ (accessed on 22 August 2023); Pillay et al. 2023:152-173.
450 Corruption Watch "Annual Report  2022", https://www.corruptionwatch.org.za/wp-

content/uploads/2023/04/Corruption-Watch_Report_Final_4April.pdf (accessed on 19 June 2023).
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The Zondo Commission's valuable work included almost four years of work,
interviewing over 300 witnesses, and publishing six reports comprising 17 volumes,
amongst many other efforts that went into this investigation. These six reports detalil
various occurrences of corruption within government in South Africa. These reports
exposed the rot of corruption within government across the public sector in South
Africa. Chief Justice Raymond Zondo, who headed the Commission, writes in his
introduction to the report that if the Commission were to investigate all instances of
state capture brought to its attention across provincial municipalities and departments,

this investigation would have taken ten years.*°*

The establishment and findings of the Zondo Commission serve as evidence of
corruption within government in South Africa. First, this is because the establishment
of the Commission was to investigate, among other things, the degree of corruption
present in South Africa. Secondly, the findings of the Commission evidence that state
capture did indeed take place in South Africa, involving various forms of governmental,
private and business corruption.**? Between 2014 and 2017, it had already been
estimated that state capture cost South Africa roughly R250 billion.*>3 Testifying at the
Zondo Commission, National Treasury's acting chief procurement officer, Willie
Mathebula, noted that in 2017, more than 50 per cent of the annual R800 billion public

procurement budget was lost due to intentional abuse of the system.4%*

451 Corruption ~ Watch  "Annual  Report  2022" https://www.corruptionwatch.org.za/wp-
content/uploads/2023/04/Corruption-Watch_Report_Final_4April.pdf (accessed on 19 June 2023);
Democratic Alliance "Track the consequences of Zondo's State Capture reports”,
https://www.da.org.za/statecaptureconsequences (accessed on 19 June 2023); Commission of
Inquiry into State Capture "Final Reports”, https://www.thepresidency.gov.za/report-type/judicial-
commission-inquiry-state-capture-report?page=1 (accessed on 19 June 2023).

452 |In terms of the Commissions "Terms of References" in section 1.5. the Commission is used to
investigate, amongst others, "[tlhe nature and extent of corruption, if any, in the awarding of
contracts, tenders to companies, business entities or organisations by public entities listed under
Schedule 2 of the Public Finance Management Act No. 1 of 1999 as amended." See, Protocol 3
Government Gazette 2018(396)41772.

453 Dhai 2023:76; The Citizen Online "R250bn lost to state capture in the last three years, says
Gordhan", https://www.citizen.co.za/news/south-africa/r250bn-lost-to-state-capture-in-the-last-
three-years-says-gordhan/ (accessed on 19 June 2023).

454 |nstitute for Security Studies Africa "South Africa's mixed message on procurement corruption”,
https://issafrica.org/iss-today/south-africas-mixed-messages-on-procurement-corruption
(accessed on 20 October 2023).
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Amongst others, former President of South Africa Jacob Zuma, who established this
Commission, was interviewed as a witness regarding his compliance and involvement
with corruption within government that occurred while he was President.*>® This
Judicial Commission cost South Africa more than any prior judicial commission in
South Africa's history. This Commission is estimated to cost the South African
government close to R1 billion.#*® In 2022, the reports of the findings of the Zondo
Commission were published.*®” These reports contain the recommendations the
Commission advises the President of South Africa to take.**8 All six reports implicated
dozens of high-profile businesspeople, companies, state-owned enterprises and

politicians.*%°

The first report already implicated former President Zuma, who would continue to
feature throughout the following reports.4° The first report focused at length on South

African Airways (SAA) and the collapse of this state-owned enterprise.*6!

455 The Presidency of the Republic of South Africa "The Presidency receives Part Four of the State
Capture Commission Report", https://www.thepresidency.gov.za/press-statements/presidency-
receives-part-four-state-capture-commission-report (accessed on 2 June 2022).

456 The Presidency of the Republic of South Africa "The Presidency receives Part Four of the State
Capture Commission Report”, https://www.thepresidency.gov.za/press-statements/presidency-
receives-part-four-state-capture-commission-report (accessed on 2 June 2022). See generally,
Pillay et al. 2023:152-173; Buthelezi & Vale 2023:2-211.

457 Judicial Commission of Enquiry "Judicial Commission of Inquiry into Allegations of State Capture,
Corruption and Fraud in the Public Sector including Organs of State Report, Part 1",
https://www.statecapture.org.za/site/files/announcements/673/OCR_version_-
_State_Capture_Commission_Report_Part_1 Vol _l.pdf (accessed on 16 May 2022).

458 Judicial Commission of Enquiry "Judicial Commission of Inquiry into Allegations of State Capture,
Corruption and Fraud in the Public Sector including Organs of State Report, Part 1",
https://www.statecapture.org.za/site/files/announcements/673/OCR_version_-
_State_Capture_Commission_Report_Part_1 Vol_|.pdf (accessed on 16 May 2022).

459 Corruption Watch "Zondo Report: A summary of the first four parts, and who it implicated",
https://www.corruptionwatch.org.za/zondo-report-a-summary-of-the-first-four-parts-and-who-it-
implicated/ (accessed on 20 October 2023); Commission of Inquiry into State Capture "Final
Reports”, https://www.thepresidency.gov.za/report-type/judicial-commission-inquiry-state-capture-
report?page=1 (accessed on 5 October 2023).

460 Judicial Commission of Enquiry "Judicial Commission of Inquiry into Allegations of State Capture,
Corruption and Fraud in the Public Sector including Organs of State Report, Part 1",
https://www.statecapture.org.za/site/files/announcements/673/OCR_version_-
_State_Capture_Commission_Report_Part_1 Vol _l.pdf (accessed on 16 May 2022).; Corruption
Watch "Zondo Report: A summary of the first four parts, and who it implicated",
https://www.corruptionwatch.org.za/zondo-report-a-summary-of-the-first-four-parts-and-who-it-
implicated/ (accessed on 20 October 2023).

461 Corruption Watch "Zondo Report: A summary of the first four parts, and who it implicated",
https://www.corruptionwatch.org.za/zondo-report-a-summary-of-the-first-four-parts-and-who-it-
implicated/ (accessed on 20 October 2023).
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The second report dealt with evidence relating to corruption allegations at two state-
owned enterprises, Transnet and Denel.*®?2 The third report focused on the
investigation into Bosasa.*®® Bosasa was a state-owned enterprise specialising in
providing services to the government.*64 The fourth report highlights that Zuma and
the current ruling political party, the African National Congress (ANC), featured
prominently throughout the first four reports.#6> The fourth report was about the
Treasury, Eskom, the former Free State premier Ace Magashule and more. The former
premier of the Free State was investigated regarding the failed asbestos project
debacle and the housing debacle regarding an amount of R1 billion that was under
investigation. Corruption at Eskom was exposed. In total, R14.7 billion of Eskom's

contracts are calculated to have been afflicted by state capture and corruption.*6® The

462 Judicial Commission of Enquiry "Judicial Commission of Inquiry into Allegations of State Capture,
Corruption and Fraud in the Public Sector including Organs of State Part I,
https://www.thepresidency.gov.za/report-type/judicial-commission-inquiry-state-capture-
report?page=1 (accessed on 5 October 2023).

463 Judicial Commission of Enquiry "Judicial Commission of Inquiry into Allegations of State Capture,
Corruption and Fraud in the Public Sector including Organs of State Part I,
https://www.thepresidency.gov.za/report-type/judicial-commission-inquiry-state-capture-
report?page=1 (accessed on 5 October 2023).

464 Judicial Commission of Enquiry "Judicial Commission of Inquiry into Allegations of State Capture,
Corruption and Fraud in the Public Sector including Organs of State Part I,
https://www.thepresidency.gov.za/report-type/judicial-commission-inquiry-state-capture-
report?page=1 (accessed on 5 October 2023). See also, "Bosasa was controversial for its
involvement in corruption allegations exposed during the Zondo commission investigation."
Corruption Watch "Zondo Report: A summary of the first four parts, and who it implicated",
https://www.corruptionwatch.org.za/zondo-report-a-summary-of-the-first-four-parts-and-who-it-
implicated/ (accessed on 20 October 2023).

465 Judicial Commission of Enquiry "Judicial Commission of Inquiry into Allegations of State Capture,
Corruption and Fraud in the Public Sector including Organs of State Report, Part V",
https://www.statecapture.org.za/site/files/announcements/680/OCR_version_-
_State_Capture_Commission_Report_Part_IV_Vol | - NT,EOH,COJ,Alexkor.pdf (accessed on 5
October 2023); Corruption Watch "Zondo Report: A summary of the first four parts, and who it
implicated”,  https://www.corruptionwatch.org.za/zondo-report-a-summary-of-the-first-four-parts-
and-who-it-implicated/ (accessed on 20 October 2023); Talane "Zondo names main players in
Eskom capture”, https://www.bizcommunity.com/Article/196/880/227453.html (accessed on 22
August 2023).

466 Judicial Commission of Enquiry "Judicial Commission of Inquiry into Allegations of State Capture,
Corruption and Fraud in the Public Sector including Organs of State Report, Part V",
https://www.statecapture.org.za/site/files/announcements/680/OCR_version_-
_State_Capture_Commission_Report_Part_IV_Vol_|_-_NT,EOH,COJ,Alexkor.pdf (accessed on 5
October 2023)
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Commission's findings throughout these first four reports are evidence of corruption in
the South African government and its state-owned enterprises.*¢’

The fifth report focused on the State Security Agency, Criminal Intelligence, the South
African Broadcasting Commission, the Waterkloof Landing and the Passenger Rail
Agency of South Africa.*®® The fifth report details various corrupt occurrences and
contracts in the focus mentioned above areas. The sixth and final report, titled "State
Capture Established",*®® contained the findings of investigations into the Vrede
Integrated Dairy Project and the closure of bank accounts of Gupta companies. This
report contained discussions on the concepts of state capture in the Commission's
terms of reference, the evidence of South African President Cyril Ramaphosa, the

ruling party's role, and parliamentary oversight.4"°

Going into more detail on each report is not suitable for this study. What is essential

to note is that the Commission found that state capture did indeed take place in South

467 Judicial Commission of Enquiry "Judicial Commission of Inquiry into Allegations of State Capture,
Corruption and Fraud in the Public Sector including Organs of State Report, Part IV",
https://www.statecapture.org.za/site/files/announcements/680/OCR_version_-
_State_Capture_Commission_Report_Part_IV_Vol_| - NT,EOH,COJ,Alexkor.pdf (accessed on 5
October 2023).

468 Judicial Commission of Enquiry "Judicial Commission of Inquiry into Allegations of State Capture,
Corruption and Fraud in the Public Sector including Organs of State Report, Part IV",
https://www.statecapture.org.za/site/files/announcements/680/OCR_version_-
_State_Capture_Commission_Report_Part_IV_Vol | - NT,EOH,COJ,Alexkor.pdf (accessed on 5
October 2023).

469 Judicial Commission of Enquiry "Judicial Commission of Inquiry into Allegations of State Capture,
Corruption and Fraud in the Public Sector including Organs of State Part VI Volume 1",
https://www.thepresidency.gov.za/report-type/judicial-commission-inquiry-state-capture-
report?page=1 (accessed on 5 October 2023).; Judicial Commission of Enquiry "Judicial
Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in the Public Sector
including Organs of State Part VI Volume 2", https://www.thepresidency.gov.za/report-type/judicial-
commission-inquiry-state-capture-report?page=1 (accessed on 5 October 2023).; Judicial
Commission of Enquiry "Judicial Commission of Inquiry into Allegations of State Capture,
Corruption and Fraud in the Public Sector including Organs of State Part VI Volume 3",
https://www.gov.za/sites/default/files/gcis_document/202206/electronic-state-capture-commission-
report-part-vi-vol-iii.pdf (accessed on 7 July 2023); Judicial Commission of Enquiry "Judicial
Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in the Public Sector
including Organs of State Part \ Volume 4"
https://www.statecapture.org.za/site/files/announcements/683/OCR_version_-
_State_Capture_Commission_Report_Part_IV_Vol_IV_- Eskom.pdf (accessed on 20 October
2023).

470 Judicial Commission of Enquiry "Judicial Commission of Inquiry into Allegations of State Capture,
Corruption and Fraud in the Public Sector including Organs of State Part V Volume 2",
https://www.thepresidency.gov.za/report-type/judicial-commission-inquiry-state-capture-
report?page=1 (accessed on 5 October 2023).
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Africa. Corrupt government contracts, employment irregularities, corrupt agreements,
public procurement corruption and government tender corruption, amongst others,
were evidenced throughout all six reports.*’* The Commission found that interference
from executive members in the public procurement function of government was one
of the ways state capture thrived in South Africa.4’> The Commission estimated the
total amount of money spent by the government, which was contaminated by state
capture, to be roughly R57 billion.4”® Notably, over 97 per cent of this estimated R57
billion resulted from corrupt activities at Eskom and Transnet. Shockingly, it is
estimated that the Gupta enterprise unlawfully received at least R15 billion.4’* The
Commission found that the primary way money has been extracted illegally from
government institutions is through public procurement. The Commission's findings
uncovered noticeable trends concerning particular state-owned enterprises and
organisations that aimed to profit from government contracts unlawfully. The entities
strategically positioned their members within the government, and governance
structures and rules were changed to centralise power in the wrong hands,
sidestepping the checks and balances to ensure a fair process. The Commission also

found that government workers who raised concerns about unethical behaviour were

471 Corruption Watch "Zondo Recommendations: Public procurement is the space to watch",
https://www.corruptionwatch.org.za/public-procurement-is-the-space-to-watch/ (accessed on 7 July
2023). See also, Pillay et al. 2023:152-173.

472 Corruption Watch "Zondo Recommendations: Public procurement is the space to watch",
https://www.corruptionwatch.org.za/public-procurement-is-the-space-to-watch/ (accessed on 7 July
2023).

473 Public Affairs Research Institute "The Zondo Commission: A bite-sized summary",
https://pari.org.za/wp-content/uploads/2022/09/PARI-Summary-The-Zondo-Commission-A-bite-
sized-summary-v360.pdf (accessed on 19 June 2023); Commission of Inquiry into State Capture
"Final Reports", https://lwww.thepresidency.gov.za/report-type/judicial-commission-inquiry-state-
capture-report?page=1 (accessed on 5 October 2023).

474 Commission of Inquiry into State Capture "Final Reports", https://www.thepresidency.gov.za/report-
type/judicial-commission-inquiry-state-capture-report?page=1 (accessed on 5 October 2023).
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subjected to marginalisation, disempowerment, and even retaliation.#’®> The Zondo

Commission's findings can be summarised as follows:4

State capture in the South African context evolved as a project by which a relatively small group
of actors, together with their network of collaborators inside and outside of the state, conspired
systematically (criminally and in defiance of the Constitution) to redirect resources from the
state for their own gain. This was facilitated by a deliberate effort to exploit or weaken key state
institutions and public entities, but also including law enforcement institutions and the
intelligence services. To a large extent this occurred through strategic appointments and
dismissals at public entities and a reorganisation of procurement processes. The process
involved the undermining of oversight mechanisms, and the manipulation of the public narrative

in favour of those who sought to capture the state.

It has been suggested that the damage caused by state capture impacted the South
African economy so negatively that it effectively undid the efforts of former Presidents
of South Africa, Nelson Mandela and Thabo Mbeki.*’” In light of the Zondo
Commission reports, it is accepted that, in general, corruption within government is
currently rife in South Africa, and this corruption within government is long-standing.*"®
This investigation into state capture shows the allegation of and proof of corruption in
the South African government. These corruption trends in government affairs,
including state-owned enterprises, show a moral degeneration of the South African

government.

As noted by Budhram and Geldenhuys*’® at the beginning of this chapter, it is

emphasised that South Africa has been experiencing continued high levels of

475 Public Affairs Research Institute "The Zondo Commission: A bite-sized summary”,
https://pari.org.za/wp-content/uploads/2022/09/PARI-Summary-The-Zondo-Commission-A-bite-
sized-summary-v360.pdf (accessed on 19 June 2023); Commission of Inquiry into State Capture
"Final Reports”, https://www.thepresidency.gov.za/report-type/judicial-commission-inquiry-state-
capture-report?page=1 (accessed on 5 October 2023); Corruption Watch "Annual Report 2022",
https://www.corruptionwatch.org.za/wp-content/uploads/2023/04/Corruption-
Watch_Report_Final_4April.pdf (accessed on 19 June 2023); EWN "Reading List: Everything you
need to know about the final state capture report”, https://ewn.co.za/2022/06/23/everything-you-
need-to-know-about-the-final-state-capture-report (accessed on 19 June 2023).

476 Public Affairs Research Institute "The Zondo Commission: A bite-sized summary",
https://pari.org.za/wp-content/uploads/2022/09/PARI-Summary-The-Zondo-Commission-A-bite-
sized-summary-v360.pdf (accessed on 19 June 2023).

477 Dhai 2023:76.

478 Basopu 2010:2.

479 Budhram & Geldenhuys 2018:26-27.
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corruption within government over the past years. Corruption in the public procurement
process is one of the South African government's biggest challenges.*®® When the
public procurement process is compromised through corruption, the quality of the
outputs is suspect, and the outcomes create poor public service delivery.*8! Corruption
Watch#®? suggests the stains of state capture will be very hard to remove, noting the
evident damage to South Africa. They argue that "[tjhe marks of state capture are
engraved in the potholes that have disfigured roads across South Africa, the hospitals

that are dysfunctional, schools with inadequate infrastructure."483

The adverse effects of corruption within government on respecting, protecting,
promoting, and fulfilling human rights have been mentioned in Section 2.2. A
concluding thought for this chapter is that corruption in the South African government,
including within the government's state-owned enterprises, institutions or
departments, arguably adversely affects the government's ability to carry out its socio-
economic rights obligations.*®* This view is correctly argued by Rose-Ackerman,*8
who maintains that when corruption in national departments diverts government funds
into unspecified channels, funding for projects aimed at achieving social good is either
depleted or lost entirely. The findings of the Zondo Commission show that corruption
within government occurred in South Africa's state-owned enterprises like South
African Airways, Transnet, Denel and Bosasa. Although these state-owned
enterprises do not directly relate to the fulfilment of the socio-economic rights
recognised in Sections 27 and 29 of the Constitution, it could be accepted that
government funding could have been more readily available to create human rights-

480 Mudau & Madzivhandila 2022:17.

481 Mudau & Madzivhandila 2022:17.

482 Corruption Watch "2022 Executive Summary", https://www.corruptionwatch.org.za/wp-
content/uploads/2022/09/corruption-watch-ACT-2022-digital-combined-agent-orange-design-
20220907.pdf (accessed on 19 June 2023); Corruption Watch "Annual Report 2022",
https://www.corruptionwatch.org.za/wp-content/uploads/2023/04/Corruption-
Watch_Report_Final_4April.pdf (accessed on 19 June 2023); EWN "Reading List: Everything you
need to know about the final state capture report”, https://ewn.co.za/2022/06/23/everything-you-
need-to-know-about-the-final-state-capture-report (accessed on 19 June 2023). See generally,
Pillay et al. 2023:152-173.

483 EWN "Reading List: Everything you need to know about the final state capture report",
https://ewn.co.za/2022/06/23/everything-you-need-to-know-about-the-final-state-capture-report
(accessed on 19 June 2023). See generally, Pillay et al. 2023:152-173.

484 Baillat 2013:3. See also, Budhram & Geldenhuys 2018:23-46.

485 Rose-Ackerman 2016:51.

88



enabling services if state-owned enterprises were not corruptly misappropriating
government funding. Due to the financing that corruption within government diverts
away from government budgets and national government departments, some of which
are entrusted with advancing socio-economic rights, this study suggests that
corruption within government in South Africa is an obstacle - amongst other obstacles
- to realising human rights, specifically the socio-economic rights recognised in

Sections 27 and 29 of the Constitution.486

3.8 CONCLUSION

The literature discussed in this chapter bears testimony that, in South Africa,
corruption within government is not a contemporary phenomenon. This chapter attests
to the past and current corruption within government in South Africa. In this chapter,
the secretive nature of corruption was explained. The available data that evidences
the existence of corruption within government in South Africa, including scores from
the CPI, reports from Corruption Watch and the Zondo Commission, amongst others,
have been explained, and it is therefore accepted that there is corruption within
government in national departments and state-owned enterprises in South Africa. This
corruption within government in South Africa is causing a significant drain on public
finances. It is asserted that this corruption within government in national government
departments and state-owned enterprises diverts government funds into unspecified
channels. Therefore, funding for projects that could create human rights-enabling
services is either depleted or lost entirely. Chapter 4 will address this assertion.
Chapter 4 examines the fulfilment of socio-economic rights in South Africa to build on
the understanding of whether socio-economic rights are fulfilled for all people of South
Africa, despite the proven existence of corruption within government or whether this
corruption within government is hampering the government's ability to fulfil the socio-

economic rights of all its people.

486 Baillat 2013:3. See also, Budhram & Geldenhuys 2018:23-46.
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CHAPTER 4: ARE SOCIO-ECONOMIC RIGHTS RESPECTED, PROTECTED,
PROMOTED AND FULFILLED IN SOUTH AFRICA?

4.1 INTRODUCTION

It has been established that there is no universally agreed-upon understanding of what
corruption is, what human rights encapsulate, and what social justice means. In
Chapter 2, the consequences of corruption within government were seen to be an
obstacle to the fulfilment of human rights.#®” Chapter 2 showed a link between
corruption within government and its effects on the fulfilment of human rights. Thus, at
the start of this chapter, this point is emphasised in the context of the overall research
aim of this study. Corruption and poor governance are both a cause of poverty and a
barrier to overcoming it. Corruption in the public sector affects human rights fulfilment,
and the poorest members of society suffer from this form of corruption the most.
Transparency International attests to this, claiming that where transparency and
accountability mechanisms are lacking, the needs of the poor are marginalised, and
funds intended for human rights-enabling services such as education, healthcare, and

water are at risk of being lost, misused, or misallocated.*88

However, note importantly that not all shortcoming of the government of South Africa
are because of corruption. There are also shortcomings that exist within the socio-
economic rights fulfilment process because of limited resources or bad administration.

However, corruption within government undoubtedly exacerbates these problems.

487 "Corruption is an enormous obstacle to the realization of all human rights — civil, political, economic,
social and cultural, as well as the right to development. Corruption violates the core human rights
principles of transparency, accountability, non-discrimination and meaningful participation in every
aspect of life of the community. Conversely, these principles, when upheld and implemented, are
the most effective means to fight corruption." See, Baillat 2013:3 quoting High Commissioner for
Human Rights, Navi Pillay.

488 Dgssing et al. "Mapping Transparency, Accountability and Integrity in Primary Education in South
Africa",
https://www.un.org/en/ecosoc/newfunct/pdf/luxembourg_tisda_south_africa_report_web.pdf
(accessed on 20 June 2023). Acknowledging the adverse effects of corruption within government
on human rights, see generally, Basopu 2010:34-86; Camerer 2001:7-60; Chetwynd et al., 2003:3-
15; Malherbe 2001:109-126; Mantzaris 2017:15-30; Mauro 1998:263-279; Mbonu 2003:3-11;
Olaniyan 2014:5; Rose-Ackerman 2016:1-215; Tanzi 1998:559-594; UN General Assembly, United
Nations Convention Against Corruption, 31 October 2003, A/58/422:Foreword.
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Chapter 3 evidenced corruption in the South African public sector in national
departments and state-owned enterprises.*®® The evidence from the Zondo
Commission established that state capture took place in South Africa. Furthermore, it
was established that there is limited available evidence on what type of corruption is
happening and to what extent. The existence of corruption is difficult to measure due
to the secrecy connected to this crime. Therefore, although there are proven instances
of corruption in national departments and state-owned enterprises in South Africa, it
must be accepted that there is still uncertainty regarding the occurrences and
prominence of corruption. This limitation on the exact current occurrences of
corruption must be kept in mind when considering whether the respect, protection,
promotion and fulfilment of socio-economic rights are adversely impacted by

corruption in South Africa.

This chapter assesses the respect, protection, promotion, and fulfilment of the socio-
economic rights in Sections 27 and 29 of the Constitution. The rights contained in

Sections 27 and 29 of the Constitution are summarised as follows:

(a) Section 27: The right to access healthcare services (including reproductive
healthcare), sufficient food and water, and social security. This study is limited
to assessing the right to access healthcare as contained in Section 27(1)(a).
This assessment includes the evaluation of the availability of pre-exposer
HIV/AIDS medications for mother-to-child transmission, including nevirapine,

but excludes the evaluation of reproductive healthcare.

Note that the subset right of reproductive healthcare as also recognised in
Section 27 of the Constitution does not form part of this studies assessment of

this right due to the space constraints of this study.

(b) Section 29: Everyone has the right — (a) to a basic education, including adult

basic education and (b) to further education, which the state, through

489 The departments discussed in Sections 3.5 and 3.6 of this study are the specific departments which
should ensure the creation of human rights-enabling services for all people of South Africa
concerning the socio-economic human rights contained in Secs. 27 and 29 of the Constitution.
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reasonable measures, must make progressively available and accessible. This
study is limited to assessing the right to a basic education as contained in
Section 29(a).

Note that this assessment excludes the evaluation of adult basic education due
to the space limitations of this study.

The violations-based approach assesses human rights fulfilment based on instances
where the right was violated.*%° This approach focuses on identifying instances where
a right has been violated via the right being either not respected, protected, promoted
or fulfilled or a combination of these. On the one hand, this approach can help identify
instances where rights are being violated. On the other hand, this approach is not
always accurate for several reasons. Some examples of these reasons include: First,
this approach depends on case law that shows instances of a right being violated.
However, there are instances where a right is violated that is not contained within case
law or public publication. Secondly, this approach does not always consider the
context in which human rights are violated. This approach does not consider the
broader structural and societal factors contributing to human rights violations. Lastly,
this approach does not capture the full extent of the implementation of a right.
Respecting, protecting, promoting, and fulfilling a right requires more than simply

avoiding violations of a right.

Relying exclusively on the violations-based approach can lead to a skewed
understanding of human rights fulfilment. There is a need to assess the South African
government's overall compliance with its human rights obligations. In addition to
instances of specific violations, significant to the assessment of socio-economic rights
fulfilment is the obligation of the government to take reasonable legislative and other
measures, within its available resources, to achieve the progressive realisation of a

right (my emphasis). Due to these reasons, the violations-based approach will be used

4% There are various approaches to measuring human rights and using human rights indicators. See
generally, Landman & Carvalho 2009:1-6; Landman 2018:48-59; OHCHR "Methodical Approaches
to Human Rights Indicators",
https://www.ohchr.org/sites/default/files/documents/issues/HRIndicators/AGuideMeasurementimpl
ementationChapterlll_en.pdf (accessed on 17 July 2023).
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in conjunction with other information in this chapter. Other information discussed
includes weaknesses in the national departments responsible for realising the rights
in Sections 27 and 29 of the Constitution. This study suggests that these weaknesses
could make these rights not respected, protected, promoted, and fulfilled for everyone.
South African court cases in which applicants argued that their rights in Sections 27
and 29 were not respected, protected, promoted, and fulfilled will also be discussed.

First, this chapter starts with a summary of an international perspective on human
rights fulfilment in South Africa, setting the foundation for the following discussions.
Secondly, international, regional, and national human rights treaties and legislative
instruments will be discussed to understand where socio-economic rights and
corresponding duties emanate. Thirdly, the obligations created by human rights in
South Africa, namely that human rights must be respected, protected, promoted, and
fulfilled, will be summarised. The interpretation of socio-economic rights in South
Africa is briefly noted. Lastly, the respect, protection, promotion, and fulfilment of the

rights in Sections 27 and 29 of the Constitution are examined.

4.2 INTERNATIONAL PERSPECTIVE ON HUMAN RIGHTS FULFILMENT IN
SOUTH AFRICA

The point of departure is an international perspective on human rights in South Africa.
According to Human Rights Watch, public confidence in the government's willingness
to tackle corruption, human rights violations, and respect for the rule of law has eroded
in South Africa. South Africa's record on respecting and fulfilling human rights remains
poor.*°1 Reports from Human Rights Watch and Amnesty International provide insights
into the challenges facing human rights fulfilment in both the public healthcare sector

and the public school sector in South Africa and the impact of these challenges on the

491 Human Rights Watch "World Report: South Africa 2018", https://www.hrw.org/world-
report/2018/country-chapters/south-africa (accessed on 2 May 2023); Human Rights Watch "World
Report: South Africa 2019", https://www.hrw.org/world-report/2019/country-chapters/south-africa
(accessed on 2 May 2023).
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realisation of these rights for everyone.*%? Both organisations have claimed in various
publications that the right to access healthcare and basic education is not fulfilled for

everyone in South Africa.*®3

Amnesty International, discussing the status of human rights fulfilment in South Africa,
explains how things have not been improving and have sometimes gotten worse.*%
President of South Africa Cyril Ramaphosa took office in 2018. President Ramaphosa
promised in his first State of the Nation address to usher in a new dawn and deal with
the lack of public service delivery, poverty, and unemployment, among other things.4%°
Despite these promises, there has only been a slight tangible improvement in people
realising their human rights, and in some cases, the situation has worsened.*%

Emphasis is made on the promise to deal with the lack of public service delivery.

492 See generally, Amnesty International "Amnesty International Report 2017/18 - South Africa”,
https://www.refworld.org/docid/5a993868a.html (accessed 24 August 2023); Human Rights Watch
"World Report 2017: South Africa”, https://www.hrw.org/world-report/2017/country-chapters/south-
africa (accessed on 11 May 2023); Human Rights Watch "World Report: South Africa 2019",
https://www.hrw.org/world-report/2019/country-chapters/south-africa (accessed on 2 May 2023).

493 See generally, Khumalo & Hodgson 2017:104-127; Human Rights Watch "World Report: South
Africa 2019", https://www.hrw.org/world-report/2019/country-chapters/south-africa (accessed on 2
May 2023); Odhiambo "Stop making excuses: Accountability for maternal health care in South
Africa", https://www.hrw.org/report/2011/08/08/stop-making-excuses/accountability-maternal-
health-care-south-africa (accessed on 24 August 2023); Martinez "Complicit in exclusion: South
Africa's failure to guarantee inclusive education for children with disabilities",
https://www.hrw.org/report/2015/08/18/complicit-exclusion/south-africas-failure-guarantee-
inclusive-education-children (accessed on 22 August 2022); Amnesty International "South Africa:
Struggle for maternal health: Barriers to antenatal care in South Africa",
https://www.amnesty.org/en/documents/afr53/006/2014/en/ (accessed 24 August 2023); Amnesty
International "South Africa: Submission on the amendments to the regulations relating to Minimum
Uniform Norms and Standards for Public School Infrastructure”,
https://amnesty.org.za/research/submission-to-department-of-basic-education-5-july-2022/
(accessed on 2 May 2023).

494 Amnesty International "SONA 2023: President Cyril Ramaphosa has failed the nation on the
delivery of basic human rights", https://amnesty.org.za/sona-2023-president-cyril-ramaphosa-has-
failed-the-nation-on-the-delivery-of-basic-human-rights/ (accessed on 21 February 2023).

4% Government Communications "Highlights of the State of the Nation Address",
https://www.gov.za/sites/default/files/gcis_documents/SoNA201hHighlights 0.pdf (accessed 24
August 2023).

4% See generally, Khumalo & Hodgson 2017:104-127; Maphumulo & Bhengu 2019:1-9; Naher et al.
2020:1-16; Van De Ruit & Wallis 2020:52-57; Dhai 2023:76-76; Amnesty International "SONA 2023:
President Cyril Ramaphosa has failed the nation on the delivery of basic human rights",
https://amnesty.org.za/sona-2023-president-cyril-ramaphosa-has-failed-the-nation-on-the-
delivery-of-basic-human-rights/ (accessed on 21 February 2023).
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In 2018 and 2019, Human Rights Watch*®” reported significant restrictions to the
enjoyment of human rights in South Africa. The 2018 report*®® states, "[c]orruption,
poverty, high unemployment, and violent crime significantly restricted South Africans'
enjoyment of their rights." The 2019 report**® pointed out, "[c]uts to health and
education services also compromised quality and access to these rights." Note here
that this study agrees that corruption has restricted South Africans' enjoyment of their
rights. This study furthermore agrees with and discusses below that resource
allocation, specifically the lack thereof, has adversely affected the fulfilment of the right

to healthcare and basic education in South Africa.>%

In numerous publications, Human Rights Watch has focused on the right to access

healthcare, claiming it is not fulfilled for everyone.®®! In 2017, Human Rights Watch

497 Human Rights Watch "World Report: South Africa 2018", https://www.hrw.org/world-
report/2018/country-chapters/south-africa (accessed on 2 May 2023); Human Rights Watch "World
Report: South Africa 2019", https://www.hrw.org/world-report/2019/country-chapters/south-africa
(accessed on 21 October 2023).

4% Human Rights Watch "World Report: South Africa 2018", https://www.hrw.org/world-
report/2018/country-chapters/south-africa (accessed on 2 May 2023).

4% Human Rights Watch "World Report: South Africa 2019", https://www.hrw.org/world-
report/2019/country-chapters/south-africa (accessed on 21 October 2023).

500 1n 2018 Human Rights Watch argued that the right to access healthcare is not fulfilled for everyone
and documented the experiences of women who had faced barriers to accessing maternal
healthcare in the public healthcare sector. The barriers faced by these women included poor
infrastructure, inadequate staffing, and discrimination just to name a few. See, Human Rights Watch
"World Report 2018: South Africa”, https://www.hrw.org/world-report/2018/country-chapters/south-
africa (accessed on 11 May 2023). Regarding the non-fulfilment of the right to access healthcare
and the rights to a basic education see generally, Human Rights Watch "World Report 2017: South
Africa", https://www.hrw.org/world-report/2017/country-chapters/south-africa (accessed on 11 May
2023); Human Rights Watch "World Report: South Africa 2019", https://www.hrw.org/world-
report/2019/country-chapters/south-africa (accessed on 2 May 2023); Amnesty International
"SONA 2023: President Cyril Ramaphosa has failed the nation on the delivery of basic human
rights", https://amnesty.org.za/sona-2023-president-cyril-ramaphosa-has-failed-the-nation-on-the-
delivery-of-basic-human-rights/ (accessed on 21 February 2023); Centre for Human Rights
University of Pretoria "Justice Van der Westhuizen says that continued non-compliance with
constitutional obligation by SA Human Rights Commission and government endangers our
democracy", https://www.chr.up.ac.za/latest-news/3405-justice-van-der-westhuizen-says-that-
continued-non-compliance-with-constitutional-oigation-by-sa-human-rights-commission-and-
government-endangers-our-democracy (accessed on 10 July 2023).

501 See generally, Human Rights Watch "Stop making excuses: Accountability for maternal health care
in south Africa", https://www.hrw.org/report/2011/08/08/stop-making-excuses/accountability-
maternal-health-care-south-africa (accessed on 24 August 2023); Human Rights Watch "South
Africa: Older people lack basic care, support”, https://www.hrw.org/news/2023/06/27/south-africa-
older-people-lack-basic-care-support (accessed on 24 August 2023); Human Rights Watch "World
Report 2017: South Africa", https://www.hrw.org/world-report/2017/country-chapters/south-africa
(accessed on 11 May 2023); Human Rights Watch "World Report 2018: South Africa",
https://www.hrw.org/world-report/2018/country-chapters/south-africa (accessed on 11 May 2023);
Human Rights Watch "World Report: South Africa 2019", https://www.hrw.org/world-
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said that healthcare access was compromised.®®? In 2018, Amnesty International
documented significant inequalities in women's access to healthcare rights in South
Africa.>%3 The perceived non-fulfilment of the right to access healthcare is discussed

below in Section 4.5.

In the 2017 and 2019 reports and various other bygone publications, Human Rights
Watch%4 emphasised enduring challenges in implementing the right to a basic
education in South Africa. In the 2019 report, Human Rights Watch®% states, "[t]he
government did not fulfil the right to education for many of South Africa's children and
young adults with disabilities.” This perceived non-fulfilment of this right is discussed
in Section 4.6. The discussion moves to understand where human rights, specifically
socio-economic rights, originate from and what obligations these rights place on the

government of South Africa.

4.3 GOVERNMENT OBLIGATIONS UNDER SOCIO-ECONOMIC RIGHTS
4.3.1 International obligations

International human rights law lays down obligations which member states are bound
to respect. When becoming a party to international human rights treaties, member
states assume duties and obligations under international law to respect, protect and

fulfil specified human rights.5% According to the UN, the so-called International Bill of

report/2019/country-chapters/south-africa (accessed on 2 May 2023); Human Rights Watch "Africa:
Covid-19 exposes healthcare shortfalls”, https://www.hrw.org/news/2020/06/08/africa-covid-19-
exposes-healthcare-shortfalls (accessed on 24 August 2023).

502 Human Rights Watch "World Report: South Africa 2019", https://www.hrw.org/world-
report/2019/country-chapters/south-africa (accessed on 2 May 2023).

503 Amnesty International "Amnesty International Report 2017/18 - South Africa",
https://www.refworld.org/docid/5a993868a.html (accessed 24 August 2023).
504 Amnesty International "Amnesty International Report 2017/18 - South Africa",

https://www.refworld.org/docid/5a993868a.html (accessed 24 August 2023).

505 Human Rights Watch "World Report 2019", https://www.hrw.org/world-report/2019 (accessed on 13
March 2022).

506 United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVl:arts. 55(c), 56, 76(c);
Nampewo et al. 2022:2; Ruggie 2011:224-253; Donnelly & Whelan 2020:5-44; OHCHR
"International Human Rights Law", https://www.ohchr.org/en/instruments-and-
mechanisms/international-human-rights-law (accessed on 27 March 2023).
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Human Rights is made up of (a) the UDHR,%%7 (b) the International Covenant on Civil
and Political Rights and the two optional Protocols®% that follow from it, and (c) the
ICESCR.5% South Africa is a member state of the International Covenant on Civil and
Political Rights and the two optional Protocols.>® As mentioned in Section 2.3 and as
will be discussed below, South Africa is a member state of these three international
human rights treaties.>'! As also set out in Section 2.3, the role of international law in
South Africa is outlined in Sections 39 and 231-233 of the Constitution.

The Charter of the UN was created before the UDHR. The Charter of the UN is the
constitutive instrument of the UN, signed on 26 June 1945.512 |t sets out the rights and
obligations of member states and establishes the principal organs and procedures of
the UN.513 The UDHR® and the Charter of the UN®'> maintain that member states
undertake to respect, protect and fulfil human rights.5® This claim can be seen in

Articles 1(3), 55(c), 56 and 76(c) (including its reference to the purpose of the UN as

507 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (ll).

508 UN General Assembly, International Covenant on Civil and Political Rights, 16 December 1966,
United Nations, Treaty Series, vol. 999, p. 171.

509 UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16
December 1966, United Nations, Treaty Series, vol. 993, p. 3. Discussing the international covenant
on economic, social and cultural rights and its implications for South Africa see generally,
Liebenberg 1995:359-378. See also, OHCHR ‘“International Human Rights Law",
https://www.ohchr.org/en/instruments-and-mechanisms/international-human-rights-law (accessed
on 27 March 2023); UN General Assembly, International Bill of Human Rights, 10 December 1948,
A/RES/217(III)A-E; Roberts 2015:Preface.

510 UN General Assembly, International Covenant on Civil and Political Rights, 16 December 1966,
United Nations, Treaty Series, vol. 999, p. 171.

511 United Nations "Member States", https://www.un.org/en/about-us/member-states#gotoS (accessed
on 23 August 2023); United Nations Human Rights Treaty Bodies "UN Treaty Body database",
https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Treaty.aspx?CountrylD=162&Lang=E
N (accessed on 23 August 2023); UN Committee on Economic, Social and Cultural Rights
(CESCR), UN Committee on Economic, Social and Cultural Rights: Concluding Observations,
Canada, 22 May 2006, E/C.12/CAN/CO/4; E/C.12/CAN/CO/5. See also, Basson 2020:850-852.
Discussing the international covenant on economic, social and cultural rights and its implications
for South Africa see generally, Liebenberg 1995:359-378.

512 United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVI.

513 United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVI.

514 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (llI).

515 United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVI.

516 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A
(Iln):Preamble; OHCHR "International Human Rights Law", https://www.ohchr.org/en/instruments-
and-mechanisms/international-human-rights-law (accessed on 27 March 2023); UN General
Assembly, International Bill of Human Rights, 10 December 1948, A/RES/217(lIl)A-E; United
Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVI; Ruggie 2011:224-253;
Nampewo et al. 2022:2.
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set out in Article (1), amongst others, in the Charter of the UN.5'7 In Chapter 9 of the
Charter, under the heading International Economic and Social Cooperation, Article 55

states that:

With a view to the creation of conditions of stability and well-being which are necessary for
peaceful and friendly relations among nations based on respect for the principle of equal rights
and self-determination of peoples, the United Nations shall promote: (a) higher standards of
living, full employment, and conditions of economic and social progress and development, (b)
solutions of international economic, social, health, and related problems; and international
cultural and educational cooperation, and (c) universal respect for, and observance of, human

rights and fundamental freedoms for all without distinction as to race, sex, language, or religion.

Note specifically (c) of Article 55 above. Article 56 of the Charter stipulates that the
member states pledge to take joint and separate action in cooperation with the UN to
promote universal respect for and observance of human rights.*® The UN asserts that
through the ratification of these international human rights treaties, governments
undertake to ensure that legislative measures and domestic practices are put in place
in compliance with the treaty obligations.>'° Internationally, human rights obligations
are understood as follows: (a) the obligation to respect a human right means that the
government must not interfere with or prohibit the enjoyment of a human right, (b) the
obligation to protect a human right requires the government to protect individuals and
groups against human rights abuses, and (c) the obligation to fulfil a human right
means that the government must take positive action to facilitate the enjoyment of

human rights.520

517 United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVl:arts. 1(3), 55(c), 76(c).

518 United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVl:arts. 1(3) & 55(c) &
56 & 76(c).

519 OHCHR ‘"International Human Rights Law", https://www.ohchr.org/en/instruments-and-
mechanisms/international-human-rights-law (accessed on 27 March 2023). The consequence of
incorporation of an international agreement into South African domestic law under sec. 231(4) of
the Constitution is that the agreement becomes law in the Republic. See, Glenister v President of
the Republic of South Africa & Others:par. 100.

520 OHCHR “International Human Rights Law", https://www.ohchr.org/en/instruments-and-
mechanisms/international-human-rights-law (accessed on 27 March 2023).
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South Africa ratified the ICESCR on 12 January 2015.52! The ratification of the
ICESCR has resulted in the provisions becoming binding on South Africa. Article 2522
of ICESCR sets out the obligations that state parties must comply with to ensure the
realisation of economic, social, and cultural rights. Therefore, Article 2 places specific

obligations on the government of South Africa. Article 2 of ICESCR states:>%®

Each State Party to the present Covenant undertakes to take steps, individually and through
international assistance and cooperation, especially economic and technical, to the maximum
of its available resources, with a view to achieving progressively the full realisation of the rights
recognised in the present Covenant by all appropriate means, including particularly the

adoption of legislative measures.

Emphasis is given to the two primary obligations contained in Article 2, namely (a) to
the maximum of its available resources and (b) to progressively achieve the full
realisation of the rights contained in the Covenant.5%*

4.3.2 Regional obligations

As mentioned in Section 2.3, the African continent has its own human rights legislation,
the African Charter on Human and Peoples' Rights.5?®> This Charter recognises civil,
political, economic, social, and cultural rights. Article 16 of the Charter guarantees the
right to healthcare, and Article 17(1) guarantees the right to education. In the Charter,
Article 22 guarantees the right to social and economic development. The obligation
created by Article 22 is that state parties have the duty, individually or collectively, to
ensure the exercise of the right to development. As used in this Charter, the word
development includes all socio-economic rights. Article 22 states, "[a]ll peoples shall

have the right to their economic, social and cultural development with due regard to

521 Basson 2020:850-852.

522 UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16
December 1966, United Nations, Treaty Series, vol. 993, p. 3.

523 UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16
December 1966, United Nations, Treaty Series, vol. 993, p. 3. See also, Baillat 2013:10.

524 UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16
December 1966, United Nations, Treaty Series, vol. 993, p. 3.

525 African Charter on Human and Peoples' Rights 1986. See also, Kuwonu 2019:24-25.
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their freedom and identity and in the equal enjoyment of the common heritage of
mankind." South Africa acceded to the African Charter on 9 July 1996.526

4.3.3 National obligations

In South Africa, human rights are provided for in Chapter 2 of the Constitution in the
Bill of Rights. As mentioned in Section 2.3, a distinguishing feature of the South African
Constitution is its far-reaching commitment to the principle of the interdependency of
all human rights.>?” Section 7(2) of the Constitution places a duty on the government
to respect, protect, promote and fulfil human rights.>2 In South Africa, these
obligations are understood as follows: To respect a human right means that the
government must refrain from hampering the enjoyment of a human right.5?® The
obligation to protect a human right means that the government must create legislation
and policies that progressively work towards preventing human rights violations. Under
the duty to protect human rights, the government must also investigate allegations of
human rights abuses and hold actors who commit human rights abuses
accountable.>*° The obligation to promote human rights is unique to South Africa. This
obligation entails a duty on the government to bring awareness to human rights.>3! An
example of how the South African government shows awareness and recognition of

human rights is the national public holiday dedicated to human rights on 21 March.

There are two separate obligations created under the duty to fulfil human rights. First,

the government must provide resources to achieve human rights, such as building and

526 African Charter on Human and Peoples' Rights.

527 See generally, The Constitution; Liebenberg 2006:1; Lombard & Twikirize 2014:313-325.

528 Qwelane v South African Human Rights Commission & Another 2021 (6) SA 579 (CC):par. 51.

529 Qwelane v South African Human Rights Commission & Another:par. 51.

530 The government's duty to protect human rights is a proactive obligation that requires the creation
of legislation and policies that promote a right and includes the establishment of effective institutions
and mechanisms to investigate and remedy human rights abuses. See, Carnelley 2016:229-249.
See also, Khosa & Others v Minister of Defence & Military Defence & Military Veterans & Others
2020 (5) SA 490 (GP):par. 1. This case serves as an important reminder of the government's
obligation to protect human rights.

531 Promoting human rights can be achieved in various ways, including bringing awareness to human
rights by advocating for the adoption of and compliance with international and regional human rights
declarations and treaties, thereby further incorporating human rights into national legislation and
domestic practices. See, Ramalekana 2017:199-215.
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maintaining public schools to fulfil the right to a basic education. The second obligation
is that the government must holistically ensure that the government is proactive in
ensuring the progressive realisation of human rights.%3? The work of government must
be such that it facilitates access to human rights-enabling services, for example, public
hospitals being managed in such a way that the right to access healthcare can be
progressively realised.>3 Under the obligation to fulfil human rights, the effective

management of government resources is essential.>**

Section 27(2) of the Constitution further obligates the government of South Africa to
"take reasonable legislative and other measures, within its available resources, to
achieve the progressive realisation of the right." Note the view of progressive

realisation observed by Chenwi:>3®

Progressive realisation introduces an element of flexibility in terms of the obligations of states
and also in the enforcement of rights. The concept recognises that the full realisation of socio-
economic rights would not generally be achieved in a short period of time. The obligation on

states therefore is to move as expeditiously and effectively as possible towards full realisation.

This view held by Chenwi®3¢ aligns with the Committee on Economic, Social and
Cultural Rights. Furthermore, in Chapter 10 of the Constitution, Section 195(1) & (2)

532 progressive realisation is described by the United Nations as follows: "The principle of progressive
realization applies to the positive State obligations to fulfil and to protect human rights, in particular
economic, social and cultural rights. The human right to health, for example, does not guarantee
the right of everyone to be healthy. However, it does oblige States, in accordance with their
respective economic capabilities, social and cultural traditions as well as international minimum
standards, to establish and maintain a public health system that can in principle guarantee access
to certain basic health services for all. Progressive realization means that States should, for
example, establish targets and benchmarks in order to progressively reduce the infant mortality
rate, increase the number of doctors per 1000 inhabitants, raise the percentage of the population
that has been vaccinated against certain infectious and epidemic diseases, or improve basic health
facilities." See, United Nations 2016. See also, Kélin & Kiinzli 2009.

533 The High Court of Durban emphasised the government’s obligation to take reasonable measures
within its availed resources to progressively realise the right to access healthcare for all. See, P H
obo S H v MEC for Health for the Province of KwaZulu-Natal 2021 (1) SA 530 (KZD).

534 Soobramoney v Minister of Health, KwaZulu-Natal 1998 (1) SA 765 (CC) highlights the
government's multifaceted obligations to respect, protect, promote and fulfii human rights,
particularly in the context of healthcare and the right to life. See also, Qwelane v South African
Human Rights Commission & Another:par. 51: "It requires of the State not only to refrain from
infringing on fundamental rights, but also to take positive steps to ensure that these rights are
realised. We must be cognizant of the requirement that measures taken in terms of sec. 7(2) must
be reasonable and effective."

535 Chenwi 2013:744.

53 Chenwi 2013:744; Committee on Economic, Social and Cultural Rights 2007:1-4.
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emphasises that the constitutional principles and values must be underpinned by a
high standard of professional ethics promoted and maintained alongside efficient,
economical and effective use of resources at all times.>3’ Concerning human
resources and the work of government, as mentioned below, note Section 195(1)(h)
of the Constitution, "[glood human-resource management and career-development
practices, to maximise human potential, must be cultivated." Part of the obligation of
the government to respect, protect, promote and fulfil a right entail that the government
must ensure that adequate work is done relating to the progressive realisation of a
right. This obligation of progressive realisation involves the government taking positive
steps to ensure the timeous progressive realisation of human rights for everyone.>38
Bearing this in mind, this study suggests that this obligation includes various sub-
obligations. These sub-obligations suggested by this study include: (a) that the
government must holistically ensure that the acts of government, including the
budgeting of government resources, are underpinned by the constitutional values and
principles, are of a high standard of professional ethics and are proactive in ensuring
progressive realisation, (b) public administration also known as the work of
government must be development-orientated, (c) to progressively realise human rights
the collective work of government must be such that it creates access to human rights-
enabling services, and (d) government attempts at enabling progressive realisation

must be correctly managed, to name a few.>39

587 The Constitution:secs. 195(1) & (2).

538 "Progressive realisation therefore includes some immediate (as well as tangible) obligations on
states. For instance, in the context of the ICESCR, the obligation to take steps towards progressive
realisation must be taken within a reasonably short time, after entry into force of the ICESCR for
the state concerned." See, Chenwi 2013:754. See for example the case of P H obo S H v MEC for
Health for the Province of KwaZulu-Natal. In this case, the High Court of Durban emphasised the
government's obligation to take reasonable measures within its available resources to progressively
realise the right for everyone. See also, OHCHR 2008:11-15; UN General Assembly, International
Covenant on Economic, Social and Cultural Rights, 16 December 1966, United Nations, Treaty
Series, vol. 993, p. 3:art. 2(1); Committee on Economic, Social and Cultural Rights (CESCR) "An
evaluation of the obligation to take steps to the “maximum of available resources” under an Optional
Protocol to the Covenant. Document No.: E/C, 12(2007)",
https://www2.ohchr.org/english/bodies/cescr/docs/statements/Obligationtotakesteps-2007.pdf
(accessed on 1 October 2023):1-4.

539 Section 27(2) of the Constitution says the government must "take reasonable legislative and other
measures, within its available resources, to achieve the progressive realisation of the right." The
wording here of "its available resources”, does not confine itself to saying within its available
financial resources thus it is argued that this means all resources and thereby includes human
resources. Thus this includes but is not limited to the passing of laws by Parliament and the
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44 THE INTERPRETATION OF SOCIO-ECONOMIC RIGHTS IN SOUTH
AFRICA

The socio-economic rights in Section 27 of the Constitution are qualified in South
Africa. These rights are qualified in the sense that they are access rights that are
limited to the available resources of the government. These rights are qualified by
Section 27(2) of the Constitution, which states that "[t]he state must take reasonable
legislative and other measures, within its available resources, to achieve the

progressive realisation of the right."

According to Liebenberg, at the time that the article was written,>#° three major South
African Constitutional Court cases directly interpret socio-economic rights in South
Africa. These cases are (a) Government of the Republic of South Africa & Others v
Grootboom & Others,>*! (b) Soobramoney v Minister of Health, KwaZulu-Natal,>*? and

(c) Minister of Health & Others v Treatment Action Campaign & Others.5*3

The value of the Constitutional Court's judgement in Government of the Republic of
South Africa & Others v Grootboom & Others is briefly summarised as follows.
Regarding qualified socio-economic rights, the Constitutional Court merely has to
determine whether the measures adopted by the government to progressively realise
the right over time are reasonable and does not have to consider whether a better
policy could facilitate the right more progressively.>** There is no universal definition

of reasonableness.>* However, the Constitutional Court in South Africa framed three

provincial legislatures. Therefore, the work of government at all levels must contribute proactively
towards the progressive realisation of a right. Section 195(1)(c) of the Constitution states that public
administration must be development-oriented. See generally, the mandate of the South African
Human Rights Commission, Chenwi 2013:742-769; OHCHR "About good governance",
https://www.ohchr.org/en/good-governance/about-good-governance (accessed on 30 May 2023).
For a discussion of how everyone in South Africa has a human responsibility to enable human
rights, including the government of South Africa see, Nugmanova et al. 2020:167-184.

540 Liebenberg 2006:2-27.

541 Government of the Republic of South Africa & Others v Grootboom & Others 2001 (1) SA 46.

542 Soobramoney v Minister of Health, KwaZulu-Natal.

543 Minister of Health & Others v Treatment Action Campaign & Others (No 2) 2002 (5) SA 721 (CC).

544 See, par. 41: "[a] court considering reasonableness will not enquire whether other more desirable
or favourable measures could have been adopted, or whether public money could have been better
spent. The question would be whether the measures that have been adopted are reasonable.”

545 Steinberg 2006:264-284; Griffey 2011:275-327; Corten 1999:613; Brynard 2013:69-83; Quinot &
Liebenberg 2011:639-663; International Commission of Jurists "5.3 Reasonableness"”,
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key thresholds a policy must meet to be considered reasonable. This determination is
known as the standard of reasonableness or the reasonableness review.>#® This
reasonableness review was first set out in the case of Government of the Republic of
South Africa & Others v Grootboom & Others. The three key thresholds of a
reasonable policy include (a) such a policy must take into consideration the situation
of those in crisis, (b) such a policy must not exclude a disproportionate percentage of
the population, and (c) such a policy must address the needs of those in desperate

condition.>*’

Soobramoney v Minister of Health, KwaZulu-Natal,>*8 dealt with the right to healthcare
versus the right to access. This case emphasised the qualifying provision of socio-
economic rights: access rights limited to the government's available resources. The
Constitutional Court confirmed that the government could not be held liable if it did not
have the available resources.>*® Alongside this judgment showing how socio-
economic rights should be interpreted as access rights, this judgment has additional
added value. It can be used to understand why the violations-based approach to
assessing human rights is inaccurate. From the Constitutional Court's judgement in
this case, it is accepted that when a patient is denied healthcare due to the public
hospital claiming that it cannot assist the patient because of capacity issues, the
government is not necessarily liable for violating this right. This denial of access is
covered by the qualifying provision of this right that says the government only has to
provide access within its available resources.>*° This shows that assessing whether a

right has been violated does not mean it was respected, protected, promoted and

https://www.icj.org/chapter-5-standards-and-techniques-of-review-in-domestic-adjudication-of-esc-
rights-2/5-3-reasonableness/ (accessed on 18 July 2023).

546 The reasonableness review test is derived from the government's duty in sec. 27(2) of the
Constitution.

547 Government of the Republic of South Africa & Others v Grootboom & Others:paras. 43, 44, 64. See
also, Liebenberg 2001:232-257; Nkrumah 2019:47-64.

548 Soobramoney v Minister of Health, KwaZulu-Natal.

549 Soobramoney v Minister of Health, KwaZulu-Natal.

550 Soobramoney v Minister of Health, KwaZulu-Natal:paras. 1-36.
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fulfilled in all instances where it is not violated. In this case, the right was not violated,
but technically it was not fulfilled.55*

The case of Minister of Health & Others v Treatment Action Campaign & Others (No
2) addressed the positive obligation on the government created by socio-economic
rights. In this case, the Constitutional Court reiterated the judgement from Government
of the Republic of South Africa & Others v Grootboom & Others, reaffirming that a
policy cannot be reasonable if it excludes a significant segment of society.>®? The
Constitutional Court rejected the government'’s claim that it did not have the resources
to extend this specific healthcare programme to everyone and reaffirmed the positive
obligation on the government created by socio-economic rights. The Constitutional
Court emphasised that the obligation to fulfil means that the government must take

positive action to facilitate the enjoyment of the right for everyone.

45 SECTION 27(1)(A): THE RIGHT TO ACCESS HEALTHCARE SERVICES

The right to access healthcare is contained alongside other socio-economic rights in
Sections 27(1)(a)-(c) of the Constitution. As mentioned above in Section 4.4, these
socio-economic rights are qualified. Alongside the right to healthcare, these rights
include adequate food, water, and social security. Internationally, these socio-
economic rights are provided for in Article 25(1) of the UDHR %52 and Article 11 of the
ICESCR.5* The UDHR®® and the ICESCR®% are not the only legal documents that
provide for socio-economic rights, various legal instruments and documents recognise

socio-economic rights for specific groups and persons located in places across the

551 The violations-based approach to accessing human rights is inaccurate because respecting,
protecting, promoting and fulfilling a right imposes various obligations on the government, not only
the obligation not to violate the right.

552 Minister of Health & Others v Treatment Action Campaign & Others (No 2):paras. 67-73.

553 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (ll).

554 UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16
December 1966, United Nations, Treaty Series, vol. 993, p. 3.

555 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (llI).

556 UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16
December 1966, United Nations, Treaty Series, vol. 993, p. 3.
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world.%%” Regarding healthcare, Article 12(1) of the ICESCR asserts the universal right
of all people to the highest attainable standard of physical and mental health. These
socio-economic rights are regionally provided for in Articles 16 and 22 of the African

Charter on Human and Peoples' Rights.>%8

In South Africa, the Department of Health is the national Department responsible for
enabling the realisation and fulfilment of the right to access healthcare.>*° In South
Africa, there are considerable challenges in the implementation process of the right to
access healthcare.>® Due to the growth of the South African population and the
existence of past and current inequalities, millions of people depend on public
healthcare.®®' The needs of these dependants exceed the capacity of the public

healthcare sector. Marginalised communities and minority groups suffer most

557 For example regionally on the African continent the recognition of socio-economic rights can be seen
in the African Charter on Human and Peoples' Rights 1986:arts. 16 & 22. Another example that
socio-economic rights are recognised for different groups and persons within specific territories
across the globe is that regionally in India the socio-economic rights recognised for the people of
India are found within the Constitution of India 1950. However, the Constitution of India is not the
only legal document recognising socio-economic rights for the people within this region. For a
discussion on how socio-economic rights in India are recognised within various legal documents
see, Abeyratne 2014:8-39. As well as the fact that socio-economic rights are provided for in varying
legal documents across the world, there are various international, regional and national committees
that monitor the fulfilment of socio-economic rights across the world. An example of an international
committee that is dedicated to the monitoring of socio-economic rights fulfilment internationally is
the UN Committee on Economic, Social and Cultural Rights (CESCR), UN Committee on Economic,
Social and Cultural Rights: Concluding Observations, Canada, 22 May 2006, E/C.12/CAN/CO/4;
E/C.12/CAN/CO/5. An example of a domestic human rights committee that is focused on the
fulfilment of human rights, including socio-economic rights in South Africa is the South African
Human Rights Commission. Note in summary that globally, regionally and domestically socio-
economic rights are recognised for various persons and groups of persons across the world in
varying legal documents and various committees exist to monitor human rights fulfilment including
socio-economic rights fulfilment.

558 African Charter on Human and Peoples' Rights 1986:arts. 16 & 22.

559 The mandate of this national department is to protect, promote, and maintain the health, safety and
well-being of patients and the public by ensuring quality pharmaceutical services for all South
Africans. The mandate of this department is derived from the National Health Act 61/2003. See,
National Health Act:Preamble and Chapter 1.

560 See generally, London 2007:1-10; Heywood 2009:14-36; Magennis & Van Zyl 2009:8-28; Meyer
2010:3-44; Meier et al. 2010:19-30; Rispel et al. 2016:239-249; Dhai & Mohammed 2018(a):8-10;
Douwes et al. 2018:185-196.

561 See generally, Balfour 2006:47-48; Wallis & Twomey 2007:1276-1280; Maphumulo & Bhengu
2019:1-9; Van de Ruit & Wallis 2020:52-57; See, Stats SA 2017(a); Ramaphosa "President Cyril
Ramaphosa: 2nd Presidential Health Summit", https://www.gov.za/speeches/president-cyril-
ramaphosa-2nd-presidential-health-summit-5-may-2023-0000 (accessed on 10 July 2023);
Alliance for Science "South Africa seeks to improve healthcare sector as burden of disease
continues to rise", https://allianceforscience.org/blog/2023/07/south-africa-seeks-to-improve-
healthcare-sector-as-burden-of-disease-continues-to-rise/ (accessed on 11 July 2023).
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profoundly in accessing public healthcare.%%? In South Africa, societal factors like
structural inequality, poverty, and geography adversely impact healthcare
accessibility.>62 These factors, coupled with the systematic challenges and failures in
the Department of Health, create a more than an undesirable possibility for everyone

to respect, protect, promote, and fulfil this right.564

Various academics and international organisations have written about the inequalities
in the public healthcare sector and how the right to access healthcare is not fulfilled
for everyone in South Africa. Publications from Amnesty International,>®®> Dhai,>®®

Meyer,>¢” Meier et al.,>®® Maphumulo and Bhengu,*®® Heywood,*’® Human Rights

562 See generally, Health Systems Trust "South Africa Health Review 2018",
https://www.hst.org.za/publications/Pages/SAHR2018.aspx (accessed on 9 October 2023):1-13,
13-23, 23-33, 51-59, 77, 83, 99-107, 125-135, 226; Health Systems Trust "South Africa Health
Review 2019", https://www.hst.org.za/publications/Pages/SAHR2019.aspx (accessed on 9 October
2023):3-17, 17-29, 55-69, 69-81, 81-89, 89-105, 145-155, 173-183, 183-193. Ramaphosa
"President Cyril Ramaphosa: 2nd Presidential Health Summit",
https://www.gov.za/speeches/president-cyril-ramaphosa-2nd-presidential-health-summit-5-may-
2023-0000 (accessed on 10 July 2023).

563 Addressing social determinants such as poverty will facilitate the fulfilment of the right to access
healthcare for more people, acknowledging poverty-stricken marginalised communities in South
Africa. Note the viewpoint provided by Heywood, "[t]here is a particularly crucial need in South Africa
for government to improve infrastructure in rural communities, where some primary healthcare
centres even lack piped water — a clear sign that the public health system is overburdened and
incapable of providing consistent quality care." See, Heywood 2014:8. See also, Maphumulo &
Bhengu 2019:1-9; According to President Cyril Ramaphosa, in South Africa access to healthcare is
still largely influenced by where you live. See, Ramaphosa "President Cyril Ramaphosa: 2nd
Presidential Health Summit”, https://www.gov.za/speeches/president-cyril-ramaphosa-2nd-
presidential-health-summit-5-may-2023-0000 (accessed on 10 July 2023).

564 Dhai & Mohammed 2018(a):8-10. See generally, Heywood 2009:14-36; Meier et al. 2010:19-30, 2;
Rispel et al. 2016:239-249; Douwes et al. 2018:185-196; Maphumulo & Bhengu 2019:1-9;
Rensburg "Healthcare in South Africa: How inequity is contributing to inefficiency”,
https://theconversation.com/healthcare-in-south-africa-how-inequity-is-contributing-to-inefficiency-
163753 (accessed on 30 August 2021).

565 Amnesty International "SONA 2023: President Cyril Ramaphosa has failed the nation on the
delivery of basic human rights", https://amnesty.org.za/sona-2023-president-cyril-ramaphosa-has-
failed-the-nation-on-the-delivery-of-basic-human-rights/ (accessed on 21 February 2023).

566 Dhai & Mohammed 2018(a):8-10.

567 Meyer 2010:3-44.

568 Meier et al. 2010:19-30.

569 Maphumulo & Bhengu 2019:1-9.

570 Heywood 2009:14-36.
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Watch,%’? Rensburg,®’? Rispel et al.,5”3 and the South African Human Rights
Commission,®”* amongst others, show that this right is not always respected,
protected, promoted, and fulfilled for everyone in South Africa. This is due to the
shortcomings within the Department of Health, amongst other factors.>’> Other factors
include resource constrains (also referred to as limited resources) that exist within the
government of South Africa as recognised in Section 27(2) of the Constitution.>’® This
Section of the Constitution recognises that the "available resources” must be used to
progressively realise each socio-economic right. Therefore, note when considering
corruption and its possibly adverse effects on the fulfilment of socio-economic rights
in South Africa, it is not only the corruption spoken about within this study that is

affecting the fulfilment of socio-economic rights.

The various shortcomings that exist in the public healthcare sector in South Africa are
not a new topic.>’” In this Section, information on public healthcare in South Africa
from 2016 to 2019 will be used to show the most recent state of the public healthcare

571 Human Rights Watch "World Report 2017: South Africa", https://www.hrw.org/world-
report/2017/country-chapters/south-africa (accessed on 11 May 2023); Human Rights Watch
"World Report: South Africa 2018", https://www.hrw.org/world-report/2018/country-chapters/south-
africa (accessed on 2 May 2023); Human Rights Watch "World Report 2019",
https://www.hrw.org/world-report/2019 (accessed on 13 March 2022).

572 Rensburg "Healthcare in South Africa: how inequity is contributing to inefficiency",
https://theconversation.com/healthcare-in-south-africa-how-inequity-is-contributing-to-inefficiency-
163753 (accessed on 30 August 2021).

573 Rispel et al. 2016:239-249, 31(2).

574 South African Human Rights Commission 2019; South African Human Rights Commission "Rahima
Moosa Hospital: The hospital has violated the right to access to health",
https://www.sahrc.org.zal/index.php/sahrc-media/news/item/1653-rahima-moosa-hospital-the-
hospital-has-violated-the-right-of-access-to-health-says-sahrc (accessed on 21 October 2023).

575 See generally, London 2007:1-10; Coovadia et al. 2009:817-834; Heywood 2009:14-36; Magennis
& Van Zyl 2009:8-28; Meyer 2010:3-44; Meier et al. 2010:19-30; Rispel et al. 2016:239-249; Dhai
& Mohammed 2018(a):8-10; Douwes et al. 2018:185-196; Treatment Action Campaign 2018 "State
of Provincial Healthcare System Spotlight on Gauteng”, https://www.tac.org.za/wp-
content/uploads/2018/06/tac-gauteng-state-of-health-report-may-2018.pdf  (accessed on 20
October 2023); South African Human Rights Commission 2019(a) "; Rensburg "Healthcare in South
Africa: how inequity is contributing to inefficiency”, https://theconversation.com/healthcare-in-south-
africa-how-inequity-is-contributing-to-inefficiency-163753 (accessed on 30 August 2021).

576 "The state must take reasonable legislative and other measures, within its available resources, to
achieve the progressive realisation of each of these rights." sec. 27(2) of the Constitution.

577 Discussing the fact that there are various and longstanding shortcomings in the public healthcare
sector in South Africa, see generally, Heywood 2009:14-36; Meyer 2010:3-44; Meier et al. 2010:19-
30; Rispel et al. 2016:239-249, 31(2); Dhai & Mohammed 2018(a):8-10; Maphumulo & Bhengu
2019:1-9.
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sector before the Covid-19 pandemic.5”® The outbreak of Covid-19 was a worldwide
crisis, leaving public healthcare sectors across the globe under different
circumstances than normal.>”® Thus, information on public healthcare in South Africa
from 2020 to 2023 is arguably all affected by the outbreak of Covid-19, which will not
give a clear reflection of this sector under normal circumstances.>® However, since
2023 is almost three years since the initial outbreak of Covid-19, at the end of this
Section, a brief insight into public healthcare in South Africa in 2023 will be

summarised.ne.

The case law discussed in this Section dates back further than 2016. This bygone
case law is used to show that there are enduring problems in accessing public
healthcare in South Africa - the longstanding existence of these problems is evidence
that challenges in accessing healthcare are not a new subject. These cases are
discussed to emphasise that some problems in accessing public healthcare have not
been addressed adequately. Furthermore, it will be seen that these challenges

sometimes result in the right to access healthcare not being fulfilled for everyone.

In 2016, the then South African Minister of Health, Aaron Motsoaledi, said the public
healthcare sector was immensely distressed.®®! Motsoaledi®®? pointed out problems

578 See generally, Rispel 2016:19; Dhai & Mohammed 2018(a):8; Landman 2018:48-59; Health
Systems Trust "South Africa Health Review 2017", https://www.hst.org.za/publications/Pages/HST-
South-African-Health-Review-2017.aspx (accessed on 9 October 2023):1-11, 13-25, 25-41, 41-49,
59-71, 99-125, 193; Health Systems Trust "South Africa Health Review 2018",
https://www.hst.org.za/publications/Pages/SAHR2018.aspx (accessed on 9 October 2023):1-13,
13-23, 23-33, 51-59, 77, 83, 99-107, 125-135, 226; South African Human Rights Commission 2019;
South African Human Rights Commission "Rahima Moosa Hospital: The hospital has violated the
right to access to health", https://www.sahrc.org.za/index.php/sahrc-media/news/item/1653-
rahima-moosa-hospital-the-hospital-has-violated-the-right-of-access-to-health-says-sahrc
(accessed on 21 October 2023).

579 See generally, Silubonde et al. 2023:1-15; Mboweni & Risenga 2022:1-11; Adebiyi et al. 2021:233-
236.

580 See generally, Silubonde et al. 2023:1-15; Mboweni & Risenga 2022:1-11; Adebiyi et al. 2021:233-
236.

581 News 24 "Health minister outlines plan of action", https://www.news24.com/News24/health-
minister-outlines-plan-of-action-20180609 (accessed 30 August 2021).

582 News 24 "Health minister outlines plan of action", https://www.news24.com/News24/health-
minister-outlines-plan-of-action-20180609 (accessed 30 August 2021). See generally, Van De Ruit
& Wallis 2020:52-57.
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related to overcrowding, long waiting lists for treatment, and a chronic shortage of

human resources.>83

The 2017 South African Health Review highlighted the following problems in public
healthcare: (a) healthcare inequity, (b) both non-nationals and South African nationals
face challenges in accessing healthcare, (c) unequal distribution of healthcare
resources and services, (d) resource availability constraints, (e) the lack of a
coordinated strategy to ensure continuous access to care, treatment, and support for
chronic conditions, (f) healthcare worker shortages, especially in rural areas, (Q)
insufficient funding, (h) inefficiencies in healthcare spending, and (i) inadequate

healthcare infrastructure and equipment, amongst others.58

In the 2018 South African Health Review, many of the challenges discussed in the
2017 review remained the same. This review points out further challenges, including
(a) persistent inequalities in access healthcare between different population groups,
predominantly in informal settlements and rural areas, (b) high levels of patient
dissatisfaction, (c) the absence of effective planning in the current public healthcare
sector, (d) the high rate of medical errors, (e) poor quality of healthcare services, and
(f) insufficient funding and resources leading to the lack of equipment, medicines, and
infrastructure. This review emphasises that the collapse of oncology services in the
North West and KwaZulu-Natal provinces in 2017 and 2018 are severe shortages
threatening the public sector's service delivery capacity. These point to the effects of
a lack of adequate planning and systemic challenges.>8 Note that these reports
mention the same challenges year after year, displaying the continuity of these

challenges.

583 Note that any of the above-mentioned problems pointed out by Minister Motsoaledi could be as a
result of resource constrains also referred to as limited resources see pages 109-110 of this study.

584 Health Systems Trust "South Africa Health Review 2017",
https://www.hst.org.za/publications/Pages/HST-South-African-Health-Review-2017.aspx
(accessed on 9 October 2023):1-11, 13-25, 25-41, 41-49, 59-71, 99-125, 193. See generally, Mauro
1998:263-279.

585 Health Systems Trust "South Africa Health Review 2018",
https://www.hst.org.za/publications/Pages/SAHR2018.aspx (accessed on 9 October 2023):1-13,
13-23, 23-33, 51-59, 77, 83, 99-107, 125-135, 226.
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The 2019 Review emphasises the need for change in the public healthcare sector to
address the ruthless efficiency and equality challenges with access to public
healthcare. This review mentions the same challenges as in 2017 and 2018,
respectively. The financial and human resource constraints are emphasised alongside
the immense overcrowding in public healthcare. This overcrowding is predominant in
urban areas that are densely populated. This overcrowding is attributed to equipment
shortages, inadequate infrastructure, and shortages of healthcare professionals,
particularly in densely populated abysmal urban areas. A severe problem in the public
healthcare sector is fragmentation and lack of coordination between different levels of
healthcare services.®® Overcrowding, as mentioned in 2016, is in some form
mentioned in all the reviews from 2017 to 2019.587 Overcrowding is a problem in public
hospitals in urban areas and emergency departments. This overcrowding leads to
challenges like increased risk of infections, longer waiting times, and, in some
instances, compromised patient dignity and privacy.%®® Overcrowding is partly due to
insufficient resources and infrastructure to cope with the demand for services and the

high burden of diseases like HIV/AIDS, amongst other factors.>°

This study suggests that overcrowding could be alleviated if government funding was
not diverted by corruption in this sector, as identified in Section 3.5. Suppose corrupt
activities do not drain government funding. In that case, the government will have more

money to invest in building new public healthcare facilities to enable these facilities to

586 Health Systems Trust "South Africa Health Review 2019",
https://www.hst.org.za/publications/Pages/SAHR2019.aspx (accessed on 9 October 2023):3-17,
17-29, 55-69, 69-81, 81-89, 89-105, 145-155, 173-183, 183-193.

587 These reviews mention various issues that fall under the scope of the system's capacity not being
large enough, including challenges like bed shortages and the need for improved hospital
management to reduce waiting times.

588 See generally, Balfour 2006:47-48; Wallis & Twomey 2007:1276-1280; Maphumulo & Bhengu
2019:1-2; Van De Ruit & Wallis 2020:52-57.

589 Maphumulo & Bhengu 2019:1-9. See also, Balfour 2006:47-48; Wallis & Twomey 2007:1276-1280;
Van De Ruit & Wallis 2020:52-57; Human Rights Watch "Stop Making Excuses: accountability for
maternal health care in South Africa", https://www.hrw.org/report/2011/08/08/stop-making-
excuses/accountability-maternal-health-care-south-africa  (accessed on 24 August 2023);
Ramaphosa  "President Cyrii Ramaphosa: 2nd  Presidential Health  Summit",
https://www.gov.za/speeches/president-cyril-ramaphosa-2nd-presidential-health-summit-5-may-
2023-0000 (accessed on 10 July 2023); Alliance for Science "South Africa seeks to improve
healthcare sector as burden of disease continues to rise",
https://allianceforscience.org/blog/2023/07/south-africa-seeks-to-improve-healthcare-sector-as-
burden-of-disease-continues-to-rise/ (accessed on 11 July 2023).
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cater to the needs of everyone who depends on public healthcare. Infrastructure
problems within current public healthcare facilities, as identified by various role
players, including authors, human rights activists, and members of the South African
Parliament, could also be addressed if budgets are distorted less by corruption,

maladministration and mismanagement, as identified in Section 3.5.

The South African public healthcare sector is overburdened and is not large enough
to cater to everyone who needs it.5% Statistics South Africa (Stats SA) attests to the
overcrowding in the public healthcare sector.>°® This sector being overburdened
means everyone who needs healthcare might be unable to access healthcare, which
can result in the right not being fulfilled. However, because of the qualification of this
right, when people are denied access to public healthcare, this does not automatically
mean that the government violated this right. An example like this demonstrates why
the violations-based approach to assessing human rights fulfilment is not accurate
enough. Although it would be found that the government has not violated this right,
this does not mean that this right was respected, protected, promoted, and fulfilled, as

seen above in the case of Soobramoney v Minister of Health, KwaZulu-Natal.>%?

Two of the most critical challenges in South African public healthcare are overcrowded
and understaffed facilities.>®* Rensburg®®* correctly emphasises the overwhelming

demand on the South African public healthcare sector and how this adversely impacts

590 Rensburg "Healthcare in South Africa: how inequity is contributing to inefficiency",
https://theconversation.com/healthcare-in-south-africa-how-inequity-is-contributing-to-inefficiency-
163753 (accessed on 30 August 2021). See also, Maphumulo & Bhengu 2019:1-9.

591 According to Stats SA, roughly 45 million, or 82 out of every 100 South Africans, depend on public
healthcare. See, Stats SA 2017(a).

592 Spoobramoney v Minister of Health, KwaZulu-Natal. See generally, Landman & Carvalho 2009:1-6,
32-38; Landman 2018:48-59; OHCHR "Methodical Approaches to Human Rights Indicators",
https://www.ohchr.org/sites/default/files/documents/issues/HRIndicators/AGuideMeasurementimpl
ementationChapterlll_en.pdf (accessed on 17 July 2023).

598 See generally, Rispel 2016:19; Dhai & Mohammed 2018(a):8; Maphumulo & Bhengu 2019:1-9; Van
De Ruit & Wallis 2020:52-57; News 24 "Health minister outlines plan of action",
https://www.news24.com/News24/health-minister-outlines-plan-of-action-20180609 (accessed 30
August 2021); Stats SA 2017(a); Fonn et al. 2011:657—-668.

594 Rensburg "Healthcare in South Africa: how inequity is contributing to inefficiency",
https://theconversation.com/healthcare-in-south-africa-how-inequity-is-contributing-to-inefficiency-
163753 (accessed on 30 August 2021). See also, Stats SA 2017(a).
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the fulfilment of this right, noting, "South Africa's biggest problem is that the health

needs of its people exceeds capacity."”

The World Health Organisation recommends 4.45 medical practitioners for every 1000
citizens, meaning 44.5 medical practitioners per 10,000 citizens.>®® The Health
System's Trust estimates that South Africa has 3.2 medical practitioners per 10,000
citizens.>® South Africa is nowhere near the World Health Organisation's
recommendation. Unnervingly, South Africa is in a deficit of more than ten times the
per cent of this recommendation. Statistically, the South African public healthcare
sector does not have sufficient staff to cater to those relying on public healthcare.>®’
This insufficiency in this sector results in this right not always being fulfilled, but this
non-fulfilment does not necessarily evidence that this right was violated. This was seen
above in Soobramoney v Minister of Health, KwaZulu-Natal.>®® These statistics on
overcrowding show the need for more to be done by the government to progressively
realise this right, which progressive realisation is an obligation under the government's
duty to fulfil. Technically, a lack of resources means the government's obligation to

fulfil a right has not been met.>%® When a government fails to allocate sufficient

595 WHO 2016.

59 |nvestec "Is SA's healthcare system prepared for Covid-19?",
https://www.investec.com/en_za/focus/beyond-wealth/is-south-africas-healthcare-system-
prepared-for-covid-19.html (accessed on 30 August 2021).

597 See generally, Fonn et al. 2011:657-668; Rispel 2016:19; Dhai & Mohammed 2018(a):8; Van De
Ruit & Wallis 2020:52-57; Rensburg "Healthcare in South Africa: how inequity is contributing to
inefficiency”, https://theconversation.com/healthcare-in-south-africa-how-inequity-is-contributing-
to-inefficiency-163753 (accessed on 30 August 2021).

598 Soobramoney v Minister of Health, KwaZulu-Natal.

599 "Each State Party to the present Covenant undertakes to take steps, individually and through
international assistance and cooperation, especially economic and technical, to the maximum of its
available resources, with a view to achieving progressively the full realization of the rights
recognized in the present Covenant by all appropriate means, including particularly the adoption of
legislative measures." See UN General Assembly, International Covenant on Economic, Social and
Cultural Rights, 16 December 1966, United Nations, Treaty Series, vol. 993, p. 6:art. 2(1). See also,
"[a]ccording to the 'obligation to fulfil', States are required to take positive action to ensure that
human rights can be realized. The extent of the obligation to fulfil varies according to the right
concerned and the State’s available resources. Generally speaking, however, States should create
the legal, institutional and procedural conditions that rights holders need in order to realize and
enjoy their rights in full." See, Kalin & Kinzli 2009. According to the United Nations the obligation
to fulfil the right to access healthcare is summarised to mean, "[a]Jn adequate number of hospitals
and other public health-care facilities shall provide services equally accessible to all.” The obligation
to fulfil the right to education is summarised as, "[t]he authorities shall take positive measures to
ensure that education is culturally appropriate for minorities and indigenous peoples, and of good
quality for all. See, United Nations 2016.
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resources or take appropriate measures to ensure sufficient resources in the future, it
can be said that the obligation to fulfil a right has not been met due to the lack of

resources.500

As noted by Dhai,’%! implementing this right in South Africa is riddled with
impediments. Alongside the two most critical challenges that public healthcare faces,
there are various other challenges, as mentioned in the reviews above, including (a)
budgetary constraints, (b) financial maladministration, including dishonest
administration, (c) inefficient financial management, (d) ineffective functioning of
accountability structures, (e) mismanagement of public hospitals and clinics, (f) the
deplorable infrastructure of public facilities, (g) medication shortages, and (h) medical
equipment that is missing and unmaintained, to name a few.®%? These challenges in
the public healthcare sector adversely impact the government's ability to respect,
protect, promote and fulfil this right for everyone. These challenges sometimes result
in this right not being fulfilled for everyone. Dhai®® notes that in 2018, people
dependent on public healthcare in South Africa were, in instances, denied access
healthcare services, resulting in this right not being fulfilled for everyone. Considering
this non-fulfilment, Dhai attested to the problems in the public healthcare sector and

noted the need for government intervention to realise this right progressively:8%4

Healthcare in South Africa (SA) is in crisis...The public sector provides healthcare access to
84% of patients in SA, and this group is being denied access to healthcare in the country. The
fundamental right to healthcare is affirmed in the Constitution; however, its implementation is

riddled with impediments. Urgent intervention is necessary to address the crisis.

600 Chenwi 2013:742-769. See also, OHCHR 2008:11-15; UN General Assembly, International
Covenant on Economic, Social and Cultural Rights, 16 December 1966, United Nations, Treaty
Series, vol. 993, p. 3:art. 2(1); CESCR 2007:1-4.

601 Dhai & Mohammed 2018(a):8-10.

602 Dhai & Mohammed 2018(a):8-10. See also, Stats SA 2017(a). See also, South African Human
Rights Commission 2019(a); Treatment Action Campaign "State of Provincial Healthcare System.
Spotlight on Gauteng", https://www.tac.org.za/wp-content/uploads/2018/06/tac-gauteng-state-of-
health-report-may-2018.pdf (accessed on 20 October 2023); News 24 "Health minister outlines plan
of action", https://www.news24.com/News24/health-minister-outlines-plan-of-action-20180609
(accessed 30 August 2021).

603 Dhai & Mohammed 2018(a):8-10.

604 Dhai & Mohammed 2018(a):8-10. See generally, Dhai 2023:76-77.
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In 2019, Maphumulo and Bhengu advocated in agreement with Dhai®% for the urgent

need to address the public healthcare crisis that is resulting in the non-fulfilment of this
right:606

There is overwhelming evidence that the quality of health care in South Africa has been
compromised by various challenges that impact negatively on healthcare quality. Improvement
in quality care means fewer errors, reduced delays in care delivery, improvement in efficiency
.... Decline in quality health care has caused the public to lose trust in the healthcare system
in South Africa. Huge efforts have been made to improve the quality of healthcare delivery in
South Africa since 1994 elections, but several issues have been raised by the public regarding
public institutions. Among the many, the following seven issues are discussed in this article:
prolonged waiting time because of shortage of human resources, adverse events, poor hygiene
and poor infection control measures, increased litigation because of avoidable errors, shortage

of resources in medicine and equipment and poor record-keeping.

The implementation of this right, being riddled with impediments, is attested to by the

South African Human Rights Commission.®?’” In 2018, the Commission emphasised

the impediments in the Gauteng Department of Health.6%8 Gauteng is one of nine

provinces in South Africa with roughly 26.3 per cent of South Africa's population, and

it could be called the commercial and industrial powerhouse of the country.®%° The

Gauteng Department of Health has come under immense criticism regarding fulfilling

the right to access healthcare. Authors Rispel et al.,?° Freeman,®!! Dhai,®? Wessels

and Naidoo,%*2 and Mohlabi et al.,’4 amongst others, and organisations like Treatment

605
606
607

608

609
610
611
612
613
614

Dhai & Mohammed 2018(a):8-10.

Maphumulo & Bhengu 2019:1-2. See also, Dhai 2023:76-76.

See generally, Makgoba 2016; South African Human Rights Commission "Rahima Moosa Hospital
“The hospital has violated the right of access to health” - says SAHRC",
https://www.sahrc.org.zal/index.php/sahrc-media/news/item/1653-rahima-moosa-hospital-the-
hospital-has-violated-the-right-of-access-to-health-says-sahrc (accessed on 21 October 2023);
South African Human Rights Commission 2019(a).

South African Human Rights Commission 2019(a); South African Human Rights Commission
"Rahima Moosa Hospital _“The hospital has violated the right of access to health” — says SAHRC",
https://www.sahrc.org.za/index.php/sahrc-media/news/item/1653-rahima-moosa-hospital-the-
hospital-has-violated-the-right-of-access-to-health-says-sahrc (accessed on 21 October 2023)
Rispel et al. 2021:1-28. See also, Rispel 2016:19.

Rispel et al. 2016:239-249.

Freeman 2018:765-768.

Dhai & Mohammed 2018(a):8-10.

Wessels & Naidoo 2019:138-172.

Mohlabi et al. 2010:249-254.
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Action Campaign,®'® have documented the failures in this Department of Health.
These failures in this Department have resulted in this right not being respected,

protected, promoted, and fulfilled for everyone.6

In 2018, the South African Human Rights Commission highlighted the following
problems in public healthcare in Gauteng: (a) the dilapidated state of public healthcare
infrastructure, (b) hospitals in a state of dysfunction, (c) severe shortage of human
resources, (d) ineffective accountability structures, (e) shortages of medical equipment
including medication and (f) financial maladministration, amongst others. These
problems indicate that the right to access healthcare in Gauteng is perpetually fragile.
The Commission emphasised a specific violation of this right in a Gauteng public
hospital 62’ "[m]anagement of the Rahima Moosa Mother and Child Hospital in
Coronationville, Johannesburg, conceded that it violated patients' rights to high-quality

healthcare after nine babies died there earlier in 2018."

In 2018, the Treatment Action Campaign brought numerous concerns regarding public
healthcare in Gauteng.5® Treatment Action Campaign investigated various failures in

the Gauteng Department of Health and public hospitals in Gauteng. Concerns

615 Treatment Action Campaign "State of Provincial Healthcare System. Spotlight on Gauteng",
https://www.tac.org.za/wp-content/uploads/2018/06/tac-gauteng-state-of-health-report-may-
2018.pdf (accessed on 20 October 2023); Treatment Action Campaign & Others v Minister of Health
& Others (No 1) 2002 (5) SA 721 (C); Minister of Health & Others v Treatment Action Campaign &
Others (No 2).

616 See generally, Dhai & Mohammed 2018(a):8-10; Dhai 2023:76-76; Rispel 2016:19; Rispel et al.
2016:239-249; Rispel et al. 2021:1-28; Maphumulo & Bhengu 2019:1-9; Mohlabi et al. 2010:249-
254; Makgoba 2016; South African Human Rights Commission "Rahima Moosa Hospital _“The
hospital has violated the right of access to health - says SAHRC",
https://www.sahrc.org.zal/index.php/sahrc-media/news/item/1653-rahima-moosa-hospital-the-
hospital-has-violated-the-right-of-access-to-health-says-sahrc (accessed on 21 October 2023);
Treatment Action Campaign "State of Provincial Healthcare System. Spotlight on Gauteng”,
https://www.tac.org.za/wp-content/uploads/2018/06/tac-gauteng-state-of-health-report-may-
2018.pdf (accessed on 20 October 2023); Freeman 2018:765-768; South African Human Rights
Commission 2019(a); Wessels & Naidoo 2019:138-172.

617 South African Human Rights Commission 2019(a). See also, South African Human Rights
Commission" Rahima Moosa Hospital “The hospital has violated the right of access to health” —
says SAHRC", https://www.sahrc.org.za/index.php/sahrc-media/news/item/1653-rahima-moosa-
hospital-the-hospital-has-violated-the-right-of-access-to-health-says-sahrc ~ (accessed on 21
October 2023).

618 Treatment Action Campaign "State of Provincial Healthcare System Spotlight on Gauteng"
https://www.tac.org.za/wp-content/uploads/2018/06/tac-gauteng-state-of-health-report-may-
2018.pdf (accessed on 20 October 2023); Treatment Action Campaign & Others v Minister of Health
& Others (No 1); Minister of Health & Others v Treatment Action Campaign & Others (No 2).
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investigated included (a) how staff shortages adversely affected patient treatment, (b)
infrastructure problems, (c) a hospital that collapsed due to unmaintained
infrastructure, and (d) mismanagement of resources, just to name a few. The
conclusion of this report demonstrates the failure within the Gauteng Department of
Health:61°

Overall, the persistent and severe challenges outlined in this report result in people who depend
on the public healthcare system receiving inadequate, poor quality and undignified healthcare.
The Gauteng healthcare system is broken. This dysfunction impacts disproportionately on the

poorest and those in rural communities.

Accepting that the right to access healthcare is not fulfilled for everyone, Heywood®2°
emphasises the importance of combining legal action and social mobilisation to realise
this right's fulfilment for everyone progressively. Two cases brought by the Treatment
Action Campaign exemplified how legal action and social mobilisation resulted in this
right being further realised.?? Treatment Action Campaign is a South African
HIV/AIDS activist group that advocated access to antiretroviral therapy for people
living with HIV/AIDS in South Africa. The advocacy work of the Treatment Action
Campaign in two cases brought against the Minister of Health enabled this right to be
realised more progressively. It showed instances in which this right had been

violated.622

Referred to as TAC 1, the first case is Treatment Action Campaign & Others v Minister
of Health & Others.®?® This landmark case in South African constitutional law relates
to the right to access antiretroviral medication as part of the right to healthcare. In this
case, Treatment Action Campaign challenged the South African government's policies
on the prevention of mother-to-child transmission of HIV/AIDS. The Constitutional

Court held that the government policies preventing mother-to-child transmission

619 Treatment Action Campaign "State of Provincial Healthcare System Spotlight on Gauteng"
https://www.tac.org.za/wp-content/uploads/2018/06/tac-gauteng-state-of-health-report-may-
2018.pdf (accessed on 20 October 2023).

620 Heywood 2009:14-36.

621 Treatment Action Campaign & Others v Minister of Health & Others (No 1); Minister of Health &
Others v Treatment Action Campaign & Others (No 2).

622 Minister of Health & Others v Treatment Action Campaign & Others (No 2).

623 Treatment Action Campaign & Others v Minister of Health & Others (No 1).
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violated the right to access healthcare. The Constitutional Court ruling favouring the
plaintiffs found that their right to healthcare, life and dignity had been violated. These
rights were violated because they were not fulfilled. These rights were not fulfilled
because of the government's inadequate policies on antiretroviral medication
distribution. These policies did not ensure that everyone who needed antiretroviral

medication had access to them.

This case is significant because it is one of the first cases in which the South African
Constitutional Court ruled on the right to healthcare. The further significance of this
case is that it shows that this right was not fulfilled for everyone. The Constitutional
Court emphasised the government's obligation to provide access healthcare services,
including medication and antiretroviral medication. The Constitutional Court would not
have used this as an opportunity to remind the government of its obligation if it was

satisfied that the government was fulfilling its obligation.

The second case brought by Treatment Action Campaign, referred to as TAC 2, is
Treatment Action Campaign & Others v Minister of Health & Others.®?4 This case was
about a medication called nevirapine. Nevirapine is an antiretroviral medication that
reduces the likelihood of mother-to-child transmission of HIV/AIDS at birth (a pre-
exposure medication). Government policy at the time only made nevirapine available
at a few public hospitals in each province (known as pilot sites).6?®> The government
claimed that access to nevirapine had to be limited due to resources. Central to this
case was assessing whether this limited availability of nevirapine infringed on the right

to access healthcare.526

624 Minister of Health & Others v Treatment Action Campaign & Others (No 2).

625 The distribution of nevirapine being so limited meant that for a long period of time the treatment for
mother-to-child transmissions wouldn't be generally available throughout the public healthcare
system. The government put forward several reasons for confirming the provisions of nevirapine to
the pilot states. These reasons included that the government claimed that the public healthcare
system lacked the capacity to deliver the drug nationally, that nevirapine still needed to be evaluate
for effectiveness in preventing HIV/AIDS transmission, and that the government doubted the safety
of nevirapine and the efficacy of nevirapine, amongst other things.

626 The Constitutional Court addressed the interpretation of the right to access healthcare as contained
in sec. 27 of the Constitution and the reasonableness of limiting the availability of nevirapine to
these pilot sites.
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The Constitutional Court held that access to nevirapine being limited to these pilot
sites fails to address the needs of mothers who do not have access to these sites. The
policy of government in so far as it confines the availability of this medication
constitutes a breach of the government's obligation under Section 27(1)(a) and 27(2)
of the Constitution.®?” The court, emphasising the rationale and findings in the case of
Government of the Republic of South Africa & Others v Grootboom & Others,528 found
that a programme cannot progressively realise a right if such a programme excludes
a proportion of society. Finding the policy unreasonable, the Constitutional Court
further rejected the assertion that the government did not have the available resources
as the provincial governments had already begun to extend the availability of
nevirapine, and the government had recently allocated additional resources to deal
with the HIV/AIDS crisis.®?° The Constitutional Court issued an order declaring the
government's policy on the distribution of nevirapine unconstitutional because it
infringed Section 27(1) of the Constitution. The Constitutional Court ordered the
government to develop a comprehensive plan to provide nevirapine in all government

hospitals and clinics.3¢

As correctly noted by Liebenberg,®3! this is an essential case considering the
interpretation of socio-economic rights in South Africa. However, beyond
interpretation, this case is significant for three reasons. First, this case showed that
the right to access healthcare had been violated because it was not fulfilled for
everyone. Secondly, it shows that the Constitutional Court went beyond reminding the
government of its obligations. The Constitutional Court obligated the government to
take specific steps to rectify the situation in which this right was violated. Lastly, this

case contrasts the argument accepted that the government did not have the available

627 A policy of waiting for a protracted period before taking a decision on the use of nevirapine beyond
the research and training sites is also not reasonable within the meaning of sec. 27(2) of the
Constitution. See, Minister of Health v Treatment Action Campaign & Others (No 2):paras. 80-81.

628 Government of the Republic of South Africa & Others v Grootboom & Others.

629 Minister of Health & Others v Treatment Action Campaign & Others (No 2):paras. 67-73. Concerning
the enduring challenge of the high rate of HIV/AIDS in South Africa see, Human Rights Watch "Stop
making excuses: Accountabilty for maternal health care in South Africa",
https://www.hrw.org/report/2011/08/08/stop-making-excuses/accountability-maternal-health-care-
south-africa (accessed on 24 August 2023).

630 Minister of Health & Others v Treatment Action Campaign & Others (No 2):paras. 96-106.

631 | jebenberg 2006:2-27. See also, Liebenberg 2001:232-257.
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resources, as seen in Soobramoney v Minister of Health, KwaZulu-Natal.?3? The
Constitutional Court, in the TAC 2 case, highlighted that resources were available.
Thus, the government averring that they do not have the resources available does not

always satisfy the court.

Both cases mentioned above happened in South Africa in the early 2000s. However,
almost 20 years later, publications still criticise the South African government's
implementation of HIV/AIDS prevention measures, particularly concerning the
distribution and availability of pre-exposure medication.®3® Despite a comprehensive
national HIV/AIDS Strategic Plan in South Africa, the prevalence of HIV/AIDS has
continued to increase, indicating inadequate implementation of the plan. The South
African government's implementation of prevention measures is inadequate to meet
the needs of everyone. The ineffective distribution of HIV/AIDS antiretroviral and pre-
exposure medication results in the right to access healthcare not being fulfilled for
everyone.®3*In 2023, not everyone who needs access to antiretroviral medication has

access to it.%35

Another case that shows that the right to access healthcare had been violated because
it had not been fulfilled is the case of P H obo S H v MEC for Health for the Province
of KwaZulu-Natal.®% In this case, a woman needed dialysis treatment from a public

632 Soobramoney v Minister of Health, KwaZulu-Natal.

633 See generally, Hopkins et al. 2018:1-6; Winkelman 2022:105-115; Staff Reporter, Mail & Guardian.
"We can't accept the new HIV, TB plan’ - Treatment Action Campaign",
https://mg.co.za/article/2017-04-04-00-we-cant-accept-the-new-hiv-tb-plan/ (accessed on 10
October 2023); Ramaphosa "President Cyril Ramaphosa: 2nd Presidential Health Summit",
https://www.gov.za/speeches/president-cyril-ramaphosa-2nd-presidential-health-summit-5-may-
2023-0000 (accessed on 10 July 2023); Alliance for Science "South Africa seeks to improve
healthcare sector as burden of disease continues to rise",
https://allianceforscience.org/blog/2023/07/south-africa-seeks-to-improve-healthcare-sector-as-
burden-of-disease-continues-to-rise/ (accessed on 11 July 2023).

634 See generally, Hopkins et al. 2018:1-6; Winkelman 2022:105-115; Hontelez et al. 2012:1-12; Staff
Reporter, Mail & Guardian. ""We can't accept the new HIV, TB plan' - Treatment Action Campaign",
https://mg.co.za/article/2017-04-04-00-we-cant-accept-the-new-hiv-tb-plan/ (accessed on 10
October 2023).

635 Ramaphosa  "President Cyril Ramaphosa: 2nd  Presidential Health  Summit",
https://www.gov.za/speeches/president-cyril-ramaphosa-2nd-presidential-health-summit-5-may-
2023-0000 (accessed on 10 July 2023). See also, Alliance for Science "South Africa seeks to
improve healthcare sector as burden of disease continues to rise",
https://allianceforscience.org/blog/2023/07/south-africa-seeks-to-improve-healthcare-sector-as-
burden-of-disease-continues-to-rise/ (accessed on 11 July 2023).

636 P H obo S H v MEC for Health for the Province of KwaZulu-Natal.
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hospital. She was denied treatment on the basis that this hospital could not take on
another dialysis patient due to their resources not being capable. Similar to the
circumstances in Soobramoney v Minister of Health, KwaZulu-Natal,®3 it was argued
that this denial of treatment was justifiable because the government did not have the
resources to treat the applicant. Although similar circumstances exist between these
two cases, including the government's justification, the judgment, in this case, differs

from that given in Soobramoney v Minister of Health, KwaZulu-Natal.®38

In P H obo S H v MEC for Health for the Province of KwaZulu-Natal,®3 the High Court
of Durban rejected the argument that the government's obligation was satisfied
because they claimed they did not have the available resources. The High Court of
Durban explained that the government's obligation to provide access to healthcare
could not be fulfilled by simply stating that resources were not available. The High
Court of Durban emphasised the government's obligation to take reasonable
measures within its available resources to realise this right for everyone progressively.
Addressing the government's obligation to take reasonable steps to ensure the
fulfilment of this right, the High Court of Durban ordered the government to take all
reasonable steps to ensure that the applicant received the necessary treatment,
including exploring alternative options such as partnering with private healthcare

providers.640

This case shows three significant points. First, the right to access healthcare is not
fulfilled for everyone - this is seen by the fact that plaintiffs are still approaching the
courts to seek relief when their right has not been fulfilled. Secondly, the courts do not
always accept that limiting the government's available resources justifies the denial of
access to healthcare. The High Court of Durban emphasised that this justification does
not dissolve the government's obligation to realise progressively. Lastly, the High
Court of Durban ordering that the government take specific steps to rectify this

situation shows that the Court was not satisfied that the government had met its

637 Soobramoney v Minister of Health, KwaZulu-Natal.
638 Soobramoney v Minister of Health, KwaZulu-Natal.
639 P H obo S H v MEC for Health for the Province of KwaZulu-Natal.
640 P H obo S H v MEC for Health for the Province of KwaZulu-Natal.
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obligation to fulfil this right, and the Court was not satisfied with simply reminding the
government of its obligations.

The right to access healthcare is not fulfilled for everyone, as seen in the above case
law. Litigation, social mobilisation, and the courts making a proper assessment of
whether resources are, in fact, available can all be used to ensure that this right is
more progressively realised and thus fulfilled for everyone. The courts can play an
essential role in ensuring and obligating progressive realisation in the sense that when
a case is brought showing that the right is not being fulfilled, the court can use its
powers to obligate the government to take specific steps to ensure not only the
correction of an identified violation but also the effective progressive realisation of the

specific right.

The Life Esidimeni tragedy, also known as the Life Esidimeni Arbitration, refers to a
series of events in South Africa between 2015 and 2017 relating to treating more than
1,700 mentally ill public healthcare patients in Gauteng.54! The South African Human
Rights Commission reported on the Life Esidimeni tragedy, finding that the South
African government violated the right to access healthcare for these mentally ill
patients. This violation of their right happened when these patients were moved from
Life Esidimeni psychiatric facilities to non-governmental organisations to save money.
The violation of their right resulted from their right not being respected, protected or
fulfilled.®*? Judge Dikgang Moseneke, who concluded the arbitration hearing of this

mass transfer of patients that resulted in the death of at least 144 patients, highlighted

641 See generally, Section27 "Life Esidimeni", https://section27.org.za/life-esidimeni/ (accessed on 21
June 2023); Nicolson "Newsflash: Life Esidimeni families awarded R1.2-million compensation
each”, https://www.dailymaverick.co.za/article/2018-03-19-newsflash-life-esidimeni-families-
awarded-r1-2-million-compensation-each/ (accessed on 21 June 2023); Human Rights Watch
"World Report: South Africa 2019", https://www.hrw.org/world-report/2019/country-chapters/south-
africa (accessed on 2 May 2023).

642 Makgoba 2016. See also, Wessels & Naidoo 2019:138-172; Section27 "Life Esidimeni",
https://section27.org.za/life-esidimeni/ (accessed on 21 June 2023); Khoza "Moseneke gives
government 3 months to pay more than R1m each to Life Esidimeni families",
https://www.news24.com/news24/moseneke-gives-government-3-months-to-pay-more-than-rim-
each-to-life-esidimeni-families-20180319 (accessed on 21 June 2023); Nicolson "Newsflash: Life
Esidimeni families awarded R1.2-million compensation each",
https://www.dailymaverick.co.za/article/2018-03-19-newsflash-life-esidimeni-families-awarded-r1-
2-million-compensation-each/ (accessed on 21 June 2023); Human Rights Watch "World Report:
South  Africa  2019", https://www.hrw.org/world-report/2019/country-chapters/south-africa
(accessed on 2 May 2023).
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poor accountability by government authorities when these patients were transferred to
non-governmental centres without valid licenses.®*3 Judge Moseneke ordered the
government to compensate the families of the Life Esidimeni tragedy and to provide

support services to these families.®44

First, their right was not respected because the government interfered with the
enjoyment of their right, which happened at the government facilities before the
government decided to move them. Secondly, their right was not protected because
of the involvement of a third party, namely the facilities where these patients were
moved. This third-party involvement resulted in their right being interfered with. The
government's duty to protect a right includes that the government must prohibit third
parties from interfering with the enjoyment of a right. Lastly, their right was not fulfilled
because, at these new facilities, these patients did not receive the necessary care they
received before moving. Not receiving the care, they needed resulted in the non-
fulfilment of this right.

At a meeting of the National Assembly, Clarke,’* a member of the South African
Parliament, raised concerns about the condition of public healthcare and public
healthcare facilities in South Africa. Commenting on the state of public healthcare
facilities in South Africa and the corruption in this sector, Clarke®¢ acknowledged the
challenges surrounding the implementation of this right. Clarke®*’ pointed out

unmaintained and crumbling infrastructure, long queues, and understaffed public

643 Makgoba 2016.

644 See generally, Makgoba 2016; Wessels & Naidoo 2019:138-172; Section27 "Life Esidimeni”,
https://section27.org.zallife-esidimeni/ (accessed on 21 June 2023); Khoza "Moseneke gives
government 3 months to pay more than R1m each to Life Esidimeni families",
https://www.news24.com/news24/moseneke-gives-government-3-months-to-pay-more-than-rim-
each-to-life-esidimeni-families-20180319 (accessed on 21 June 2023); Nicolson "Newsflash: Life
Esidimeni families awarded R1.2-million compensation each",
https://www.dailymaverick.co.za/article/2018-03-19-newsflash-life-esidimeni-families-awarded-r1-
2-million-compensation-each/ (accessed on 21 June 2023).

645 Pparliament of the Republic of South Africa "National Assembly debates corruption in public
healthcare system", https://www.parliament.gov.za/news/national-assembly-debates-corruption-
public-healthcare-system (accessed on 19 June 2023).

646 Pparliament of the Republic of South Africa "National Assembly debates corruption in public
healthcare system", https://www.parliament.gov.za/news/national-assembly-debates-corruption-
public-healthcare-system (accessed on 19 June 2023).

647 Parliament of the Republic of South Africa "National Assembly debates corruption in public
healthcare system", https://www.parliament.gov.za/news/national-assembly-debates-corruption-
public-healthcare-system (accessed on 19 June 2023).
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hospitals and clinics. Clarke®4 argued, "[m]any public health institutions do not have
the necessary equipment, not enough beds, no medicine and sometimes no food
because expertise plays second fiddle to cadre deployment." Clarke®*® emphasises
the corruption in this sector by arguing that"[tlhe public health sector has suffered
immensely under mismanagement, corruption and incompetence, and while this has
been detrimental to the public at large, it has been hugely beneficial to the pockets of
corrupt cadres and their politically connected comrades." Corruption in the Department
of Health, as examined in Section 3.5, is acknowledged by current role players in the
South African Parliament. Consider the discussion in Section 3.5 of Parliament

member Van Staden.6%0

In 2023, the World Population Review did a study titled "Best Healthcare in the World
2023".%51 This study ranked the South African public healthcare sector 87" in the
world, behind the likes of Vietnam, the Philippines, Sri Lanka, and all eight countries
included in the CPI table in Section 3.3 except for India, scoring 1015t and Zimbabwe,
scoring 143", Interestingly, from the data set in the table in Section 3.3, New Zealand
scored as the least corrupt territory and got a public healthcare score of seventh. In
this data set, Zimbabwe was the most corrupt territory. By looking at Zimbabwe's
score, there seems to be a possible correlation between a perceived high level of

public sector corruption and a poor ranking of public healthcare services.5%2

Section 3.5 of this study mentions that the National Health Insurance Bill was passed

in South Africa in 2023. The second Presidential Health Summit in May of 2023 was

648 Pparliament of the Republic of South Africa "National Assembly debates corruption in public
healthcare system”, https://www.parliament.gov.za/news/national-assembly-debates-corruption-
public-healthcare-system (accessed on 19 June 2023).

649 parliament of the Republic of South Africa "National Assembly debates corruption in public
healthcare system”, https://www.parliament.gov.za/news/national-assembly-debates-corruption-
public-healthcare-system (accessed on 19 June 2023).

650 parliament of the Republic of South Africa "National Assembly debates corruption in public
healthcare system", https://www.parliament.gov.za/news/national-assembly-debates-corruption-
public-healthcare-system (accessed on 19 June 2023).

651 World Population Review "Best healthcare in the world 2023",
https://worldpopulationreview.com/country-rankings/best-healthcare-in-the-world (accessed on 10
July 2023).

652 World Population Review "Best healthcare in the world 2023",

https://worldpopulationreview.com/country-rankings/best-healthcare-in-the-world (accessed on 10
July 2023).
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also mentioned. Note that at this Presidential Health Summit, Minister of Health
Minister Phaahla®°3 addressed shortcomings in the South African public healthcare
sector, mentioning, for example, the need for more antiretroviral medication to be
made available and discussing the high rate of the South African population living with
HIV/AIDS. Minister Phaahla®* pointed out that more people need treatment than what

is currently provided.

Minister Phaahla addressed the National Assembly when the National Health
Insurance Bill was passed, as seen in Section 3.5, where it was noted that Minister
Phaahla paid attention to corruption in the healthcare sector of South Africa in this
address to the National Assembly. He also mentioned problems in the existing South
African public healthcare sector. In this address, Minister Phaahla said that South
Africa has not been successful in the avoidance of race-based differentiation of quality

and access to healthcare in South Africa:8%°

As inequality has been growing in our country even cutting across race, access to quality health
services has been a casualty with those who have private medical insurance consuming 51%
of the national spending while constituting only 16 per cent of the population, while 84% depend

on 49% resources from the fiscus and services provided by Public Health System only.

This statement by Minister Phaahla®® reaffirms the demand for public healthcare in

South Africa and the financial constraints the public healthcare sector faces. At the

653 Ramaphosa  "President Cyril Ramaphosa: 2nd  Presidential Health  Summit",
https://www.gov.za/speeches/president-cyril-ramaphosa-2nd-presidential-health-summit-5-may-
2023-0000 (accessed on 10 July 2023). See also, Alliance for Science "South Africa seeks to
improve healthcare sector as burden of disease continues to rise",
https://allianceforscience.org/blog/2023/07/south-africa-seeks-to-improve-healthcare-sector-as-
burden-of-disease-continues-to-rise/ (accessed on 11 July 2023).

654 Alliance for Science "South Africa seeks to improve healthcare sector as burden of disease
continues to rise", https://allianceforscience.org/blog/2023/07/south-africa-seeks-to-improve-
healthcare-sector-as-burden-of-disease-continues-to-rise/ (accessed on 11 July 2023).

655 Alliance for Science "South Africa seeks to improve healthcare sector as burden of disease
continues to rise", https://allianceforscience.org/blog/2023/07/south-africa-seeks-to-improve-
healthcare-sector-as-burden-of-disease-continues-to-rise/ (accessed on 11 July 2023); Parliament
of the Republic of South Africa "Press Release: The National Assembly passes the National Health
Insurance Bill and the Land Court Bill", https://www.parliament.gov.za/press-releases/press-
release-national-assembly-passes-national-health-insurance-bill-and-land-court-bill (accessed on
10 June 2023). See generally, Maphumulo & Bhengu 2019:1-9 discussing the challenges of quality
improvement of healthcare in post-apartheid South Africa.

65 Parliament of the Republic of South Africa "Press Release: The National Assembly passes the
National Health Insurance Bill and the Land Court Bill", https://www.parliament.gov.za/press-
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second Presidential health summit, as discussed in Section 3.5, President Cyril
Ramaphosa addressed the inequality in access to healthcare in South Africa. He said
that access to healthcare is still affected by where a person lives, and geographical
differences adversely affect access to public healthcare in South Africa.®®” He also
remarked on the ratio of people living in South Africa who depend on public healthcare
versus those who depend on private healthcare. President Cyril Ramaphosa’s
remarks concerning this imbalance in the healthcare sector can be summarised as

follows:658

The current health system needs to be more balanced 18% of South Africans use the private-
sector, which has an estimated 79% of the doctors, while the public sector has only 21%.
Access to private health is also divided by race; at least 73% of the medical scheme members
are white, and only 10% are Black. He said this is odd in a country where 81% of the population

is Black and only 7.8% is white.

Heywood®° discussed the 2023 Presidential Health Summit, describing this Summit
as "summiting while the healthcare system burns.” Inequalities and instances where
the public healthcare sector was not fulfilling the right to access healthcare in 2023
while the Presidential Health Summit took place need to be acknowledged. According
to Heywood,%%° in 2023, in South Africa, the public healthcare sector was busy

breaking and basic public healthcare services had collapsed in several provinces.

releases/press-release-national-assembly-passes-national-health-insurance-bill-and-land-court-
bill (accessed on 10 June 2023).

657 Ramaphosa  "President  Cyril Ramaphosa: 2nd Presidential Health ~ Summit”,
https://www.gov.za/speeches/president-cyril-ramaphosa-2nd-presidential-health-summit-5-may-
2023-0000 (accessed on 10 July 2023). See also, Alliance for Science "South Africa seeks to
improve healthcare sector as burden of disease continues to rise",
https://allianceforscience.org/blog/2023/07/south-africa-seeks-to-improve-healthcare-sector-as-
burden-of-disease-continues-to-rise/ (accessed on 11 July 2023).

6% Ramaphosa  "President Cyril Ramaphosa: 2nd  Presidential Health  Summit",
https://www.gov.za/speeches/president-cyril-ramaphosa-2nd-presidential-health-summit-5-may-
2023-0000 (accessed on 10 July 2023).

659 Heywood "Second Presidential Health Summit — summiting while the health system burns",
https://www.dailymaverick.co.za/article/2023-05-02-presidential-health-summit-summiting-while-
the-health-system-burns/ (accessed on 11 July 2023).

660 Heywood "Second Presidential Health Summit — summiting while the health system burns",
https://www.dailymaverick.co.za/article/2023-05-02-presidential-health-summit-summiting-while-
the-health-system-burns/ (accessed on 11 July 2023).
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Heywood®®! notes an instance of this collapse in the Eastern Cape, where there is a
waiting list of 5,000 people for wheelchairs. Heywood®? also points out that the

number of public healthcare workers is shrinking.

Explaining how the public healthcare sector is only getting worse, Heywood®®® points
out that at the Chris Hani Baragwanath Academic Hospital, the biggest public hospital
in South Africa, they do not have enough food to feed their patients. Heywood®%* also
discusses the exposed corruption of the former South African Minister of Health, Zweli
Mkhize.®%> Mkhize was implicated in corruption scandals during the Covid-19
pandemic, implicating him that he was forced to exit his position as Minister of
Health.6%6 Heywood®®’ correctly notes that the Covid-19 pandemic exposed the

enormity of corruption within government in the South African public healthcare sector.

As discussed above and as correctly argued by Maphumulo and Bhengu,%%8 "[t]here
is overwhelming evidence that the quality of health care in South Africa has been
compromised by various challenges that impact negatively on healthcare quality.”

Healthcare sectors are not static entities. They are evolving and ever-changing.

661 Heywood "Second Presidential Health Summit — summiting while the health system burns",
https://www.dailymaverick.co.za/article/2023-05-02-presidential-health-summit-summiting-while-
the-health-system-burns/ (accessed on 11 July 2023).

662 Heywood "Second Presidential Health Summit — summiting while the health system burns",
https://www.dailymaverick.co.za/article/2023-05-02-presidential-health-summit-summiting-while-
the-health-system-burns/ (accessed on 11 July 2023).

663 Heywood "Second Presidential Health Summit — summiting while the health system burns",
https://www.dailymaverick.co.za/article/2023-05-02-presidential-health-summit-summiting-while-
the-health-system-burns/ (accessed on 11 July 2023).

664 Heywood "Second Presidential Health Summit — summiting while the health system burns",
https://www.dailymaverick.co.za/article/2023-05-02-presidential-health-summit-summiting-while-
the-health-system-burns/ (accessed on 11 July 2023).

665 Zweli Mkhize resigned in August 2021 after being implicated in the irregular procurement of a Covid-
19-related communication service tender, which resulted in the alleged misappropriation of R150
million. See Section 3.5 of this study and Amnesty International "South Africa 2021",
https://www.amnesty.org/en/location/africa/southern-africa/south-africa/report-south-africa/
(accessed on 22 June 2022).

666 Amnesty International "South Africa 2021", https://www.amnesty.org/en/location/africa/southern-
africa/south-africa/report-south-africa/ (accessed on 22 June 2022).

667 Heywood "Second Presidential Health Summit — summiting while the health system burns",
https://www.dailymaverick.co.za/article/2023-05-02-presidential-health-summit-summiting-while-
the-health-system-burns/ (accessed on 11 July 2023). See also, How "Ramaphosa proclaims
‘health revolution’ at second presidential health summit",
https://www.spotlightnsp.co.za/2023/05/08/ramaphosa-proclaims-health-revolution-at-second-
presidential-health-summit/ (accessed on 11 July 2023).

668 Maphumulo & Bhengu 2019:Background & 1-9.
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Accepted problems in the public healthcare sector of overcrowding, unavailable
resources, maladministration, poor financial management, and corruption, amongst
others, have been around for years. More proactive intervention is necessary. There
is a need for more steps to be taken by the South African government towards the
fulfilment and progressive realisation of this right.6¢® Considering the obligation to
realise rights to the maximum of a government's available resources, it is argued that
more resources will be available when there is more effective general and financial
management in the Department of Health, including when there are more productive
investigations into and prevention of corruption in this department. Suppose problems
like poor financial management, maladministration, and corruption were not prominent
role players in this sector. In that case, the government will have more resources
available, meaning, for example, that more infrastructure could be built, the staff-to-
patient ratio could be improved and so on, all resulting in the government being more
equipped to respect, protect, promote, and fulfil the right to access healthcare for

everyone.

46 SECTION 29(1)(A): EVERYONE HAS THE RIGHT TO A BASIC EDUCATION

Section 29 of the Constitution provides that everyone has the right to a basic
education, which the government, through reasonable measures, must make
progressively available and accessible.®’? Internationally, the right to education is
contained in Article 26 of the UDHR 67! and Article 13 of the ICESCR.57? Regionally,
this right is contained in Article 17 of the African Charter on Human and Peoples’

669 Douwes et al. emphasises the need for government to actively do more to enable the progressive
realisation of this right. See, Douwes et al. 2018:185-196. Examining the effects of corruption and
its impact on the fulfilment of the right to healthcare, see generally, Mantzaris 2017:15-30; Naher et
al. 2020:1-16; Dhai 2023:76-76; Van den Heever "How do you stop a hospital heist? Appoint a
plunder-proof  board", https://www.dailymaverick.co.za/article/2022-08-17-how-do-you-stop-a-
hospital-heist-appoint-a-plunder-proof-board/ (accessed on 19 June 2023).

670 | egislation was created to provide the parameters for this right to be respected, protected, promoted
and fulfilled. South Africa's legislation resulting from this right is the South African Schools Act
84/1996.

671 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (llI).

672 UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16
December 1966, United Nations, Treaty Series, vol. 993, p. 3.
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Rights.6”3 In South Africa, the national department responsible for enabling the
fulfilment of this right is the Department of Basic Education.574

The right to basic education is an unqualified socio-economic right, and the South
African courts have said that this right is immediately realisable.®”> However, it is
uncertain whether this right has been realised for everyone. According to Human
Rights Watch, the government of South Africa is not fulfilling its obligations to respect,
protect, promote and fulfil the right to education for all children in South Africa.”® The
South African public school sector is characterised by (a) overcrowded classrooms,
(b) dilapidated school buildings, (c) schools that do not have access to running water,
sanitation services, or electricity, (d) schools that do not have desks or chairs, (e)
schools that do not have textbooks or learning materials and (f) schools that are
understaffed, among other shortcomings.®’” These shortcomings collectively result in

relatively poor educational outcomes.®”® These shortcomings often stem from

673 African Charter on Human and Peoples' Rights 1986 Article 17.

674 The mandate of this national department is to monitor the standards of the provision, delivery, and
performance of education throughout South Africa, with the objective of assessing compliance with
the provisions of the Constitution and with national educational policy. This mandate is derived from
the National Education Policy Act 27/1996, the South African Schools Act and the Employment of
Educators Act 76/1998.

675 The South African Constitutional Court has confirmed that the right to a basic education is an
unqualified right and is immediately realisable. For a discussion of the meaning of an unqualified
right see, Centre for Child Law & Others v Minister of Basic Education & Others 2013 (3) SA 183
(ECG). For a discussion of the meaning of an immediately realisable right see, Governing Body of
the Juma Musjid Primary School & Others v Essay N.O. & Others 2011 (8) BCLR 761 (CC).

676 Human Rights Watch "World Report 2019", https://www.hrw.org/world-report/2019 (accessed on 13
March 2022). See also, Khumalo & Hodgson 2017:104-127; Human Rights Watch "South Africa
should prioritize  implementing inclusive education for children with disabilities",
https://www.hrw.org/news/2017/09/22/south-africa-should-prioritize-implementing-inclusive-
education-children (accessed on 18 August 2022).

677 See generally, Corruption Watch "Sound the Alarm: Corruption in the Education Sector",
https://www.corruptionwatch.org.za/wp-content/uploads/2022/08/Sound-the-Alarm-Sectoral-
Report-Education_Aug2022.pdf (accessed on 20 June 2023); Amnesty International "South Africa:
Submission on the amendments to the regulations relating to Minimum Uniform Norms and
Standards for Public School Infrastructure”, https://amnesty.org.za/research/submission-to-
department-of-basic-education-5-july-2022/ (accessed on 2 May 2023); Centre for Child Law v
Government of the Eastern Cape Province, Eastern Cape High Court, Bisho, case no 504/10;
Basopu 2010:3-86; Baxter et al. 2018:1-17.

678 See generally, Centre for Child Law v Government of the Eastern Cape Province, Eastern Cape
High Court, Bisho; Mazdodzo v Minister of Basic Education 2014 (2) All SA 339 (ECM); Skelton
2013; Amnesty International "South Africa: Broken and unequal education perpetuating poverty and
inequality”, https://www.amnesty.org/en/latest/news/2020/02/south-africa-broken-and-unequal-
education-perpetuating-poverty-and-inequality/ (accessed on 21 February 2023); Van der Berg
2008:145-154; Spaull 2013(a):436-447; Spaull 2013(b):1-65.
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corruption within government in the South African public school sector, as was seen
in Section 3.6."° These problems impede the right to a basic education being
respected, protected, promoted and fulfilled. Amnesty International points out failures

in the South African public school sector:6&

The right to quality education includes having a school where learners are safe to learn and
have the adequate infrastructure and facilities to do so, but our research has found that this is

not the reality for many learners in the country.

However, note that not all shortcomings or failures within either the Department of
Health or the Department of Education stem solely from corruption as discussed in
this study. The deplorable condition of the public school sector is contributing to the
high unemployment rate in South Africa. Stats SA®®! correctly argues that "despite
extremely high and rising unemployment, skilled labour can be difficult to find in most
skilled and professional segments largely due to the poor state of the public education
system.” In 2017, more than 75 per cent of nine-year-olds in South African public
schools could not read properly. In the same year, less than 60 per cent of learners
went to high school. Of those, less than 50 per cent stayed until grade 12 and passed

their matriculation.682

679 See generally, Meier 2004:1-12; Basopu 2010:3-86; Baxter et al. 2018:1-17; Mlachila & Moeletsi
2019:8-29; Amnesty International "South Africa: Broken and unequal education perpetuating
poverty and inequality”, https://www.amnesty.org/en/latest/news/2020/02/south-africa-broken-and-
unequal-education-perpetuating-poverty-and-inequality/ (accessed on 21 February 2023);
BusinessTech "The shocking state of education in South Africa",
https://businesstech.co.za/news/business-opinion/676069/the-shocking-state-of-education-in-
south-africa/ (accessed on 20 June 2023); Corruption Watch "Annual Report 2019,
https://www.corruptionwatch.org.za/wp-content/uploads/2020/03/CRW0320_7171_ AnnualReport-
2019.pdf (accessed on 21 June 2022); Corruption Watch "Annual Report 2020",
https://www.corruptionwatch.org.za/wp-content/uploads/2021/05/Corruption-Watch-AR-2020-DBL-
PG-20210324.pdf (accessed on 30 May 2021); Corruption Watch "Sound the alarm: Corruption in
the education sector", https://www.corruptionwatch.org.za/wp-content/uploads/2022/08/Sound-the-
Alarm-Sectoral-Report-Education_Aug2022.pdf (accessed on 20 June 2023).

680 Amnesty International "South Africa: Broken and unequal education perpetuating poverty and
inequality", https://www.amnesty.org/en/latest/news/2020/02/south-africa-broken-and-unequal-
education-perpetuating-poverty-and-inequality/ (accessed on 21 February 2023).

681 Stats SA 2018. See generally, Van der Berg 2008:145-154; Spaull(b) 2013:1-65.

682 Amnesty International "South Africa: Submission on the amendments to the regulations relating to
Minimum  Uniform  Norms and Standards for Public  School Infrastructure”,
https://amnesty.org.za/research/submission-to-department-of-basic-education-5-july-2022/
(accessed on 2 May 2023). See generally, Spaull 2013(b):1-65; Spaull 2013(a):436-447.

130



Statistics from the Department of Education in 2018 show that out of 23 471 public
schools, (a) 20 071 have no laboratory, (b) 18 019 have no library, and (c) 16 897
have no internet.%83 It is difficult to believe that without resources like a library or access
to the internet, the right to a basic education is fulfilled or progressively realised.
Resource constrains that exist within South Africa as acknowledged in the Constitution
must be kept in mind. A detailed discussion - on resource contains that do exist
separately from corruption although arguably influenced by the existence of corruption
— cannot be divulged into in this study. For the purposes of this study note that, for
example, (a) as seen above 20 071 public schools have no laboratory, could be a
reflect of resource constrains as opposite to being the result of corruption.

According to the South African government's statistics for 2021, the state of public
schools could be summarised as follows: (a) 79.6 per cent had no internet access, (b)
69.59 per cent had no library, (c) 80.07 per cent of schools had no laboratory, and (d)
35.12 per cent had no sports facilities. This lack of infrastructure shows insufficient
resource allocation for realising this right. The data provided by the Department of
Basic Education on pit toilets is conflicting and indicates a lack of transparency, a poor
monitoring system, or both. However, in 2021, according to the government's
statistics, South Africa had 5,167 schools with pit toilets.®84

The acknowledgement of public schools with pit toilets contradicts the South African
government's commitment to eradicate dependency on them in identified schools.6>

This commitment to eradicate them was based on pit toilets violating the right to life,

683 Department of Basic Education 2019; Amnesty International "South Africa: Broken and unequal
education perpetuating poverty and inequality”,
https://www.amnesty.org/en/latest/news/2020/02/south-africa-broken-and-unequal-education-
perpetuating-poverty-and-inequality/ (accessed on 21 February 2023). Considering that resources
available at a school whether it be a public school or private school have an immediate impact on
the education provided, see generally, Phurutse 2005:10-15; Van der Berg 2008:145-154; Spaull
2013(a):436-447.

684 Amnesty International "South Africa: Submission on the amendments to the regulations relating to
Minimum  Uniform  Norms and Standards for Public  School Infrastructure”,
https://amnesty.org.za/research/submission-to-department-of-basic-education-5-july-2022/
(accessed on 2 May 2023).

685 Amnesty International "South Africa: Submission on the amendments to the regulations relating to
Minimum  Uniform  Norms and Standards for Public  School Infrastructure”,
https://amnesty.org.za/research/submission-to-department-of-basic-education-5-july-2022/
(accessed on 2 May 2023).
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health, and dignity.58¢ It can be argued that realising these rights is key in ensuring the
fulfilment of the right to basic education. The Department of Basic Education's 2021/22
annual report showed that 2,982 schools still used pit toilets.®®” The Department
missed several deadlines to eradicate these pit toilets. The government promised to
have all these pit toilets eradicated by 2023.588 However, in June 2022, proposed
amendments to regulations relating to the Minimum Uniform Norms and Standards for
Public School Infrastructure were introduced. The draft legislation removed all
deadlines, allowing the Department to evade accountability and putting learners’
health and safety at risk.58 Pit toilets might not affect the right to a basic education
directly. However, this infrastructure risks children's dignity and lives at public schools.

Furthermore, this infrastructure shows an evident lack of resources to realise this right.

686 South African Human Rights Commission "3 297 SA schools still have pit toilets, risking the lives of
pupils",  https://www.sahrc.org.za/index.php/sahrc-media/news/item/2853-3-297-sa-schools-still-
have-pit-toilets-risking-the-lives-of-pupils-sahrc (accessed on 17 July 2023); Draga 2017:237-245;
Odeku  2022:97-109; Sondlo "Pit toilets in schools violate human rights",
https://mg.co.za/thoughtleader/opinion/2023-04-25-pit-toilets-in-schools-violate-human-rights/
(accessed on 17 July 2023).

687 Department of Basic Education 2022. Retired South African Constitutional Court Judge van der
Westhuizen commented on pit toilets in South African public schools and how they adversely affect
the right to a basic education. Van der Westhuizen also notes the non-fulfilment of other socio-
economic rights in South Africa. Van der Westhuizen pointed out that "almost thirty years into South
Africa's democracy, millions of people are still poor and without their basic needs being met. South
Africa remains the most unequal country in the world. It is almost cynical to tell the mother of a
toddler who died in a pit latrine that our world famous Constitution protects everyone’s rights." See,
Centre for Human Rights University of Pretoria "Justice Van der Westhuizen says that continued
non-compliance with constitutional obligation by SA Human Rights Commission and government
endangers our democracy", https://www.chr.up.ac.za/latest-news/3405-justice-van-der-
westhuizen-says-that-continued-non-compliance-with-constitutional-obligation-by-sa-human-
rights-commission-and-government-endangers-our-democracy (accessed on 10 July 2023). See
also, Draga 2017:237-245; Odeku 2022:97-109; South African Human Rights Commission "3 297
SA schools still have pit toilets, risking the lives of pupils”,
https://www.sahrc.org.za/index.php/sahrc-media/news/item/2853-3-297-sa-schools-still-have-pit-
toilets-risking-the-lives-of-pupils-sahrc (accessed on 17 July 2023).

688 Amnesty International "South Africa: Submission on the amendments to the regulations relating to
Minimum  Uniform  Norms and  Standards for Public  School Infrastructure”,
https://amnesty.org.za/research/submission-to-department-of-basic-education-5-july-2022/
(accessed on 2 May 2023).

689 Amnesty International "South Africa: Submission on the amendments to the regulations relating to
Minimum  Uniform  Norms and Standards for Public  School Infrastructure”,
https://amnesty.org.za/research/submission-to-department-of-basic-education-5-july-2022/
(accessed on 2 May 2023).
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There are reported incidents of children having lost their lives at public schools in
South Africa due to drowning in pit toilets.6%°

This study suggests that if corruption within the Department of Education, including all
forms of budgetary negligence like fruitless and wasteful expenditure, irregular
expenditure and the like, as identified in Section 3.6, were addressed, this Department
would have more money to invest in infrastructure including the eradication of all pit
toilets in public schools and this would better enable the government of South Africa
to respect, protect, promote and fulfil the right to basic education. In 2022, the public
education sector continued to be characterised by a lack of essential resources,

decaying and dangerous infrastructure, overcrowded classrooms and more.5%:

Amnesty International describes the South African public school sector as broken and
unequal, claiming that this sector's failures further perpetuate poverty and inequality
in South Africa.®®?> Amnesty International argues that for South Africa to comply with
international human rights obligations and its constitutional mandate concerning the
respect, protection, promotion and fulfilment of the right to basic education, significant

change is needed urgently.6%3

According to the Department of Basic Education, to fulfil and progressively realise the
right to a basic education, schools must be maintained in a condition that makes

teaching and learning possible, indicating that this right is not fulfilled or progressively

6% Komape & Others v Minister of Basic Education (1416 / 2015) [2018] Z ALMPPHC 18 (23 April
2018). See also, Draga 2017:237-245; Odeku 2022:97-109; South African Human Rights
Commission "3 297 SA schools still have pit toilets, risking the lives of pupils",
https://www.sahrc.org.za/index.php/sahrc-media/news/item/2853-3-297-sa-schools-still-have-pit-
toilets-risking-the-lives-of-pupils-sahrc (accessed on 17 July 2023); Sondlo "Pit toilets in schools
violate human rights", https://mg.co.za/thoughtleader/opinion/2023-04-25-pit-toilets-in-schools-
violate-human-rights/ (accessed on 17 July 2023).

691 Department of Basic Education 2022. See also, Amnesty International "South Africa: Submission
on the amendments to the regulations relating to Minimum Uniform Norms and Standards for Public
School Infrastructure", https://amnesty.org.za/research/submission-to-department-of-basic-
education-5-july-2022/ (accessed on 2 May 2023).

692 Amnesty International "South Africa: Broken and unequal education perpetuating poverty and
inequality", https://www.amnesty.org/en/latest/news/2020/02/south-africa-broken-and-unequal-
education-perpetuating-poverty-and-inequality/ (accessed on 21 February 2023).

693 Amnesty International "South Africa: Broken and unequal education perpetuating poverty and
inequality”, https://www.amnesty.org/en/latest/news/2020/02/south-africa-broken-and-unequal-
education-perpetuating-poverty-and-inequality/ (accessed on 21 February 2023).
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realised when public schools are not maintained in such a way.®®* The following South
African court cases address the condition of public schools, including the lack of
resources at these schools. These cases show that these schools are not always

maintained in a way that makes learning possible.

The right to basic education was not fulfilled due to a lack of essential resources in the
Centre for Child Law v Government of the Eastern Cape Province case.®® This is one
of the first noteworthy cases that focused on the infrastructure of public schools in
South Africa. This case addressed the lack of essential resources at seven Eastern
Cape public schools, which resources were necessary for the right to a basic
education to be fulfilled. In this case, the judgment makes adequate infrastructure part
of the right to a basic education in South Africa. The Eastern Cape High Court
emphasised the government's obligation to provide public school infrastructure.5% The
Eastern Cape High Court ruled that this right had been violated in this case.
Furthermore, the court emphasised that there is an obligation on the government to
provide resources, which shows that the court was not satisfied that this obligation

was met.697

In the case of Mazdodzo v Minister of Basic Education®®® the right to basic education
was not fulfilled due to a lack of resources. This case also focused on the lack of
infrastructure in public schools and how this resulted in the non-fulfilment of the right
to a basic education. This case concerned schools with no furniture, including no

desks for children to sit at and how this adversely impacted the fulfilment of this right.

694 GN 515 Government Gazette 2010:33283.

695 Centre for Child Law v Government of the Eastern Cape Province, Eastern Cape Bisho.

6% Centre for Child Law v Government of the Eastern Cape Province, Eastern Cape Bisho.

697 In this case, seven schools in the Eastern Cape had battled for almost a decade to get any attention
from the provincial Department of Education about their severe infrastructure problems. These
schools faced the following problems: there was no running water or sanitation services; the school
buildings were dilapidated mud buildings; in some cases, roofs were missing; school classes were
being held in neighbourhood dwellings; these schools did not have furniture for children to use while
being taught, and when there was furniture, there were inadequate seats and desks for the number
of learners attending school. This judgment provides a road map for improving school infrastructure
in South Africa's under-resourced public schools See, Skelton 2013.

698 Mazdodzo v Minister of Basic Education.
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The Eastern Cape High Court held that there is an obligation on the government to
provide desks and chairs to learners in schools.5%°

The right to basic education was not fulfilled when children were not provided with
learning materials in the Minister of Basic Education v Basic Education for All case.”®
In this case, the South African Appeal Court held that every learner is entitled to a
textbook in every subject.”! The fulfiilment of the right to basic education is also
hampered and is not progressively realised when public schools are understaffed.’%?
The case of Centre for Child Law & Others v Minister of Basic Education & Others’%3
addressed how a staff shortage in public schools adversely affects the school's ability
to fulfil this right.

These cases show that there are severe issues in the implementation of the right to a
basic education. These cases also show a significant shortage of resources in the
South African public school sector. This evidences that the right to a basic education
is not fulfilled for everyone in South Africa. As mentioned regarding the right to
healthcare above in Section 4.5, a lack of resources allocated towards a right can be
seen as the government failing to fulfil a right. When the government falls short in
resource allocation, it undermines its commitment to human rights.”* Falling short in
resource allocation toward a right can potentially violate the right or deprive individuals
of their rights. The government of South Africa has fallen short in resource allocation
towards public schools. Note the view held by some of the public of South Africa on

the non-fulfilment of this right expressed in a South African newspaper publication: "%

Everyone has the right to basic education, according to section 29 (1) of the South African
Constitution. The responsibilities of the state are clearly defined under this section. Having the

right to education means that every child in the country despite their race and background is

699 Mazdodzo v Minister of Basic Education:para.7

700 Minister of Basic Education v Basic Education for All 2016 (4) SA 63 (SCA).

701 Minister of Basic Education v Basic Education for All:paras. 50-53. See also, Skelton 2013. See
also, Van der Berg 2008:145-154.

702 Centre for Child Law & Others v Minister of Basic Education & Others.

703 Centre for Child Law & Others v Minister of Basic Education & Others.

704 Chenwi 2013:744; CESCR 2007:1-4.

705 Sondlo "Pit toilets in schools violate human rights", https://mg.co.za/thoughtleader/opinion/2023-04-
25-pit-toilets-in-schools-violate-human-rights/ (accessed on 17 July 2023).
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entitled to receive quality education. But over the years, there have been numerous occasions

that showed the government has failed to protect, promote and fulfil this basic right.

From the above, it can be summarised that the Department of Basic Education needs
to improve its ability to fulfil the right to basic education. Moreover, the government of
South Africa needs to realise the outcry of the differently-abled children in their evident
struggle to fulfil their right to a basic education. The fulfilment of this right for differently-
abled children remains a challenge for the Department of Basic Education.’®® In South
Africa, over half a million differently-abled children remain out of school because they
do not have a school they can attend.”®” In South Africa, this right is not respected,
protected, promoted or fulfilled for all differently-abled children.”®® The non-fulfilment
of this right for differently-abled children has been documented and heavily criticised.
Commenting on the fulfilment of this right, Human Rights Watch’% states that "[{]he
government did not fulfil the right to education for many of South Africa’s children and

young adults with disabilities."

Not all differently-abled children in South Africa have equal access to a basic
education. These children are not protected from exclusion and discrimination in public
schools.”® Numerous publications from Human Rights Watch have exposed that

differently-abled children in South Africa are not included, accommodated or protected

7% Human Rights Watch "South  Africa: Crisis for children with disabilities",
https://www.hrw.org/news/2016/03/14/south-africa-crisis-children-disabilities (accessed on 18

August 2022).
707 Human Rights Watch "South Africa should prioritize implementing inclusive education for children
with disabilities", https://www.hrw.org/news/2017/09/22/south-africa-should-prioritize-

implementing-inclusive-education-children (accessed on 18 August 2022). See generally, Khumalo
& Hodgson 2017:104-127.

708 Human Rights Watch "South Africa: Little progress for youth with disabilities"”,
https://www.hrw.org/news/2016/08/19/south-africa-little-progress-youth-disabilities (accessed on
18 August 2022).

799 Human Rights Watch "World Report 2019", https://www.hrw.org/world-report/2019 (accessed on 13
March 2022).

710 The South African Minister of Basic Education, Angie Motshekga, said to parliament that no child
should be left behind concerning including all children in the right to a basic education. However,
Human Rights Watch documents that 600 000 differently-abled children in South Africa were being
left behind because there was not enough inclusion and protection in the public school system. See,
Human  Rights Watch  "South  Africa: Crisis for children with disabilities",
https://www.hrw.org/news/2016/03/14/south-africa-crisis-children-disabilities (accessed on 18
August 2022). See also, Khumalo & Hodgson 2017:104-127.

136



within the public school sector.”*! These publications document the specific barriers
that differently-abled children face in fulfilling this right and evidence the non-fulfilment
of this right.”*> Human Rights Watch’?3 argues that there have been minuscule results
in ensuring the respect, protection, promotion and fulfilment of this right for all
differently-abled children in South African public schools. Although the South African
government has made many promises concerning the issue of inclusion and access
to education for differently-abled children, not enough has been done to turn these

promises into action.”** A South African public interest law centre called Section27

711 Human Rights Watch "South Africa should prioritize implementing inclusive education for children
with disabilities", https://www.hrw.org/news/2017/09/22/south-africa-should-prioritize-
implementing-inclusive-education-children (accessed on 18 August 2022).

712 See generally, Human Rights Watch "500 000 kids did not go school today",
https://www.hrw.org/news/2015/08/19/500-000-kids-did-not-go-school-today (accessed on 18
August 2022); Human Rights Watch "South Africa: Education barriers for children with disabilities”,
https://www.hrw.org/news/2015/08/18/south-africa-education-barriers-children-disabilities
(accessed on 18 August 2022); Martinez "Complicit in exclusion: South Africa's failure to guarantee
inclusive education for children with disabilities", https://www.hrw.org/report/2015/08/18/complicit-
exclusion/south-africas-failure-guarantee-inclusive-education-children (accessed on 22 August
2022); Martinez  "Obligations to children with disabilities must be honoured"”,
https://www.hrw.org/news/2015/09/07/obligations-children-disabilities-must-be-honored (accessed
on 18 August 2022); Martinez "Dispatches: Are the "Doors for learning" open to all in South Africa?",
https://www.hrw.org/news/2016/01/15/dispatches-are-doors-learning-open-all-south-africa
(accessed on 18 August 2022); Human Rights Watch "South Africa: Crisis for children with
disabilities", https://www.hrw.org/news/2016/03/14/south-africa-crisis-children-disabilities
(accessed on 18 August 2022); Human Rights Watch "South Africa should prioritize implementing
inclusive education for children with disabilities”, https://www.hrw.org/news/2017/09/22/south-
africa-should-prioritize-implementing-inclusive-education-children (accessed on 18 August 2022);
Martinez "Children with disabilities in South Africa cannot wait",
https://www.hrw.org/news/2017/12/04/children-disabilities-south-africa-cannot-wait (accessed on
18 August 2022); Human Rights Watch "Submission to the Committee on the Rights of Persons
with Disabilities concerning South Africa", https://www.hrw.org/news/2018/02/01/submission-
committee-rights-persons-disabilities-concerning-south-africa (accessed on 18 August 2022);
Martinez "South Africa's children with disabiliies need the president's attention”,
https://www.hrw.org/news/2019/04/25/south-africas-children-disabilities-need-presidents-attention
(accessed on 18 August 2022).

713 Human Rights Watch "South Africa: Little progress for youth with disabilities"”,
https://www.hrw.org/news/2016/08/19/south-africa-little-progress-youth-disabilities (accessed on
18 August 2022). See also, See, Human Rights Watch "South Africa: Crisis for Children with
Disabilities", https://www.hrw.org/news/2016/03/14/south-africa-crisis-children-disabilities
(accessed on 18 August 2022).

714 In 2019 Human Rights Watch called out the South African government, claiming that they have
promised inclusive education for all differently-abled children but have failed to deliver on this
promise. In this 2019 publication, Human Rights Watch argues, "South Africa has not delivered on
its promises to guarantee inclusive education for children with disabilities and to ensure that they
have adequate skills for employment, Human Rights Watch said today. President Cyril Ramaphosa
should place children and young people with disabilities at the heart of the new administration’s
priorities." Human Rights Watch states unequivocally that there is not effective inclusion of
differently-abled children in the public education system in South Africa and even mentions how
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researched this issue.”*® The results demonstrated widespread and severe violations

of

the rights of differently-abled children in accessing education. This research

included the ongoing discrimination that differently-abled children faced regarding

accessing education and schools and the lack of concrete action to address these

issues.”16

South Africa needs a global reminder that it has claimed to have achieved universal

basic education.”*” However, differently-abled children experience systemic barriers

and discrimination in the South African public school sector.”*® One of these children's

main barriers is the inability to be accepted into a mainstream public school. These

715
716

717

718

previous government administrations in South Africa have also gotten this wrong. Focused on the
current exclusion, Human Rights Watch claims there are "serious deficiencies in the government’s
2001 White Paper 6 on Special Needs Education, which promises to guarantee inclusive education
by 2021 and aims to ensure that most children with disabilities are fully supported to learn in
mainstream schools, alongside learners without disabilities." See, Human Rights Watch "South
Africa: Children with disabilities shortchanged", https://www.hrw.org/news/2019/05/24/south-africa-
children-disabilities-shortchanged (accessed on 18 August 2022). Discussing promises to include
differently-abled children in public education that the South African government has, according to
Human Rights Watch, not fulfilled see generally, Human Rights Watch "South Africa: Little progress
for youth with disabilities”, https://www.hrw.org/news/2016/08/19/south-africa-little-progress-youth-
disabilities (accessed on 18 August 2022). See also, Martinez "Obligations to children with
disabilities must be honoured”, https://www.hrw.org/news/2015/09/07/obligations-children-
disabilities-must-be-honored (accessed on 18 August 2022).

Khumalo & Hodgson 2017:104-127.

Khumalo & Hodgson 2017:104-127; According to Human Rights Watch, the South African
government did not meet their obligations for the right to a basic education. See, Human Rights
Watch "South Africa: Little progress for youth with disabilities",
https://www.hrw.org/news/2016/08/19/south-africa-little-progress-youth-disabilities (accessed on
18 August 2022). See also, Martinez "Obligations to Children with Disabilities Must Be Honored",
https://www.hrw.org/news/2015/09/07/obligations-children-disabilities-must-be-honored (accessed
on 18 August 2022).

Although the South African government claims it has achieved the United Nations Millennium
Development Goal of enrolling all children in primary schools by 2015, according to Human Rights
Watch in reality many differently-abled children are not in school across South Africa." See, Human
Rights Watch "South Africa: Education barriers for children with disabilities",
https://www.hrw.org/news/2015/08/18/south-africa-education-barriers-children-disabilities
(accessed on 18 August 2022). Human Right Watch has also published an article claiming South
Africa needs a global reminder about its education obligations, see Martinez "South Africa needs a
global reminder about education obligations", https://www.hrw.org/news/2017/05/09/south-africa-
needs-global-reminder-about-education-obligations (accessed on 18 August 2022).

Khumalo & Hodgson 2017:104-127; Human Rights Watch "South Africa: Little progress for youth
with disabilities", https://www.hrw.org/news/2016/08/19/south-africa-little-progress-youth-
disabilities (accessed on 18 August 2022). See also, Martinez "Obligations to Children with
Disabilities Must Be Honored", https://www.hrw.org/news/2015/09/07/obligations-children-
disabilities-must-be-honored (accessed on 18 August 2022).
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children are rejected because these schools have not developed the ability to be

inclusive towards differently-abled children.

Another barrier that these children face is financial. This barrier results in their right
not being protected or fulfilled. Public schools for abled-bodied children from low-
income families in South Africa are primarily free. These schools are on a so-called
no-fee schools list.”*® However, public schools across South Africa designated to cater
to the needs of differently-abled children from low-income families are not on this no-
fee list. Differently-abled children who attend government special needs schools must
pay school fees. Many of these children are asked to pay for their class assistants as
a condition for admission.”?° Both these types of public schools cater to the needs of
low-income families. Therefore, both types of schools should be free of charge.”?!
Other barriers these children face in accessing education include very long referrals
and waiting lists to special needs schools, rejection from special needs schools during
the admissions process without a legitimate reason, a lack of reasonable

accommodation close to the school, and transportation issues.’??

There is a clear need for a change in approach to bring about the respect, protection,

promotion and fulfilment of the right to basic education for all differently-abled children.

719 Human Rights Watch "South Africa: Children with disabilities shortchanged",
https://www.hrw.org/news/2019/05/24/south-africa-children-disabilities-shortchanged  (accessed
on 18 August 2022). See also, Phurutse "Factors affecting teaching and learning in South African
public schools. South Africa report presented to the Education Labour Relations Council",
https://www.purpletod.co.za/docs/Factors%20affecting%20LT%20in%20SA.pdf (accessed on 4
October 2023):13-14.

720 phurutse "Factors affecting teaching and learning in South African public schools. South Africa
report presented to the Education Labour Relations Council",
https://www.purpletod.co.za/docs/Factors%20affecting%20LT%20in%20SA.pdf (accessed on 4
October 2023):13-14.

721 Human Rights Watch "World Report: South Africa 2018", https://www.hrw.org/world-
report/2018/country-chapters/south-africa (accessed on 2 May 2023). See also, Martinez "Children
with disabilities in South Africa cannot wait", https://www.hrw.org/news/2017/12/04/children-
disabilities-south-africa-cannot-wait (accessed on 18 August 2022); Human Rights Watch "South
Africa: Children with disabilities shortchanged", https://www.hrw.org/news/2019/05/24/south-africa-
children-disabilities-shortchanged (accessed on 18 August 2022).

722 Martinez "Complicit in exclusion: South Africa's failure to guarantee inclusive education for children
with disabilities", https://www.hrw.org/report/2015/08/18/complicit-exclusion/south-africas-failure-
guarantee-inclusive-education-children (accessed on 22 August 2022). See also, Martinez "South
Africa needs a global reminder about education obligations",
https://www.hrw.org/news/2017/05/09/south-africa-needs-global-reminder-about-education-
obligations (accessed on 18 August 2022).
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The right of these differently-abled children to access a basic education has not been
protected and fulfilled for them all.”?® The government has not met its obligations to
protect, fulfil, or progressively realise this right. The government's duty to protect a
right is a proactive obligation that requires the creation of legislation and policies that
promote and protect the right.”?* The government has not ensured the protection of
this right or the progressive realisation thereof by, for example, timeously and
effectively introducing a policy that creates the parameters within which these barriers
to fulfilment can be rectified. The South African government has still not implemented
key aspects of the 2001 national policy’?® to provide inclusive education for all
differently-abled children. It has yet to adopt legislation that guarantees the right of
differently-abled children to inclusive education.”?® These children's rights have further
not been protected because the government has not done enough to ensure that third
parties, like public and private schools, do not reject these children without sufficient
reason. These children are sometimes rejected in the admissions process without the
school proactively trying to see whether they could accommodate the needs of these

children.”??

This right has not been fulfilled for all differently-abled children because many do not
have access to a basic education. Many of these children do not have schools that
accept them, and there are not enough public schools that cater to their needs. This
right has not been fulfilled due to the lack of adequate resources at public schools,

resources which are necessary to facilitate and accommodate the unique needs of

723 Martinez "Complicit in exclusion: South Africa's failure to guarantee inclusive education for children
with disabilities”, https://www.hrw.org/report/2015/08/18/complicit-exclusion/south-africas-failure-
guarantee-inclusive-education-children (accessed on 22 August 2022).

724 Carnelley 2016:229-249.

725 Department of Education, 2001.

726 Human Rights Watch "World Report: South Africa 2018", https://www.hrw.org/world-
report/2018/country-chapters/south-africa (accessed on 2 May 2023). See also, Human Rights
Watch "World Report: South Africa 2019", https://www.hrw.org/world-report/2019/country-
chapters/south-africa (accessed on 21 October 2023).

727 |tis recommended that all schools must start to consider and accommodate the needs of differently-
abled children rather than reject and refer these children to schools designated explicitly for
differently-abled children. Schools designed to cater to differently-abled children are most often at
capacity. This results in these children being rejected from mainstream public schools and also
being away from these special needs schools. See, Martinez "Dispatches: are the "Doors for
Learning" open to all in South Africa?", https://www.hrw.org/news/2016/01/15/dispatches-are-
doors-learning-open-all-south-africa (accessed on 18 August 2022).
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these children.”?® Accepting that the government has not met its obligation to protect,
fulfil and progressively realise this right for all, it is strongly recommended that the
parliament of South Africa should act urgently to mandate inclusive education in
legislation and policies to enable this right to basic education to be fulfilled to all
differently-abled children of South Africa.”?®

Above the respect, protection, promotion, and fulfilment of the socio-economic rights
in Sections 27 and 29 of the Constitution have been discussed. This discussion has
emphasised non-fulfilment and barriers to fulfilling these rights. More needs to be done
by the government of South Africa about their obligations to respect, protect, promote,
and fulfil socio-economic rights for everyone. Before concluding this chapter, note that
considering all socio-economic rights in South Africa retired South African
Constitutional Court judge Van der Westhuizen’3° correctly argued in 2023 that these
rights are not being respected, protected, promoted, and fulfilled for everyone in South
Africa. He claims that roughly thirty years into South Africa's democracy, millions of
people are still poor and living without their basic needs being met. According to him,

South Africa remains one of the most unequal countries in the world.”3?

728 There were 500,000 differently-abled children in South Africa that did not have a school that could
include and protect them as learners with disabilities. See, Human Rights Watch "500 000 kids did
not go school today", https://www.hrw.org/news/2015/08/19/500-000-kids-did-not-go-school-today
(accessed on 18 August 2022). See also, Human Rights Watch "South Africa: Education barriers
for children with disabilities”, https://www.hrw.org/news/2015/08/18/south-africa-education-
barriers-children-disabilities (accessed on 18 August 2022)..

72 Human Rights Watch  "South  Africa: Crisis for children with disabilities",
https://www.hrw.org/news/2016/03/14/south-africa-crisis-children-disabilities (accessed on 18
August 2022).

7380 Centre for Human Rights University of Pretoria "Justice Van der Westhuizen says that continued
non-compliance with constitutional obligation by SA Human Rights Commission and government
endangers our democracy", https://www.chr.up.ac.za/latest-news/3405-justice-van-der-
westhuizen-says-that-continued-non-compliance-with-constitutional-obligation-by-sa-human-
rights-commission-and-government-endangers-our-democracy (accessed on 10 July 2023).
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4.7 CONCLUSION

To ensure the adequate respect, protection, promotion and fulfilment of human rights,
governments must allocate adequate resources and effectively manage the work of
government. This includes an obligation on the government to prioritise the necessary
investments to address societal needs comprehensively. Technically, lacking
resources means the obligation to fulfil a right has not been met. In this chapter, it has
been seen that the South African government faces consistent challenges in the
Department of Health and the Department of Basic Education resulting from resource
constraints, amongst other problems. Under the government's obligation to fulfil
human rights, the government is obligated to ensure that resources are available to
realise a right and that the work of the government enables the realisation of a right. It
is accepted that when a government allocates inadequate resources or ineffective
work towards a specific right, it can be argued that it has failed to meet its obligation
to fulfil a right. An inadequate resource supply or the bad management of resources
leads to a systemic inability to provide the adequate infrastructure, human rights-
enabling services, or support necessary to ensure the realisation of human rights. In
both national departments discussed in this chapter, a systematic inability to fulfil the
rights in Sections 27 and 29 of the Constitution for everyone has been seen.

The government of South Africa has not respected, protected, promoted, and fulfilled
the rights in Sections 27 and 29 of the Constitution for everyone. The shortcomings in
the Department of Health and the challenges surrounding the implementation of the
right to access healthcare have shown that this right is not fulfilled for everyone. These
shortcomings and their longstanding existence show that the government has not met
its obligation to fulfil this right. This obligation has not been met in part because the
government has not ensured that the collective work of government is such that it
facilitates the realisation of this right.

The government has also not protected or fulfilled the right to a basic education for
everyone. As correctly acknowledged by Amnesty International and Human Rights
Watch, the public school sector in South Africa is broken and unequal. The case law
shows that public schools do not have the necessary infrastructure, learning materials,

furniture, and staff, among other things, necessary to fulfil this right. Implementing both
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rights is flawed, and the national departments responsible for fulfilling these rights are
riddled with impediments.

Article 2 of the ICESCR,”®? as discussed in Section 4.3.1, imposes two primary
obligations on governments, namely (a) to use the maximum of their available
resources and (b) to achieve the full realisation of these rights progressively. The
government of South Africa has failed to meet its obligation to use the maximum of its
available resources due to issues like mismanagement, maladministration, corruption,
and a lack of accountability, amongst others, within the national departments
responsible for realising these rights as outlined in detail in Chapter 3. As a result, this
obligation remains unfulfilled. The government has also fallen short in fulfilling its
obligation to realise these rights progressively fully. The progressive achievement of
these rights has been hampered by the government's actions and what the
government has omitted to do. The actions that have hampered progressive
realisation include, for example, the mismanagement of national departments,
government policies that do not allow for the inclusion and full realisation of these
rights for everyone, and the government not providing infrastructure to cater to all
needs. The government is not ensuring a timely and effective policy to cater for the
needs of differently-abled children in public education.

This chapter shows that socio-economic rights are not respected, protected, promoted
and fulfilled in all instances for everyone in South Africa.”®® In the next chapter, the
three-fold relationship which is the focus of this study between (a) corruption,
specifically governmental corruption, as addressed in Chapter 3; (b) human rights,
specifically socio-economic rights, as addressed in this chapter; and (c) social justice

is explained.

782 UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16
December 1966, United Nations, Treaty Series, vol. 993, p. 3.

733 See generally, Dhai & Mohammed 2018(a):8-10; Heywood 2009:14-36; Treatment Action Campaign
& Others v Minister of Health & Others (No 1); Centre for Child Law v Government of the Eastern
Cape Province, Eastern Cape Bisho; Minister of Basic Education v Basic Education for All 2016 (4)
SA 63 (SCA); Komape & Others v Minister of Basic Education (1416 / 2015) [2018] Z ALMPPHC
18 (23 April 2018); Centre for Child Law & Others v Minister of Basic Education & Others; Minister
of Health & Others v Treatment Action Campaign & Others (No 2); Liebenberg 2006:2-27. See also,
Liebenberg 2001:232-257; Khumalo & Hodgson 2017:104-127; Carnelley 2016:229-249.
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CHAPTER 5: THE RELATIONSHIP BETWEEN CORRUPTION, HUMAN RIGHTS
AND SOCIAL JUSTICE

5.1 INTRODUCTION

As this study approaches its conclusion, it is imperative to bear in mind the established
findings thus far. It has been established that no clear-cut definitions precisely
delineate the meanings of the three core concepts investigated in this study. The
existence of corruption within government in South Africa has been evidenced.
Chapter 4 acknowledged the lack of respect, protection, promotion, and fulfilment of
socio-economic rights, specifically the right to basic education and the right to
healthcare, in South Africa. Insufficient resources emerged as a significant factor
contributing to the instances of non-fulfilment outlined in Chapter 4. This chapter will
elucidate the intricate interplay among corruption, human rights, and social justice,

revealing a three-fold relationship.

The interlinking connections between these concepts need to be assessed to
understand the threefold relationship between governmental corruption, human rights
specifically socio-economic rights and achieving social justice. First, this chapter will
show how corruption within government affects human rights fulfilment. Then, this
chapter will examine the link between human rights fulfilment and the realisation of
social justice. By showing these links, this chapter evidences that all three of these

core concepts are affected by one another.

In essence, these three concepts are interconnected in the following manner:
heightened levels of corruption within government impede the government's capacity
to ensure the fulfilment of human rights, and when human rights remain unfulfilled, the
possibility of achieving social justice diminishes. Consequently, reducing corruption in
government is essential to increase the availability of resources for human rights-
enabling services. Ultimately, fulfilling more human rights is a pragmatic pathway
towards achieving social justice. This is not true only for South Africa but for all

societies worldwide.

This summary of the three-fold relationship shows that the idea behind this relationship

is not complex. However, evidencing the interconnectedness of each concept is more
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complex. The interconnectedness of each concept needs to be understood in its parts
to bring together the overall understanding of this relationship. Bear in mind that this
chapter shows this study's suggestion of the three-fold relationship, and the next

chapter discusses social justice as this study's third and final core concept.

To understand whether there is a connection between corruption, human rights
specifically socio-economic rights and social justice, it needs to be understood that
human rights and social justice are connected. This chapter focuses on the last core
concept of this study, namely, social justice and how social justice connects to human
rights and fits into the three-fold relationship. Answering the last research question, Is
the realisation of social justice achievable if human rights are not respected, protected,
promoted and fulfilled for all people of South Africa? The relationship between human
rights and social justice is examined to establish whether human rights fulfilment is
necessary to achieve social justice. Understanding what is necessary to achieve social
justice aids in explaining how human rights and social justice are connected in this
three-fold relationship. This study suggests that to find a balanced answer regarding
what is necessary to achieve social justice in today's world, this concept needs to be
addressed from a current and a historical viewpoint. It is suggested that social justice
and its existence in the modern world cannot only be based on what has been written

about this concept in the pre-modern world.

For academic accuracy and modernity, Section 5.3 below discusses views on social
justice from the past, including the writings of authors like Rawls”* and Sen.’®
Alongside current views of social justice provided by human rights organisations and
online social justice activists movements.”®® This is done because of this study's
viewpoint that to solve the problems of the modern world, reliance cannot only be

made on the beliefs of a previously developed version of the world. Past academic

734 See generally, Rawls 1958:164-194; Rawls 1971; Rawls 2001.

735 Sen 2000:59-85.

7% See generally, Kent State Online "The five principles of social justice",
https://onlinedegrees.kent.edu/political-science/master-of-public-administration/community/five-
principles-of-social-justice (accessed on 10 February 2022); Corporate Finance Institute "Social
justice", https://corporatefinanceinstitute.com/resources/knowledge/other/social-justice/ (accessed
on 3 June 2022).
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work needs to be recognised for its weight, and modern contributions need to be
recognised to the degree of their up-to-date assessments of this concept.

5.2 THE LINK BETWEEN CORRUPTION AND HUMAN RIGHTS

As set out in Section 2.2, the connection between corruption and human rights is that
grand-scale public sector corruption (governmental corruption) poses challenges to
the enjoyment and fulfilment of human rights and can be a violation of human rights
obligations per se.”®’ Literature supports the view that corruption within government
(whichever form it takes) affects the government's ability to fulfil human rights.”3®
Global, regional, and national recognition of this connection between corruption and
human rights exists. First, this global, regional, and national recognition of this
connection will be discussed, followed by the views of academics on this connection.
Internationally, this link between corruption within government and human rights is
seen in the UN Convention against Corruption.”®® The foreword of this Convention sets

out the connection between these two concepts accurately, stating:4°

Corruption is an insidious plague that has a wide range of corrosive effects on societies. It
undermines democracy and the rule of law, leads to violations of human rights, distorts markets,
erodes the quality of life and .... other threats to human security to flourish. This evil
phenomenon is found in all countries .... but it is in the developing world that its effects are
most destructive. Corruption hurts the poor disproportionately by diverting funds intended for
development, undermining a Government's ability to provide basic services, feeding inequality

and injustice.

For this study, note from this foreword the following main points that the Convention’4?

acknowledges: (a) corruption leads to violations of human rights, (b) corruption hurts

737 See generally, Mantzaris 2017:15-30.

738 See generally, Tanzi 1998:8-594; Mauro 1998:263-279; Camerer 2001:7-60; Malherbe 2001:109-
126; Chetwynd et al. 2003:3-15; Mbonu 2003:3-11; Bacio-Terracino 2010:243-246; Baillat 2013:8;
Basopu 2010:34-86; Olaniyan 2014:2-14; Rose-Ackerman 2016:1-215; Mantzaris 2017:15-30.

789 UN General Assembly, United Nations Convention Against Corruption, 31 October 2003, A/58/422.

740 UN General Assembly, United Nations Convention Against Corruption, 31 October 2003,
A/58/422:Foreword.

741 UN General Assembly, United Nations Convention Against Corruption, 31 October 2003,
A/58/422:Foreword.
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people experiencing poverty disproportionately, (c) corruption diverts funds intended
for development, thereby undermining a government's ability to provide basic services,
and (d) corruption feeds inequality and injustice. Concerning point (d), which states
that corruption fosters inequality and injustice, bear in mind that one of the aims of

social justice is to reduce inequalities and injustices.’4?

The UN Office on Drugs and Crimes’3 has outlined how corruption impacts specific
human rights directly and indirectly, listing various rights like the right to a fair trial, the
right to political participation, the right to an adequate standard of living, the right to
education, the right to healthcare and the right to food just to name a few.’#* The right
to access human rights-enabling services like the right to healthcare or education
shows direct human rights-related consequences stemming from corruption. It is
argued that "[c]orruption associated with public contracts can violate the right to health
by threatening the quality of the construction of health facilities or the supply of health
goods."74°

In 2010, the International Council on Human Rights Policy released a report co-written
by Transparency International’® that recognises this connection. It is stated that
"corruption reinforces exclusion and discrimination and tends to magnify and
exacerbate pre-existing human rights problems.” These are only a few examples of

the international recognition of the connection between these two concepts.

Regionally, the link between corruption within government and human rights is also

recognised in the African Union Convention on Preventing and Combatting

742 Barry 2005:7. Referring specifically to (a) above "corruption leads to violations of human rights" see
generally, Mantzaris 2017:15-30.

743 United Nations Office on Drugs and Crime "Impact of corruption on specific human rights",
https://www.unodc.org/edj/en/anti-corruption/module-7/key-issues/impact-of-corruption-on-
specific-human-rights.html (accessed on 3 July 2023).

744 United Nations Office on Drugs and Crime "Impact of corruption on specific human rights",
https://www.unodc.org/e4j/en/anti-corruption/module-7/key-issues/impact-of-corruption-on-
specific-human-rights.html (accessed on 3 July 2023).

745 "Corruption can also violate several aspects of the right to health, such as the 'management of
financial resources', the 'distribution of medical supplies', and the 'relationship of health workers
with patients.” See, United Nations Office on Drugs and Crime "Impact of corruption on specific
human rights", https://www.unodc.org/edj/en/anti-corruption/module-7/key-issues/impact-of-
corruption-on-specific-human-rights.html (accessed on 3 July 2023).

746 International Council on Human Rights Policy & Transparency International 2010. See also, Baillat
2013:9.
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Corruption.”’ The African Union Convention states in Article 2748 that the objective of
the Convention is to "[p]Jromote socio-economic development by removing obstacles
to the enjoyment of economic, social and cultural rights as well as civil and political
rights” and to [e]stablish the necessary conditions to foster transparency and
accountability in the management of public affairs.” It is acknowledged in the African
Convention on Corruption that the Convention's mission is to remove obstacles that
affect the enjoyment of rights. Therefore, this legal instrument states that corruption is

an obstacle to the enjoyment of human rights.’4°

The Preamble of the African Union Convention’° states, "corruption undermines
accountability and transparency in the management of public affairs as well as socio-
economic development on the continent.” Moreover, the Preamble to the Southern
African Development Community Protocol against Corruption’®! states that corruption
has "adverse and destabilising effects throughout the world on the culture, economic,
social and political foundations of society."

Nationally, this link is seen in the PRECCA’®? in the Preamble of this Act, which states
that the Constitution places a duty on the government to respect, protect, promote and
fulfil all the rights enshrined in the Bill of Rights. Concerning the consequences of

corruption, this Act states that:”>3

Corruption and related corrupt activities undermine the said rights, endanger the stability and
security of societies, undermine the institutions and values of democracy and ethical values
and morality, jeopardise sustainable development, the rule of law and the credibility of

governments, and provide a breeding ground for organised crime.

Note from this Act that it is again acknowledged that corruption undermines human
rights. The South African Constitutional Court emphasised the recognition of this

connection between corruption within government and its adverse impact on human

747 African Union, African Union Convention on Preventing and Combating Corruption, 11 July 2003.

748 African Union, African Union Convention on Preventing and Combating Corruption, 11 July
2003:arts. 2(4), (5). See also, Baillat 2013:8.

749 African Union, African Union Convention on Preventing and Combating Corruption, 11 July 2003.

750 Glenister v President of the Republic of South Africa & Others:par. 169.

751 Glenister v President of the Republic of South Africa & Others:par. 169.

752 Prevention and Combating of Corrupt Activities Act 2004.

753 Prevention and Combating of Corrupt Activities Act 2004.
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rights fulfilment in the case of Glenister v President of the Republic of South Africa &
Others. In this judgement, the Constitutional Court stated that corruption fuels
maladministration and public fraudulence and impedes the capacity of the government
to fulfil its obligations to respect, protect, promote, and fulfil all the rights entrenched
in the Bill of Rights.”>* Corruption within government violates the core human rights
principles of accountability, non-discrimination, transparency, accountability, and
meaningful participation by individuals in the community. Furthermore, corruption

hinders sustainable economic, political, and social development.”®

In S v Shaik & Others,”8 the Constitutional Court expressed that governmental corruption is

inconsistent with the fundamental values of the Constitution. This expression by the
Constitutional Court was again seen in the South African Association of Personal Injury
Lawyers v Heath & Others case.”>” The following quotation from the judgment given in this case
evidences the Constitutional Court's recognition of the immense problems caused by corruption
and again shows a link between the consequences of corruption being a threat to human rights

and the constitutional order of South Africa: 78

Corruption and maladministration are inconsistent with the rule of law and the
fundamental values of our Constitution. They undermine the constitutional
commitment to human dignity, the achievement of equality and the advancement of
human rights and freedoms. They are the antithesis of the open, accountable,
democratic government required by the Constitution. If allowed to go unchecked and

unpunished, they will pose a serious threat to our democratic state.

The South African government acknowledged in 2020 that corruption within
government has become endemic in South Africa.”® The South African government
admitted that this corruption negatively affects public service delivery, impedes human

and socio-economic development, undermines democracy, reduces job creation, and

754 Glenister v President of the Republic of South Africa & Others:par. 166.

755 Baillat 2013:3. See also, Budhram & Geldenhuys 2018:26.

756 S v Shaik & Others 2007 (1) SA 240 (SCA).

757 South African Association of Personal Injury Lawyers v Heath & Others 2001 (1) SA 883 (CC).

758 South African Association of Personal Injury Lawyers v Heath & Others:par. 4.

759 South African Government "National Anti-Corruption Strategy 2020-2030",
https://www.gov.za/sites/default/files/gcis_document/202105/national-anti-corruption-strategy-
2020-2030.pdf (accessed on 3 August 2022).
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weakens public trust in government and investor confidence.”®® These admissions by
the South African government demonstrate the detrimental effect on the delivery of
public services and acknowledge the hindrances on both human and socio-economic
development.’®! This admission by the South African government that public service
delivery has been negatively affected by corruption reaffirms the adverse effects of
corruption on human rights fulfilment. A big part of human rights fulfilment, specifically
socio-economic rights fulfilment, is dependent on the reliability and availability of public
service provision; thus, admitting that public service delivery is negatively impacted
indirectly admits to the human rights implications thereof and reaffirms the human
harm as explained by Olaniyan in Section 2.2 and below.”®?

In 2021, South African Finance Minister Enoch Godongwana warned in the Medium-
Term Budget Policy Statement that rampant corruption was a persistent issue draining
public finances.”®® This statement by Minister Godongwana answers two questions
that help understand the study's overall findings thus far. First, is there corruption
within national departments in South Africa? Yes, corruption within government in
national departments and state-owned enterprises is dangerously high in South Africa.
This was seen throughout Chapter 3, including in the CPI table in Section 3.3. Note
here also that corruption within government including within specific government
departments has existed in South Africa for a considerable time, as seen in Sections
3.3,3.5, 3.6,3.7 and 3.8.

Secondly, does corruption within government affect the fulfilment of socio-economic
rights in South Africa? Yes, corruption within government being a drain on public
finances, as attested to by Minister Godongwana, has resulted in resource constraints
due to public financing being diverted into unspecified challenges. As identified in

Sections 4.5 and 4.6, various instances of non-fulfilment of socio-economic rights in

760 South African Government "National Anti-Corruption Strategy 2020-2030",
https://www.gov.za/sites/default/files/gcis_document/202105/national-anti-corruption-strategy-
2020-2030.pdf (accessed on 3 August 2022).

761 South African Government "National Anti-Corruption Strategy 2020-2030",
https://www.gov.za/sites/default/files/gcis_document/202105/national-anti-corruption-strategy-
2020-2030.pdf (accessed on 3 August 2022).

762 QOlaniyan 2014:1-399.

763 Grobler & Joubert 2004:90-102.
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South Africa are related to the lack of government resources. This lack of resources
exists partly due to resources being drained by corruption. This evidences the impact
of corruption within government on human rights fulfilment because when resources

are not available, human rights are not fulfilled for everyone.

The discussion now moves to the academic discourse on the connection between
corruption and human rights. This discourse revolves around varying consequences
of governmental corruption. Bear in mind here the consequences of corruption within
government as mentioned in Section 2.2, the most important of which for this study is
that corruption within government drains public resources, which resources are
necessary to create human rights-enabling services.”®* Various academics, including
Olaniyan, examine the connections between corruption and the fulfilment of human
rights.”®> According to Olaniyan,”®® the connection between corruption and human

rights is one of the most fundamental questions in international law.

Olaniyan’®’ highlights the extensive harm caused by corruption within government to
individuals, communities, and government institutions. Olaniyan’®® correctly argues
that corruption within government violates various human rights, such as the right to
life, fair trial, health, education, and equitable work conditions.”®® Olaniyan’’® writes in-
depth on the human harm caused by corruption, acknowledging that corruption is not
a victimless crime. Olaniyan’’* mentions specifically the rights guaranteed in the
African Charter on Human and People's Rights and that corruption within government

on the African continent is affecting the enjoyment and realisation of these rights.

764 See generally, Tanzi 1998:8-594; Mauro1998:263-279; Camerer 2001:7-60; Malherbe 2001:109-
126; Chetwynd et al. 2003:3-15; Mbonu 2003:3-11; Basopu 2010:34-86; Olaniyan 2014:1-399;
Rose-Ackerman 2016:1-215.

765 Qlaniyan 2014:5. Linking corruption and human rights see generally, Bacio-Terracino 2010:243-
246.

766 Qlaniyan 2014:5.

767 Qlaniyan 2014:5-262.

768 Qlaniyan 2014:202-262.

769 As seen in Section 2.3 and 4.3.1-4.3.3 of this study these rights are enshrined in the Constitution,
the UDHR, the ICESCR and the African Charter on Human and People's Rights. See Section 2.3
above "Socio-economic rights are fundamental human rights which all human beings have and
cannot live without as recognised in the Constitution, the UDHR, the ICESCR and the African
Charter on Human and Peoples' Rights."

770 QOlaniyan 2014:202-262.

771 QOlaniyan 2014:4.
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He argues that corruption poses significant challenges to realising all human rights
and advocates for combating corruption to protect and advance human rights.
According to Olaniyan,’’? theoretically, corruption has implications for a government's
human rights obligations in at least three ways, namely (a) corruption is a violation of
the obligation to respect, protect, promote, and fulfil human rights, (b) corruption is a
human rights violation insofar as it increases poverty and impedes socio-economic
development, and (c) corruption can lead to a multitude of human rights violations.
Accepting Olaniyan’s’’® argument that corruption causes human harm and negatively
affects human rights in various ways, remember that one of the social justices aims is

respect, protection, promotion and fulfilment of human rights.

Rose-Ackerman’’* and other academics concur with Olaniyan’’® that corruption
generally contributes to human rights violations.’’® Rose-Ackerman’’’ further claims
that corruption obstructs political and economic development, emphasising that it
undermines developmental and distributional goals, negatively affecting the fulfilment
of human rights. Corruption within government can give rise to numerous human rights
violations, as it undermines the government's ability to fulfil its human rights obligations
and commitments by diverting critical resources.’’® Corruption depletes resources
from the government and civil society, which resources are essential for ensuring

economic prosperity, equality, and improved quality of life.

772 QOlaniyan 2014:12-13.

773 Qlaniyan 2014:12-13.

774 Rose-Ackerman 2016:1-215.

775 QOlaniyan 2014:12-13.

776 Academic literature, international human rights commissions, South African case law and
publications from international organisations among other sources support the view that corruption,
in whichever form it takes, affects the government's ability to fulfii human rights. See generally,
Tanzi 1998:8-594; Mauro 1998:263-279; Camerer 2001:7-60; Malherbe 2001:109-126; Chetwynd
et al. 2003:3-15; Mbonu 2003:3-11; Basopu 2010:34-86; Nguemegne 2011:6-200; Olaniyan
2014:4-6; Rose-Ackerman 2016:1-215; Raoul Wallenberg Institute 2018:1-20; Kenya National
Commission on Human Rights (n.d.):5; South African Association of Personal Injury Lawyers v
Heath & Others; S v Shaik & Others; Centre for Applied Legal Studies "Civil society responds to
Zondo Commission report”, https://www.wits.ac.za/news/sources/cals-news/2022/civil-society-
responds-to-zondo-commissionreport.html (accessed on 8 February 2022); The U4 Anti-Corruption
Resource Centre "Corruption, human rights and the human rights-based approach",
https://www.u4.no/topics/human-rights/basics (accessed on 4 May 2022).

7T Rose-Ackerman 2016:1-215.

778 See for example the belief held by Olaniyan that corruption within government leads to human rights
violations. Olaniyan 2014:6.

152



This depletion leads to reduced investment in public services. The quality of public
infrastructure and service provision declines due to corruption, rendering individuals
reliant on these services vulnerable. Mauro’’® and Shordt et al.”® support this view,
arguing that corruption diminishes the quality of public services and impedes the
government's ability to provide basic services. Corruption in government
systematically deprives individuals experiencing poverty, as they rely heavily on public
service provision due to their socio-economic status. Basopu’®! notes that corruption
within government is not restricted to social status, political affiliation, race, or social
standing. It is a societal disease that affects everyone. This form of corruption has
varying consequences, including affecting a country's socio-economic climate and

could cause a country's economic downfall.

Governmental corruption, if unchecked, can destroy a democratic society. This
corruption breeds discrimination and poverty due to it creating unfair advantages for a
particular person or group of persons at the cost of the overall group.’®? Overall, the
consensus among academics is that corruption and its detrimental effects on human
rights are remarkable and require action in the cause of advancing and safeguarding
human rights. The fight against corruption is inherently a fight for human rights. Based
on the above, it is accepted that there is a connection between corruption within

government and the respect, protection, promotion, and fulfilment of human rights.’83

779 Mauro 1998:263-279.

780 Shordt et al. 2006:4.

781 Basopu 2010:34-86.

782 See generally, International Council on Human Rights Policy & Transparency International 2010;
Basopu 2010:34-86; Baillat 2013:9; Transparency International "Addressing corruption as a driver
of democratic decline: Positions towards summit for democracy 2021",
https://www.transparency.org/en/publications/summit-for-democracy-2021-addressing-corruption-
democratic-decline (accessed on 20 July 2023); UN General Assembly, United Nations Convention
Against Corruption, 31 October 2003, A/58/422:Foreword; S v Shaik & Others; South African
Association of Personal Injury Lawyers v Heath & Others.

783 Academic literature, international human rights commissions, South African case law and
publications from international organisations among other sources support the view that corruption,
in whichever form it takes, affects the government's ability to fulfil human rights. See generally,
Tanzi 1998:8-594; Mauro 1998:263-279; Camerer 2001:7-60; Malherbe 2001:109-126; Chetwynd
et al. 2003:3-15; Mbonu 2003:3-11; Nguemegne 2011:6-200; Olaniyan 2014:4-6; Rose-Ackerman
2016:1-215; Raoul Wallenberg Institute 2018:1-20; Kenya National Commission on Human Rights
(n.d.):5; South African Association of Personal Injury Lawyers v Heath & Others; S v Shaik & Others;
Centre for Applied Legal Studies "Civil society responds to Zondo Commission report”,
https://www.wits.ac.za/news/sources/cals-news/2022/civil-society-responds-to-zondo-
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5.3 THE LINK BETWEEN HUMAN RIGHTS AND SOCIAL JUSTICE

As was seen above with the international, regional, and national legislative and
academic support for the fact that corruption within government hampers human rights
fulfilment, the connection between human rights and social justice also has
international, regional, and national legislative and academic support. This recognition
of the interconnected relationship between human rights and social justice has
strengthened over the years.”®* Below, international, regional, and national legislative
instruments and contributions from authors, including modern publications on social
justice and the works of pre-modern authors, are summarised to show the widely
accepted link between these two concepts. Note that this study suggests that social
justice and its existence in the modern world cannot only be based on what has been

written on this concept in the pre-modern world.

The following international legislative connections between human rights and social
justice are relied upon. In the International Bill of Human Rights, "8 the aim of achieving
social justice and collective mentions of human rights and social justice are seen

numerous times.’8 In the International Bill of Human Rights,’®” the mention of human

commissionreport.html (accessed on 8 February 2022); The U4 Anti-Corruption Resource Centre
"Corruption, human rights and the human rights-based approach”, https://www.u4.no/topics/human-
rights/basics (accessed on 4 May 2022).

784 See generally, Miller 2001:2-18, 30-40, 63-78, 79-81, 86-107, Barry 2005:3-100; Lundy
2011:Preface, 5-7, 29-34, 41-44; Ife 2012:4-51, 89-134, 151-228; Lombard & Twikirize 2014:313-
325;

785 UN General Assembly, International Bill of Human Rights, 10 December 1948, A/RES/217(lII)A-E.
See also, OHCHR "International Human Rights Law", https://www.ohchr.org/en/instruments-and-
mechanisms/international-human-rights-law (accessed on 27 March 2023); UN General Assembly,
International Bill of Human Rights, 10 December 1948, A/RES/217(lI)A-E; OHCHR "What are
human rights?" https://www.ohchr.org/en/what-are-human-rights (accessed on 16 March 2023).
(accessed on 7 July 2023); Roberts 2015:Preface.

786 Examples include, UN General Assembly, International Covenant on Economic, Social and Cultural
Rights, 16 December 1966, United Nations, Treaty Series, vol. 993, p. 3; UN General Assembly,
International Covenant on Civil and Political Rights, 16 December, United Nations, Treaty Series,
vol. 999, p. 171; Vienna Declaration and Programme of Action 1993; Declaration on the Elimination
of All Forms of Intolerance and of Discrimination Based on Religion or Belief Proclaimed by General
Assembly resolution 36/55 of 25 November 1981; United Nations. (2006); UN General Assembly,
Convention on the Rights of Persons with Disabilities: resolution / adopted by the General
Assembly, 24 January 2007, A/RES/61/106; UN General Assembly, Declaration on Social Progress
and Development, 11 December 1969, A/IRES/2542(XXIV); UN General Assembly, International
Bill of Human Rights, 10 December 1948, A/IRES/217(lII)A-E.

787 UN General Assembly, International Bill of Human Rights, 10 December 1948, A/RES/217(lI1)A-E.
See generally, OHCHR "International Human Rights Law", https://www.ohchr.org/en/instruments-
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rights and social justice is often expressed as "[r]eaffirming its faith in human rights
and fundamental freedoms and in the principles of peace, of the dignity and worth of

the human person and of social justice proclaimed in the Charter."

Human rights are the foundation of justice. This is seen in the Preamble of the
UDHR,”® which states that the "recognition of the inherent dignity and of the equal
and inalienable rights of all members of the human family is the foundation of freedom,
justice and peace in the world." Furthermore, it is stated in the Preamble’®® that "the
peoples of the UN have in the Charter reaffirmed their faith in fundamental human
rights ... determined to promote social progress and better standards of life in larger
freedom." This mention of human rights and social progress could be read to be just
social progress based on the first mention of justice in the Preamble, as shown above,
and Article 2 of the Declaration on Social Progress and Development,’®° which states,
"[s]ocial progress and development shall be founded on respect for the dignity and
value of the human person and shall ensure the promotion of human rights and social
justice", read together with Article 6 of this Declaration’®! that states that social
progress requires conformity with human rights, fundamental freedoms, and the

principles of justice.

In the Preamble of the ICESCR,®? it is also stated that human rights are the foundation
of justice in the world. According to the UN,’®® social justice cannot exist without

respect for human rights, "social development and social justice cannot be attained in

and-mechanisms/international-human-rights-law__(accessed on 27 March 2023); Roberts
2015:Preface.

788 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A
(ln):Preamble.

78 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A
(l):Preamble.

790 UN General Assembly, Declaration on Social Progress and Development, 11 December 1969,
A/RES/2542(XXIV):art. 2.

791 "Social progress and development require the participation of all members of society in productive
and socially useful labour and the establishment, in conformity with human rights and fundamental
freedoms and with the principles of justice and the social function of property, of forms of ownership
of land and of the." See, UN General Assembly, Declaration on Social Progress and Development,
11 December 1969, A/IRES/2542(XXIV):art. 6.

792 UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16
December 1966, United Nations, Treaty Series, vol. 993, p. 3:Preamble.

793 United Nations "2023 Theme: Overcoming barriers and unleashing opportunities for social justice",
https://www.un.org/development/desa/dspd/international-days/world-day-of-social-justice.html
(accessed on 21 October 2023).
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the absence of peace and security, or in the absence of respect for all human rights
and fundamental freedoms." In the 2016 UN Human Rights Handbook for
Parliamentarians,’* the UN states, "[a]s an ideal, democracy aims essentially to
preserve and promote the dignity and fundamental rights of the individual, to achieve

social justice, foster the economic and social development of the community."

Regionally, this link between human rights and social justice is also acknowledged.
The Preamble of the African Charter of Human and Peoples' Rights’® mentions justice
as an aim of this human rights (my emphasis) Charter, "freedom, equality, justice and
dignity are essential objectives for the achievement of the legitimate aspirations of the
African peoples.” The Preamble of this Charter acknowledges the UDHR,”®® which
Declaration connects human rights and social justice, stating that human rights are the
foundation of justice. Therefore, the African Charter regionally reinforces the

international acknowledgement of the link between these two concepts.

On a national platform, this study bases this connection on legislation, the government
of South Africa and South African authors. In South Africa, the Constitution advocates
for human rights and social justice. Chapter 1 of the Constitution states, "[tjhe Republic
of South Africa is one, sovereign, democratic state founded on the following values:
Human dignity, the achievement of equality, and the advancement of human rights
and freedoms." One of the aims of the Constitution is social justice. As set out in the
Preamble, the Constitution aims to "[h]eal the divisions of the past and establish a
society based on democratic values, social justice and fundamental human rights."
The Constitution mandates the achievement of substantive equality and social justice

through the provisions of Sections 9 and 26-29.

In a publication about social justice, the South African Government’®’ connects human
rights and achieving social justice, "'a society for all' must be based on social justice
and respect for all human rights and fundamental freedoms.” Acknowledging the

794 United Nations 2016:27.

795 African Charter of Human and Peoples' Rights:Preamble.

796 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (ll1).

797 Republic of South Africa "World Day of Social Justice",
https://www.gov.za/WorldDayofSocialJustice2023 (accessed on 21 October 2023).
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constitutional aim to achieve social justice, Liebenberg’® correctly emphasises that
"the people adopt the Constitution so as to 'establish a society based on democratic

values, social justice and human rights." LexisNexis,’®® a South African legal
publishing group, acknowledges the connection between human rights fulfilment and
achieving social justice. LexisNexis®® suggests that social justice is the manifestation
of human rights in the everyday lives of people at every level of society. Accordingly,
social justice includes the fair distribution of all opportunities, benefits, and burdens in
society. Therefore, the Constitution, the Government of South Africa and a South
African publishing group connect human rights respect, protection, promotion, and

fulfilment to achieving social justice in South Africa.

Closely connected to the view of Van der Walt®%! and Woolard®®? outlined below,
Liebenberg®®® examines and advocates for how judicial interpretation and
enforcement of socio-economic rights can be responsive to redressing the conditions
of systemic inequalities and poverty characterising South Africa. The redress of
inequalities and poverty is an aim of social justice. Thus, if Liebenberg's®®* view is
accepted, the enforcement of socio-economic rights will achieve social justice's aim
and thereby enhance its realisation. Van der Walt®%® advocates for the connection
between the realisation of human rights and achieving social justice in South Africa.
Van der Walt®% argues for the realisation of the human right contained in Section 26
of the Constitution (the right to access to housing) and how the realisation of this right
could advance the achievement of social justice in South Africa.®%” Van der Walt8%8
agrees with Woolard,8° who also argued the importance of ensuring secure property

798 | ijebenberg 2010:Foreword.

799 LexisNexis "Social justice hub", https://www.lexisnexis.co.za/lexis-digest/resources/covid-19-
resource-centre/practice-areas/social-justice-hub (accessed on 28 January 2022).

800 | exisNexis "Social justice hub", https://www.lexisnexis.co.za/lexis-digest/resources/covid-19-
resource-centre/practice-areas/social-justice-hub (accessed on 28 January 2022).

801 Van der Walt 2008:325-346.

802 Woolard 2002:1-15.

803 | jebenberg 2010:5-93.

804 | iebenberg 2010:5-93.

805 Van der Walt 2008:325-346.

806 Van der Walt 2008:325-346.

807 Van der Walt 2008:325-346.

808 Van der Walt 2008:325-346.

809 Woolard 2002:1-15.
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rights to promote economic development and reduce inequality. They concur that
fulfilling this human right can reduce inequality and achieve social justice. Therefore,
Liebenberg,° Van der Walt®'! and Woolard®!? all concur to some degree that the

fulfilment of specific human rights enables the achievement of social justice.

This study agrees with Liebenberg,®® Van der Walt®'* and Woolard®!® as a baseline
but moves the claim further to suggest that fulfilling all human rights will enable the
achievement of social justice in South Africa. For example, the fulfilment of socio-
economic rights like the right to access healthcare and the right to basic education will
reduce inequalities (fulfilling an aim of social justice) and improve the lives of everyone
(fulfilling another aim of social justice), particularly those trapped in poverty and bring
about social justice. Taking steps to rectify past injustices is crucial for achieving social
justice. The fulfilment of human rights can aid in addressing inequalities by equalising
access to basic services, thereby increasing access to opportunities. It is now
accepted that internationally, regionally, nationally and from the contributions of
academics' human rights and social justice are connected. The definitions of social
justice provided in Section 2.4 need to be acknowledged alongside international
contributions to this connection to further evidence this connection. As mentioned
above, the South African publishing group LexisNexis defines social justice used in

this study. Social justice is:816

The manifestation of human rights in the everyday lives of people at every level of society.
Social justice includes the fair and just distribution of all opportunities, benefits, privileges and
burdens in a society. Social justice is only possible through the equal enjoyment of all rights

and freedoms, regardless of human diversity.

Thus, from the meaning of social justice relied on in this study, human rights

realisation, including respect, protection, promotion and fulfilment for everyone, is

810 | jebenberg 2010:5-93.

811 Van der Walt 2008:325-346.

812 Woolard 2002:1-15.

813 | iebenberg 2010:5-93.

814 Van der Walt 2008:325-346.

815 Woolard 2002:1-15.

816 | exisNexis "Social justice hub", https://www.lexisnexis.co.za/lexis-digest/resources/covid-19-
resource-centre/practice-areas/social-justice-hub (accessed on 28 January 2022).
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essential to social justice. The definition of social justice provided by the Oxford
Dictionary maintains that social justice exists in a society in which the rights of
individuals are recognised and protected.®'” Emphasis is placed on the fact that the
commonly accepted Oxford Dictionary defines social justice as a concept that includes
recognising and protecting human rights. Again, a link between these two concepts is
reaffirmed.

Section 2.4 noted Mapp’s8'® argument that social justice is a vague concept. Mapp®°®
proposes that the UDHR can guide the implementation of this vague concept. Claiming
that the UDHR should guide the entirety of the concept of social justice shows that, in
Mapp’s®° view, these concepts are connected fundamentally and not superficially.
This study agrees with the suggestion made by Mapp?®?! that the UDHR can guide
social justice because human rights are the building blocks of a just society. To
understand whether human rights and social justice are connected in terms of existing
literature, the next Section sets out what is believed to be necessary to achieve social
justice to show that although not everyone agrees on what exactly is necessary to
achieve social justice, it is commonly accepted that human rights fulfilment is indeed

necessary to enable the realisation of social justice.8??

5.3.1 What does the achievement of social justice depend on?

In literature, the realisation of social justice is sometimes explained in terms of

fundamental elements or principles that must exist within a community for that

817 Social justice means "[t]he objective of creating a fair and equal society in which each individual
matters, their rights are recognised and protected, and decisions are made in ways that are fair and
honest." See, Oxford Reference "Social Justice",
https://www.oxfordreference.com/view/10.1093/oi/authority.20110803100515279#:~:text=Quick%
20Reference,Subjects%3A%20Social%20sciences (accessed on 31 January 2022).

818 Mapp 2014:23-24.

819 Mapp 2014:23-24.

820 Mapp 2014:23-24.

821 Mapp 2014:23-24.

822 See generally, See generally, Ife et al. 2022:6-34; Ife 2012:4-51, 89-134, 151-228; Lombard &
Twikirize 2014:313-325; Mapp 2014:23-24; Miller 2001:30-40.
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community to experience social justice.®?2> When social justice is realised in terms of
these fundamental elements or principles, all do not agree upon these elements.8%*
Along with the elements necessary to achieve social justice not being agreed upon by
all, the role that human rights fulfilment plays in achieving social justice is also not

agreed upon by all.82®

Accepting that there is disagreement on what exactly social justice is and what is
necessary to realise it, the Human Rights Careers Organisation®® agrees that an
exact answer to what social justice is has not been solidified in literature as
"[p]hilosophers, politicians, and everyday people have wrestled with this question for
as long as society has existed." The term social justice first applied only to economic

resources.®?” However, social justice has become aligned with human rights over

823 See generally, Rawls 1958:164-194; Miller 2001:2-18, 30-40, 63-78, 79-81, 86-107, 302-323;
Corporate Finance Institute "Social justice"”,
https://corporatefinanceinstitute.com/resources/knowledge/other/social-justice/ (accessed on 3
June  2022); Human Rights  Careers  "Four principles of social justice",
https://www.humanrightscareers.com/issues/four-principles-of-social-justice/ (accessed on 23
March 2022).

824 See generally, Rawls 2001:42-43; Miller 2001: 2-18, 30-40, 63-78; Amnesty International
Netherlands "Can human rights bring social justice? Twelve Essays"
https://www.amnesty.nl/content/uploads/2015/10/can_human_rights_bring_social_justice.pdf
(accessed on 25 April 2022). Check Up Organisation "Fact Sheet: Social justice and health",
https://www.checkup.org.au/icms_docs/182820 15 FACTSHEET_Social_Justice_and_Health.pdf
(accessed on 30 May 2022);.

825 Woolard 2002:1-15; Van der Walt 2008:325-346; Liebenberg 2010:5-93; Lundy 2011:41-44;
Amnesty International Netherlands "Can human rights bring social justice? Twelve Essays"
https://www.amnesty.nl/content/uploads/2015/10/can_human_rights_bring_social_justice.pdf
(accessed on 25 April 2022).

Mapp 2014:23-24; Kothia "Part two: What is the link between social justice and human rights?",
https://eachother.org.uk/part-two-what-is-the-link-between-social-justice-and-human-rights/
(accessed on 25 July2023).

826 Human Rights Careers "Four principles of social justice",
https://www.humanrightscareers.com/issues/four-principles-of-social-justice/ (accessed on 23
March 2022).

827 Human Rights Careers "What does social justice mean?",
https://www.humanrightscareers.com/issues/what-does-social-justice-mean/ (accessed on 28
January 2022).
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time.8?2 The Human Rights Careers Organisation®° advocates for this connection
between human rights fulfilment and achieving social justice. This Organisation
defines social justice as fairness manifested in society. Social justice includes
employment, education, healthcare, housing, and more equality.83° According to this
Organisation, social justice is achieved by respecting and protecting human rights and

ensuring equal opportunities.®3!

The Human Rights Careers Organisation®3? explains the realisation of social justice in
terms of fundamental elements that must exist within a community. This organisation
names four fundamental elements necessary for the achievement of social justice,
namely: (a) access, (b) human rights, (c) equity and (d) participation.83 Check Up,83*
an Australian-based organisation list the same four fundamental elements. White,83°

in agreement with this view, acknowledges the paramount role of human rights

828 Barry 2005:6; Corporate Finance Institute "Social justice",
https://corporatefinanceinstitute.com/resources/knowledge/other/social-justice/ (accessed on 3
June 2022); Pachamama Alliance "What is social justice?", https://www.pachamama.org/social-
justice/what-is-social-justice (accessed on 11 May 2022).; Human Rights Careers "What does
social justice mean?", https://www.humanrightscareers.com/issues/what-does-social-justice-mean/
(accessed on 28 January 2022).

829 Human Rights Careers "What does social justice mean?",
https://www.humanrightscareers.com/issues/what-does-social-justice-mean/ (accessed on 28
January 2022).

830 Human Rights Careers "What does social justice mean?",
https://www.humanrightscareers.com/issues/what-does-social-justice-mean/ (accessed on 28
January 2022).

831 Human Rights Careers "What does social justice mean?",
https://www.humanrightscareers.com/issues/what-does-social-justice-mean/ (accessed on 28
January 2022).

832 Human Rights Careers "What does sociall justice mean?",
https://www.humanrightscareers.com/issues/what-does-social-justice-mean/ (accessed on 28
January 2022).

833 Human Rights Careers "Four principles of social justice",
https://www.humanrightscareers.com/issues/four-principles-of-social-justice/ (accessed on 23
March 2022).

834 Check Up Organisation "Fact sheet: Social justice and health",
https://www.checkup.org.au/icms_docs/182820 15 FACTSHEET_Social_Justice_and_Health.pdf
(accessed on 30 May 2022).

835 White "What social justice means: Definition and examples”,
https://grounded.world/2021/08/19/what-social-justice-means/ (accessed on 30 May 2022).
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fulfilment in achieving social justice. According to Mapp,®® Ife,®3” and White,®3® the

fulfilment of human rights is essential in achieving social justice.

Kent State University®° lists five elements necessary for the achievement of social
justice: (a) access, (b) human rights, (c) equity, (d) participation and (e) diversity. The
CFI84% names the same five fundamental elements. The CFI* points out that social
justice has evolved to emphasise fulfilling human rights. The CFI claims that "social
justice has shifted towards a stronger emphasis on human rights and improving the
lives of disadvantaged and marginalised groups that have historically faced
discrimination in society." The fulfilment of human rights is listed as one of the
fundamental elements to achieving social justice by all the above organisations.84?

In the publication "Can human rights bring social justice?" by Amnesty International
Netherlands, twelve essays discussing the possible connection of human rights
fulfilment enabling the achievement of social justice are published.®*3 Some authors in
this collection of essays advocate that human rights fulfilment will bring about social
justice. In contrast, other authors write against this idea, maintaining that human rights
fulfilment is only one of the necessary elements to be realised to create social

justice.®44 In this publication, the point is made that some writers who write about the

836 Mapp 2014:23-24.

837 |fe 2022:24-25.

838 White "What social justice means: Definition and examples",
https://grounded.world/2021/08/19/what-social-justice-means/ (accessed on 30 May 2022)..

839 Kent State Online "The five principles of social justice", https://onlinedegrees.kent.edu/political-
science/master-of-public-administration/community/five-principles-of-social-justice (accessed on
10 February 2022).

840 Corporate Finance Institute "Social justice",
https://corporatefinanceinstitute.com/resources/knowledge/other/social-justice/ (accessed on 3
June 2022).

841 Corporate Finance Institute "Social justice",
https://corporatefinanceinstitute.com/resources/knowledge/other/social-justice/ (accessed on 3
June 2022).

842 Human Rights Careers "Four principles of social justice",
https://www.humanrightscareers.com/issues/four-principles-of-social-justice/ (accessed on 23
March 2022).

843 Amnesty International Netherlands "Can human rights bring social justice? Twelve Essays"
https://www.amnesty.nl/content/uploads/2015/10/can_human_rights_bring_social_justice.pdf
(accessed on 25 April 2022).

844 Amnesty International Netherlands "Can human rights bring social justice? Twelve Essays"
https://www.amnesty.nl/content/uploads/2015/10/can_human_rights_bring_social_justice.pdf
(accessed on 25 April 2022).
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connection between human rights and social justice believe that fulfilling human rights
is only one element among various necessary elements for achieving social justice.?4°
This perception correlates to the above explanation of when social justice is achieved
in terms of fundamental elements because human rights fulfilment is only one
fundamental element listed amongst others. As discussed below, this study suggests
that although human rights could arguably be seen as only one of the elements

necessary for achieving social justice, it is essential.

All the work mentioned above is based on modern ideas related to social justice. The
work discussed below looks at social justice from a more historical and philosophical
viewpoint. It includes work from when this concept was written but was perhaps not

even called social justice as is known today.

Sen's®6 approach to social justice is based on the capabilities approach. According to
Sen,84 capabilities refer to the various opportunities and freedoms individuals need to
live fulfilling lives. These capabilities can include access to education, healthcare,
political participation, employment, and more. Sen®*8 argues that social justice should
focus on enhancing people's freedoms and capabilities. If this idea®*° is worked on,
consider that human rights enhance everyone's capabilities and freedoms. Consider
then that fulfilling human rights enhances access to capabilities and freedoms,

creating Sens'®%0 version of social justice.

Sen®5! suggests that social justice requires creating conditions that allow individuals
to lead lives they have reason to value. Building on Sen's®? idea of conditions created
by social justice, it is suggested that the fulfilment of human rights creates conditions

that allow individuals to lead lives they value and lives that are valuable to those

845 Human Rights Careers "Four principles of social justice",
https://www.humanrightscareers.com/issues/four-principles-of-social-justice/ (accessed on 23
March 2022).

846 Sen 2000:59-85.

847 Sen 2000:59-85.

848 Sen 2000:59-85.

849 Sen 2000:59-85.

850 Sen 2000:59-85. See also, Atkinson & Bourguignon 2014:76-81, 940-967; Hibbert 2017:1-16.

851 Sen 2000:59-85.

852 Sen 2000:59-85.
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around them. Sen's®? idea of social justice emphasises the importance of expanding
people's capabilities, including everyone's access healthcare, education and more and
removing barriers that limit their freedom. Everyone's capabilities, including their
access to healthcare, education and more, are expanded when their human rights are
respected, protected, promoted, and fulfilled. Thus, as mentioned above, if it is
accepted that human rights fulfilment brings about this expansion in human capacities
that Sen®* describes as the aim of social justice, then the fulfilment of human rights
will achieve Sen's®® version of social justice. In agreeance with Sen's8 view of social
justice, Young®’ suggests that social justice is equal opportunity for everyone to
develop and exercise their capabilities.®>8

Two important points are noted based on Young's®® view of social justice. First,
Young's® view of social justice is that the existence of it should enhance everyone's
capabilities. Note that this view of Young®? agrees with Sen.8¢? Secondly, Young®
claims that democratic government institutions have unique and essential virtues for
promoting social justice. Note that Barry8* agrees with Young.2% Barry®%¢ argues that
government institutions play a vital role in creating social justice. Based on the views
of Young®’ and Barry®58 that government institutions play a central role in enhancing
these capabilities and creating social justice, it is suggested that human rights-
enabling services provided by government institutions that enhance the fulfilment of
everyone's human rights will bring about an enhancement in everyone exercising their

capabilities and will enhance the achievement of social justice.

853 Sen 2000:59-85.

854 Young 2000:181.

85 Sen 2000:59-85. See also, Atkinson & Bourguignon 2014:76-81, 940-967; Hibbert 2017:1-16.
856 Young 2000:181.

857 Young 2000:181.

858 Young 2000:181.

859 Young 2000:181-183.
860 Young 2000:181.

861 Young 2000:181.

862 Young 2000:181.

863 Young 2000:181-183.
864 Barry 2005:3-100.

865 Young 2000:181-183.
866 Barry 2005:3-100.

867 Young 2000:181.

868 Barry 2005:3-100.
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As discussed in Section 2.4, Rawls®® provided the concept of justice as fairness.
Although it was not called social justice, this concept describes the achievement of
social justice as it is known today. Justice as fairness requires two principles for social
justice. The first is the principle of equal basic liberties, which guarantees equal
freedoms and rights for everyone.®’® The second principle recognises inequalities
within society, allowing inequalities if they work to benefit the least advantaged.®’*

The first principle guarantees everyone equal freedoms and rights. Hence, according
to Rawls,®’? human rights are recognised as part of the first principle of justice,
regarding the second principle that inequalities should exist to the advantage of the
most disadvantaged. This study suggests that human rights fulfilment allows what is
unequal about South African society to be equalised to the best advantage of the most
disadvantaged people. Thus, when human rights are fulfilled in South Africa and
people who cannot afford healthcare or education are provided with fair, constant and
reasonable quality access, even the most disadvantaged members of society become

advantaged.

Rawls'®73 theory of justice emphasises the importance of equal opportunities, fairness,
and reducing social and economic disparities as fundamental elements of social
justice. When human rights are fulfilled for everyone, opportunities become more
equal. For example, if everyone has a basic education, everyone's chances of
opportunity are, for the most part, considerably more equalised. When human rights
are respected, protected, promoted, and fulfilled, fair access to basic services exists.
Thus, fairness, as necessary, according to Rawls,®” is advanced. Lastly, Rawls®’®

869 Rawls 1958:164-194; Rawls 2001; Constitutional Rights Foundation "Justice as Fairness: John
Rawls and his theory of justice", https://www.crf-usa.org/bill-of-rights-in-action/bria-23-3-c-justice-
as-fairness-john-rawls-and-his-theory-of-justice (accessed on 30 May 2022).

870 Rawls 2001:42-43; Constitutional Rights Foundation "Justice as Fairness: John Rawls and his
theory of justice", https://www.crf-usa.org/bill-of-rights-in-action/bria-23-3-c-justice-as-fairness-
john-rawls-and-his-theory-of-justice (accessed on 30 May 2022).

871 Rawls 2001.

872 Rawls 2001.

873 See generally, Rawls 1958:164-194 Rawls 2001:42-43. Constitutional Rights Foundation "Justice
as Fairness: John Rawls and his theory of justice", https://www.crf-usa.org/bill-of-rights-in-
action/bria-23-3-c-justice-as-fairness-john-rawls-and-his-theory-of-justice (accessed on 30 May
2022).

874 See generally, Rawls 1958:164-194; Rawls 1971; Rawls 2001; Craig et al. 2008:4-6.

875 See generally, Rawls 1958:164-194; Rawls 1971; Rawls 2001; Hibbert 2017:1-16.
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notes the reduction of social and economic disparities. When human rights are fulfilled,
social and economic disparities are compensated for, and these disparities are
redressed over time. Based on the assertion made above that government institutions
play a central role in social justice, in 1971, Rawls®’® argued that justice meant how
the major social institutions distributed duties and fundamental freedoms and
determined the division of the advantages of society among its members. Thus, in
agreement with Barry®”’ and Young,®’® Rawls®’® also emphasises the vital role that

social institutions (government institutions) play in realising social justice.

Nussbaum's®8 approach to social justice is closely related to Sen's®! capabilities
approach. Nussbaum?8 sets out a framework for understanding social justice based
on enabling people to achieve valuable functioning and capabilities in society. In this
framework, Nussbaum?®? outlines ten essential capabilities for people to live a
dignified life. These capabilities include (a) education, (b) bodily health, (c) emotional
well-being, (d) political participation and more. According to Nussbaum,®* social
justice is about creating conditions that enable individuals to develop and exercise

these capabilities.

This study suggests that valuable functioning and participation in society are enabled
through respecting, protecting, promoting, and fulfilling human rights. Everyone's
capabilities to partake in and enjoy life are enhanced when their human rights are
fulfilled. Thus, according to Nussbaum's®® framework for social justice, human rights
fulfilment achieves the same aims as her understanding of social justice. Nussbaum?®86
also emphasises the importance of providing equal opportunities and removing social,

economic, and political barriers that prevent individuals from realising these

876 Rawls 1971:6.

877 Barry 2005:3-100.

878 Young 2000:181-183.

879 Rawls 1971:6. See also, Craig et al. 2008:4-6.
880 Nussbaum 2011:143-184.
881 Sen 2000:59-85.

882 Nussbaum 2011:143-184.
883 Nussbaum 2011:143-184.
884 Nussbaum 2011:143-184.
885 Nussbaum 2011:143-184.
886 Nussbaum 2011:143-184.
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capabilities. As noted above, the fulfilment of human rights provides fairness and equal
opportunities, and it aids in removing social, economic and other inequalities within

society.

The view of social justice provided by Nussbaum?®’ concurs with the view of social
justice provided by Sen®8 and Young,®° namely that social justice aims to enhance
the capabilities and participation of everyone. Human rights fulfilment is essential in
enhancing everyone's capabilities and social participation. Nussbaum's®° emphasis
that social justice should provide equal opportunities and remove social and economic
barriers can also be achieved by human rights respect, protection, promotion, and
fulfilment because when human rights are respected, protected, promoted and fulfilled,
everyone has more equalised access to opportunities including basic services and
income creating opportunities like access to education and thereby social and

economic inequalities although not eliminated are redressed.

According to Miller,®* there are four principles for social justice: (a) equal citizenship,
(b) equality of opportunity, (c) the social minimum and (d) fair distribution. The first
principle means that every citizen is entitled to equal civil, political and social rights.8%
The second principle states that a person’s life chances, including access to education
and job opportunities, should depend only on their motivation and aptitudes, not on
irrelevant features such as race or gender.8%® The third principle suggests that
everyone must have access to resources that adequately meet their essential needs
and allow them to live a secure and dignified life.8% Lastly, the fourth principle states
that only resources not part of equal citizenship or the social minimum may be

distributed unequally. All other resources must be distributed equally.8%°

887 Nussbaum 2011:143-184.

888 Sen 2000:59-85. See also, Atkinson & Bourguignon 2014:76-81 & 940-967; Hibbert 2017:1-16.

889 Young 2000:181.

890 Nussbaum 2011:143-184.

891 Taylor-Gooby 2005:2. See also, Miller 2001:2-18, 30-40, 63-78, 79-81, 86-107, 231-237, 247-258,
302-323.

892 Taylor-Gooby 2005:2. See also, Miller 2001:30-40.

893 Taylor-Gooby 2005:2. See also, Miller 2001:231-237, 302-323.

894 Taylor-Gooby 2005:2. See also, Miller 2001:79-81.

895 Miller 2001:2-18, 63-78, 86-107.
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Miller's88 first principle of social justice is that everyone has equal human rights. Thus,
according to Miller,8” human rights are interconnected with social justice. This study
suggests that the second principle, which says that opportunities should be accessible
equally, can be achieved through human rights fulfilment. When human rights are
fulfilled, opportunities are more equally distributed. For example, when the right to
education is fulfilled for everyone, the opportunity to get a job is equalised more than
if the right to an education is only fulfilled for some. The third principle states that
everyone must access resources that adequately meet their needs; human rights
fulfilment can also be used to achieve this.8%® When human rights are fulfilled, access
to resources like healthcare, education, water, or shelter is accessible for everyone,
and therefore, everyone has equal access to resources that meet their needs. The
fourth principle that relates to the equal distribution of resources is met when human
rights are fulfiled because when human rights are fulfilled, the resources of the

governments are distributed equally amongst everyone.899

5.4 THE FIVE SUGGESTED KEY CONNECTIONS BETWEEN HUMAN RIGHTS
AND SOCIAL JUSTICE

This study writes in agreement with Mapp,°® the Human Rights Careers
Organisation,®® Miller,%%? Sen,°%2 Rawls®®* and Nussbaum®% that human rights and
social justice are connected, and that human rights respect, protection, promotion and
fulfilment are necessary to achieve social justice and therefore in contrast when

human rights are not fulfilled the chances of achieving social justice diminish. Thus,

896 Miller 2001:30-40.

897 Miller 2001:231-237, 302-323.

898 Miller 2001:79-81, 247-258.

899 Miller 2001:2-18, 63-78, 86-107.

900 Mapp 2014:23-24.

%01 Human Rights Careers "What does social justice mean?",
https://www.humanrightscareers.com/issues/what-does-social-justice-mean/ (accessed on 28
January 2022).

902 Miller 2001:2-18, 30-40, 63-78, 79-81, 86-107, 231-237, 247-258, 302-323.See also, Taylor-Gooby
2005:2.

903 Sen 2000:59-85.

904 Rawls 1958:164-194; Rawls 1971; Rawls 2001.

95 Nussbaum 2011:143-184.
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when corruption within government hampers the fulfilment of human rights, achieving

social justice is also hampered.

Accepting both the purpose of human rights and the aims of social justice - the
summary below is used to set out this study's suggestion of how these two concepts
are connected. As the backdrop to this summary, note that human rights protect a
person's dignity and create a shelter for everyone's life experience. Social justice
refers to the fair and equitable distribution of resources, benefits, burdens, and
opportunities within a society. Social justice is concerned with addressing systemic
inequalities. Ensuring everyone has access to basic services, such as housing,
healthcare, education, and employment, is essential to social justice and is an aim of
human rights. Thus, the objectives of human rights are similar to the aims of social

justice.

The connection between human rights and social justice can be explained in various
ways since these concepts are interconnected in more than one way.%% The following
five main instances of interconnectedness and possible inseparability between these
two concepts are suggested by this study. First, both concepts strive for a society
where everyone can live a life of dignity.®°” Secondly, human rights principles are
social justice's moral and legal foundation. Human rights emphasise the dignity and
equal worth of everyone and serve as a framework for addressing social inequalities
and discrimination. Addressing social inequalities and discrimination is one of the aims

of social justice.®®®

96 See generally, Liebenberg 2010:5-93; Lundy 2011:Preface, 5-7, 29-34, 41-44; Ife 2012:4-51, 89-
134, 151-228; Are human rights the rights of social justice?. https://www.cpsa-acsp.ca/papers-
2013/Hibbert.pdf (accessed on 21 October); Lombard & Twikirize 2014:313-325; Goodhart
2016:77-93, 145-163; Duarte 2017:34-44; Hibbert 2017:1-16; Human Rights Careers "What does
social justice mean?", https://www.humanrightscareers.com/issues/what-does-social-justice-mean/
(accessed on 28 January 2022); Turnbull "Social justice and human rights",
https://www.bihr.org.uk/blog/social-justice-and-human-rights (accessed on 25 April 2022).

%07 See generally, Rawls 1958:164-194; Rawls 1971; Rawls 2001:42-43; Sen 2000:59-85; Miller
2001:2-18, 30-40, 63-78, 79-81, 86-107, 231-237, 247-258, 302-323; Brand & Heyns 2005:2-188;
Barry 2005:3-100; Taylor-Gooby 2005:2; Sen 2008:331-342; Liebenberg 2010:5-93; Nussbaum
2011:143-184; Mapp 2014:1-25; Hibbert 2017:1-16.

908 See generally, Universal Declaration of Human Rights:arts. 7, 21.2, 21.3, 26; Rawls 1958:164-194;
Rawls 1971; Rawls 2001:42-43; Sen 2000:59-85; Brand & Heyns 2005:2-188; Barry 2005:3-100;
Sen 2008:331-342; Liebenberg 2010:5-93; Nussbaum 2011:143-184; Hibbert 2017:1-16.
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Thirdly, human rights and social justice share overlapping goals and objectives.
Human rights and social justice share the following common goals: (a) eradicating
poverty, (b) preventing discrimination, and (c) creating equal access to material goods
and services, such as healthcare, education, and other essential services.*?° Fourthly,
human rights instruments are often closely connected to social justice aims. Human
rights treaties, international conventions, covenants, and agreements on human rights
provide a legal framework for social justice initiatives. These documents outline the
obligations of governments to respect, protect, and fulfil human rights and often

include the ideal of promoting social justice through policies and programs.®0

Lastly, those who advocate for human rights, respect, protection, promotion, and
fulfilment usually advocate for social justice and vice versa. Academics, organisations
and activists working towards social justice and writing on social justice frequently use

human rights frameworks to promote the achievement of social justice.!!
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https://www.humanrightscareers.com/issues/what-does-social-justice-mean/ (accessed on 28
January 2022); Human Rights Careers "Four principles of social justice",
https://www.humanrightscareers.com/issues/four-principles-of-social-justice/ (accessed on 23
March  2022); LexisNexis "Social justice  hub", https://www.lexisnexis.co.za/lexis-
digest/resources/covid-19-resource-centre/practice-areas/social-justice-hub  (accessed on 28
January 2022)..
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5.5 THE THREE-FOLD RELATIONSHIP

Academics, authors, organisations, and international, regional, and national legislative
instruments have connected both (a) human rights fulfilment and corruption within
government and (b) human rights and social justice. Thus, the relationship between
these three concepts has been established. It has also been established that
corruption within government impacts human rights respect, protection, promotion,
and fulfilment and that this impact on human rights affects the achievement of social
justice. The fight against corruption is a fight for human rights. This is attested to by
the Centre for Applied Legal Studies at the University of Witwatersrand®'? in South
Africa, "the fight against state capture and corruption is inherently a fight for human
rights.” Corruption within government has consequences like reduced public service
delivery. Reduced public service delivery goes against human rights fulfilment and
hampers social justice's aims, including equal access to basic services and
opportunities. Corruption within government reduces respect, protection, promotion,
and fulfilment of human rights.%*® This decreases the fulfilment of human rights, which
is essential to achieving social justice.®* Corruption within government also increases
inequality and poverty. Increased inequalities and poverty contradict the existence of
social justice.

Based on the above, this study acknowledges that (a) governmental corruption, (b)

human rights respect, protection, promotion and fulfilment, and (c) the achievement of

912 Centre for Applied Legal Studies "Civil society responds to Zondo Commission report",
https://www.wits.ac.za/news/sources/cals-news/2022/civil-society-responds-to-zondo-
commission-report.html (accessed on 8 February 2022).

913 See generally, Tanzi 1998:8-594; Mauro 1998:263-279; Camerer 2001:7-60; Malherbe 2001:109-
126; Chetwynd et al. 2003:3-15; Mbonu 2003:3-11; Nguemegne 2011:6-200; Olaniyan 2014:4-6;
Rose-Ackerman 2016:1-215.

914 See generally, Chapter 5 of this study; Rawls 1958:164-194; Rawls 1971:6; Rawls 2001:42-43; Sen
2000:59-85; Miller 2001:2-18, 30-40, 63-78, 79-81, 86-107, 231-237, 247-258, 302-323; Craig et al.
2008:4-6; Nussbaum 2011:143-184; Hibbert 2017:1-16; White "What social justice means:
Definition and examples", https://grounded.world/2021/08/19/what-social-justice-means/ (accessed
on 30 May 2022).; Human Rights Careers "Four principles of social justice",
https://www.humanrightscareers.com/issues/four-principles-of-social-justice/ (accessed on 23
March 2022); Corporate Finance Institute "Social Justice",
https://corporatefinanceinstitute.com/resources/knowledge/other/social-justice/ (accessed on 3
June 2022); Kent State Online "The five principles of social justice",
https://onlinedegrees.kent.edu/political-science/master-of-public-administration/community/five-
principles-of-social-justice (accessed on 10 February 2022).
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social justice is integrally connected. This connection between these concepts and
how they affect each other shows a three-fold relationship. This study suggestions that
this three-fold relationship can be explained by referring to the principles of a symbiotic
relationship.®'®> A symbiotic relationship is a close, prolonged association between two
or more biological species.®® This relationship can be mutual, meaning different
species benefit from it, or it can be parasitic, meaning that one species benefits at the
cost of another. °1’ The three core concepts in this study are not biological species,
they are terms. Words that denote specific meanings relating to specific conceptual
subjects. However, the three-fold relationship between these core concepts displays
properties similar to a parasitic symbiotic relationship. There is a close, prolonged
association between these three concepts, displaying symbiosis, a connected

relationship.

Furthermore, in a parasitic symbiotic relationship, one party benefits while the other is
harmed.®*® As has been established, corruption results in less human rights fulfilment.
This, in turn, results in the achievement of social justice being hampered, which shows
the parasitic nature of this relationship. As corruption increases, this concept's
corresponding assurances and growth escalates - hence, one concept benefits. The
growth of this concept leads to a decline in the fulfilment of human rights and
diminishes the presence of social justice - hence, the benefit of one concept results in

the harm of another. In this case, the harm of both other concepts is evident.%%°

915 Discussing symbiotic relationship see, Uribe et al. 2018:2-14.

916 See, generally, Uribe et al. 2018:2-14; Waters et al. 2021:1-5; Hecht 2018:2-9.

917 See Hecht 2018:2-9. See generally, Uribe et al. 2018:2-14; Waters et al. 2021:1-5.

918 See, generally, Uribe et al. 2018:2-14; Waters et al. 2021:1-5; Hecht 2018:2-9.

919 Discussing the symbiotic nature between institutions of states and their effects on societies see
generally, Von Jacobi 2018:853-876.
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56 HUMAN RIGHTS RESPECT, PROTECTION, PROMOTION, AND
FULFILMENT ARE NECESSARY TO ACHIEVE SOCIAL JUSTICE

This study suggests that human rights fulfilment and social justice are interconnected
and mutually reinforcing concepts. According to White,®?9 the fulfilment of human rights
and the achievement of social justice are connected. White®?! claims that "human
rights may be the most famous principle of social justice." White®?? further suggests,
"[hJuman rights and social justice are a co-dependent pair. Thus, one simply cannot
exist without the other." This study agrees with White%%2 that human rights are possibly
the most famous principle of social justice and that human rights and social justice are
a co-dependant pair.®?* When either human rights fulfilment or social justice is truly
achieved, the other is achieved simultaneously. In agreement with White,%%°
Goodhart%?® affirms the relationship between human rights and social justice as set
out in Section 5.3.%27 According to Goodhart,*?® human rights frameworks can be used
to address structural injustices and advance social justice.

This study suggests that achieving social justice anywhere in the world, including

South Africa, is integrally connected to respecting, protecting, promoting and fulfilling

920 White "What social justice means: Definition and examples",
https://grounded.world/2021/08/19/what-social-justice-means/ (accessed on 30 May 2022). For
academic authors discussing that social justice is centred around human rights, respect, protection,
promotion and fulfilment, equality and the redress of past injustices, see generally, Miller 2001:2-
18, 30-40, 63-78, 231-237, Lombard & Twikirize 2014:313-325; Mapp 2014:23-24; Lundy 2011:5-
7, 29-34; Barry 2005:4-38; Ife 2012:4-51, 89-134, 151-228; Ife 2022:24-25.

921 White "What social justice means: Definition and examples",
https://grounded.world/2021/08/19/what-social-justice-means/ (accessed on 30 May 2022).
922 \White "What social justice means: Definition and examples",

https://grounded.world/2021/08/19/what-social-justice-means/ (accessed on 30 May 2022). See
generally, Miller 2001:2-18, Mapp 2014:23-24; Barry 2005:4-38.

923 White "What social justice means: Definition and examples",
https://grounded.world/2021/08/19/what-social-justice-means/ (accessed on 30 May 2022).

924 See generally, the definition of social justice used by this study set out in Sections 2.4 & 4.5; Rawls
1971:6; Van der Walt 2008:325-346; Are human rights the rights of social justice?.
https://www.cpsa-acsp.ca/papers-2013/Hibbert.pdf (accessed on 21 October); Goodhart 2016:77-
93, 145-163.

925 White "What social justice means: Definition and examples",
https://grounded.world/2021/08/19/what-social-justice-means/ (accessed on 30 May 2022).

926 Goodhart 2016:77-93, 145-163.

927 Discussing the role of human rights fulfilment in achieving social justice see Sections 5.3 and 5.3.1
of this study.

928 Goodhart 2016:77-93, 145-163. See also, Mapp 2014:23-24; Kothia "Part two: What is the link
between social justice and human rights?", https://feachother.org.uk/part-two-what-is-the-link-
between-social-justice-and-human-rights/ (accessed on 25 July2023).
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human rights. This suggestion strongly relies on the UDHR®2° and the Constitution. As
seen in Section 5.3 above, the Preamble of the UDHR states that human rights are
the foundation of justice in the world. The Preamble of the Constitution states that the
Constitution aims to "heal the divisions of the past and establish a society based on
democratic values, social justice and fundamental human rights.” Based on these legal
instruments and their overarching aims to improve the world as we experience it by
prioritising both social justice and human rights, this study suggests that human rights
and social justice are co-dependents. When human rights, including socio-economic
rights, are fulfilled for everyone, everyone in South Africa will have a more just life

experience, and social justice will emerge.

5.7 CONCLUSION

A just society respects, protects, promotes, and fulfils human rights for everyone. One
of the main ways social justice can be achieved in any society, including South Africa,
is by fulfilling human rights. Social justice fosters equal human rights, distributive
justice, and a structure of equal opportunity. The distribution of resources, how people
are treated, and access to services and opportunities play essential roles in the aims
of both human rights and social justice. This chapter has discussed the elements that
make up social justice and has suggested that although human rights are only one
element of social justice, this element of social justice is essential. This study
concludes that social justice emerges when everyone's human rights are respected,
protected, promoted and fulfilled. It is put forward that either (a) human rights or (b)
social justice cannot truly exist and be experienced by all without the other - and that
when one fully exists, the other will exist alongside it. Chapter 7 concludes this study

by outlining its main findings.

Various schools accept and examine the relationships between corruption within
government and its impacts on human rights. Academics who examine the relationship

between human rights fulfilment and social justice have also been discussed. This

929 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (llI).
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study, specifically this chapter, has combined the writings on the relationship between
(a) corruption within government and human rights fulfilment and (b) the relationship
between human rights fulfilment and achieving social justice. Thereby evidencing and
explaining the three-fold relationship between corruption, human rights and social

justice.
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CHAPTER 6
6.1 INTRODUCTION

To evidence this study's suggested three-fold relationship between (a) corruption, (b)
human rights, and (c) social justice, this work has addressed the definitions of each of
these concepts, and each concept has been discussed in the context of South Africa.
This study has combined academic writings on the relationship between (a) corruption
within government and human rights fulfilment and (b) the relationship between human
rights fulfilment and the achievement of social justice and contributed its suggestion

of the degree of relation between all three concepts.

6.2 SUMMARY OF FINDINGS

The three core concepts in this study are defined differently by various authors, as set
out in Sections 2.2 to 2.4. The definitions in Chapter 2 of this study establish
provisional links between the three core concepts. These provisional links are

reinforced throughout this study, coming to a head in Chapter 5.

Focused on the first core concept, namely corruption within government, Chapter 3
sets out a fair viewpoint of corruption within government in South Africa. This viewpoint
is substantiated by using current and previously exposed instances of corruption.
Indicators of corruption are also noted. There is corruption within government in South
Africa. Corruption within government and indicators of it in the Department of Health
is seen in Section 3.5. Corruption within government and indicators of it in the
Department of Education is seen in Section 3.6.

As seen in Section 3.7, large-scale public sector corruption encourages state capture.
State capture is when a company unduly influences laws, government institutions or
government policy. State capture was evidenced in South Africa. This state capture
involved various state-owned enterprises in South Africa, including Eskom, SSA,
Transnet, and Bosasa. Various political role players were implicated in this

investigation, including the former President of South Africa.
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Socio-economic rights, namely those contained in Sections 27 and 29 of the
Constitution, are sometimes not respected, protected, promoted and fulfilled for
everyone in South Africa, as seen in Sections 4.5 and 4.6, respectively. A significant
contributing factor to this, at times, non-fulfilment is a lack of resources, including
instances of government resources being drained via corrupt activities within the
Departments responsible for fulfilling these rights. These corrupt activities, including
proven instances of corruption, have been discussed in Chapter 3. See Section 3.3
discussing perceptions on public sector corruption in South Africa. See Section 3.4
explaining specific reports on incidents of corruption within government in South Africa
from 2018 to 2022. See Section 3.5 for instances of government resources being
drained via corrupt activities within the Department of Health. See Section 3.6 for
instances of government resources being drained via corrupt activities within the

Department of Education.

Sections 5.2 to 5.4 establish the three-fold relationship between corruption, human
rights and social justice. This study claims that corruption within government impacts
human rights respect, protection, promotion and fulfilment, and this impact on human
rights affects the achievement of social justice. The fight against corruption is a fight
for human rights. Chapter 5 sets out this study's suggestion of how these concepts
relate. Acknowledging that not all agree on the degree of relationship between these
concepts or that there is a three-fold relationship between them, Chapter 5
acknowledged that not everyone agrees on the role that human rights fulfilment plays
in achieving social justice. There is a three-fold relationship between corruption, (a)
corruption, (b) human rights and (c) social justice. As stated in Section 5.5. it is
emphasised that this study defines this relationship as a parasitic symbiotic
relationship. In Section 5.5, it has also been made clear that the realisation of social
justice anywhere in the world, including South Africa, depends on fulfilling human
rights. As noted in Section 5.5. above, this study concludes that social justice emerges
when everyone's human rights are respected, protected, promoted and fulfilled. It is
put forward that either (a) human rights or (b) social justice cannot truly exist and be
experienced by all without the other - and that when one fully exists, the other will exist

alongside it.
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6.3 CONCLUDING REMARKS

This consolidated academic viewpoint of the three-fold relationship between (a)
corruption, (b) human rights, and (c) social justice can be used to understand better
why combating corruption within government is urgent in South Africa. This
consolidated viewpoint can also be used to understand what hampers the real-life
social justice experience within communities across South Africa. This study's
viewpoint of this three-fold relationship was created to improve (a) attitudes and
investigations towards corruption within government and (b) attitudes and efforts
towards correctly spending governmental funding within government departments to
enable human rights. If (a) and (b) are implemented, the life experience of everyone
across South Africa can potentially improve, and thereby, the realisation of social

justice in South Africa is propelled.
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