
 

 

2 

 

 
EVALUATION OF THE LEGISLATIVE PROVISIONS WITH 

REGARD TO SCHOOL DISCIPLINE IN SOUTH AFRICA AND 
DETERMINATION OF WHETHER THESE PROVISIONS 

PROVIDE SUFFICIENT GUIDELINES 
 

 

 
BY 

 
 

THABO MOSES MOFOKENG 
 
 

Submitted in fulfillment of the requirements for Magister 
Legum  

 
 

in the Faculty of Law (Mercantile Law Department)  
 
 

at the 
 
 

University of the Free State 
Bloemfontein 

 
Supervisor: Dr H.J. Deacon 

 
 
 
 

 
 
 
 

 



 

 

3 

 

DECLARATION 
 

I, Thabo Moses Mofokeng, student number 2005132523, affirm that the 

dissertation, “Evaluation of the legislative provisions with regard to school 

discipline in South Africa and determination of whether these provisions provide 

sufficient guidelines”, for the degree Magister Legum in the Department of 

Mercantile Law, at the University of the Free State, hereby submitted, has not 

previously been submitted by me for a degree at this or any other university, and 

that it is my own work in design and execution, and that all the materials 

contained herein are recognized. I furthermore cede copyright of the dissertation 

in favour of the University of the Free State. 

 

______________                                         Date: ________________ 

Mr T.M. Mofokeng  
 



 

 

4 

 

ACKNOWLEDGEMENT 
 

 
 

This study could not have been possible without the cooperation, involvement 
and support of a number of persons. I wish to express my profound gratitude to 
them. My heartfelt gratitude and appreciation go to: 

 
� Mrs Mabatho Hlohlomi Mofokeng 

 
� Mrs Manthatisi Mofokeng 
 
� Mrs Mathuso Mofokeng 
 
� Nthatisi Mofokeng 
 
� Mr Sello Mofokeng 
 
� Mareitumetsi Mofokeng 
 
� Palesa Mofokeng 
 
� Mrs J.K. Maseko 
 
� My supervisor,  Dr H.J. Deacon 

 
� My study partner, Adv. M.J. Merabe 
 
� Ms Nthabiseng P. Moloi 
 
� Mr P.S. Chakela 

 
I would like to dedicate this dissertation to my family for all the support they gave 
me during the period of my research. 

 
Without God I would not have succeeded in completing this dissertation. “The 

Lord is my strength and song, and has become my salvation” (Psalm 118 verse 

14). 
 
 
 



 

 

5 

 

TABLE OF CONTENTS 
 

 

 CHAPTER 1  

   

 INTRODUCTION  

1.1 BACKGROUND 10 

1.2 RESEARCH QUESTIONS 12 

1.3 RESEARCH METHOD 12 

1.4 SIGNIFICANCE OF THE RESEARCH 14 

1.4.1 DEFINITIONS OF KEY CONCEPTS 14 

 CHAPTER 2  

   

 CODE OF CONDUCT FOR LEARNERS  

2.1 CONSULTATIONS IN ADOPTING A CODE OF CONDUCT 17 

2.1.1 Introduction 17 

2.1.2 Consultation with learners in adopting a code of conduct 24 

2.1.3 Consultation with the parents and educators in adopting a code of 

conduct for learners 

 

30 

2.1.4 Legislative resorts available if learners, parents and educators were 

not consulted in the adoption of a code of conduct 

 

34 

2.1.5 Lack of the role of the Department of Education with regard to 

section 8(1) of SASA  

 

36 

2.2 REASONABLE ACCOMMODATION IN A CODE OF CONDUCT 39 

2.2.1 Introduction 39 



 

 

6 

 

2.2.2 Reasonable accommodation of religion and culture in the code of 

conduct 

44 

2.2.3 Justification for refusal to grant a reasonable accommodation  49 

2.3 SUPPORT MEASURES OR STRUCTURES FOR COUNSELLING A 

LEARNER INVOLVED IN DISCIPLINARY PROCEEDINGS  

51 

2.3.1 Introduction 51 

2.3.2 Legislative provisions with regard to support measures or structures 

for counselling   

53 

2.3.3 Use of the phrase “Education Support Services”, instead of “support 

measures of structures for counselling”   

56 

2.3.4 Cooperative governance and intergovernmental relations with regard 

to support services  

58 

 CHAPTER 3  

 EVALUATION OF THE NATIONAL REGULATIONS AND 

GUIDELINES APPLICABLE TO SCHOOL DISCIPLINE 

 

   

3.1 INTRODUCTION 64 

3.2 INITIATION PRACTICES IN SCHOOLS 69 

3.2.1 Background  69 

3.2.2 Prohibition of initiation practices 71 

3.3 EVALUATION OF REGULATIONS ON DRUG-RELATED 

MISCONDUCTS IN SCHOOLS 

76 

3.3.1  Introduction 76 



 

 

7 

 

3.3.2 Search and seizure and drug testing at schools 78 

3.3.2.1 Constitutional rights of a learner in conducting search and seizure 

and drug testing at schools 

78 

3.3.2.2 Responsibilities of the principal or delegate 79 

3.3.2.3 Prerequisites for random search and seizure and drug testing at 

schools 

81 

3.3.2.4 Handling of seized dangerous object or illegal drug 83 

3.3.2.5 Consequences to learner(s) who tested positive or dangerous object 

or illegal drug is found in his/her possession 

84 

3.3.2.6 Support to learners who abuse/use drugs 84 

3.3.2.7 Dealing with a learner who is unwilling to be searched 85 

3.3.3 Learners dealing in drugs 86 

3.3.4 Evaluation of section 8A of the SASA and its regulations 86 

3.4 SAFETY IN PUBLIC SCHOOLS 88 

3.4.1 Introduction 88 

3.4.2 Violence-free public schools 91 

3.4.3 Action plans to counter threats of violence in schools  93 

   

 CHAPTER 4  

   

 EVALUATION OF LEGISLATIVE PROVISIONS ON THE 

SUSPENSION AND EXPULSION OF LEARNERS FROM A 

PUBLIC SCHOOL 

 

   



 

 

8 

 

4.1 INTRODUCTION 95 

4.2 SUSPENSION OF A LEARNER PRIOR TO A DISCIPLINARY 

HEARING AS A PRECAUTIONARY MEASURE 

99 

4.3 SUSPENSION OR RECOMMENDATION FOR EXPULSION OF A 

LEARNER FOLLOWING A DISCIPLINARY PROCEEDINGS 

104 

4.4 RECOMMENDATION FOR TO THE HOD TO EXPEL A LEARNER 

FROM A PUBLIC SCHOOL 

107 

4.4.1 Expulsion of learners from a school hostel 109 

4.4.2 Recommendation for expulsion and fair disciplinary procedure 111 

4.5 ALTERNATIVES AVAILABLE TO THE HEAD OF DEPARTMENT 

WHEN CONSIDERING RECOMMENDATION FOR EXPULSION 

111 

4.5.1 Decision by the Head of Department not to expel a learner 111 

4.5.2 Section 9(8) and (9) of the SASA 113 

4.5.3 Decision to expel the learner by the HOD 116 

4.6 EXPULSION OF A LEARNER WHO IS SUBJECT TO 

COMPULSORY SCHOOL ATTENDANCE 

118 

   

 CHAPTER 5  

   

 CONCLUSION AND RECOMMENDATIONS   

   

5.1 INTRODUCTION 119 

5.2 CONSULTATION IN ADOPTING A CODE OF CONDUCT FOR 

LEARNERS 

119 

5.3 EXEMPTIONS IN RESPECT OF COMPLIANCE WITH THE CODE 

OF  CONDUCT 

121 

5.4 SUPPORT MEASURES AND STRUCTURES FOR COUNSELLING 123 

5.5 INCOMPREHENSION OF PROHIBITION OF INITIATION 

PRACTICES 

125 

5.6 SEARCH AND SEIZURE AND DRUG TESTING AT SCHOOLS 126 



 

 

9 

 

5.7 SAFETY AT SCHOOLS 128 

5.7.1 Action plans to counter threats of violence in schools 129 

5.8 SUSPENSION AS A PRECAUTIONARY MEASURE 130 

5.9 EXTENSION FOR SUSPENSION 132 

5.10 VAGUENESS OF SECTION 9(1C) AND SECTION 9(1E) 133 

5.11 SECTION 9(8) AND SECTION 9(9) 134 

5.12 CONCLUSION 135 

 BIBLIOGRAPHY 137 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 

10 

 

CHAPTER 1 
 
 

INTRODUCTION 
 

 
1.1 BACKGROUND  
 

In terms of section 29 of the Constitution of the Republic of South Africa, all 

citizens of the country have the right to a basic education.1 For the constitutional 

right to education to be realised, learners need to be well disciplined and their 

attitude and behaviour should be shaped towards the improvement and 

maintenance of the quality of the learning process, which should take place 

without any disruption or disturbance.2 The conduct of some learners in schools 

infringe upon other learners’ constitutional right to learn in a peaceful school 

environment. It is not possible to teach or learn in an environment that is 

disorderly, disruptive and unsafe.3 If some learners are afraid of attending a 

school because they constantly feel threatened by the behaviour of other 

learners in a school, this disrupts the normal teaching and learning process, and 

it has a serious impact on all the learners’ access to equal opportunities.4 

Unacceptable behaviour by learners in a school constitutes an infringement of 

the constitutional rights of the educators and the learners.5   

Good discipline is one of the key characteristics of an effective school 

environment and it is essential for effective teaching and learning.6 It must be 

maintained in schools and classrooms to ensure that the education of learners 

proceeds without disruptive behaviour and offences.7  

                                                           
1
 The Constitution of the Republic of South Africa 108/1996. 

2
 South African Schools Act 84/1996:s 8(2). 

3
 Lekalakala 2007:1. 

4
 Joubert, De Waal and Rossouw 2004:78. 

5
 Reyneke 2011:129. 

6
 Squelch 2006:247. 

7
 Department of Education GN 776/1998:para 7.1. 
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The primary challenge in schools in South Africa is to administer the discipline of 

learners; educators, parents, school governing bodies and the Department of 

Education (the so-called education stakeholders) appear to be uncertain on 

exactly what is permitted or prohibited by the law.8 Also, the legislative provisions 

appear not to provide sufficient guidelines to the education stakeholders. For 

instance, the legislator does not guide education stakeholders sufficiently on how 

to consult in adopting a code of conduct for learners, as envisaged by section 

8(1) of the South African Schools Act 84 of 1996 (hereinafter SASA). Again, 

section 8(5)(b) of SASA requires support measures or structures for counselling 

to be provided to a learner involved in disciplinary proceedings, but the legislator 

fails to guide stakeholders sufficiently on how to go about making these services 

available. 

The tendency of governing bodies to not accommodate learners’ religion or 

culture in the code of conduct, citing the maintenance of discipline as the reason, 

persists. Thus, the education stakeholders are left in the dark as the legislator 

has not provided them with guidance on procedures for learners to apply for an 

exemption from the code of conduct on religious and/or cultural grounds.  

This study will investigate the enacted national regulations, guidelines, policies 

and regulatory legal framework addressing specific misconducts experienced in 

schools and determine if these provide clear guidelines to the education 

stakeholders.  

In addition, Chapter 4 of the study will briefly investigate the legislative provisions 

with regard to the suspension and expulsion of learners from school. This subject 

is crucial in school discipline, because, most of the time, school governing bodies 

suspend and recommend the expulsion of learners as prescribed by section 9 of 

SASA. However, an evaluation indicates that there is legislative vagueness on 

suspensions and expulsions.  

 

                                                           
8
 Roos 2003:482. 
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1.2 RESEARCH QUESTIONS 

 

In this research, to address the above-mentioned problems, the following 

questions will be answered: 

• What “consultation” entails, as envisaged in section 8(1) of SASA? 

• What is the procedure for learners to apply for exemption from the code of 

conduct? 

• What is the contents of the “support measures or structure for 

counselling”? 

• Are there clear legislative provisions, regulations and/or policies on school 

discipline? 

• Are there clear legislative provisions on the suspension and expulsion of 

learners? 

 

1.3 RESEARCH METHOD 

 

A qualitative research approach is to be followed in this study as it is the most 

appropriate method to determine the legislative provisions with regard to school 

discipline. Qualitative research focuses on the what, how, when and where of an 

issue – thus, attempting to determine the essence of the research object.9 The 

qualitative research process is focused on determining the qualities, 

characteristics or properties of specific phenomena to improve understanding 

thereof and the explanations therefor.10 

 

According to McMillan and Schumacher: 11 

 

Evaluation research focuses on a particular practice at a given site. Evaluation 

research assesses the merit and worth of a particular practice in terms of the values 

                                                           
9
 Berg 2009:3. 

10
 Henning, Van Rensburg and Smit 2004:5. 

11
 2001:20. 
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operating at the site(s). Evaluation determines whether the practice works – that is, 

does it do what it is intended to at the site? Evaluation also determines whether the 

practice is worth the costs of development, implementation, or widespread adoption. 

Costs may be those of materials, space, staff development, teacher morale, and/or 

community support. 

 

This study will evaluate the legislative provisions with regard to school discipline 

and determine whether these provide sufficient guidelines to education 

stakeholders.  

 

Textual analysis of the education legislation in South Africa will be employed in 

this study. A literal meaning will be an acceptable interpretation of a provision 

only if it accords with a “generous” and “purposive” interpretation that “gives 

expression to the underlying values” of the Constitution.12 

 

Section 39(1)(b) and (c) of the Constitution provides that when interpreting the 

Bill of Rights, a court, tribunal or forum must consider international law and may 

consider foreign law.13 This study will also consider international law and the 

foreign laws of other countries. 

 

In the purposive approach to interpretation, the courts are not restricted to the 

text of the provision and the interpreter is at liberty to look beyond the text to 

external sources to determine the intended purpose of the legislator.14 The 

purposive approach includes not only scrutinising the language of the text, but 

also the character and aims of the Bill of Rights, the historical background of the 

concept, and, where applicable, the meaning and objectives of other specific 

rights.15 

 

                                                           
12

 Currie and De Waal 2013:148. 
13

 Constitution 1996. 
14

 Reyneke 2013a:23. 
15

 Currie and De Waal 2013:48-149. 
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In addition, policy analysis will be utilised in this study. A policy analysis is 

described as the process through which we identify and evaluate alternative 

policies or programmes that are intended to lessen or resolve social, economic, 

or physical problems.16 

 

1.4 SIGNIFICANCE OF THE RESEARCH 

 

The core theme of this research is to evaluate the legislative provisions with 

regard to school discipline and determine whether these provide sufficient 

guidelines. For instance, school governing bodies are given a crucial legislative 

mandate to maintain discipline in schools.17 Therefore, it is important to evaluate 

the efficiency of legislative provisions in guiding the relevant stakeholders 

regarding school discipline. Moreover, the need for an evaluation of legislative 

provisions with regard to school discipline is real and urgent, as most of the 

existing legislative provisions do not provide clear guidelines to education 

stakeholders and the regulations promulgated have not been updated.18 

 
1.4.1   DEFINITIONS OF KEY CONCEPTS 

“Code of conduct” means a document which sets a standard of behaviour 

regarding the conduct of learners at the school and describes the rules of 

conduct, transgressions, punishment, disciplinary system to be implemented by 

the school.19 It should also contain application for exemption from complying with 

                                                           
16

 Patton 1999:1. 
17

 See SASA 84/1996: s 8, s 8A, s 9, s 10A and s 20(1)(d). These sections place a mandate on the school 

governing body with regard to discipline 
18

 The Guidelines for the Consideration of Governing Bodies in Adopting a Code of Conduct for Learners 

was promulgated in 1998 and has not been updated; the Regulations for Safety Measures was 

promulgated in 2001 and has not been updated; the National Policy on the Management of Drug 

Abuse By Learners In Public and Independent Schools and Further Education And Training Institutions 

was promulgated in 2002 and has not been updated; the Regulations to Prohibit Initiation Practices In 

Schools was promulgated in 2002 and has not been updated, and Devices to be Used for Drug Testing 

and the Procedure to be Followed was promulgated in 2008 and has not been updated. 
19

 See Joubert 2009:507; and Department of Education 2008. Examples of a Code of Conduct. 
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it by the learners and educational support services to be implemented by the 

school. 20 

“Department of Basic Education” refers to the national government 

represented by the Minister for Education whose primary role is to set uniform 

norms and standards for public schools.21 

 “Department of Education” means the department established by section 7 (2) 

of the Public Service Act, 1994 (Proclamation No. 103 of 1994), which is 

responsible for education in a province, unless the context points to the National 

Department of Basic Education. The provincial government acts through the 

MEC for Education who bears the obligation to establish and provide public 

schools and, together with the Head of the Provincial Department of Education, 

exercises executive control over public schools through principals.22 

 “Discipline” is about positive behaviour management aimed at promoting 

appropriate behaviour and development in learners’ self-discipline and self- 

control.23 

 
“Educator” means any person, excluding a person who is appointed to 

exclusively perform extracurricular duties, who teaches, educates or trains other 

persons or who provides professional educational services, including 

professional therapy and education psychological services, at a school. 

“Expulsion” means the permanent prohibition of a learner to attend a particular 

school. 

“Learner” means any person receiving education or obliged to receive education 

in terms of the South African Schools Act.24 

                                                           
20

 See Chapter 2. 
21

 See Head of Department, Mpumalanga Department of Education and Another v Hoërskool Ermelo 

and Another [2009] ZACC 32; 2010 (2) SA 415 (CC):para 56.   
22

 See Head of Department, Mpumalanga Department of Education and Another v Hoërskool Ermelo 

and Another [2009] ZACC 32; 2010 (2) SA 415 (CC):para 56.   
23

 Joubert 2009:502-503; and Reyneke 2013(a):29. 
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“Learner discipline” refers to individual learner’s self-control and self-driven to 

uphold moral standard required in the school.  

 “Minister” means the Minister of Department of Basic Education. 

“Member of the Executive Council (MEC)” means the Member of the 

Executive Council of a province who is responsible for education in that province. 

“Parent” refers to a parent as defined in the South African Schools Act 84/1996. 

“Punishment” means a penalty or corrective measure inflicted on a learner who 

has transgressed a school rule and is guilty of misconduct.25 

 “Principal” means an educator appointed or acting as the head of a school.26 

“School” means a public school which enrols learners in one or more grades 

from grade R (Reception) to grade twelve. 

“School Discipline” addresses schoolwide, classroom, and individual learner’s 

needs through broad prevention and intervention, and development of learners’ 

self-discipline.27 

“School governing body” means a governing body contemplated in South 

African Schools Act 84/1996. 

“Suspension” means the temporary prohibition of a learner to attend a 

particular school. 

 

 

 

                                                                                                                                                                                         
24

 See South African Schools Act 84/1996:s 1. 
25

 Jourbert:512. 
26

 South African Schools Act 84/1996:s 1. 
27

 Osher and Others 2010:48. 
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CHAPTER 2 

 

CODE OF CONDUCT FOR LEARNERS 

 

2.1 CONSULTATIONS IN ADOPTING A CODE OF CONDUCT 

2.1.1 Introduction 

 

Section 8(1) of SASA provides that: 

Subject to any applicable law, a governing body of a public school must adopt a 

code of conduct for the learners after consultation with the learners, parents and 

educators of the school.   

It is clear from the above quoted provisions that a governing body of a public 

school must adopt a code of conduct. However, the legislator did not define the 

word adopt as it appears in section 8(1) and section 20(1) (b) and (c) of SASA. 

Also, the Guidelines for Considerations by the Governing Bodies in Adopting a 

Code of Conduct,28 does not define the word adopt.   

For that reason, words that are not statutorily defined are customarily given their 

ordinary meanings, often derived from the dictionary.29 Although application of 

dictionary definitions is not always a clear course; many words have several 

alternative meanings, and context must guide choice among them.30 Oxford 

dictionary defines the word adopt as to accept formally and put into effect.  

The legislative duty to adopt a code of conduct means more than ordinary 

meaning, which is to formally accept and put into force a code of conduct. In the 

                                                           
28

 GN 776 of 1998. 
29

 Mantella Trading v Kusile Mining (191/2014) [2015] ZASCA 10 (12 March 2015):para 23 and 26; and 

see Kim. 2008:6. 
30

 The Cleveland Graphite Bronze Company and Vandervell Products Ld v The Glacier Metal Coy. LD. 

R.P.C. (1949) 66 (7):157-182. 
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context of section 8(1) and 20(1) (b) of SASA, more is required from the 

governing bodies which include drafting, drawing up, structuring, determining, 

formulating and promulgating the code of conduct.31 

The word adopt in section 8(1) is inappropriate in that it restrains the governing 

body only to accept a code of conduct. This word would mean that a code of 

conduct will be promulgated by the Minister or MEC in general terms and would 

have to be accepted and particularized by school governing bodies in order to 

accommodate a particular school’s circumstances. 

The legislator when referring to the power to formulate the admission policy32 and 

language policy33 by the governing body used the word “determine” which is 

broad and open-ended than “adopt”. 

In this study it is accepted that the word “adopt” would mean more than what is 

implied by its ordinary dictionary meaning.  In actual fact, section 8(1) of SASA 

mandate the school governing body to formulate a code of conduct not merely to 

adopt it.  

This study will now move to the main subject of this chapter which is consultation 

in adopting a code of conduct. Section 8(1) of SASA prescribes consultation by a 

governing body with other stakeholders before adopting a code of conduct.  

However, nowhere in the legislation has the legislator indicated how this 

consultation should be conducted, or what it should entail. Thus, the governing 

body of a public school is obligated to consult, but is given no guidelines on how 

to fulfill such an obligation. Also, keeping in mind the composition of the 

governing body, one cannot simply assume that the governing body would 

                                                           
31

 See Head of Department, Department of Education, Free State Province v Welkom High School and 

Another: Head of Department, Department of Education, Free State Province v Harmony High School 

and Another:para 69 and 70, the Constitutional Court used the words ‘promulgate’ and ‘adopt’ 

interchangeably, when referring to the governing body’s power to determine a pregnancy policy. 
32

 SASA. 1996:sec 5(5). 
33

 SASA. 1996:sec 6(2). 
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understand what consultation in the new constitutional dispensation entails.34 

The word “consultation” is integral in the provisions cited above. 

SASA contains many other references to consultation. Section 5A refers to 

consultation between the minister of Basic Education, the minister of Finance 

and the Council of Education Ministers in prescribing minimum uniform norms 

and standards for infrastructure, school capacity in respect of the number of 

learners to be admitted, and the provision of learning and teaching support 

material. Section 6(1) of SASA equally makes reference to consultation in 

determining norms and standards for language policies in public schools. Section 

9(8) of SASA requires consultation between the Head of Department (hereinafter 

HOD) and governing body if the HOD should decide not to expel a learner whom 

the governing body has recommended for expulsion. 

The National Education Policy Act (NEPA)35 also makes multiple references to 

consultation. Section 5, amongst others, deals with consultation on national 

education policy; section 6 mentions consultation on national legislation; while 

section 8(2) and 8(7) also contain the word “consultation”.  

Clearly, the word “consultation” is commonly used in the realm of education 

governance and management, particularly in education laws; yet, the legislator 

fails to define it. This lack of a clear definition and guidelines places governing 

bodies in the precarious position of having to use their own discretion in deciding 

how to conduct a consultation, inter alia in respect of learner discipline. 

The Oxford Dictionary defines the word “consult” as having discussion with 

someone, typically before undertaking a course of action, or to seek information 

or advice from someone. This means that the governing body of a public school 

should have discussion with the learners, parents and educators of the school 

before adopting the code of conduct. The governing body must process the 

                                                           
34

 See s 23 of SASA, which deals with the membership of the governing body of an ordinary public 

school. 
35

 27/1996.  
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action of discussing the code of conduct in order to reach a decision, or 

exchange ideas among stakeholders. 

Yet again, when adopting a code of conduct for learners, governing bodies may 

be wondering: Does “consultation”, as it appears in section 8(1) of SASA, only 

include the learners, parents and educators who are part of the school at the time 

of the adoption of the code of conduct, or should the learners, parents and 

educators who later become part of the school also be consulted? Do the 

provisions of section 8(1) of SASA apply to a learner if (s)he leaves to enroll at 

another school? Does a newly transferred/promoted/deployed/appointed 

educator have the right to be consulted with regard to an already existing code of 

conduct?36 This line of thinking is valid because in the education sector the 

movement of learners and educators happens all the time. Scrutiny of the 

legislation and guidelines also reveals insufficient guidance on matters such as 

the frequency of such consultation.37 None of these concerns are addressed by 

the current education legislation. 

As mentioned earlier, the governing body of a public school is obligated to 

consult, but is given no guidelines on how to fulfill such an obligation. Even 

though the Guidelines for Considerations by the Governing Bodies in Adopting a 

Code of Conduct38 was promulgated to guide them in adopting a code of 

conduct, this document does not give a formula on how this should be done.  

The disagreement whether consultation took place also appears in case law. In 

Hospital Association of SA and Others v the Minister of Health and Another,39 the 

question whether consultation took place or not was decided by the court and it 

was held that: 

                                                           
36

See s 6 of the Employment of Educators Act 76/1998 with regard to the appointment, promotion and 

transfer of educators. 
37

 Reyneke 2013a:11. 
38

 GN 776 of 1998. 
39

 Hospital Association of SA Ltd and v Minister of Health and Another, ER24 EMS (Proprietary) Limited 

and Another v Minister of Health and Another, South African Private Practitioners Forum and Others v 

Director-General of Health and Others (37377/09, 37505/09, 21352?09) [2010] ZAGPPHC 69; 2010 

(10) BCLR 1047 (GNP); [2011] 1 All SA 47 (GNP) (28 July 2010). 
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The presence or absence of consultation is a jurisdictional fact the presence or 

absence of which is objectively justiciable by a court. For that purpose, there must 

be some evidence placed before the court to demonstrate that consultation in fact 

occurred and that it occurred prior to the promulgation of the Regulations.40 

To demonstrate that consultation has indeed materialised, the governing body 

must keep evidence to prove that it occurred. The minutes of the consultation, 

the agenda, time, date and venue could be useful tools to indicate that 

consultation occurred prior to the adoption of the code of conduct. 

Existence of proper consultation has not been an easy factor to determine in 

adopting a code of conduct. Similarly, in Residents of Joe Slovo Community, 

Western Cape v Thubelisha Home and Others,41 the residents complained of not 

being fully consulted in the eviction process.  

 

Other stakeholders in education were, for many years, denied the right to consult 

with each other in matters of common concerns like in adopting a code of 

conduct.42 In MEC v Pillay,43 the Constitutional Court held that consultation 

promotes and deepens democracy. In the context of the code of conduct for 

learners, it means that the school community is involved in the running of the 

school; thus, they acquire a sense of ownership over the code.44 Democratic 

school governance is based on consultation, collaboration, cooperation, 

partnership, mutual trust and participation of all affected parties in the school 

community.45   

                                                           
40

 The Hospital Association of SA Ltd and Others v the Minister of Health:para 17-18. 
41

 Residents of Joe Slovo Community, Western Cape v Thubelisha Home and Others (CCT 22/08) [2009] 

ZACC 16; 2009 (9) BCLR 847 (CC); 2010 (3) SA 454 (CC) (10 June 2009):para 109; also see Occupiers of 

51 Olivia Road, Berea Township and 197 Main Street Johannesburg v City of Johannesburg v City of 

Johannesburg and Others (24/07) [2008] ZACC 1; 2008 (3) SA 208 (CC); 2008 (5) BCLR 475 (CC) (19 

February 2008); see Doctors for Life International v Speaker of the National Assembly and Others 

(CCT12?05) [2006] ZACC 11; 2006 (12) BCLR 1399 (CC); 2006 (6) SA 416 (CC) (17 August 2006). 
42

 See Lekalakala 2007:80. 
43

 MEC for Education: KwaZulu-Natal and Others v Pillay (CCT 51/06) [2007] ZACC 21; 2008 (1) SA 474 

(CC); 2008 (2) BCLR 99 (CC) (5 October 2007:para 82.  
44

 MEC for Education v Pillay:para 82.  
45

 Sithole 1995:107. 
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In terms of section 39(1)(b) of the Constitution, when interpreting the Bill of 

Rights, a court, tribunal or forum must consider international law. There is 

nothing which prevents this study from considering international law. Article 19 of 

the International Covenant on Civil and Political Rights (ICCPR) provides that: 

  

2.  Everyone shall have the right to freedom of expression; this right shall 
include freedom to seek, receive and impart information and ideas of all 
kinds, regardless of frontiers, either orally, in writing or in print, in the 
form of art, or through any other media of his choice.  

 

In Doctors for Life International v Speaker of the National Assembly and 

Others,46 the Constitutional Court considered the decision making and 

consultation process envisaged in passing certain health bills. In 

addressing the issue, the Constitutional Court held that:47 

Merely to allow public participation in the law-making process is, in the 

prevailing circumstances, not enough. More is required. Measures need to be 

taken to facilitate public participation in the law-making process. 

 

The same principle is relevant in the context of school discipline. Merely to 

prescribe consultation in adopting a code of conduct is not enough. Measures 

need to be put in place to facilitate consultation in adopting a code of conduct for 

learners. To achieve this, it may be desirable to provide stakeholders with 

education and/or information that build capacity for meaningful consultation.48 It 

would be futile to consult stakeholders, as required by section 8(1) of SASA, 

without prior education and/or information on a code of conduct and school 

discipline in general. 

Consultation can be done orally, through the submission of written 

representation; it may be fulfilled in different ways and is open to innovation on 

the part of the governing bodies.49 Consulting the stakeholders in adopting a 
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code of conduct ensures that their interests in school discipline are taken into 

consideration and given weight. Thus, the stakeholders will feel that they have 

participated in the adoption of the document and that they have ownership of it 

and will support its objectives.50   

All attempts must be made to hear the opinions of all the relevant stakeholders, 

to encourage participation of those who are uninterested or too shy to speak, and 

assist those who are intimidated by peer pressure or fear recrimination.51 

Conversely, consultation envisaged by section 8(1) of SASA does not mean that 

the governing body has to accommodate everyone’s whim in the code of 

conduct.52 What is required is good faith and reasonableness on all sides and the 

willingness to listen and understand the concerns of the other stakeholders.53 

South African Law Reform Commission,54 concluded that the words “after 

consultation with” require the decision-maker to give serious consideration to the 

views of the stakeholders, but would leave her free to disagree with them. It 

does, however, compel the governing body to seriously, objectively and rationally 

consider everything that is tabled before it during the consultative process.55 But, 

it does not require the parties to agree on every issue.56 

There should be inclusive consultation with all relevant role players.57 If there 

was widespread consultation in adopting the code of conduct for learners, and 

there were genuine attempts to incorporate reasonable suggestions, there will be 

little room for disagreement once the document has been adopted.58 

                                                           
50

 KwaZulu-Natal Provincial Department of Education and Culture:10. 
51

 KwaZulu-Natal Provincial Department of Education and Culture:10.  
52

 FEDSAS 2010. Draft code of conduct for learners of public schools:1. 
53

 Residents of Joe Slovo Community, Western Cape v Thubelisha Home and Others [2008]:para 224. 
54

 South African Law Reform Commission 2007:387. 
55

 FEDSAS 2010:1. 
56

 Residents of Joe Slovo Community, Western Cape v Thubelisha Home and Others [2008]:para 224. 
57

 The governing body must reach out to the learners, parents and educators of the school and engage 

them meaningfully in an effort to establish and preserve a disciplined school environment. 
58

 KwaZulu-Natal Provincial Department of Education and Culture:10. 



 

 

24 

 

The governing body should ensure that the contents of the code of conduct are 

effectively communicated to all the role players.59 It can be discussed at parents’ 

meetings, and amongst the parents, educators and learners of the school.60 It is 

expected of the governing bodies, if it is financially viable, to ensure that every 

educator, parent and learner of the school receive a copy of the code of conduct 

or have a ready access to it.61  

During consultation, the stakeholders should discuss the extent of the scope of 

the code of conduct.62 They should discuss the support measures or structures 

for counselling a learner who needs educational support services and due 

process to be followed in disciplinary proceedings of learners. Another point that 

would need discussion is the procedure to be followed when applying for 

exemption from the code of conduct in the case of religious and cultural 

practices.63 In addition, the stakeholders should discuss the nature of sanctions 

to be imposed for infringing the code of conduct.64 All sides must approach the 

process in good faith and with a willingness to listen and, where possible, to 

accommodate one another.65 In Residents of Joe Slovo v Thubelisha Home and 

Others, the court held that: 66 

Mutual understanding and accommodation of each others’ concerns, as 

opposed to reaching agreement, should be the primary focus of meaningful 

engagement. 

Even though the legislator is silent on amending the code of conduct, it is critical 

to amend it because of changes in issues relating to school discipline and the 

school’s standards for dealing with antisocial behaviour.67 The power to adopt 
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must necessarily include the power to amend.68 New school discipline issues, 

rules, regulations and procedures arise and these must be reflected in the code 

of conduct for learners.69 For example, issues relating to the use of email, 

internet access and access to websites were not addressed in the typical code of 

conduct 10 to 12 years ago.70 A code of conduct that is not current is not 

relevant.71 

When intending to make amendments to the code of conduct, the governing 

body must  consult all the stakeholders. The term of office of members of the 

governing body, other than a learner, is three years.72 Thereafter, the newly 

elected governing body may review the existing code of conduct for learners of 

the school. It is therefore important for the newly elected governing body to be 

knowledgeable about school discipline and endeavour to improve it from its 

existing state. This could include amending the code of conduct, if there is a 

need, and if a new concept is to be incorporated in the code of conduct. 

In MEC for Education: KwaZulu-Natal and Others v Pillay, the Constitutional 

Court held that:73 

The amendments to the code of conduct should only be adopted after a proper 

process of consultation in terms of section 8 of Schools Act has taken place.74  

The purpose of this portion of the chapter is to provide an insight of what the 

legislator intended to imply by the word “consultation” in adopting a code of 

conduct, in the context of school discipline. The aim is to suggest formula for 

consulting, as the legislator did not prescribe a formula on how this should be 

done.   
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2.1.2 Consultation with learners in adopting a code of conduct 

In terms of section 8(1) of SASA, learners are among the categories of persons 

who must be consulted when adopting a code of conduct. Section 10 of the 

Children’s Act provides that: 

A every child that is of such an age, maturity and stage of development as to be 

able to participate in any matter concerning that child has a right to participate in an 

appropriate way and views expressed by the child must be given due 

consideration.  

The code of conduct regulates school discipline and learners have an interest in 

it. They have the right to be consulted when the school governing body adopts 

the code of conduct. The learner who is capable of forming his/her own views 

has a legislative right to participate in the adoption of the code of conduct.75 

According to Mabovula,76 although the democratisation of school governance has 

given all stakeholders a powerful voice in school affairs, learners’ voices are 

seemingly being silenced. This would mean that learners’ views are not 

considered in decision-making process, including in adopting a code of conduct. 

Non-participatory contributory factors include teachers’ dominance in school 

governing bodies’ meetings, manipulation of learners by teachers, learners being 

used as a form of “window dressing” for governing body approval by 

government.77 

 
The implications of section 8(1) of SASA extend to primary school learners. The 

non-existence of a representative council of learners (RCL) in a primary school 

should not be interpreted as excluding primary learners’ participation in adopting 

a code of conduct.78 Respect for the young child’s views as a participant in the 

adoption of the code of conduct for learners is frequently overlooked or rejected 
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on the grounds of age and immaturity.79 The different ages, levels of 

development and capacity of the learners should be kept in mind as this will have 

a direct impact on the level of support provided to them to be able to participate 

effectively in the drafting of the code of conduct.80 Information, experience, the 

environment, social and cultural expectations, and levels of support all contribute 

to the development of a child’s capacity to form a point of view.81 Therefore, the 

views of the learners have to be assessed, often on a case-by-case examination, 

and not in accordance with age and maturity.82 

In terms of Article 12(1) of the United Nations Convention on the Rights of the 

Child:83  

            The state parties shall assure to the child who is capable of forming his or her 

own views the right to express his or her views freely in all matters affecting the 

child, the views of the child being given due weight in accordance with the age 

and maturity of the child.  

Article 12 applies both to younger and older children in the primary and 

secondary school phase. As holders of rights, even the youngest children are 

entitled to express their views, which should be given due weight. Young children 

are acutely sensitive to their surroundings and rapidly acquire an understanding 

of the people, places and routines in their lives, along with an awareness of their 

own unique identity.84 All learners at a school have the right to participate in the 
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school discipline, particularly in adopting a code of conduct, as this will affect 

them at the school.85 

Statutorily, learners are included as participants in the structure of school 

governance, but that does not mean that they are participating.86 It is argued by 

Geldenhuys that discipline in the school context would be more successful if 

learners were given a voice in the process.87 Therefore, it is not up to the 

governing body to adopt a code of conduct for learners without consultation with 

other stakeholders, including learners.  

Adequate time and resources should be made available to ensure that learners 

are properly prepared and have the necessary knowledge and the opportunity to 

contribute their views.88 Roos89 suggested that schools need to revisit their codes 

of conduct each year and learners should be encouraged to reconsider the codes 

of conduct and submit proposals for amendments. 

Learners will make a valuable contribution to school discipline if involved in 

adopting a code of conduct for learners. Participation of learners in adopting a 

code of conduct could be done on a one-on-one basis, or through class 

representatives or learner representatives, where learners can freely express 

their views on the contents and development of a code of conduct.90  

It is understood from Shier91 that the advantages of involving learners in the 

affairs of the school (that will include school discipline) are: 

• Learners develop an increased sense of ownership and belonging 

(and thus commitment to honour the code of conduct and to abide by 

it); 
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• Learners’ self-esteem increases;   

• It increases empathy and social responsibility; and 

• Learners’ participation lays the groundwork for citizenship and 

democratic participation, thus helping to safeguard and strengthen 

democracy.  

If learners have a better understanding of how the discipline process works, and 

what the purpose of the code of conduct is, they will conform to it as it will now be 

their responsibility to adhere to what they chose.92 

If the school governing body involves the learners in school discipline matters, 

they will realise that in breaching the code of conduct they disappoint the entire 

school community, including themselves.93 Active participation of learners will 

consciously create a sense of loyalty between the learners and the school that 

they respect and promote the objectives of the code of conduct for learners.94   

According to Shier,95 giving learners more say in decision-making at school will 

lead, directly and indirectly, to improvements in both the atmosphere and the 

learning environment of the school, and that positive education outcomes will 

follow.  

Mabovula96 points out that age exclusion dominates school governance; although 

inclusion is of paramount importance in school governance it was lacking and 

there was no sign of learner participation. It is against the spirit and purport of 

SASA that the governing body adopts the code of conduct for learners, without 

the effective engagement of learners and other role players.  Learners are able 

and competent to make a valuable contribution on matters pertaining to school 
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discipline. They are knowledgeable about disciplinary methods; thus, it will add 

value to the code of conduct by consulting them.97  

In practice, when a school admits new learners, they are provided with the 

existing code of conduct of that school. Sometimes, however, they are merely 

requested to acknowledge receipt thereof by a signature.98 Thereafter, the 

learners continue with their tuition without being familiar with the contents of the 

code of conduct. From there onward, they will only come in contact with it if they 

happen to contravene its contents. 

Mabovula 99 found that there are a variety of non-participatory contributory 

factors, such as educators’ dominance in governing body’s meetings, 

manipulation of learners by educators, and learners being used as form of 

‘window dressing’ for governing body approval by government, and as a 

tokenism to appease them. 

The governing bodies are obliged to respect, protect and promote the learners’ 

participation rights in school discipline.100 School discipline concerns should be 

seen as a matter to be dealt with by a partnership of the governing body, 

learners, parents and educators of the school. 

2.1.3 Consultation with the parents and educators in adopting a code of conduct for 

learners 

 

The parents and educators of a school are one of the categories of participants 

that must be consulted when adopting a code of conduct. Consultation, referred 

to in section 8(1) of SASA, should precede the adoption of a code of conduct; 

only after consultation, the governing body must adopt a code of conduct for 

learners.  
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The literacy levels and the socio-economic and/or marital status of parents 

should not determine their involvement in school discipline when consulting in 

adopting a code of conduct for learners.101 School governing bodies should 

devise effective ways of involving all the parents and educators of the school in 

school discipline, including in adopting a code of conduct for learners. In order to 

build a strong relationship with parents and educators, school governing bodies 

need to create sustained contact with them throughout the entire school year.102 

 

To comply with section 8(1) of SASA, schools are required to create options for 

parents who work fulltime, or for whom transportation, health or other valid 

reasons exist.103 Taylor104 suggested that scheduling a parent or staff meeting at 

a convenient time for parents, coordinating bus or carpool services to and from 

school parent involvement activities, providing childcare during school parent 

involvement activities, and holding meetings at locations that are easier for all 

parents to get to, such as a community centre, should be offered by the school to 

create flexibility in addressing parents’ needs and concerns regarding 

involvement. Bearing in mind the financial viability of the school, it is open to the 

creativity of the governing bodies to find ways of attracting all the parents of the 

school to play a part in school discipline including the adoption of a code of 

conduct. 

 

Schools benefit when they include parents in the decision-making process.105 

When parents and educators are treated as partners and are provided with a 

good platform by the governing body, they will provide useful information on 

ways to instill discipline in learners. Schools that work well with families, where 
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parents and educators are involved, have more support from the parents and the 

educators of the school, and have a better reputation in the community.106  

 

The right to be consulted in the adoption of a code of conduct is open to all the 

parents of the school. It is not limited to the parent-members serving on the 

governing body of the school.107 All parents of the school must be consulted in 

adopting a code of conduct for the learners.  

 

However, in consulting with the parents the governing body must be mindful of 

language barriers. Consultations should be conducted in the language that is 

understood by all the parents in order to facilitate better participation on their part 

and to exchange ideas effectively.108 Jargon and terminology should be 

translated into familiar and understandable language for the parents.109 While all 

educators are college and/or university graduates, and most are middle class, in 

some schools many family members are not.110 Some parents may not have had 

any experience with formal education. However, they do have important 

knowledge about their child, so it is important to ask the right questions and really 

listen for the answers with regard to school discipline.111 The governing body 

should be open-minded and well organised in their consultation with parents.112  

 

Also, the educators of the school must be granted the opportunity to make inputs 

regarding school discipline in a code of conduct for the learners. Similarly, all the 

educators of the school should be consulted, irrespective of the period of their 
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experience in the education sector. Unlike the parents, the educators work in the 

school and this should make it easy for the governing body to consult them at 

any convenient time. The legislator also does not guide the governing body on 

whether the consultation should be conducted at the same time with the relevant 

stakeholders, or separately. Thus, the governing body may continue consulting 

the educators separately, when the time is convenient. 

 

The educators should be engaged on the contents of the code of conduct. They 

must make inputs regarding the exemption from the code of conduct, due 

process rights to be afforded to the learners, and support measures and 

structures for counselling learners and sanctions for infringing upon the code of 

conduct. When an educator is employed or transferred to another school, he/she 

should be informed in the new school about the existing code of conduct and be 

given an opportunity to discuss it.  

 

The contents of the code of conduct for the learners should not be strange to the 

educators and the other stakeholders in the school. They should be familiar with 

the contents from its conceptualisation.  

 

The provincial Departments of Education must also play a part by providing 

training to the stakeholders on material issues related to school discipline and 

enable them to adopt a comprehensive code of conduct for learners, which will 

put in the centre the best interests of the learners.113 The provincial Departments 

of Education have to play a leading role in ensuring that stakeholders know what 

they are meant to be doing. They must provide education to stakeholders that will 

build capacity for participation.114 The provincial Departments of Education 

should consider providing workshops to facilitate familiarity among stakeholders 
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on the different aspects of school discipline. In the MEC for Education v Pillay115 

the Constitutional Court said that: 

 

There is no doubt that consultation and public participation in local decision-

making are good and deserves to be applauded. They promote and deepen 

democracy. In the context of the code of conduct for learners, it means that the 

School community is involved in the running of the school and acquires a sense of 

ownership over the code.  

 

When stakeholders become aware of the complexities of running a school and 

the challenges encountered in administering school discipline, they become more 

cooperative and supportive.116 In the MEC v Pillay the court further held that: 117 

 

Athe strength of our schools will be enhanced only if parents, learners and 

teachers accept that we all own our public schools and that we should all take 

responsibility for their continued growth and success. 

 

It is certainly a rewarding experience when education stakeholders pool their 

abilities and resources to bring about positive discipline in schools and even 

though it will require some time to plan appropriate ways to involve all the 

stakeholders, it will be worthwhile.118  

 

2.1.4 Legislative resorts available if learners, parents and educators were not 

consulted in the adoption of a code of conduct 

 

The legislator does not provide guidelines to address a situation where the 

relevant stakeholders were not consulted when adopting a code of conduct. The 

Children’s Act and Convention on the Rights of the Child frame the right of the 

child to participate in matters concerning the child as indispensable, right and not 
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a favour afforded to children.119 Failure or neglect to afford children, or to refuse 

children, the opportunity to participate would be a violation of their constitutional 

right120 and a breach of the United Nations Convention on the Rights of the 

Child.121 

 

Stakeholders who are not consulted may approach the HOD to enforce the 

participation right in adopting a code of conduct. In terms of SASA, the HOD 

may, in turn, if he/she determines on reasonable grounds that a governing body 

has ceased to perform functions allocated to it or has failed to perform one or 

more of such functions, appoint sufficient persons to perform governing body 

functions, as the case may be, for a period not exceeding three months.122 This 

also implies that, should the governing body fail to consult other stakeholders in 

adopting a code of conduct, the HOD may appoint sufficient persons to conduct 

consultation in terms of section 8(1) of SASA.  

 

If no help is derived from the provincial Department of Education, nothing may 

prevent the aggrieved stakeholders from approaching the High Court for an 

appropriate order including setting aside the code of conduct in question. 

However, in the case of Borbet South (Pty) Ltd and Others v Nelson Mandela 

Bay Municipality,123 the High Court had to consider an application, where the 

applicant sought an order nullifying the municipal budget that was adopted 

without public participation in its decision making; the court held that to undo the 

budget process some years after the event will inevitably give rise to significant 

disruption and uncertainty. The court concluded that it would not be in the 

interests of justice to do so. 
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2.1.5 Lack of the role of the Department of Education with regard to section 8(1) of 

SASA  

 

The legislator did not stipulate the role of the Department of Education with 

regard to the adoption of the code of conduct for learners. In Queens College 

Boys High School v MEC, Department of Education, a case that centred on 

school discipline, the High Court held that: 124 

 

The governing bodies, parents, educators, learners and Department of 

Education have reciprocal obligation under SASA to accept responsibility for the 

governance of Public Schools in partnership with each other.  

 

The Department of Education must also play part in an effort to establish a 

disciplined and purposeful school environment, dedicated to the improvement 

and maintenance of the quality of the learning process.125 It does not follow why 

the legislator did not include the role of the Department of Education in adopting 

a code of conduct. Even Government Gazette number 776 of 1998,126 which 

offered guidance in adopting a code of conduct for learners, did not incorporate 

the roles or functions of the Department of Education.  

  

On a close reading of SASA it transpires that the power to determine policies in 

the school vests with the governing bodies and it seems as if the Department of 

Education does not have to do anything.127  

 

Since the legislator gave governing bodies conclusive power to adopt a code of 

conduct, in 2008 and 2009, the governing bodies of Welkom High School and 

Harmony High School formulated pregnancy policies for their respective schools 
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that provided automatic exclusion of any learner from school in the event of her 

falling pregnant.128 In this case the Free State Department of Education 

challenged the constitutionality of that pregnancy policy. Consequently, the 

matter proceeded all the way to the Constitutional Court. The Constitutional 

Court held that even if a school governing body has the power to adopt a learner 

pregnancy policy, it has no power to make a policy that includes provisions that 

are inconsistent with the Constitution or legislation.129 It is therefore important for 

all the crucial partners in education to consult with regard to the provisions of the 

code of conduct or any policy directed at school discipline to avoid similar 

situation.  

 

The wording of section 5(5) and 6(2) of SASA, whilst are unrelated to school 

discipline, but they have similar effect. Section 5(5) of SASA gives the governing 

body the power to determine the admission policy of a public school and does 

not stipulate the role of the Department. Omission by the legislator of the role of 

the Department of Education when determining the admission policy of schools 

has let to litigation between governing body and the HOD.130  

 

Section 6(2) of SASA also provides that the governing body of a public school 

may determine the language policy of the school subject to the Constitution, 

SASA and any applicable provincial law. This section also does not call for the 

involvement of the Department of Education. In Ermelo High School and Another 
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v Head of Department of Education: Mpumalanga and Others,131 the Supreme 

Court of Appeal held that the power to determine language policy vests 

exclusively with the governing body. However, in the Head of Department: 

Mpumalanga Department of Education v Ermelo,132 the Constitutional Court 

followed a different interpretation from the Supreme Court of Appeal and held 

that section 6(2) does not mean that the function to decide on a medium of 

instruction of a public school is absolute or is the exclusive preserve of the 

governing body.  

 

In the context of school discipline, it would be prudent for the legislator to take 

proactive steps by including the role of the Department of Education in adopting 

a code of conduct for learners. It follows that there is no reason why involvement 

of the Department of Education is not stipulated in adopting a code of conduct for 

learners. An overarching design of SASA is that public schools are run by 

different crucial partners and one of them is the Department of Education.133 The 

same argument extends to the power to determine admission and language 

policies of the school even though they are unrelated to school discipline. 

 

It would be good if section 8 of SASA requires the HOD to be consulted like other 

crucial partners in education; or he or she should endorse a code of conduct 

before it could become enforceable. The HOD is put in the precarious situation 

where she only comes into contact with a code of conduct when the learner has 

been recommended for expulsion from the school.134 One of the roles of the 

Department of Education could include, ensuring that all stakeholders have the 

necessary information on school discipline to enable them to participate 
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effectively in the adoption of the code of conduct and establishment of overall 

school discipline. 

 

 

2.2 REASONABLE ACCOMMODATION IN A CODE OF CONDUCT 

 

2.2.1 Introduction 

Section 8(4) of SASA provides that: 

 Nothing contained in this Act exempts a learner from the obligation to comply 

with the code of conduct of the school attended by such learner. 

The implication of section 8(4) is that once the code of conduct is adopted by the 

governing body, all the learners of the school must adhere to it, regardless of 

their religious or cultural practices. The above cited subsection explicitly states 

that “nothing contained in this Act exempts a learner from the obligation to 

comply with the code of conduct...”. Analysing how school governing bodies  

treat learners who practice religious and cultural beliefs,135 there should be 

provisions in SASA to exempt a learner from the obligation to comply with the 

code of conduct in the case of religious and cultural practices.136 

In terms of SASA, a code of conduct must be aimed at establishing a disciplined 

and purposeful school environment, dedicated to the improvement and 

maintenance of the quality of the learning process.137 Governing bodies have the 

tendency not to accommodate learners’ religion or customs in the code of 

conduct, citing the maintenance of discipline as the reason. This study will 
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assess the existing legislative provisions to determine whether they guide 

education stakeholders on the possible inclusion of such exemption in the code 

of conduct, and will determine if there is a need to develop or amend education 

legislation to eliminate instances of religious intolerance committed in the name 

of discipline. 

The objective of SASA, amongst others, is to advance the democratic 

transformation of society, combat all forms of unfair discrimination and 

intolerance, protect and advance South Africa’s diverse cultures and languages, 

and uphold the rights of all learners, parents and educators in partnership with 

the state.138 The Constitution also guarantees the right to freedom of conscience, 

religion, thought, belief and opinion.139  However, in the unreported case Lerato 

Radebe v Principal of Leseding,140 for example, the school excluded a female 

learner from attending school from mid-January until May 2013 because she 

wore dreadlocks, which was in contravention of the school’s code of conduct.141 

Schools must make exemptions for sincerely held religious and cultural beliefs 

and practices of the learners.142  

Subsequent to the judgement of the Constitutional Court in Pillay’s case, most 

schools still did not amend their codes of conduct to provide for the granting of 

exemptions from them in the case of religious and cultural practices. In addition, 

the legislator had not issued regulations or rules to the stakeholders to provide 

exemptions from the code of conduct based on religious and cultural grounds 

and a procedure for the application and granting of those exemptions.143  

The constitutional right to religion is always likely to be infringed by the code of 

conduct in pursuit of school governing bodies’ attempts to maintain discipline in 
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schools.144 The code of conduct must reflect the constitutional democracy, 

human rights and transparent communication which underpin South African 

society.145 A human right is something that one has automatically from birth, not 

something that one gains because of one’s age, wealth or intelligence.146 The 

principles underpinning a code of conduct for learners must be respect for one 

another and a concern to ensure that the fundamental rights contained in 

Chapter 2 of the Constitution are adhered to, in particular the principles of human 

dignity, equality, freedom and diversity.147 The code of conduct is directed at the 

advancement and protection of the fundamental rights of every person 

guaranteed in the Bill of Rights in the Constitution.148   

The code of conduct must respect, protect, promote and fulfill the rights 

contained in the Bill of Rights.149 It must not unfairly discriminate against any one 

or more of the constitutional rights of a learner.150 All learners must enjoy equal 

treatment before the law and receive equal protection and benefits of the law.151   

Every learner has inherent dignity and has the right to have his/her human dignity 

respected. This implies mutual respect, including respect for one another’s 

convictions and cultural and religious traditions.152  

The International Covenant on Civil and Political Rights provides that: 

            In those States in which ethnic, religious or linguistic minorities exist, persons 

belonging to such minorities shall not be denied the right, in community with the 
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other members of their group, to enjoy their own culture, to profess and practice 

their own religion, or to use their own language.153  

South Africa is known worldwide for its cultural, ethnic and religious diversity; it is 

therefore expected that South African education authorities would aim, among 

others, to ensure that school practices, especially at public schools, do not 

impede access to education and do not infringe on the constitutional rights of any 

of the learners either.154 If the code of conduct adopted by the governing body 

violates learners’ constitutional right to religion, such a code will be void and 

unconstitutional.155 According to De Waal,156 principals, educators and school 

governing bodies, bearing in mind the diversity of South African communities, are 

in dire need of clear guidelines on how to respect and honour the constitutionally 

entrenched right to all of the different religions and cultures in schools.            

In 2006 the Minister of Education promulgated National Guidelines on School 

Uniforms157 to ensure that practices related to school uniforms do not impede 

access to education in any way and do not infringe the constitutional rights of 

learners. In terms of the National Guidelines on School Uniforms, a school 

uniform policy or dress code should take into account the religious and cultural 

diversity within the community served by the school; measures should be 

included to accommodate learners whose religious beliefs are compromised by a 

uniform requirement.158  

However, policy or guidelines made by the Minister in terms of the National 

Policy Act or SASA do not create obligations of law that bind provinces.159 In 

order to compel the schools, the legislator has to promulgate legislative 
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instruments such as measures or rules to accommodate learners whose religious 

or cultural beliefs are compromised by the attempts of the schools to elevate a 

code of conduct above the Bill of Rights, pleading attempt to maintain school 

discipline. 

In the codes of conduct, schools cannot simply ban the wearing of any and all 

religious and cultural symbols as this would amount to a violation of the 

constitutional rights of other learners.160 If wearing particular attire, such as 

yarmulkes and headscarves, is part of the religious practice of learners or an 

obligation, schools should not, in terms of the Constitution, prohibit the wearing of 

such items.161 Male learners requesting to have a beard as part of a religious 

practice may be required by the school to produce a letter from their religious 

teacher or organisation substantiating the validity of the request.162   

In the code of conduct the school governing bodies have to accommodate the 

diversity of religious and cultural traditions that permeate South African 

society.163 In the MEC KwaZulu-Natal v Pillay,164 the Constitutional Court ordered 

the governing body to amend the code of conduct to provide for reasonable 

accommodation for exemption from the code of conduct on religious and cultural 

grounds, and a procedure for the application and granting of those exemptions.  

Taking into account the fact that reasonable accommodation is not currently 

regulated by the legislator, to minimize further violation of learners’ rights,  the 

legislator should make an enabling provision in SASA which gives the Minister of 

Education or MEC the power to promulgate an enforceable document setting out 

exemptions from the code of conduct and the procedure to apply.165 
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2.2.2 Reasonable accommodation of religion and culture in the code of conduct 

The International Covenant on Civil and Political Rights Article 18(1)(2) provides 

that:  

Everyone shall have the right to freedom of thought, conscience and religion. 

This right shall include freedom to have or to adopt a religion or belief of his 

choice, and freedom, either individually or in community with others and in 

public or private, to manifest his religion or belief in worship, observance, 

practice and teaching. No one shall be subject to coercion which would impair 

his freedom to have or to adopt a religion or belief of his choice. 

The essence of the freedom of religion is the right to entertain such religious 

beliefs as a person chooses; the right to declare religious beliefs openly and 

without fear of hindrance or reprisal; and the right to manifest beliefs by worship 

and practice or by teaching and dissemination.166 Freedom of religion may be 

impaired by measures that coerce persons into acting or refraining from acting in 

a manner contrary to their beliefs.167 Therefore, a code of conduct that coerces 

learners into refraining from practicing their religion will impair freedom of 

religion. The denial of a role for religion in the public sphere leads to the 

privatisation and increasing marginalisation of religion in society.168 A school 

cannot suspend or expel a Rastafarian learner for wearing dreadlocks, a practice 

required by his/her religion.169 

In the MEC v Pillay,170 the court held that: 

Without attempting to provide any form of definition, religion is ordinarily concerned 

with personal faith and belief, while culture generally relates to traditions and beliefs 

developed by a community. While it is possible for a belief or practice to be purely 

religious or purely cultural, it is equally possible for it to be both religious and 

cultural.  

                                                           
166

 R v Big M Drug Mart Ltd [1985] 1 SCR 295. 
167

 http://constitutionallyspeaking.co.za (07/01/2015).   
168

 Currie and De Waal:337. 
169

 http://constitutionallyspeaking.co.za/dreadlocks-at-school-must-be-allowed/ (2015/06/04). 
170

 MEC v Pillay:47. 



 

 

45 

 

Some schools in South Africa find it difficult to accept religions and cultures that 

differ from the norm, and as a result they fail to act in accordance with South 

African legislation, and may even be guilty of unfair discrimination as defined in 

section 9 of the Constitution.171 They do not wish to respect diversity and would 

rather impose the values of the majority religious or cultural group on everyone 

rather than to accommodate the practices with which they do not agree or which 

they fear or despise.172 The case of Pillay is a classic example of this 

phenomenon.173  

The Bill of Rights affirms “the right of people to be who they are without being 

forced to subordinate themselves to the cultural and religious norms of others”, 

and highlights the importance of individuals and communities to be able to enjoy 

what has been called the “right to be different”.174  

The Promotion of Equality and Prevention of Unfair Discrimination Act 

describes175 “discrimination” as: 

any act or omission, including a policy, law, rule, practice, condition or situation 

which directly or indirectly - 

(a) imposes burdens, obligations or disadvantage on; or 

(b) withholds benefits, opportunities or advantages from any person on one or 

more of the prohibited grounds.176 

According to the above provision, a policy can be discriminatory if it meets the 

envisaged requirements. The school code of conduct can be discriminatory, 

directly or indirectly, if it imposes burdens or withholds benefits and opportunities 

from a learner to practice his/her religion or culture on one or more of the 
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prohibited grounds. In the MEC for Education KZN v Pillay,177 the abridged facts 

were the wearing of a gold nose stud by the learner (Sunali). The wearing of the 

gold stud was against the school’s code of conduct. The learner pierced her nose 

and inserted a small gold stud. The mother of the learner made it clear to the 

school that the wearing of the nose stud was not for fashion purposes, but as 

part of a long-standing family tradition and for cultural reasons.  The governing 

body denied the learner permission to wear the nose stud and the Department of 

Education in KwaZulu-Natal supported the school in its decision not to grant an 

exemption to the learner.   

 

The mother of the learner took the matter to the Equality Court. The issue before 

the Equality Court was whether the school’s refusal to permit Sunali to wear the 

nose stud at school was an act of unfair discrimination in terms of the Equality 

Act. The Equality Court held that although a prima facie case of discrimination 

had been made out, the discrimination was not unfair. In this case, because of 

the lack of legislative guidance, the Department of Education in KwaZulu-Natal 

supported the school’s action and the Equality Court affirmed the decision. Most 

probably, the situation would have been different if the legislator provided clear 

legislative instrument on the exemption of learners’ religious and cultural rights in 

the code of conduct. 

 

The mother of the learner took the matter to the High Court.178 The High Court 

held that: 

 

The failure by the school to recognize the full place of Appellant’s group in its society 

and to allow Appellant, her daughter and their group the right to enjoy their culture 

and to practice their religion, as embodied in the nose stud and the reference to their 

religion and culture, by First and Second Respondents, as “idiosyncratic practices”, 

amount to a repudiation of their equal worth and respect as human beings, 
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regardless of individual differences. The discrimination in this case impairs human 

dignity and is unfair.179   

   

According to the Constitutional Court, the school code of conduct which does not 

provide a reasonable accommodation will be discriminatory if it imposes a burden 

on the learner or withholds a benefit from the learner.180 It is apparent that 

reasonable accommodation is an important factor in the determination of the 

fairness of discrimination.181 The Constitutional Court held that: 

 It is most appropriate to make a reasonable accommodation where, discrimination 

arises from a rule (code of conduct) or practice that is neutral on its face but which 

nevertheless has a marginalizing effect on certain portions of society.182  

In MEC v Pillay, the Constitutional Court affirmed that the problem for dispute 

was the inadequacies of the code of conduct to provide for reasonable 

accommodation and procedure to apply for it.183 The school had to, within a 

reasonable time, effect amendments to the school’s code of conduct to provide 

for the reasonable accommodation for deviations from the code on religious or 

cultural grounds, and a procedure according to which such exemptions from the 

code can be sought and granted.184 

It would be perfectly correct for a school, through its code of conduct, to set strict 

procedural requirements for exemption.185 It would also be appropriate for the 

parents and, depending on their age, the learners, to be required to explain in 

writing beforehand why they require an exemption.186 
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A properly drafted code of conduct provides reasonable accommodation for 

learners and sets out procedure to apply for an exemption.187 Learners may 

submit a written application to the governing body for total or partial exemption 

from one or more of the items contained in the code of conduct on cultural, 

religious or medical grounds.188 This application must identify the specific rule 

that is offensive to the learner’s religious or cultural right as contained in the 

Constitution.189 Such an application must include full reasons, as well as 

confirmative evidence that the learner belongs to that specific religion or culture 

and that the religious or cultural practices, rules and obligations are in conflict 

with the school’s code of conduct.190 Application for exemption from the code of 

conduct must be based on the core religious and cultural beliefs inherent to such 

religion or culture.191 The governing body must consider the application and, if it 

is satisfied that the application is justified in terms of constitutional principles, the 

approval should be granted in writing.192  

 
Schools should avoid subjecting learners to extremely painful and intensely 

burdensome choices of either being true to their faith or else respectful of the 

code of conduct.193 A code of conduct that does not provide a reasonable 

accommodation for religion and culture is defective and unconstitutional. The 

reasonable accommodation must be considered when drafting a code of conduct 

for learners, more especially to accommodate religion and culture.   

In terms of section 2(c) of the Schedule under the Equality Act,194 the failure to 

reasonably and practically accommodate diversity in education is categorised as 
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“illustrative unfair practice in school”. The legislator should mandate the 

provincial Departments of Education to assist schools in setting exemptions from 

the code of conduct and procedure to apply for such. In MEC Education v 

Pillay,195 the court held that religious and cultural practices are protected because 

they are central to human identity, and hence to human dignity, which in turn is 

central to equality.  

In Lerato Radebe v Principal of Leseding High School,196 the High Court 

emphasised that South African courts should be alert and proactive, and root out 

the evil of religious intolerance in any form. The same principles should be 

cherished by South African schools when adopting and amending a code of 

conduct for learners.  

Wearing dreadlocks and nose studs, based on religious or cultural practices, 

have not been proved to cause poor discipline in South African schools.197 

Therefore, there is no justification for the schools to cite maintenance of school 

discipline as the basis to prohibit the wearing of dreadlocks and nose studs, if 

they are the results of sincerely held religious and cultural beliefs and 

practices.198 

 

2.2.3 Justification for refusal to grant a reasonable accommodation  

According to the International Covenant on Civil and Political Rights:199  

freedom to manifest one’s religion or beliefs may be subject only to such limitations 

as are prescribed by law and are necessary to protect public safety, orders, health, 

morals or the fundamental rights and freedom of others. 
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The right to religion, culture and expression are not absolute in the school 

environment.200 If the practice could place undue burden on the school; thus, a 

reasonable accommodation will be justifiably denied.201 

If the school adduces evidence showing that a learner, who is applying for 

exemption from the provisions of the code of conduct for learners, will become ill-

disciplined or that the learner will negatively affect the discipline of others, then 

such will be rational reasons for withholding the exemption.202 In Pillay’s case, 

the Constitutional Court pointed out that the learner wore the nose stud for more 

than two years without a demonstrable effect on school discipline or the standard 

of education.203  

There might be specific practices where there is a real possibility of disruption if 

an exemption is granted. Or, a practice may be so insignificant to the person 

concerned that it does not require a departure from the ordinary uniform.204  

A mere desire to preserve uniformity, without real evidence that permitting the 

practice will threaten academic standards or discipline, will not justify a refusal.205 

De Waal206 provided an example of justifiable grounds to deny a reasonable 

accommodation, namely, if learners want to hold a religious-cultural school event 

in an attempt to convince other learners to join their religious-cultural 

endeavours. 

If the religious or cultural practice of a learner requires him/her to sing during 

school hours while learning and teaching is underway, that might hamper the 

learning process and can be grounds for refusing an exemption. Unlike the 
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wearing of dreadlocks, the smoking of dagga is illegal and will not be 

exempted.207 

 

 

2.3 SUPPORT MEASURES OR STRUCTURES FOR COUNSELLING A LEARNER 

INVOLVED IN DISCIPLINARY PROCEEDINGS  

2.3.1 Introduction 

Section 8(5)(b) of SASA states that:208 

 The code of conduct must also provide for support measures or structures for 

counselling a learner involved in disciplinary proceedings.  

However, the legislator is silent on what these support measures or structures for 

counselling may be, who is expected to offer them, how and when this should 

occur, and who needs to bear the costs. The legislator seems to have left this as 

a grey area, failing to guide stakeholders sufficiently on how to go about making 

available these services. Issues such as infrastructure, planning, human 

resources, and funding are all left unaddressed.209 The legislation also does not 

expand on the concept “disciplinary proceedings” as it appears in section 

8(5)(b).210 This may lead to the assumption that a learner must be the subject of 

a disciplinary hearing to be eligible for support measures or structures for 

counselling. Thus, by failing to provide adequate guidance, the legislator in effect 

excludes learners who are not involved in disciplinary proceedings from receiving 
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these services. In this regard, Reyneke211 argues that the law is not in line with 

the best-interests-of-the-child standard, and cites the following grounds:  

• it is not aligned with the holistic development of the child or with assisting 

the child to learn to act in a socially responsible manner;  

• it does not contribute to the creation of a physically and emotionally safe 

environment;  

• it infringes upon the dignity of individuals and the collective;  

• it does not contribute adequately to relationship-building or to repairing 

relationships;  

• it can affect learners’ access to education as well as the availability of 

education; and  

• it hampers learners’ right to life, survival and development.  

Also, the phrase “support measures or structures for counselling” is ambiguous. 

Upon reading the phrase, the reader may assume that measures or structures 

must be channeled only to counselling. Challenges faced in school discipline are 

complex and will not be resolved by counselling alone. In this context, the 

support services need to be flexible, so that they can be responsive to the needs 

of children. Some services will need to be targeted directly at children; others will 

need to target their primary caregivers as well.212 Learners who experience 

learning difficulties and/or behavioural challenge because of poverty should also 

qualify for support services even if they are not involved in the disciplinary 

proceedings.213 
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2.3.2 Legislative provisions with regard to support measures or structures for counselling   

Section 8(5)(b) of SASA was first introduced by section 6 of the Education Laws 

Amendment Act 31 of 2007. Before 31 December 2007, there was no section 

8(5)(b) in SASA. This subsection was inserted; it made provision for support 

measures and structures for counselling learners involved in disciplinary 

proceedings to be contained in the code of conduct for learners. Yet, the 

legislator failed to define this concept. Evaluation of the legislative provisions 

indicates that based on the inadequacy mentioned above, the legislator made it 

difficult for the school to offer support measures or structures for counselling 

learners. 

Another factor that should be taken into account is that the sequence of the 

provisions of SASA section 8(5)(a), which makes provisions for due process 

safe-guarding the interests of the learner and any other party involved in 

disciplinary proceedings,214 comes before the subsection which provides for 

support measures or structures for counselling a learner involved in disciplinary 

proceedings. This legislative sequence reiterates the fact that disciplinary 

proceedings precede support structures or measures for counselling. This may 

also mean that support measures or structures should not be provided prior to 

disciplinary proceedings. Thus, a learner has to misbehave before legislation 

affords him/her with support measures or structures for counselling. Clearly, in 

this regard, SASA does not give the child’s best interests the importance it 

deserves.215 

Section 8(5)(b) is technically applicable only to instances of serious misconduct, 

because a disciplinary proceeding is held only in instances of serious 

misconduct.216 Linking the provision of these services to disciplinary proceedings 

make them inaccessible to learners who are not involved in disciplinary 

proceedings, but need these services.  
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In UK, the Department of Education published a document policy which provides 

that:217 

Disruptive behaviour can be an indication of unmet needs. Where a school has 

concerns about a pupil’s behaviour it should try to identify whether there are any 

causal factors and intervene early in order to reduce the need for a subsequent 

exclusion. 

The UK Department of Education identified the need for early intervention in 

order to reduce the need to expel a learner from the school. Likewise, the South 

African legislator should tackle learners’ disruptive behaviour with educational 

support not disciplinary proceedings.  The legislator should enforce early 

intervention programmes, which will eradicate antisocial behaviour and address 

the specific behaviour of learners.218 

The responsibility to adopt a code of conduct rests with the governing bodies of 

schools; it is expected that they should include support measures or structures 

for counselling learners involved in disciplinary proceedings in the code of 

conduct. Upon scrutinising SASA, one would expect that as a governing body is 

responsible for including support measures or structures in the code of conduct, 

it should also be solely responsible for determining how these services should be 

provided to the learners of a school. It has already been elucidated in this study 

that the legislator has absolved the Department of Education from taking 

responsibility in school discipline.219  

An evaluation of legislative provisions with regard to school discipline indicates 

that the duty to adopt a code of conduct and the determination of its contents are 

left in the hands of the school governing body. The legislator should involve the 

Department of Education so that it plays a leading role in the contents of the 
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code of conduct and in how to maximise the provision of support measures and 

structures for assisting learner who need support.  

The support measures and structures, encapsulated in the code of conduct, 

should be utilised when a learner is involved in disciplinary proceedings, and 

even before the disciplinary proceedings begin, if there is a need. The support 

measures or structures should not merely be contained in the code of conduct to 

be compliant with SASA,220 the schools must actually implement those measures 

and structures. 

In the case of Tania Megan Jacobs v The Chairperson of the Governing Body of 

Rhodes High School and Others, 221 the facts of the case centred around the 

negligence of the school’s staff to refer a learner, who had obvious social 

problems, for professional assistance. In this case, the Western Cape High Court 

held that there was a legal duty on the part of the defendants (the Department 

and the principal of the school) and their servants (other educators) to act 

positively by referring the learner for professional assistance.222 However, the 

Western Cape High Court did not provide guidance as to when, how to refer the 

learner, and who must bear the financial costs. 

There should be dedicated resources channeled towards ensuring that all 

learners are well cared for from an early age and receive appropriate emotional, 

cognitive and physical development stimulation.223  

Article 29(1) of the Convention on the Rights of the Child, provides that:224            

(1) State parties agree that the education of the child shall be directed to:   

(a)   The development of the child’s personality, talents and mental and physical 

abilities to their fullest potential; 

                                                           
220

 Section 8(5)(b). 
221

 Tania Megan Jacobs v The Chairman of the Governing Body of Rhode High School and Others 2004 

SA 7953 W. 
222

 Tania Megan Jacob’s case:para 24. 
223

 National Development Plan:66. 
224

 Conventions on the Rights of the Child (CRC). Adopted and opened for signature, ratification and 

accession by General Assembly resolution 44/25 of 20 November 1989. 



 

 

56 

 

(b)   The development of respect for human rights and fundamental freedoms, and 

for the principles enshrined in the Charter of the United Nations; 

(c)  The development of respect for the child’s parents, his or her own cultural 

identity, language and values, for the national values of the country in which 

the child is living, the country from which he or she may originate, and for 

civilizations different from his or her own; 

(d) The preparation of the child for responsible life in a free society, in the spirit of 

understanding, peace, tolerance, equality of sexes, and friendship among all 

peoples, ethnic, national and religious groups and persons of indigenous 

origin; 

(e)    The development of respect for the natural environment. 

 

The support measures and structures afforded to learners must integrate the 

aims of education as lied down by article 29(1) of CRC. The aims set out in 

article 29(1) of CRC are directed at the holistic development of the child, 

including development of respect for human rights, an enhanced sense of identity 

and affiliation, and child’s socialization and interaction with others and with the 

environment.225 These aims are all linked directly to the realization of the child’s 

human dignity and rights, taking into account the child’s special developmental 

needs and diverse evolving capacities.226 

Support measures or structures for counselling a learner currently envisaged by 

the legislator in section 8(5)(b) are ambiguous and do not provide guidance to 

the stakeholders. 

2.3.3 Use of the phrase “Education Support Services”, instead of “support measures of 

structures for counselling”   

On 15 March 1995, the Parliament published the White Paper on Education and 

Training,227 which introduced the concept “Education Support Services”. In terms 

of the said White Paper, Education Support Services encompass all education-

related health, social work, vocational and general guidance and counselling, and 

                                                           
225

 United Nations on CRC. General Comments no 1 of 2001:para 1. 
226

 United Nations on CRC. General Comments no 1 of 2001:1. 
227

 Department of Education. White Paper on Education and Training196/1995. 



 

 

57 

 

other psychological programmes and services to learners who need these 

services in mainstream schools.228 The support measures or structures, 

envisaged by SASA, are only channeled towards counselling a learner already 

involved in disciplinary proceedings.229 The use of the words “Ofor counselling” 

in section 8(5)(b) of SASA limits support to counselling only. Often learners face 

challenges in the learning process, which are a result of a broad range of 

experiences in the classroom, at school, at home and in the community, and 

counselling alone cannot offer a solution for this.230 Other education-related 

health, social work, vocational and general guidance, and other psychological 

programmes, could be the best methods to assist learners in need of these 

services.231 

The respective provincial legal frameworks approach education support to 

learners in a similar fashion as the White Paper on Education and Training. For 

instance, the Gauteng School Education Act232 defines "educational auxiliary 

service" as any service necessary to provide for the health and welfare of 

learners. The Eastern Cape School Education Act233 provides that the MEC may, 

out of funds appropriated for this purpose by the Legislature, make provision for 

such educational auxiliary services as he/she may deem necessary. The Free 

State Schools Education Act234 defines "educational support services" as all 

education-related health and social work, general and counselling guidance, 

psychological programmes and services provided to all learners.  

In 2007, the Education Laws Amendment235 introduced “support measures and 

structures for counseling”; however, the legislator did not define the concept to 
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guide the stakeholders on its contents. It is probable that the legislator did not 

consider the provincial legal framework when coming up with section 8(5)(b). 

Provincial Departments of Education have identified and established District-

Based Support Services.236 The District-Based Support Services collaborate 

closely with Social Services Department to ensure a seamless system of support 

to learners who experience behavioural challenges and where the support 

required goes beyond school level.237  

This study finds that support measures or structures, envisaged by the current 

legislation, are not clear to the stakeholders. Education Support Services is an 

appropriate concept and the legislator should make use of it. Education Support 

Services concept, accompanied by provincial legislative instrument, can provide 

programmes for learners who require additional support to enhance their 

participation, inclusion in school, socialization and interaction with others.238 

SASA does, however, not make these services accessible and enforceable. It is 

inconceivable that in the current constitutional supremacy,239 where a child’s best 

interests are of paramount importance in every matter concerning the child, 

SASA could be more comprehensive on suspension and expulsion than on 

support services. Also, the provinces promulgated meticulous regulations on how 

to conduct disciplinary proceedings against learners, but none drafted regulations 

on the provision of support services to learners. 

 
2.3.4 Cooperative governance and intergovernmental relations with regard to 

education support services  

The poor discipline in schools may be caused by factors beyond the control of 

the school and the provincial Department of Education - for instance, socio-
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economic aspects such as a lack of access to basic services, poverty and under-

development.240 There is a need for other government departments, community 

services, private professionals, non-government organisations (NGOs),241 early 

intervention providers and community-based rehabilitation services to cooperate 

with the Department of Education in addressing school discipline challenges.242 

Health professionals could play a significant role in making education support 

services accessible. Where necessary, schools and Provincial Departments of 

Education should acquire the support of health professionals such as 

psychologists, speech therapists, occupational therapists and other therapists to 

conduct more formal assessments of learners.243 The educators’ and parents’ 

role in an inclusive assessment is also crucial. 244 

 

In terms of the Constitution every child has the right to basic nutrition, shelter, 

basic health, care services and social services.245 The state must take 

reasonable legislative and other measures, within its available resources, to 

achieve the progressive realisaiion of each of these rights.246 The Ministry of 

Education intends to explore a holistic and integrated approach to education 

support services, in collaboration with other government departments.247 

Therefore, the Department of Education has to provide the necessary 

infrastructural and human resource support for support services to succeed.248 

 

The goal of the Department of Education is to use schools as vehicles to promote 

access to public services amongst learners, in areas such as health, poverty 
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alleviation, psychosocial support, sport and culture.249 The need is particularly 

strong in the poorest communities.250 To achieve this goal, the involvement of 

other organs of state is required.251 The inclusive, integrated approach 

recognises that issues of health, social, psychological, academic and vocational 

development, and support services for learners with behavioural challenges in 

mainstream schools are interrelated.252 For this to work, the budgetary and other 

material resource implications of working together should be identified and the 

necessary infrastructural support should be in place.253 

 

In this regard, section 41(1)(h) of the Constitution provides that:254 

 
(1) All spheres of government  and all organs of state within each sphere must- 

 
(h)  cooperate with one another in mutual trust and good faith by- 

(i) fostering friendly relations; 
(ii) assisting and supporting one another; 
(iii) informing one another of, and consulting one another on, matters of common 
interest; 
(iv) co-ordinating their actions and legislation with one another; 
(v) adhering to agreed procedures; and 
(vi) avoiding legal proceedings against one another. 

 

“Cooperative governance” refers to the relationships in government, and to the 

relationships between government and civil society.255 One important element of 

cooperative governance is coordination. Coordination involves harmonisation of 

actions and efforts flowing from a shared purpose or vision.256 This could be 

achieved through, amongst others, legislation and legislative mandates of 
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different sphere of government and departments, coordination of functions or 

roles within a clear spatial development framework and alignment of budgets, 

human resources and performance management indicators to efficiently identify 

and meet priority development goals, such as the present.257 For example, there 

is a need to involve, amongst others, learners, educators, parents, counsellors 

and other health professionals, social workers, relevant community 

organisations, business, and community leaders in addressing school discipline 

challenges.258 

 

“Intergovernmental relations” means relationships that arise between different 

governments or between organs of state from different governments in the 

conduct of their affairs.259 To achieve the holistic development of the learners, 

intergovernmental relations must be cherished.  

 

In the context of school discipline, to effectively establish a disciplined and 

purposeful school environment, the legislator should provide legislative 

instruments which enforce cooperative and intergovernmental relations between 

the organs of state on the provision of educational support services to learners. 

Cooperation is needed to ensure satisfactory service delivery, including 

educational support to learners.260 There is a close relationship between 

education, health, well-being and social affairs.261  

 

The Intergovernmental Relations Framework Act was enacted to give effect to 

the cooperative governance principles outlined in the Constitution.262 In practice, 

the implementation of the Intergovernmental Relations Framework Act263 has not 
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improved integrated services.264 Coetzee265 indicates that poor service delivery 

makes one believe that the value, functioning and contribution of cooperative 

governance and intergovernmental relations is a myth. There could be a smooth 

and efficient provision of education support services if the government 

departments and other relevant bodies work together to address school discipline 

as early as possible. 

 

The Department of Basic Education’s Action Plan 2014266 alluded to the fact that 

schools have an important role to play in promoting the overall well-being of 

learners, partly because this contributes to better learning and partly because 

many aspects of well-being (such as physical and psychological health) are 

important in themselves.  

District-Based Support is provided through different kinds of departmental 

structures in the nine provinces, for example, through some form of district centre 

that integrates the various kinds of educational support services.267 All spheres of 

government and all organs of state must cooperate with one another in mutual 

trust and good faith by fostering friendly relations and assisting and supporting 

one another.268 The main task of the government as an institution of society 

includes meeting the needs of the citizens, including children.269   

In order to achieve the objectives of education support services, there should be 

close cooperation amongst government departments and other relevant bodies. 

In the case of Tania Megan 270 the Western Cape High Court held that if the 

school had acted without delay when the learner’s social problems first 

manifested themselves by referring him for professional assistance, it is probable 

that psychological intervention could have been secured timeously to evaluate 
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and assess him psychologically and, if necessary, the Department of Social 

Services could have been involved, as a matter of urgency, to evaluate and 

assess the learner’s socio-economic circumstances.  

 

The Department of Sports and Recreation White Paper on Sports and Recreation 

provides that: 271  

 If South Africa wants to create a better future for its children, physical education and 

sports must be a matter of priority. It can also play an important role in creating 

motivation for, and commitment to life-long participation. Evidence exists that sport 

and physical activity can benefit education. 

To achieve this, the Department of Sports and Recreation should cooperate with 

the Department of Education to maximise access to sport, recreation and 

physical education in every school. In terms of the Draft School Sport Policy,272 

the objectives of the Department of Education with regard to school sport are to 

use these programmes to entrench the democratic values enshrined in the 

Constitution, to develop functional and vibrant institutions of learning and centres 

of community life, and as an integral component of holistic education. School 

discipline can be improved by intergovernmental relations and cooperation 

between the Department of Sport and Recreation and the Department of 

Education in making sport, recreation and physical education accessible to 

schools.  

According to Coetzee,273 there is a direct relationship between poor service 

delivery and cooperative governance. Therefore, in the context of school 

discipline, the concept and implementation of the principle of cooperative 

governance and intergovernmental relations with regard to the provisions of 

education support services will bring a revolution in the education system. 
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CHAPTER 3 

 

EVALUATION OF THE NATIONAL REGULATIONS AND GUIDELINES 

APPLICABLE TO SCHOOL DISCIPLINE 

 

3.1     INTRODUCTION 

This chapter will investigate the enacted national regulations, guidelines, policies 

and regulatory legal framework addressing specific misconducts in schools and 

determine if these provide clear guidelines to education stakeholders. There are 

national regulations and policies which have been promulgated to address 

specific discipline problems encountered by school authorities.274  This chapter 

will evaluate in depth such national documents.   

The legal framework on drug related misconduct will be explored, which will 

include section 8A of SASA, the National Policy on the Management of Drug 

Abuse by Learners, Devices to be Used for Drug Testing and Procedure to be 

followed, and Regulations for Safety Measures at Public Schools. 

The legal framework on unlawful initiation practices in schools will be touched on, 

and thus section 10A of SASA and the Regulations to Prohibit Initiation Practices 

in Schools. For example, the Regulations to Prohibit Initiation Practices in 

Schools do not stipulate the Department of Education’s role in preventing 
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initiation practices in schools; the responsibility is placed solely on governing 

bodies. 

The enacted Regulations for Safety Measures place an enormous responsibility 

solely on schools “to develop action plans to counter threats of violence”. The 

regulations, guidelines and policies on school discipline require a certain 

unavoidable educational level to grasp them.  

In terms of section 20(1)(c),275 the governing body of a public school must 

promote the best interests of the school and strive to ensure its development 

through the provision of quality education for all learners of the school. To 

promote the best interests of the school, the governing body has the task of 

familiarising itself with education legislation and regulations promulgated 

thereunder, especially those on school discipline. The governing body’s ability to 

perform its functions is fundamental in the assessment of the effectiveness of 

school governance in South Africa.276 

The legislator promulgated regulations which furnish the governing body with 

unique powers and rights. It is therefore crucial for governing bodies to acquaint 

themselves with the regulations relevant to school discipline. They provide the 

procedures to be followed in particular instances, and the steps to adhere to.277 

Governing body members, as well as all educators, need to become legally and 

policy “literate” in order to be able to execute their duties and exercise their rights 

in accordance with the applicable legal and policy frameworks.278 An effective 

disciplined school environment, conducive for teaching and learning, begins with 

knowledge and understanding.279 Regulations, guidelines and policies on school 

discipline need a certain educational level to be grasped by the stakeholders. In 

this regard, section 19 of SASA becomes critical. Section 19(1) provides that:  
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Out of funds appropriated for this purpose by the provincial legislature, the Head of 

Department must establish a programme to- 

(a) provide introductory training for newly elected governing bodies to enable them 

to perform their functions. 

Training of governing body members on regulations and policies is integral to 

enable them to grasp the regulations that are applicable to school discipline and 

the implementation thereof. The HOD must establish a programme to provide 

introductory training for newly elected governing body members.280  

The training of school governing body members remains a priority for the 

successful functioning of a governing body.281 Training of governing body 

members should be tailor-made to the needs of the local community and such 

training sessions should be relevant, easy to assimilate, and should motivate the 

targeted group.282 Also, section 16(2)(d) of SASA provides that the principal must 

assist the governing body in handling disciplinary matters pertaining to learners.  

The principal is an educator appointed or acting as the head of a school.283 This 

means that principals are qualified to teach, educate or train learners.284 The 

training on handling disciplinary matters is a complex matter and needs to be 

facilitated by professionals who have recognised expertise in disciplinary 

matters.285 Principals may not be appropriate personnel to assist the governing 

body in matters relating to discipline as issues surrounding discipline may go 

beyond their professional skill.286 

The regulations applicable to school discipline are equally complex and require 

training from suitable professionals in the area of legislative interpretation. If 
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governing bodies receive appropriate training, they will be able to execute their 

legislative mandate in the prescribed way and effectively establish discipline in 

schools. Xaba287 finds that despite various attempts at training and capacity 

building of school governing bodies, including financial resources having been 

expended for this purpose, studies abound on the numerous challenges in the 

governance of schools in South Africa. 

The lack of the HOD training of school governing bodies on regulations, 

especially relating to school discipline, reduce the ability of governing bodies to 

maintain a disciplined school environment.288 Although there are 11 official 

languages in South Africa, all the applicable regulations and policies on school 

discipline have not been translated into all the official languages used by 

governing bodies in the community setting.289  

The single most important factor in education in South Africa, which appears to 

experience insurmountable challenges, is the governing body.290  Thus, it is 

imperative that the HOD establishes a programme to provide continuing training 

to governing bodies to promote the effective performance of their functions, or to 

enable them to assume additional functions.291 Such a programme must be 

financed out of funds appropriated for this purpose by the provincial 

legislature.292 The HOD may request a recognised governing body association or 

other appropriate training authority to train the members of the governing body of 

a particular school or group of schools and to build the necessary capacity.293 

This will require the HOD to enter into an agreement with the governing body 

association, and to a certain extent bear the financial implications of the 

training.294  
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The re-organisation of the school system and the establishment of democratic 

school governing bodies throughout the country require a comprehensive 

programme to build capacity for management and governance, especially on 

school discipline.295 

The members of school governing bodies require the training to enhance their 

level of understanding of numerous regulations and policies promulgated by the 

Minister of Education, applicable to school discipline, in order to effectively 

implement them.296 Properly trained and knowledgeable school governing bodies 

are a key link in the education chain.297 The shift to decentralised school 

governance and management requires the members of school governing bodies 

to develop a wide range of skills and the capability to deal with the complex 

issues and tasks they are expected to fulfill, such as maintaining school 

discipline.298 While there is a willingness amongst parents to play a role in 

governing the education received by their children, including in school discipline, 

there is a great need to develop the skills and capacity amongst elected 

governing body members so that they can effectively undertake their task.299 

As mentioned at the beginning of the introduction, this chapter will investigate the 

enacted national regulations, guidelines, policies and regulatory legal framework 

addressing specific misconducts encountered in schools, and determine if these 

provide clear guidelines to education stakeholders.  
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3.2 INITIATION PRACTICES IN SCHOOLS 

3.2.1 Background  

According to a report of the South African Human Rights Commission 

(hereinafter SAHRC), 300 the Minister of Education approached it to investigate 

initiation practices at schools and higher education institutions with a view of 

making recommendations directed at the institutions, as well as government, with 

the objective that any such recommendations should assist in the regulation of 

initiation practices which could cause harm to learners and students. 

Therefore, the SAHRC in terms of its powers undertook to investigate initiation 

practices at education institutions. The SAHRC, in doing this, adopted an 

investigative process that sought to address initiation practices on a systematic 

basis.301 

The SAHRC reported that student groupings and staff members favoured the 

abolishment of initiation practices.302 The opinion was expressed that initiation 

practices cannot be viewed as a tradition worth retaining. Students described 

these processes as human rights abuses and in conflict with a democratic 

culture, and as having more negative aspects to them than positive.303 The 

students were of the view that tragic and violent incidents occurred as a result of 

the tradition of initiation, and that they were not isolated and extraordinary 

incidents.304 Senior students continued to believe they had the tacit approval of 

the school to put new arrivals through a physical and emotional test and swear 

them to silence.305 
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Learners should be protected from abuse by adults or other learners and 

learners' behaviour should be free of any violence, and in line with the 

democratic values of human dignity, equality and freedom.306 

The SAHRC further found that incidents of initiation practices all occur within an 

institutional culture of authoritarianism and bullying.307  Such a culture is 

premised on a belief that older learners and students are superior to their 

younger counterparts and that they therefore are justified in treating these 

younger counterparts as inferior until the younger counterparts have "paid their 

dues".308  

 

Huysamer309 in an investigation on hazing in boys-only secondary schools found 

that hazing, associated with initiation, is a centuries-old practice aimed at 

initiating newcomers.  

After an extensive investigation, the SAHRC recommended to the Minister of 

Education that initiation practices have to be abolished in all its forms and guises, 

even the most innocent practices.310 The SAHRC311 further recommended to the 

Minister that a commitment be made, through section 61 of SASA, by developing 

regulations that seek to eradicate initiation and other practices in public and 

private schools. Therefore, the legislator promulgated section 61(1)(h) of SASA, 

giving the Minister the enabling provisions to make regulations on initiation 

practices at public and independent schools. 

  

Ultimately, section 10A of SASA was enacted and provided the definition of 

“initiation practices” as:312  
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any act which in the process of initiation, admission into, or affiliation with, or as 

condition for continued membership of, a school, a group, intramural or extramural 

activities, interschool’s sports team, or organization- 

(a) endangers the mental or physical health or safety of a person; 

(b) undermines the intrinsic worth of human beings by treating some as inferior to 

others; 

(c) subjects individuals to humiliating or violent acts which undermine the 

constitutional guarantee to dignity in the Bill of Rights; 

(d) undermines the fundamental rights and values that underpin the Constitution; 

(e) impedes the development of a true democratic culture that entitles an individual 

to be treated as worthy of respect and concern; or 

(f) destroys public or private property. 

 

3.2.2   Prohibition of initiation practices 

Section 10A (1) of SASA provides that- 

A person may not conduct or participate in any initiation practices against a learner 

at a school or in a hostel accommodating learners of a school. 

Learners have the right to a safe environment that is conducive to education, 

including security of property, security of person, well cared for school facilities, 

school furniture and equipment, toilet facilities, absence of harassment in 

attending classes, writing tests and examinations, and partaking in extramural 

activities or sport.313  

 

Regulations314 explicitly prohibit initiation practices in schools. Initiation practices 

undermine the intrinsic worth of human beings by treating some as inferior to 
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others.315  Initiation practices undermine the fundamental rights and value that 

underpin the Constitution.316 These practices infringe upon the right to equality.  

Section 9(1) and (2) of the Constitution provide that: 317 

 

(1) Everyone is equal before the law and has the right to equal protection and 

benefit of the law. 

(2) Equality includes the full and equal enjoyment of all rights and freedoms to 

promote the achievement of equality, legislative and other measures designed to 

protect or advance persons, or categories of persons, disadvantaged by unfair 

discrimination may be taken. 

Initiation practices further transgress the constitutional rights of learners to 

human dignity, freedom and security of the person.318 Section 10 of the 

Constitution provides that:319 

 Everyone has inherent dignity and the right to have their dignity respected and 

protected.   

In terms of the Constitution everyone has the right to freedom and security of the 

person, which includes the right-  

(a) not to be deprived of freedom arbitrarily or without just cause; 

(b) to be free from all forms of violence from either public or private sources; 

(c) not to be tortured in any way; and 

(d) not to be treated or punished in a cruel, inhuman or degrading way.320 

Prohibition of initiation practices is also linked to several dimensions of the right 

to dignity.321 Learners have the right to bodily and psychological integrity.322 The 
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school environment itself must reflect the freedom and the spirit of 

understanding, peace, tolerance, equality of sexes, and friendship among all 

learners, ethnic, national and religious groups, and persons of indigenous 

origin.323 A school which allows bullying or other violent and exclusionary 

practices to occur is not one which meets the requirements of article 29(1) of the 

Convention on the Rights of the Child .324   

In terms of section 10A(2)(a) of SASA, any person who conducts or participates 

in any initiation practices against a learner at a school is guilty of misconduct and 

disciplinary action must be instituted against such a person in accordance with 

the applicable code of conduct, prescribed in section 8. The governing body must 

take disciplinary action against any learner who has inflicted initiation practice(s) 

on another person.325 The governing body, as the body assigned to maintain 

discipline at a school, must take all the necessary steps to eliminate initiation 

practices at a school.  

 

The principal must ensure that no initiation practices take place in his/her school, 

including hostels, or during any school activities away from the school 

premises.326 The principal must put systems in place to encourage learners to 

bring initiation practices to his/her attention and to ensure that such learners are 

free of victimisation.327 The regulation empowers the school governing body and 

the principal to deal with initiation practices in schools. 

 

Furthermore, the principal, in terms of the Regulations to Prohibit Initiation 

Practices in School, has a responsibility to ensure that learners are not subject to 

crimen injuria, assault, harassment, maltreatment, degradation, humiliation or 
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intimidation from educators or learners, and must protect learners from such 

practices.328 The principal must take reasonable steps to ensure that such 

practices are not the result of peer pressure.329  

An institutional culture which actively endorses, or at the very least does nothing 

to eradicate initiation practices which undermine the self-esteem of individuals, 

and/or which subjects individuals to humiliating and violent acts, undermines the 

constitutional guarantee to dignity in the Bill of Rights.330 Initiation practices are 

not in line with learners’ constitutional rights and can endanger the physical and 

emotional safety and development of learners.331 Conduct that violates the rights 

of learners ought to be prohibited and disciplined.332 Although the responsibility is 

placed on the principal to ensure that no initiation practices take place in his/her 

school, the responsibility to take disciplinary action against perpetrators rests 

with the school governing body. 

 

If any initiation practices or acts take place through the actions of learner, the 

governing body must take appropriate action in terms of section 8 of SASA or the 

code of conduct to prevent such practices and to protect learners from such 

practices.333   

 

Surprisingly, the regulations on initiation practices do not say anything on the role 

of the Department of Education in preventing initiation practices in schools. The 

school governing bodies cannot effectively prevent initiation practices on their 

own; they need the diligent cooperation of all relevant stakeholders.334 Every 

educator is responsible for assisting the governing body to prohibit initiation 

practices in schools and during school-related activities. Educators have a duty 
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to control the actions of learners when such actions may inflict harm on others, or 

violate the rights of other learners or educators.335 

 

The regulations on prohibition of initiation practices do not guide the school 

governing body on the appropriate sanction to be imposed or action to be taken if 

a learner has been found guilty of an unlawful initiation practice. Therefore, 

school governing bodies have to use their discretion whether to punish the 

perpetrator or offer educational support services. Nevertheless, it is vital that the 

disciplinary proceedings resulting from unlawful initiation practices should be in 

line with the aims of education and discipline. Thus, they should result in the 

holistic development of the transgressors and the victims, and should contribute 

to all the learners’ understanding of what responsible life in society entails.336 

The evaluation of legislative provisions with regard to school discipline and 

determination on whether these provide sufficient guidelines to stakeholders 

shows that the legislation provides no guidance to school governing bodies on 

how to prevent initiation practices, even the Regulations to Prohibit Initiation 

Practices337 similarly do not provide guidance. School governing bodies and 

principals are entrusted with an important legislative mandate to see to it that 

initiation practices do not occur in schools.338 However, under the prevailing 

circumstances where the HOD fail to provide introductory training for newly 

elected governing bodies and ongoing training to enable them to perform their 

functions, to promote the effective performance of their functions, or to enable 

them to assume additional functions, it is impossible for governing bodies and 

principals to prevent initiation practices on their own, without the HOD playing 

his/her part as contemplated by section 19.339 
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3.3  EVALUTION OF REGULATIONS ON DRUG-RELATED MISCONDUCT IN 

SCHOOLS 

3.3.1  Introduction 

There is concern in South Africa about alcohol abuse among young people.340 

Most of those who use illegal drugs, such as cannabis, will usually have first 

used alcohol and/or tobacco.341 In a high school survey conducted among 

learners in 2002, about half (49.1%) reported to have drunk alcohol, one third 

(30.5%) to have smoked cigarettes, and 12.8% to have used cannabis in their 

lifetime.342  

Young people who display poor discipline seem to be disproportionately involved 

in using illegal substances.343 A longitudinal study among high school learners in 

Cape Town found a strong association between binge drinking, dropout and low 

academic aspirations over a period of two years.344 Also, tobacco, alcohol and 

other substance abuse amongst learners, in particular secondary learners, is a 

problem that undermines learning and learner well-being through absenteeism, 

high risk sexual behaviour and violence.345 

Morojele346 indicated that if schools do not discourage alcohol and other drug use 

among their learners, then these behaviours are likely to occur. The availability of 

drugs in and around schools facilitates their acquisition and use.347 Having low 

academic aspirations and performing poorly at school have been found to be 

related to adolescents’ use of alcohol.348 
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The Minister of Education promulgated the National Policy on the Management 

of Drug Abuse by Learners in Public and Independent Schools and Further 

Education and Training Institution349 to assist and support, not only those 

learners who abuse drugs, but also the majority of learners and staff who do not 

use drugs but who may be affected by the usage of drugs by others. The Policy 

also assists and supports learners with a drug problem, as long as they are 

prepared to cooperate with educators and other professionals involved in the 

treatment and rehabilitation process.  

Studies on drug usage in South Africa point to an increase in drug abuse across 

all communities, irrespective of wealth, although usage rates and drugs of choice 

vary between communities, based on access and cost.350 Evidence indicates that 

school communities are particularly vulnerable and drug use by learners is on the 

increase in both rural and urban schools, including primary schools. 351 The 

presence of illegal substances and drugs on school premises is not conducive to 

creating an acceptable environment in which learning can take place.352 

In terms of section 61(a) of SASA,353 the Minister may make regulations to 

provide for safety measures at public and independent schools. The aim of the 

Regulations for Safety Measures at Public Schools is to establish safe public 

schools, which are free from violence and drugs. In terms of paragraph 4 of the 

Regulation for Safety Measures at Public Schools, all public schools are declared 

drug free and dangerous object free zones.354 No educator, parent or learner, 

and no other person, may possess or use alcohol, illegal drugs, any illegal 

substance or dangerous objects during any school activity.355  
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3.3.2  Search and seizure and drug testing at schools 

3.3.2.1 Constitutional rights of a learner when conducting search and seizure and 

drug testing at school 

The Constitution356 entrenches the right to human dignity,357 privacy358 and 

property,359 amongst others. Random search and seizure and drug testing would 

obviously infringe on these rights.360 However, the Constitution itself provides that 

no right is absolute, given that any right in the Bill of Rights may be limited in 

terms of section 36. Section 36(1) of the Constitution provides that: 361 

The rights in the Bill of Rights may be limited only in terms of law of general 

application to the extent that the limitation is reasonable and justifiable in an open 

and democratic society based on human dignity, equality and freedom. 

Section 8A of SASA is a law of general application in that it applies to all schools 

and is aimed at safeguarding the interest of learners with regard to their right to 

education, which must take place in an environment free of drugs and dangerous 

objects.362 Given that section 8A limits certain rights conferred in the Bill of 

Rights, it must be implemented with due regard to human dignity, privacy and the 

right to property of the learners concerned.363 

Educators and principals in South Africa frequently find it necessary to search 

learners and remove from their possession items which may be harmful to them 

or others.364 When conducting search and seizure and drug testing, all 

information relating to drug use, misuse or dependence by a learner should be 
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treated as confidential.365 The results of the testing cannot be made public, but 

can be shared with the child’s parent or guardian.366 The process must be 

sensitive to the rights of the learner. The principal or his/her delegate must not 

attempt to humiliate the learner or expose his/her drug habit, which will infringe 

on his/her human rights.367   

By its very nature, searches and drug testing are an invasion of privacy and may 

infringe the constitutional and personal rights of learners.368 Search and seizure 

and drug testing in schools are relatively new procedures in South Africa and 

have not yet been tested in the courts.369 Thus, principals and education officials 

are interpreting and implementing section 8A as they see fit.370 

3.3.2.2   Responsibilities of the principal or delegate 

In terms of section 8A(2) of SASA, the principal or his/her delegate may, at 

random, search any group of learners, or the property of a group of learners, for 

any dangerous object or illegal drug, if a fair and reasonable suspicion has been 

established- 

(a)that a dangerous object or an illegal drug may be found on school premises or 

during a school activity; or 

(b) that one or more learners on school premises or during a school activity are in 

possession of dangerous objects or illegal drugs.
371

 

These provisions require the principal or other educators, acting as delegates, to 

search learners for the possession of illegal substances and drugs. It is not 

preferable that educators are expected to take on the role of policing the drug 

                                                           
365

 GN 3427/2002:16. 
366

 GN 3427/2002:16. 
367

 GN 1140/2002 Annexure B 2008:para 62-63. 
368

 Joubert ea 2013:117. 
369

 Joubert ea 2013:122. 
370

 Joubert ea 2013:122. 
371

 SASA 84/1996:s 8A(2). 



 

 

80 

 

usage of learners.372 This may impact negatively on relationships and the culture 

of leaning within the school environment.373 

The principal or his/her delegate may at random administer urine or other non-

invasive test to any group of learners, who on fair and reasonable grounds are 

suspected of using illegal drugs, after taking into account all relevant factors 

contemplated in subsection 3.374 The principal or his/her delegate must- 

(a)within one working day, if practicable, inform the parent that a random test or 

search and seizure was done in respect of his or her child; and 

(b) inform the learner and his or her parent of the result of the test immediately 

after it becomes available.
375

 

If the police cannot collect the dangerous object or illegal drug from the school 

immediately, the principal or his/her delegate must- 

(a) take the dangerous object or illegal drug to the nearest police station; and 

(b) hand the dangerous object or illegal drug over to the police to dispose of it in 

terms of section 31 of the Criminal Procedure Act, 1977 (Act No. 51 of 

1977).376
 

Clearly, in terms of the cited legislative provisions, the principal or educators, 

acting as delegates, are required to usurp the South African Police Services’ task 

on the learners of the school. SASA places an unbearable obligation on school 

governing bodies and principals in the context of school discipline. Some tasks, 

such as searching learners, fall beyond the duty of principals and school 

governing bodies. Therefore, there is a need for the legislative intruments to 

demand cooperative governance and intergovernmental relations among the 
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government departments and entities - particularly in the context of school 

discipline.377   

 

3.3.2.3 Prerequisites for random search and seizure and drug testing at schools 

With regard to a urine or other non-invasive test, a learner contemplated in 

subsection 8 may be subjected to a urine or other non-invasive test for illegal 

drugs only if- 

(a) the test is conducted by a person of the same gender; 

(b) it is done in a private area and not in view of another learner; 

(c) one adult witness, of the same gender as the learner, is present; 

(d) the sample is clearly and correctly labelled with full particulars as contemplated in 

subsection (5), with the necessary changes; and 

(e) a device contemplated in subsection (11) is used.
378

 

With regard to a body search, where a search contemplated in subsection 2 

entails a body search of the learners in question, such search may only- 

(a) be conducted by- 

(i) the principal, if he or she is of the same gender as the learner; or 

(ii) by the principal’s delegate, who must be of the same gender as the learner; 

(b) be done in a private area, and not in view of another learner; 

(c) be done if one adult witness, of the same gender as the learner, is present; and 
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(d) be done if it does not extend to a search of a body cavity of the learner.379
 

In regard to a search of any group of learners or the property of a group of 

learners, a random search may be conducted of any group of learners, for any 

dangerous object or illegal drug, if a fair and reasonable suspicion has been 

established- 

(a)That a dangerous object or an illegal drug may be found on school premises or 

during a school activity; or 

(b)That one or more learners on school premises or during a school activity are in 

possession of a dangerous objects or illegal drugs.
380  

In terms of section 8A(3)(a),381
 random search and seizure may only be 

conducted after taking into account all relevant factors, including- 

(i) the best interest of the learners in question or of any other learner at the 

school; 

(ii) the safety and health of the learners in question or of any other learner at 

the school; 

(iii) reasonable evidence of illegal activity; and 

(iv) all relevant evidence received.  

A search must be reasonable and proportional to the suspected illegal activity.382 

If a search should be conducted of any group of learners or the property of a 

group of learners, the principal or his/her delegate cannot target the particular 

learner(s). Regulations prohibit random searches of an individual learner.383  
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3.3.2.4  Handling of seized dangerous object or illegal drug 

In terms of section 8A(5) of SASA, any dangerous object or illegal drug that has 

been seized must- 

(a) be clearly and correctly labelled with full particulars, including- 

(i) the name of learner in whose possession it was found; 

(ii) the time and date of search and seizure; 

(iii) an incident reference number; 

(iv) the name of person who searched the learner; 

(v) the name of the witness; and 

(vi) any other details that may be necessary to identify the item and incident; 

(b) recorded in the school record book; and 

(c) handed over to the police immediately to dispose of it in terms of section 31 of the 

Criminal Procedure Act, 1977 (Act No. 51 of 1977).384 

If the police cannot collect the dangerous object or illegal drug from the school 

immediately, the principal or his/her delegate must- 

(a) take the dangerous object or illegal drug to the nearest police station; and 

(b) hand the dangerous object or illegal drug over to the police to dispose of it in 

terms of section 31 of the Criminal Procedure Act, 1977 (Act No. 51 of 1977.)385 

In this process the Police Services must be involved from the start of the search 

process. The task of searching suspects fall within their ordinary functions. 

Educators should be allowed to occupy themselves with teaching and learning. 
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3.3.2.5 Consequences to learner(s) who tested positive or who are found in 

possession of a dangerous object, or an illegal drug is found in his/her 

possession. 

A learner may be subjected to disciplinary proceedings if- 

(a) a dangerous object or illegal drug is found in his or her possession; or 

(b) his or her sample tested positive for an illegal drug.386   

3.3.2.6  Support to learners who abuse/use drugs 

The purpose for promulgating the policies on the management of drug abuse by 

learners is to assist and support those learners who abuse drugs, but also the 

majority of learners and staff who do not use drugs, but who may be affected by 

the usage of drugs by others, while assisting and supporting learners with a drug 

problem, as long as they are prepared to cooperate with educators and other 

professionals involved in the treatment and rehabilitation process.387 

Learners who use or abuse drugs should not be condemned in the school 

society, but should be assisted.388 They should be referred to professionals (paid 

for by their parents) or utilise the Provincial Departments of Education’s Support 

Units.  

Learners who have experienced or are experiencing problems as a result of 

alcohol and drug use, misuse or dependency, and accept treatment, should be 

afforded the appropriate assistance, and should not be denied the opportunity to 

receive an education or the right to reintegration into the same school.389 
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The focus of conducting random search and drug testing in schools is on 

identifying a drug abuse problem, and learners who are victims of dependency 

must be assisted before they are subject to disciplinary proceedings.390  

 
3.3.2.7 Dealing with a learner who is unwilling to be searched 

If reasonably practicable, the parent should be telephoned or a message should 

be sent to the parent to inform them that the learner is unwilling to cooperate in a 

lawful search and seizure procedure, as provided for by SASA, and that the 

learner will be handed over to the police.391 In the specific circumstances of an 

unwilling learner, the chances are higher that the learner will ultimately be 

subjected to disciplinary proceedings. This will also constitute misconduct of 

objectionable behaviour392 and therefore punishable. 

If the parent indicates that he/she is willing to participate by instructing the 

learner to cooperate in a search and seizure, which is being conducted in terms 

of section 8A, where the outcome is linked to an internal disciplinary process, the 

parent may be given a reasonable opportunity to come to the school and to 

instruct the learner to cooperate.393   

If either the learner or the parent refuses to cooperate, the matter, and the 

learner, must be handed over to the Police, so that they may conduct a search in 

terms of the Criminal Procedure Act.394 The outcome of such a search is linked to 

a Criminal Court Process with possible criminal prosecution.395 
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3.3.3   Learners dealing in drugs 

In terms of the Drugs and Drug Trafficking Act,396 “deal in” in relation to a drug 

includes performing any act in connection with the trans-shipment, importation, 

cultivation, collection, manufacture, supply, prescription, administration, sale, 

transmission or exportation of the drug. 

In the case of Nomgquibelo Cynthia Mose and Minister of Education, Western 

Cape and Others,397 the learner in this case was selling dagga to other learners 

at school, whilst in a school uniform. The governing body, after a fact-finding 

hearing, recommended his expulsion to the HOD. The HOD, after considering 

the recommendation of the school, expelled the learner. The learner lodged a 

juridical review. The court dismissed the application and the learner was expelled 

for selling dagga to other learners.398 

Therefore, learners who are “dealing in” drugs; learners who are not making use 

of the assistance offered to them; or learners who do not change their drug-

related ways after being offered assistance will face harsh disciplinary action.399 

3.3.4   Evaluation of section 8A of SASA and its regulations 

At first glance, section 8A of SASA seems to be clear, but is not. It creates an 

unnecessary misunderstanding of search and seizure and drug testing.  

Section 8A(2) makes use of the words “search any group of learners or the 

property of a group of learners”. The implication of this phrase is that a search 

can only be done on a group of learners. This phrase delays the eradication of 

drug use in schools, or the possession of dangerous objects.   
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The section further implies that a principal cannot search an individual learner, 

despite the strong and fair suspicion that an illegal drug may be found in the 

possession of the learner, or that the learner will test positive for drug use. The 

reference to the word “group” places unnecessary limitation on the part of school 

authorities. 

If there is a fair and reasonable suspicion against an individual learner, why 

should a search be conducted on a “group of learners”? In inserting the word 

“group”, the legislator failed to bear in mind the objective of section 8A, which is 

to assist the learner who is a victim of dependency. 

The phrase “group of learners”, as used in section 8A(2), may hamper the 

learning and teaching process, if compared to a search of the suspected 

individual learner or learners. What is the rationale for limiting the search and 

urine test to “a group of learners” and not an individual who is reasonably and 

fairly suspected of being in possession of, or will test positive for the use of illegal 

drugs? 

Section 8A of SASA and the regulations promulgated under it do not incorporate 

the role of the Department of Education in eliminating drug-related misconduct in 

schools and the possession of illegal substances. 

In addition, the SAHRC400 suggested that the use of the provision, section 8A(2), 

could damage the trust relationship between educators and learners.  

In South Africa, there is already a shortage of teachers, and consequently 

classrooms are often overcrowded.401 Therefore, to expect principals and 

educators (delegates) to conduct search and seizure will shift their focus from 

performing their core responsibilities; thus, they will be expected to perform 
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duties that are outside their employment contract and the Employment of 

Educators Act 76 of 1998.402  

 

3.4      SAFETY IN PUBLIC SCHOOLS 

3.4.1  Introduction 

A safe school is a school that is free of danger and where there is an absence of 

possible harm, a place where non-educators, educators and learners may work, 

teach and learn without fear of ridicule, intimidation, harassment, humiliation, or 

violence.403 In general, schools should be orderly places in which children and 

young people, as well as teachers and other education workers, feel safe.404 

Carrying knives, guns and other weapons underline the extent of violence and 

crime experienced in South African communities which generally impacts 

negatively on education and what happens in schools, in particular.405 Bester406 

found that the main cause of violence is academic tension, not the repercussions 

for behaviour and violence modelled by society. 

What we do in our schools on a day-to-day basis in regard to discipline may be 

related to serious crime and violence. By implementing comprehensive 

programmes that improve the school climate and reduce minor disruptions, 

schools may be able to reduce the risk of more serious incidents.407 Thus, day-

to-day disruptions and serious violence are in some way related.408   
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There is no single strategy which can keep South African schools safe, rather, 

the most effective programmes are comprehensive, applying an array of 

strategies to promote a safe school climate and respond to disruption.409   

Surveillance cameras, metal detectors and the most widely used electronic 

approaches to security could help to some extent to bring safety in schools.410 

However, Skiba411 holds the view that preventive programmes, such as bullying 

prevention, peer mediation or anger management have far more effective results 

than technology-based fixes such as metal detectors or video surveillance 

cameras. Mayer412 explained that the psychological impact of security strategies 

is also important to consider and argued that preliminary data suggests that 

metal detectors may create more disorder and fear than not. 

A number of conflict resolution or violence curricula have documented promising 

changes in learners’ attitude and behaviour.413 Peer mediation appears to be a 

promising tool that can help teach learners methods to settle their conflict without 

resorting to violence.414 

The most frequently adopted circumscribed violence reduction programme, 

counselling, testing, coaching, and/or training are provided to promote individual 

behaviour change with respect to cooperative, pro-social, and peaceful strategies 

to resolve conflicts.415 

When violent incidents occur in schools, they obstruct teaching and have a 

malign influence on the working environment of teachers and the quality of 

learning of pupils.416 This further implies that educators spend most of their time 

focusing on solving problems associated with school violence, instead of 
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focusing on effective teaching and learning.417 Whilst occurrences of most 

serious violence remain low, any violent incident can be distressing both for 

those directly involved and for those who witness it.418  

Violence in schools has received widespread media coverage and clearly 

impacts negatively on the physical and mental health of learners.419 A video 

surfaced in 2014 that shows a pupil (in a school uniform) at Sizimele High School 

in Dannhauser, KwaZulu-Natal being murdered in full view of other pupils at the 

school.420 The attack happened after pupils attended their morning assembly. It 

transpired that learners were carrying dangerous weapons at school, including 

knobkieries and sticks, and they fought and consequently the victim was 

murdered.421 For instance, 16% of Grade 8 to 11 learners reported having been 

threatened by a weapon such as a gun, knife, panga or knobkierie on school 

property.422 

In the United States, from 1 July 2010 to 10 June 2011, there were 31 school-

associated violent deaths in elementary and secondary school.423 In South 

Africa, the Western Cape Education Department had to temporarily close 14 

schools in Manenberg because of an increase in gang violence.424 Schools exist 

within and are connected to local communities, where effects of gang activity, 

access to guns, and neighbourhood violence can be introduced into schools.425 

This is how violence has invaded South African schools. According to media 

reports, bullets were fired into a classroom at one school and two gang members 
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entered the premises of another school.426 The safety of educators and learners 

is under threat.427   

Clearly, managing gun access by youths is a nation, state and community level 

challenge far beyond the authority of schools.428 The availability of guns is 

spreading among young people, despite the prohibition of possession of a 

firearm unless a person holds a license, permit or authorisation.429  

In this regard, section 61(a) of SASA provides that: 

 The Minister may make regulations to provide for safety measures at public and 

independent schools. 

 

3.4.2 Violence free public schools  

To prevent similar occurrences to the incidents mentioned above, the Minister of 

Education promulgated Regulations for Safety Measures at public schools.430  All 

learners have the right to learn in a safe and protective school environment.  

Preventing violence in schools can improve the learning environment and the 

academic performance of learners and educators.431 School violence prevention 

programmes are most likely to be effective when they are rigorously evaluated 

and reinforced by community-wide prevention activities that schools, the 

community, learners, organisations, and families have strategically planned, 

implemented, and evaluated.432    
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Paragraph 4(1) of the Regulations for Safety Measures at Public Schools 

provides that all public schools are declared drug free and dangerous free 

zones.433   

The Regulations define dangerous objects as:  

(a) any explosive material or device; 

(b) any firearm or gas weapon; 

(c) any article, object or instrument that may be employed to cause bodily harm to a 

person or damage to property, or to render a person temporarily paralysed or 

unconscious; or  

(d) any object that the Minister may, by notice in the Gazette, declare to be a 

dangerous object for the purposes of these regulations. 

No person may carry any dangerous object on school premises.434 No person 

may cause any form of violence or disturbance that can negatively impact on any 

school activities.435 No person may wittingly condone, connive in, hide, abet 

someone in, or encourage the possession of dangerous objects, or refuse, fail or 

neglect to report the sighting or presence of any dangerous object to the principal 

or the Police Services as soon as possible.436 No person may directly or 

indirectly cause harm to anyone who exposes a person who is trying to hamper 

the prevention of dangerous activities or the prevention of the presence of 

dangerous objects.437 

Public schools must cooperate with police stations to ensure that visible policing 

is present during all sports and cultural events at the schools.438 This implies that 
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public schools must take reasonable measures to ensure the safety of learners 

during a school activity.439 

The Regulations for Safety Measures at Public Schools440 do not provide 

possible sanctions to be imposed or steps to be taken if a learner contravenes 

the Regulations. The school governing bodies have to use their discretion in this 

regard. 

 
3.4.3 Action plans to counter threats of violence in schools 

Paragraph 9(5) of the Regulations for Safety Measures at Public Schools 441 

provides that: 

 

 Schools must develop action plans to counter threats of violence that could have a 

negative impact on school activities, and to implement regulation 4(1). 

 
In terms of the provisions cited above, a school is solely responsible for 

developing action plans to counter threats of violence. This responsibility is 

practically impossible for some schools. It cannot simply be assumed that all 

schools have the necessary capacity to develop action plans to counter threats of 

violence. These provisions place an unrealistic responsibility on schools that do 

not have the capacity.  

Furthermore, the Regulations do not guide schools on how to develop such an 

action plan to counter threats of violence, what it contents should be, and who 

should be involved in the process. Therefore, there is a need for the legislator to 

demand that cooperative governance and intergovernmental relations become a 

reality among the government departments and entities, particularly in the 
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context of school discipline, to draft action plans to counter threats of violence 

and to ensure that these plans are implemented.442   
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CHAPTER 4 

 

EVALUATION OF LEGISLATIVE PROVISIONS ON THE SUSPENSION AND 

EXPULSION OF LEARNERS FROM A PUBLIC SCHOOL 

 

4.1 INTRODUCTION 

In this chapter, the study will evaluate the legislative provisions with regard to 

school discipline, particularly suspension and expulsion as sanctions to enforce 

discipline in schools.  

In many instances, school governing bodies, after finding a learner guilty of 

committing a serious misconduct, suspend and forward recommendations in 

terms of SASA for the expulsion of such a learner.443 This chapter will evaluate 

the existing legislative provisions with regard to suspension and expulsion, and 

determine whether these provide sufficient guidance to the stakeholders.  

For instance, it is a topical issue whether the school governing body can suspend 

a learner and simultaneously recommend his/her expulsion to the HOD. Section 

(1E)444 of SASA allows suspension, together with a recommendation for 

expulsion of a learner, whereas section 9(1C) of SASA implies a different view. In 

practice, some school governing bodies are not certain what the correct 

procedure is because the legislation is not clear on this point.  

Another challenge, experienced by school governing bodies in their efforts to 

establish and maintain school discipline, is HODs’ failure to finalise 

recommendations for expulsion within the legislative time frames.445 SASA is 

explicit that an HOD must consider the recommendation by the governing body 
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and decide whether or not to expel a learner within 14 days of receiving such 

recommendation.446 However, the legislator does not stipulate what should 

happen if the HOD does not finalise the recommendation for expulsion within the 

prescribed time frame.447  

Also, the current legislation does not afford the aggrieved school governing body 

the right to lodge an appeal against an HOD’s decision pertaining to the 

recommendation for expulsion. Therefore, the unsatisfied governing body has to 

take the matter to court for resolution. This could be exigent for many schools 

which do not have financial muscle to approach judiciary system and will be 

forced to adopt the decision of the HOD.   

There are no guidelines stipulating what the HOD should take into account in 

deciding whether to expel a learner or not, which opens the door for 

unreasonable and subjective decision-making.448 In the case of Queens College 

Boys High School v MEC, Department of Education, Eastern Cape, the school 

governing body stated that: 449  

An analysis of reasons for the decisions of the Head of Department viewed 

cumulatively confirmed institutional bias against approving recommendations for 

expulsion which indicated that Head of Department had abdicated her 

responsibility to apply her mind to the facts. 

Some schools have therefore approached the courts to review the decisions of 

HODs not to expel learners, and, in all instances, have been successful.450 
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The Constitution451 entrenched the right to a basic education; this right, like any 

other right in the Bill of Rights, may be limited in terms of law of general 

application to the extent that the limitation is reasonable and justifiable in an open 

and democratic society based on human dignity, equality and freedom, taking 

into account all relevant factors contemplated in section 36(11) of the 

Constitution.452  

In the case of George Randell Primary School v MEC Education Department 

Eastern Cape,453 the High Court held that: 

it may well be so that the HOD had good intentions of giving protection to the third 

respondent, a 13-year-old child, but the circumstances of this case clearly called for 

the limitation of the rights of the learner in terms of sections 28 and 29 of the 

Constitution to the extent of the infractions of which he was found guilty.   

Section 9 of SASA454 is the law of general application and it permits the school 

governing body and the HOD to exclude a learner from a public school if his/her 

conduct disrupts learning and teaching operations. A learner, by his/her own 

misconduct, may forfeit his/her legitimate entitlement to attend the public school 

in terms of section 9 of SASA. The continued right to attend school is dependent 

on the learner’s behaviour during the time of schooling.455 The governing body 

may suspend, and the HOD can legitimately deprive a learner of the opportunity 

to attend the school on a disciplinary basis, provided that the due process 

principle is observed. 
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In Mose v Minister of Education, the Western Cape Department of Education and 

Others, the Western Cape High Court held that:456 

Learners and in particular learners at high school institutions cannot place in 

jeopardy his or her fellow learner’s equally important right to proper basic 

education in a safe environment by indulging in serious misconduct, like selling 

and abusing illegal drugs at school premises. With rights come responsibilities. 

Learners and more importantly, must appreciate and understand that 

misconduct, like in open society, attracts sanctions and in appropriate 

circumstances, may include expulsion.   

The expulsion of a learner does not imply that the learner cannot attend any 

other school, but only implies that the learner cannot return to a particular 

school.457  If a learner, who is not subject to compulsory attendance, is expelled 

from a school the parents of the learner may make alternative arrangements for 

his/her placement at another school and may request the assistance of the 

provincial Education Department.458  

Suspensions and expulsions are legitimate sanctions and learners should not 

think that they cannot be suspended or expelled simply because it is their first 

offence or infraction of a code of conduct, rule or policy.459 Upon checking 

section 8 and 9,460 it transpires that the governing body is expected to resort to 

suspension and recommendation for expulsion judiciously and sparingly, 

primarily in response to serious misconduct.  

In UK, Department of Education provided guidance to schools that whilst 

expulsion may still be an appropriate sanction, schools should take account of 

any contributing factors that are identified after an incident of poor behaviour has 

                                                           
456

 Mose v Minister of Education, the Western Cape Department of Education, Gabru and Others [2008], 

ZAWCHHC 56:21. 
457

 Reyneke 2013a:178. 
458

Western Cape PN 365/2011:para 10(2). 
459

 GN 776/1998:7.6. 
460

 SASA. 



 

 

99 

 

occurred.461 For example, where it comes to light that a learner has suffered 

bereavement, has mental health issues or has been subject to bullying.462  

In light of the above, it is critical for this study to evaluate the legislative 

provisions with regard to school discipline, particularly regarding suspension and 

expulsion as sanctions to enforce school discipline.  

 

4.2  SUSPENSION OF A LEARNER PRIOR TO A DISCIPLINARY PROCEEDING 

AS A PRECAUTIONARY MEASURE 

Ndofirepi463 aptly stated that suspension is a punishment measure employed in 

South African schools. It appears as if suspension and expulsion are used to rid 

schools of learners who are perceived to be troublemakers.464  As a general rule, 

a notice and a disciplinary hearing should precede the suspension of a learner 

from a school. 465 However, a learner whose presence poses a continuing danger 

to persons or property, or an ongoing threat of disrupting the academic process 

may immediately be suspended from a school, provided that the learner has 

been granted a reasonable opportunity to make representation to it in relation to 

such a suspension.466  

Section 9(1) of SASA provides that: 

The governing body may, on reasonable grounds and as a precautionary measure, 

suspend a learner who is suspected of serious misconduct467 from attending school, 
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but may only enforce such suspension after the learner has been granted a 

reasonable opportunity to make representations to it in relation to such suspension. 

In terms of the above cited provisions, school governing bodies have the 

legislative power to suspend a learner prior to the disciplinary proceedings, as a 

precautionary measure for allegedly committing a serious misconduct.468 The 

governing body of a public school must always promote the best interests of the 

school and strive to ensure its development through the provision of quality 

education for all learners at the school, and secure their safety.469 

The grounds that the school governing body may rely on when imposing 

preliminary suspension as a precautionary measure are as follows: If there is a 

possibility that the learner’s presence at the school will lead to disruption, injury 

to other learners or damage to property; or, if there is a reasonable prospect that 

the presence of the learner will prejudice the disciplinary proceedings because 

he/she will tamper with evidence or intimidate witnesses.470  

However, the suspension of a learner prior to a disciplinary hearing must not be a 

standard practice in every case.471 This form of suspension is only reserved for 

cases where the learner is suspected of committing a serious misconduct. The 

school governing body must however not make preliminary suspension 

mandatory for suspicion of every serious misconduct. Each case must be 

determined on its merits. 
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When the governing body suspends a learner in terms of section 9(1), as a 

precautionary measure, the governing body must give such a learner a 

reasonable opportunity to make representations on why he/she should not be 

suspended as a precautionary measure.472 Thereafter, the governing body must 

consider and give weight to the representation made and decide whether to 

suspend the learner or not.  If the governing body suspends a learner without 

giving him/her the opportunity to make a representation, such suspension will 

become unlawful and may be one of the grounds for the HOD to decline 

expulsion of such a learner in relation to the misconduct in question.  

Should the governing body decide to suspend a learner as a precautionary 

measure, and after giving the learner a reasonable opportunity to make 

representation to it in relation to such suspension, the governing body must 

conduct disciplinary proceedings within seven school days after the suspension 

of such a learner.473 It is therefore implied that the suspension of a learner as a 

precautionary measure should be confined to seven school days,474 unless the 

school governing body requests the HOD for approval for continuation of the 

suspension of such a learner.475 This means once the learner is suspended as a 

precautionary measure, the governing body is compelled by the legislator to 

conduct the disciplinary proceedings within seven school days after the 

suspension of such a learner. 

It needs to be pointed out that currently the legislator does not prescribe a time 

frame to the governing body to conduct disciplinary proceedings against a 

learner who is not on suspension. There is also a need to provide school 

governing bodies with the time frame to institute disciplinary proceedings against 

a learner, who is not on suspension, as a precautionary measure. 
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Moreover, section 9(1) of SASA appears to be unreasonable - its 

unreasonableness lies in the following: it requires every learner who is suspected 

of serious misconduct to make representation. Not all learners in lower grades in 

primary or special schools have the mental capability to make meaningful 

representations. This provision does not take into account the age differences of 

learners, their maturity and stage of development, gender, background, or any 

other relevant characteristics of that child.476  

Further, section 9(1) of SASA does not request the school governing body to 

consider and apply its mind to the representation made by the learner. This 

means SASA only requires the school governing body to grant the learner a 

reasonable opportunity to make representations in relation to suspension, but 

does not require the school governing body to take such representation into 

account when taking a decision. 

Section 9(1B) of SASA provides that if disciplinary proceedings are not 

conducted within seven school days after the suspension of a learner, the 

governing body must obtain the approval of the HOD for continuation of the 

suspension of such a learner.477 The legislation does not guide the stakeholder 

as to what may constitute valid reasons for not conducting disciplinary 

proceedings within seven school days. What if the reasons for not conducting the 

disciplinary proceedings within the stipulated time frame are attributable to the 

actions of the school governing body? All these issues are not addressed by the 

legislator. 

In section 9(1B), the use of the phrase “must obtain the approval of the Head of 

Department for the continuation of the suspension” is ambiguous. Firstly, this 

provision guarantees the approval of the HOD. Secondly, the provision does not 

guide the school governing body on how to obtain the approval of the HOD. 

Thirdly, the provision does not give the HOD the power to consider the 

request/application and to apply his/ her mind.  
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In relation to section 9(1B), amendments should be effected to state that the 

governing body should also furnish the HOD with reasons for not conducting the 

disciplinary proceedings within seven school days - as contemplated by section 

9(1A).478 Also this subsection should be clear in stating that the school governing 

body must “apply” for the approval of the HOD, and the HOD must consider such 

an application. It should also provide a time frame for the HOD to consider and 

finalise the application for continuation of the suspension. Another point left 

unaddressed with regard to section 9(1B) is whether the HOD needs to afford the 

school governing body a reasonable opportunity to submit representation if 

he/she is going to take a decision that will materially or adversely affect the 

expectations or rights of the school governing body.479  

When the HOD considers a section 9(1B) request, he/she must take into account 

whether the school governing body’s failure to conduct the proceedings within 

seven school days was arbitrary, capricious, on an abuse of discretion, or upon 

unlawful procedure.480 The HOD must also take into account the best interests of 

the learner involved; other learners’ right to education may also not be infringed 

unreasonably.481   

The governing body is not permitted to continue with the suspension of a learner 

without the approval of the HOD. However, the latter should not unreasonably 

delay responding to the request of the governing body. The HOD must deal with 

the request as expeditiously as possible because there is often a possibility of 

violating the rights of the involved learner and other learners’ right to basic 

education.482   

The legislator does not guide the school governing on what to do if the HOD 

turns down its request for the continuation of the suspension of the learner. The 

legislation is silent on whether the school governing body must accept the HOD’s 
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decision as final, or appeal to the MEC, or apply to the High Court for an order to 

force the HOD to grant his/her approval. All these issues are not addressed by 

the legislator. 

 

4.3 SUSPENSION OR RECOMMENDATION FOR EXPULSION OF A LEARNER 

FOLLOWING DISCIPLINARY PROCEEDINGS 

In terms of section 9(1C)(a) of SASA,483 if a learner is found guilty of serious 

misconduct during the disciplinary proceedings, a governing body may impose 

the suspension of such a learner for a period not longer than seven school 

days.484 A learner, who was suspended prior to the disciplinary proceedings as a 

precautionary measure, can also be suspended for another period not longer 

than seven school days, if such a learner is found guilty of a serious misconduct 

during the disciplinary proceedings.485 In such a case, a learner would have been 

suspended for a period of 14 school days. This period of suspension is legitimate 

in terms of the prescripts of SASA.486   In terms of section 9(1C) of SASA, there 

are three alternatives available to the school governing body if a learner is found 

guilty of serious misconduct. These alternatives are either to: 

1. Impose the suspension of such learner for a period not longer than seven school 

days;487 or 

2. Impose any other sanction contemplated in the code of conduct of the public 

school;488 or 

3. Make a recommendation to the Head of Department to expel such a learner from 

the public school.489 
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In section 9(1C) the legislator made use of the word “or” which implies that the 

school governing body has the discretion to impose only one of these sanctions. 

That means, the school governing body cannot impose a sanction of suspension 

on a learner and also recommend for expulsion. The school governing body must 

impose only one sanction, either suspension, or allow the learner at school and 

recommend for his/her expulsion. Expulsion as a sanction lies with the discretion 

of the HOD whether to impose it or not.490 

In practice, school governing bodies interpret SASA differently. They suspend a 

learner at the end of disciplinary proceedings for a period not longer than seven 

school days and also make a recommendation to the HOD to expel such a 

learner from the school. Section 9(1C) uses “or” between suspension and 

recommendation to the HOD to expel such a learner from the school. This 

implies that the school governing body should choose only one sanction it wants 

to impose on the learner who is found guilty of a serious misconduct. Had the 

legislator intended to allow suspension plus recommendation to the HOD to 

expel the learner, the legislator should not have used the word “or” in section 

9(1C), therefore making it appear as if the school governing should choose only 

one option. If the legislator intended suspension and recommendation to the 

HOD to expel the learner, then the appropriate words to be used would be 

“and/or”.  

Furthermore, paragraph 3(1) of the Free State Regulations Regarding the 

Discipline of Learners491 also makes use of the word “or” between suspension 

and expulsion, therefore implying that the school governing body cannot apply 

both of them. 

Section 9(1C) of SASA may jeopardise the safety of other learners and staff 

members of a school when dealing with a learner who poses a danger to the 

safety of others because in line with this subsection the school governing body 

should not suspend the learner and recommend to the HOD to expel such a 
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learner. There are circumstances which call for suspension as a precautionary 

measure and suspension at the disciplinary proceedings, coupled with a 

recommendation to the HOD to expel the learner.  

Another subsection in SASA contradicts section 9(1C). In terms of section 9(1E) 

of SASA, a governing body may suspend or extend the suspension of a learner 

for a period not longer than 14 days, pending the decision of the HOD whether or 

not to expel such a learner from a public school. This means the school 

governing body can suspend and recommend to the HOD to expel such a 

learner. Under section 9(1E), the HOD may decide to expel the same learner for 

the misconduct he/she has been duly suspended for in terms of section 9(1C)(a).  

According to the doctrine of double jeopardy,492 once the school governing body 

imposes suspension on the learner for a particular misconduct, the HOD cannot 

impose expulsion or any other sanctions on the same learner for the same 

misconduct he/she was suspended for. Although this principle is mostly raised in 

criminal and labour law proceedings, in education law it still does not sound 

correct for the school governing to sanction a learner to suspension and the HOD 

also to sanction him/her to expulsion for the same misconduct.  

There is an embedded principle in the South African legal system that no person 

may be punished twice for the same offence.493 In this regard, section 9(1E) of 

SASA does not take into account the best interests of learners as it allows 

suspension for a period not longer than 14 days pending the decision of the HOD 

whether or not to expel such a learner. This means that the HOD is given the 

power to expel a learner who has already been suspended by the school 

governing body for the same misconduct. 
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4.4    RECOMMENDATION TO THE HOD TO EXPEL A LEARNER FROM A PUBLIC 

SCHOOL 

A learner at a public school may be expelled only by the HOD if found guilty of 

serious misconduct after fair disciplinary proceedings.494 Only the HOD or a 

person delegated by him/her has the authority to expel a learner from a 

school.495 With regard to expulsion, a governing body may only recommend to 

the HOD to expel a learner; it should not itself expel such learner from a public 

school.496 

The recommendation by the school governing body to the HOD to expel a 

learner is a prerequisite and an indispensable element for the expulsion of a 

learner from a public school.497 The HOD cannot of his/her own accord expel a 

learner from a public school without a recommendation. In accordance with the 

administrative law principles, the HOD’s power to expel learners under section 9 

of SASA is dependent on the preconditions of a recommendation by the 

governing body.498 This is in line with the principle that state functionaries may 

only do what the law empowers them to do.499  

It must be explicit from the papers that the governing body requests the HOD to 

expel the learner concerned. The governing body may not merely forward the 

disciplinary documents (such as the charge against the learner, the letter inviting 

the learner to the hearing, the minutes of the hearing, and the letter 

communicating the outcome of the hearing) to the HOD without clearly 

recommending to him/her to expel the learner. 
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Once the governing body has made the recommendation, the HOD must 

consider it and must decide whether or not to expel the learner within 14 days of 

receiving such a recommendation.500 In the case of Maritzburg College v Dlamini 

NO and Others501 the school brought an application to court against the HOD of 

the KwaZulu-Natal Department of Education for delaying in responding to its 

recommendation to expel two learners. In the founding affidavit, the school 

related the following history of delay by the HOD to respond to their 

recommendation for expulsion:    

(i) in the case of another learner, the school apparently waited a year for a decision 

from the HOD. 

(ii) in the case of one pupil, the governing body recommended for expulsion and 

allegedly waited for 21 months for a response from the HOD. 

(ii) in yet another matter, 11 months apparently lapsed without response from the 

HOD on a recommendation for expulsion. 

In addressing the tendency of the HOD to delay in responding to a 

recommendation for the expulsion of a learner, the court stated that: 502  

I find it disturbing (to put it mildly) that a public official had to be galvanized into 

action to do his duty only when served with a court application. Even more 

disturbing is HOD’s attitude as spelt out in paragraph 11 of his answering affidavit 

that there is “A no obligation on me to expeditiously make a decision on 

expulsion as a number of issues had to be considered by me”. HOD then goes on 

in the paragraph to state that to expect him to make a decision within 2 months 

was “utterly unreasonable “. This attitude not only ignores the obligations of the 

Governing Bodies to maintain discipline and good standards at the school, but 

more importantly totally disregards the rights of the pupils who stand in the 

shadow of expulsion. They have a right to know expeditiously whether they are 

going to be expelled so that they may be taken up in another school. 
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The above statement of the court indicates that failure by the HOD to respond 

expeditiously to a recommendation for expulsion of a learner adversely affects 

the governing body as they are charged with the maintenance of discipline. It 

also adversely affects the right of the learner who is waiting for the final outcome 

of the HOD on the case and other learners at the school as they have a direct 

interest in the outcome of the recommendation. 

The court was shocked by the three instances mentioned above where the pupils 

had to wait between a year and 21 months for a decision by the HOD on their 

expulsion. The court indicated its displeasure at the attitude of the HOD of the 

KwaZulu-Natal Department of Education and forewarned that:   

Consideration must be given in future, where litigants (that is schools) are forced to 

come to court to compel public servants to carry out their duties where they have 

failed to do so, that such officials be ordered to pay the costs incurred, personally. 

There is no justification for taxpayers’ money being used to pay legal costs 

incurred consequent upon a public servant failing to carry out the duties he is 

obliged to by virtue of his office.503   

The judgement in this case illustrates how serious the court views school 

discipline and the duty to respond to a recommendation within the stipulated time 

frame. To avoid a re-occurrence of the delays in responding to recommendations 

for expulsion, officials must be ordered to pay the costs incurred, personally.  

 

4.4.1 Expulsion of a learner from a school hostel 

In terms of section 20 of SASA,504 the school governing body must administer 

and control the school’s property and buildings and grounds occupied by the 

school, including school hostels; but the exercise of this power must not in any 

manner interfere with or otherwise hamper the implementation of a decision 

made by the MEC or HOD in terms of any law or policy. 
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In Tsona v Principal, Victoria Girls High School,505 the court described the word 

“administer” as it appeared in section 20(1)(g) of SASA, and explained that it is 

used in a wider sense than merely to maintain the school hostel in a physical 

sense.  Accordingly, the court indicated that the power to administer a school 

hostel by the governing body would by necessary implication include the power 

to regulate the good governance of hostels, including the right to formulate rules 

for the maintenance of good discipline in hostels and the concomitant right to 

suspend and expel a learner (boarder) who has been found guilty of serious 

misconduct in terms of the existing hostel rules.506   

The Provincial Departments of Education constantly are approached by 

desperate parents of learners who have been suspended or expelled from school 

hostels. In SASA there is no explicit provision which enables an HOD to deal with 

the discipline of learners in school hostels.   

In Tshona’s case, a 16-year-old female learner in Grade 9 was expelled from the 

school hostel by the governing body of Victoria Girls High School. In determining 

the matter the court held that: 507 

 The expulsion of a learner from a school hostel clearly does not entail the expulsion 

of the learner from the school and, therefore, does not violate such learner’s right to 

schooling as enshrined in section 29 of the Constitution of the RSA, 1996.  

The power to administer school hostels is vested in the governing body..508 

Therefore the parent of a suspended or expelled learner from a school hostel 

must approach the High Court for the appropriate relief. However, approaching 

the High Court could be costly for parents; it is therefore necessary for the 

legislator to bestow the powers on the Provincial Department of Education to 

deal with discipline in school hostels.  
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4.4.2 Recommendation for expulsion and fair disciplinary procedure 

The school governing body must conduct fair disciplinary proceedings before it 

recommends for expulsion of the learner to the HOD.509 If the HOD is dissatisfied 

with the propriety of the disciplinary procedure, he/she may decline to order 

expulsion for that reason.510 Once the HOD accepts the propriety of the 

procedure, he/she is bound to determine the matter on substantive grounds.511  

 

4.5 ALTERNATIVES AVAILABLE TO THE HOD WHEN CONSIDERING 

RECOMMENDATION FOR EXPULSION 

In terms of section 9 of SASA, the HOD has four alternatives when considering 

recommendation for expulsion. Firstly, the HOD may decide not to expel the 

learner; secondly, he/she may decide to expel the leaner; thirdly, he/she may 

impose suitable sanction on the learner; and lastly, the HOD may refer the matter 

back to the governing body to impose alternative sanction in terms of the code of 

conduct, other than expulsion.512  

 

4.5.1  Decision by the HOD not to expel a learner 

Section 9(1D) of SASA513 provides that the HOD must consider the 

recommendation by the governing body, and must decide whether or not to expel 

a learner within 14 days of receiving such recommendation. This provision gives 

the HOD the legislative power to decline the expulsion of the learner. The HOD 

must do so on good cause shown. The HOD’s decision must always be lawful, 
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reasonable and procedurally fair.514 In Queens College Boys High School v MEC, 

Department of Education, Eastern Cape,515 the Eastern Cape High Court held 

that the HOD, in considering an expulsion recommendation, is required to act 

reasonably and strike a reasonable equilibrium between the different factors; but 

the factors themselves are not determinative of any particular equilibrium. As to 

which equilibrium is the best in the circumstances is left to the HOD.516  

In George Randell Primary School v the MEC for Department of Education, the 

Eastern Cape High Court obiter dicta held that the HOD is authorised by law to 

reject the recommendation.517   

Nevertheless, the HOD cannot decline expulsion without valid reasons and 

without following the correct procedure. If he/she decides not to expel the learner 

he/she must give the governing body written reasons why he/she intends not to 

expel. The school governing should be afforded an opportunity to consider and 

respond to the reasons.518 The school governing body has the legislative 

obligation to establish and maintain good discipline in schools.519 Therefore, if the 

HOD is inclined to turn down the school governing body’s recommendation to 

expel a learner, his/her decision must be administratively fair.520 Although an 

expulsion is an extreme measure for dealing with misconduct, HODs should be 
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careful not to overemphasise the right to education of the accused learner to the 

detriment of overall discipline in a school.521 

In Governing Body of Tafelberg School v Head of Western Cape Education 

Department,522 the HOD of the Western Cape Department of Education refused 

the expulsion of a learner; the Western Cape High Court held that the governing 

body’s legitimate interest in and statutory protected obligation to maintain proper 

discipline at the school was directly and substantially affected by the HOD’s 

decision. Since the current education legislation does not give the governing 

body the right to appeal the decision of the HOD to the MEC, the aggrieved 

school’s governing body must approach the High Court for appropriate relief.  

In addition, in terms of PAJA523 the court may reverse the decision of the HOD, if 

it is found to be in error for any of the following reasons: 

(1) in violation of constitutional provisions; 

(2) in excess of the statutory authority or its jurisdiction; 

(3) made upon unlawful procedure; 

(4) affected by other error of law; 

(5) unsupported by substantial evidence, or 

(6) arbitrary, or an abuse of discretion. 

 

4.5.2    Section 9(8) and (9) of SASA 

In terms of section 9(8) of SASA, if the HOD decides not to expel a learner as 

recommended by the governing body, the HOD may, after consultation with the 
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governing body, impose a suitable sanction on the learner.524 These provisions 

contain grey areas. The legislator does not guide the HOD how to consult and on 

the contents of such consultation.525 Further, the legislator does not stipulate to 

the HOD the suitable sanctions envisaged by section 9(8) of SASA.  

Due to lack of legislative instruments the HOD will impose what he/she 

subjectively thinks is suitable. The lack of clear legislative guidance elevates the 

chances of a judicial battle between school governing bodies and Provincial 

Departments of Education. What the HOD may consider appropriate, the school 

governing body and fellow learners may consider inappropriate.   

Consultation, as contemplated by section 9(8), must precede the decision of the 

HOD in relation to such recommendation. In the case of Tafelberg,526 the court 

held that the school governing body has an interest in ensuring that discipline at 

the school is not undermined. The school governing body is burdened with the 

continued maintenance of good discipline at a school in the face of the HOD’s 

decision that a learner, who has been found guilty of serious misconduct, should 

not be expelled.527 It is important for the HOD to consult with the governing body 

before he/she decides not to expel the learner and impose another sanction that 

he/she considers suitable. 

Principles of natural justice and procedurally fair administrative action528 are built 

into section 9(8) of SASA. If the HOD decides not to expel a learner, such a 

decision becomes an administrative action which may materially and adversely 

affect the rights or legitimate expectations of the governing body.529 The school 

governing body and the HOD must liaise in a spirit of cooperative governance 

with the mutual object of establishing a purposeful and disciplined school 

environment.  
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In Head of Department of Education Free State Province v Welkom High School 

and Harmony High School, the Constitution Court stated that:530 

The governing body and HOD are organs of state. In terms of section 41 (1)(h) of 

the Constitution they have an unequivocal obligation to co-operate with each other 

in mutual trust and good faith by assisting and supporting one another, informing 

one another of, and consulting one another on, matters of common interest, 

coordinating their actions, and avoiding legal proceedings against one another.  

Clearly good discipline in schools is a matter of common interest between the 

school governing bodies and the HODs. In the case of George Randell Primary 

School v MEC for Department of Education Eastern Cape and Others, the court 

reaffirmed the provisions of section 9(8) and (9) and held that: 531   

It was not open to the HOD to A avoid effective consultations with the governing 

body on the decision he took not to expel the learner and refuse to impose a 

suitable sanction on the learner. The HOD was obliged to impose a suitable 

sanction or to remit the matter back to the governing body to impose an alternative 

sanction immediately upon rejecting the recommendation of the governing body.  

In this case, the Eastern Cape High Court held that the HOD breached the 

provisions of section 9 of SASA and the Court thus set aside the decision of the 

HOD.532  

If the HOD decides to act in terms of section 9(8) or 9(9) of SASA such a 

decision will adversely affect the rights of the school governing body, and 

therefore the HOD will have to consult the school governing body and duly 

consider the discussion or presentation made by the school governing body. 

When consulting, in line with section 9(8), the HOD should consult with a flexible 

mind, open to persuasion.   
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Furthermore, it is important to note that section 9(9)533 does not demand the 

HOD to consult with the school governing body should he/she decide to refer the 

matter back to the governing body to impose an alternative sanction in terms of 

the code of conduct, other than expulsion. Unlike subsection (8), subsection (9) 

implies that the HOD does not need to consult if he/she refers the matter back to 

the governing body to impose a sanction in terms of the school code of conduct. 

This subsection fails to realise that the reason why the governing body sends a 

recommendation to the HOD is to rid the school of the learner involved. The 

HOD’s decision to refer the matter back to the school governing body to impose 

an alternative sanction may adversely affect the legitimate expectation of the 

school governing body. Therefore, the HOD has to consult the governing body 

when acting in terms of subsection (9).  In addition, section 9(9)534 is open to 

abuse in cases where the HOD does not want to apply his mind to the matter; 

he/she will merely refer the matter back to the school governing body to impose 

an alternative sanction in the code of conduct.  

 

4.5.3 Decision to expel the learner by the HOD 

In terms of section 9(1D),535 the HOD may decide to expel a learner from the 

school within 14 days of receiving such recommendation. The legislator does not 

guide the governing body about the process that he/she should follow when 

expelling the learner and the factors to be taken into account.  

According to the current education legislation, it is not clear to the HOD whether 

he/she should afford the learner the opportunity to state his/her case and follow 

all administrative action decision procedures by giving notice to the learner, the 

opportunity to state his/her case, and the reasons for the decision. However, it is 

safe for the HOD to give the involved learner a chance to state his/her case 
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before taking a final decision to expel him/her even though the school governing 

body could have given the learner opportunity to be heard..536  

Should the learner be expelled by the HOD, the learner will have the right to 

lodge an appeal with the MEC within 14 days of receiving the notice of 

expulsion;537 as a result such an expulsion will be suspended until the MEC gives 

his/her final decision on the appeal.   

A learner who has appealed, must, pending the outcome of the appeal be given 

access to education in the manner determined by the HOD.538 In terms of section 

9(7),539 in determining the manner of attendance, the HOD must take reasonable 

measures to protect the rights of other learners at the public school and may 

consider an alternative method of providing education to such a learner. On this 

point, the Western Cape Regulations540 provide that the alternative method of 

providing education to such a learner may include ensuring that the learner is 

admitted to another school within the province. 

The HOD may also demand supervision of the learner by either the school’s 

principal or departmental officials; depending on the nature of the circumstances 

of the case, the HOD may order the learner to study at home while educators 

take work to him/her or isolate the learner from other learners. The purpose for 

determining the manner of attendance is to protect the very same learner, other 

learners, and the school’s staff and property.    

If the MEC upholds the appeal of a learner who has been expelled from a public 

school, the MEC must ensure that a suitable sanction is imposed on the learner 

within 14 days of the date on which the appeal was upheld.  

Moreover, for the purpose of the imposition of a suitable sanction, the MEC must 

follow the processes that are followed by the HOD when imposing a suitable 
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sanction in terms of section 9(8) and (9). The MEC cannot unilaterally decide to 

reinstate the learner in the school without the proper consultation with the 

governing body. The MEC must also consult with the governing body before 

imposing the so-called suitable sanction on the learner, or if the MEC decides not 

to impose a sanction on the learner he/she must refer the matter back to the 

governing body for an alternative sanction in terms of the code of conduct, other 

than expulsion.541 If the learner is ultimately expelled, his/her name will be 

removed from the school’s admission register.542   

 

4.6 EXPULSION OF A LEARNER WHO IS SUBJECT TO COMPULSORY SCHOOL 

ATTENDANCE 

A learner is subject to compulsory school attendance from the first school day of 

the year in which such learner reaches the age of seven until the last school day 

of the year in which such learner reaches the age of 15, or the ninth grade, 

whichever occurs first.543 In terms of section 9(5) of SASA,544 if a learner who is 

subject to compulsory attendance in terms of section 3(1) is expelled from a 

public school, the HOD must make an alternative arrangement for his/her 

placement at another public school.  

Placement in another school will not automatically remedy the poor discipline of 

such a learner. The legislator must make it peremptory to also refer the learner to 

educational support services and not just pass the buck to another school which 

is not acquainted with the behaviour of the learner.545 
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CHAPTER 5 

 

CONCLUSION AND RECOMMENDATIONS 

 

5.1    INTRODUCTION  

This dissertation evaluated the legislative provisions with regard to school 

discipline and determined whether these provisions provide sufficient guidelines 

to education stakeholders to ensure that discipline is effectively established and 

maintained in schools. The study commenced with a discussion on consultation 

in regards to adopting a code of conduct for learners at school.546  

The regulations and policies relevant to school discipline were evaluated to 

determine whether these provide sufficient guidance to the stakeholders in 

establishing and maintaining school discipline.547 Finally, legislative provisions 

with regard to school discipline, particularly on suspension and expulsion as 

sanctions to enforce school discipline were explored, and the conclusion and 

recommendations below are proposed. 

 

5.2    CONSULTATION IN ADOPTING A CODE OF CONDUCT FOR LEARNERS 

Regarding consultation, this study found that the legislator does not provide clear 

guidelines to school governing bodies on how to consult, and on the criteria to be 

followed for consultation. The legislation is silent on the legal standing of the 

code of conduct if the governing body did not consult stakeholders, as prescribed 

by section 8(1) of SASA, or on what resort is available to them.548 The legislator 
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also does not demand the reviewing of a code of conduct by the governing 

body.549  

Recommendations: 

• Failure or neglect to involve relevant stakeholders when adopting a code 

of conduct for learners is a direct violation of section 8(1) of SASA. 

However, legislation does not protect this right because it does not nullify 

the code of conduct that was drafted without consultation of all relevant 

stakeholders. Moreover, the Department of Education does not play an 

active role in making relevant stakeholders aware of their right to be 

consulted in adopting a code of conduct.  

 

• Furthermore, the Department of Education’s Admission Policy550 

prescribes that the code of conduct for learners of a school should be 

made available to a parent, by the principal, when applying for admission 

of a learner. The Policy does not state that parents must be consulted 

about the code of conduct. The same applies for learners who enroll at a 

school; they are merely given the code of conduct to acknowledge receipt 

thereof by signature. The code of conduct is also given to new educators 

to familiarise themselves with the contents thereof. 

 

• Therefore, it is recommended that the legislator must develop a law or 

promulgate legislative instruments which will: 

o Provide clear guidelines to the school governing body, parents, 

learners and educators on the contents of the consultation and the 

minimum obligations to be met. 

o Offer resort to the stakeholders, if they were not consulted. 

o Mandate the school governing body to review the code of conduct 

in consultation with all the stakeholders. 
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o Involve the provincial Departments of Education when school 

governing bodies adopt a code of conduct.551 

 

 

5.3 EXEMPTIONS IN RESPECT OF COMPLIANCE WITH THE CODE OF 

CONDUCT 

 

In the MEC for Education KZN v Pillay,552 the Constitutional Court affirmed that 

the issue being disputed was the inadequacies of the code of conduct to provide 

for reasonable accommodation and the procedure to apply for exemption. To 

date, several years after the Constitutional judgement in Pillay’s case, the 

legislator has not developed legislation to provide procedural requirements for 

exemption in respect of compliance with the code of conduct based on cultural 

and religious practices. Therefore, in relation to application for exemption from 

the code of conduct, there is still no clarity. 

 

Recommendations: 

 

The legislator should be proactive and develop or amend the legislation and 

regulations to root out religious intolerance in the code of conduct, by: 

 

• Setting procedural requirements for exemption,553 for instance: 

o Affected learners may be requested to submit a written application 

to the governing body for total or partial exemption from one or 

                                                           
551

 It is clear that the Department of Education has a direct interest in the contents of the code of 

conduct of schools. In the case of Pillay, one of the issues was the lawfulness of the code of conduct 

which did not make exemption from complying with it. In the Free State’s unreported case of Lerato 

Radebe the issue was the code of conduct which disallowed the growing of hair into dreadlocks; also 

in the case of Antonie v Governing Body, Settlers High School and HOD Western Cape Education 

Department [2002] (4) SA 738, the issue was the contents of the code of conduct, which prohibited 

the wearing of a cap.   
552

 2008 (1) SA 474 (CC):38. 
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 MEC Education v Pillay:110. 
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more of the items contained in the code of conduct on cultural or 

religious rights. 

o This application must identify the specific rule that is offensive to 

the learner’s religious or cultural right as contained in the 

Constitution.554  

o Such an application must include full reasons, as well as 

confirmative evidence that the learner belongs to that specific 

religion or culture, and that the religious or cultural practices, rules 

and obligations are in conflict with the school’s code of conduct.555  

o Application for deviations from the standard rules must be based on 

core religious beliefs inherent to such religion or culture.556  

o The governing body must consider the application and, if it is 

satisfied that the application is justified in terms of the Constitutional   

principles, the approval should be granted in writing.557  

• Setting time frames for the school governing body within which the 

application must be finalised. 

• Providing an aggrieved learner the right to be provided with written 

reasons for refusal and the right to appeal to the MEC. 

• Enforcing cooperative governance and intergovernmental relations 

between the Department of Education and the South African Human 

Rights Commission (SAHRC) to educate and train school governing body 

members on the Bill of Rights. In terms of the Constitution,558 the SAHRC 

has the power to educate on human rights and promote respect for human 

rights and a culture of human rights.559 On the other hand, the HOD, out of 

funds appropriated for this purpose by the provincial legislature, must 

establish a programme to provide continuing training to governing bodies 

                                                           
554
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to promote the effective performance of their functions, or to enable them 

to assume additional functions.560 

• Section 8(4) of SASA provides that nothing contained in this Act exempts 

a learner from the obligation to comply with the code of conduct of the 

school attended by such a learner. These legislative provisions should be 

amended as they give the code of conduct undue supremacy. 

 

5.4   SUPPORT MEASURES AND STRUCTURES FOR COUNSELLING 

In terms of section 8(5)(b) of SASA, the code of conduct must also provide for 

support measures or structures for counselling a learner involved in disciplinary 

proceedings. The sequence of section 8(5)(a) and (b) of SASA shows the 

retributive nature of SASA. Provisions for due process right, which involves 

disciplinary proceedings against the learner, come before provisions for support 

measures and structures for counselling the learner. Therefore, it reiterates the 

idea that the learner should be the subject of disciplinary proceedings before 

he/she becomes eligible for support. 

The legislator should use “Education Support Services”, instead of “support 

measures or structure for counselling” because of the latter misconception and 

lack of defining it by the legislator. Support Education Services, as suggested, 

encompass all education-related health, social work, vocational and general 

guidance and counselling, and other psychological programmes and services to 

learners with special education needs in mainstream schools.561 

Recommendations: 

Legislation, regulations and/or guidelines with regard to support measures and 

structures should be developed and should address the following: 

                                                           
560
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561
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• Schools should be encouraged to provide support measures and 

structures for counselling to all learners from the earliest point when a 

learner’s attitude or academic performance deteriorates. Early 

intervention to address all social problems or barriers to learning is critical 

to enhance children’s development and educational gain.562 

• Provisions of support should not be limited to a learner involved in 

disciplinary proceedings. 

• Steps should be taken to guide the establishment of networks to ensure 

that learners have access to the support services provided by other state 

departments and other service providers.563 In this regard, cooperative 

governance principles and intergovernmental relations between the 

Department of Education and the Department of Social Development 

should be enforced to ensure that learners have access to appropriate 

social assistance. 

• Clarify the respective roles of the stakeholders in providing support to 

learners. 

• Ensure that support is not limited to counselling. 

• The budget of Provincial Departments of Education should be reviewed 

and reformulated to cater for support services. 

• New conditional allocation564 funding from the national government 

should be established for the provision of support services to learners.  

• Educators should be equipped/trained to identify learners who need 

support. 
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 See Chapter 2. 
563

 Reyneke 2013a:541. 
564

 In terms of the Division of Revenue Act 2/2013, a ‘‘conditional allocation’’ means an allocation to a 

province or municipality from the national government’s share of revenue raised nationally, 
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• Government departments need to work together to develop a broad 

framework and legislative instrument that encourages support to learners 

from their respective geographical powers. 

 

5.5     INCOMPREHENSION OF PROHIBITION OF INITIATION PRACTICES 

Section 10A(1) of SASA provides that: 

A person may not conduct or participate in any initiation practices against a learner 

at a school or in a hostel accommodating learners of a school. 

Learners have the right to a safe environment that is conducive to education, 

including security of property, security of person, well-cared-for school facilities, 

school furniture and equipment, toilet facilities, absence of harassment in 

attending classes, writing tests and examinations and partaking in extramural 

activities or sport.565  

 

Recommendations: 

The Regulations on the prohibition of initiation practices should be amended to 

address the following: 

• The responsibilities of the Department of Education should also be 

included in the Regulations so as to play a part in prohibiting initiation 

practices. At present, the Regulations do not incorporate the Department 

of Education in efforts to prevent initiation practices in schools; this duty 

is placed exclusively on the school governing body. 

• Regulations should enforce the principle of cooperative governance and 

intergovernmental relations between the Department of Education and 

the SAHRC to raise awareness amongst learners of unlawful initiation 

practices. 

                                                           
565
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• The school governing body should be guided on the appropriate 

sanctions to be imposed or action to be taken if a learner has been found 

guilty of unlawful initiation practices.   

• The Regulations should be amended and provide clarity to the principal 

on how he/she should ensure that no initiation practices take place. The  

Regulations must clarify to the principal what he/she must do, or see to it 

that it is done, to prevent initiation practices.  

• The Regulations should clearly prescribe training of the members of 

school governing bodies on initiation practices. 

• Reporting channels for incidents of initiation practices should be 

established. 

• The code of conduct should be mandated to prohibit initiation practices in 

schools. 

 

5.6    SEARCH AND SEIZURE AND DRUG TESTING AT SCHOOLS 

Section 8A(2) provides that: 

 

 Subject to subsection (3), the principal or his or her delegate may, at random, search 

any group of learners, or the property of a group of learners, for any dangerous object 

or illegal drug, if a fair and reasonable suspicion has been established— 

  

(a) that a dangerous object or an illegal drug may be found on school premises or 

during a school activity; or 

(b) that one or more learners on school premises or during a school activity are in 
possession of dangerous objects or illegal drugs. 

 

Section 8A(2) states: “O may, O search any group of learners or the property of 

a group of learners”. The implication of this phrase is that a search must be 
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conducted of a group of learners only. This phrase brings a delay in the 

eradication of drug use in schools, or the possession of dangerous objects. 

Thus, the principal cannot search an individual learner, despite the strong and 

fair suspicion that an illegal drug may be found on the learner, or that the learner 

will test positive for drug use. The reference to the word “group” places 

unnecessary limitation on the part of the school authorities. The phrase “group of 

learners”, as used in section 8A(2), may hamper the learning and teaching 

process if compared to a search of suspected individual learners. If there is a fair 

and reasonable suspicion against an individual learner, why should a search be 

conducted of a “group of learners”?   

In addition, this provision mandates a principal and his delegates to conduct 

police-like duties. This could result in a principal and educators (the delegates) 

shifting their focus from their core function - which is the teaching and learning of 

learners. 

Recommendations: 

Section 8A of SASA and the regulations and/or guidelines on drug-related 

misconduct and the possession of an illegal substance should be amended and 

should address the following:  

• The words “any group of learners” should be deleted and a provision 

should be inserted which will make the search of a suspected 

individual or individuals possible. There are no convincing reasons for 

the search, or the urine or any other non-invasive test of “any group of 

learners”, whilst there is a reasonable and fair suspicion against an 

individual learner. Limiting a search to only a “group of learners” will 

result in an unreasonable and unconstitutional search of other 

innocent learners, who are not even suspected of being in possession 

of an illegal substance. 
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• A person specifically trained in administering a drug test should 

administer it566; not educators, unless they are specifically trained. 

• Other than search and seizure, as mentioned in section 8A of SASA, 

the legislator should take proactive steps by prescribing preventive 

programmes.  

• The Department of Education’s role should be incorporated in an 

effort to eradicate drug-related misconduct and possession of 

dangerous objects or illegal drugs at schools. This function cannot be 

left to principals and their delegates alone. 

• Enforce cooperative governance principles between the Department 

of Education and the South African Police Services. The Police 

Services should conduct search and seizure operations at South 

African schools. It is not fair to compel principals and educators to 

usurp the functions of the Police Services. 

 

5.7    SAFETY AT SCHOOLS 

Section 61(a) of SASA567 provides that: 

 The Minister may make regulations to provide for safety measures at public and 

independent schools. 

Therefore, in 2001, the Minister promulgated Regulations for Safety Measures at 

Public Schools568 to provide for the safety of learners and educators at schools 

and to declare schools drug free and dangerous object free zones. All learners 

have the right to learn in a safe and protective school environment. The aforesaid 

Regulations for Safety Measures at Public Schools place a huge responsibility on 

principals and their delegates in keeping schools safe.  
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5.7.1 Action plans to counter threats of violence in schools 

Para 9(5) of the Regulations for Safety Measures at Public Schools 569 provides 

that- 

 Schools must develop action plans to counter threats of violence that could have a 

negative impact on school activities, and to implement regulation 4(1). 

 

A huge responsibility is placed on schools to develop action plans to counter 

threats of violence. The action plans must ensure the safety of all learners, staff 

members and parents during school activities.570 

 

In terms of the provision cited above, schools are solely responsible to develop 

action plans to counter threats of violence. This responsibility is unbearable for 

schools. The Regulations571 do not guide schools on how to develop action plans 

to counter threats of violence, what the contents of the action plans should be, 

and who should be involved in the process. 

 

Recommendations:  

• With regard to the Regulations for Safety Measures at Public Schools,572 it 

should be amended to add a preventive planning strategy, involving all 

stakeholders, to eradicate the possession of dangerous objects on school 

premises and the use and possession of drugs. 

• Paragraph 9(5) of the Regulations for Safety Measures at Public 

Schools573 must be reviewed and the responsibility to develop action plans 

to counter threats of violence should be placed on the Provincial 

Departments of Education, with the assistance of the South African Police 

Services. Schools and Provincial Departments of Education should 

                                                           
569

 1040/2001. 
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cooperate if and when the South African Police Services need their 

assistance.  Recently, the Free State Department of Education and the 

Department of Police, in partnership with the National Department of 

Police, have launched a project to improve safety at schools following 

incidents of gang violence, as well as other violent crimes, in schools 

throughout the Free State Province.574  

• The Regulations575 should be reviewed to include the role of the provincial 

Departments of Education in an effort to create a safe school environment, 

free from drugs and dangerous weapon, dedicated to the improvement of 

quality learning. 

• The Regulations576 should make security guards, metal detectors, 

surveillance cameras and other electronic sensors, to minimise the 

possession of dangerous objects/weapons on school premises, standard 

practice. However, all these measures will not completely eliminate 

violence among learners, but will reduce the use of dangerous objects and 

the grave consequences thereof. Section 5A(2)(ix) of SASA577 provides 

that the norms and standards for basic infrastructure must provide for 

perimeter security. 

 

5.8    SUSPENSION AS A PRECAUTIONARY MEASURE 

Section 9(1) of SASA578 provides that: 

The governing body may, on reasonable grounds and as a precautionary measure, 

suspend a learner who is suspected of serious misconduct from attending school, but 

                                                           
574
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may only enforce such suspension after the learner has been granted a reasonable 

opportunity to make representations to it in relation to such suspension. 

A governing body has the legislative power to suspend a learner prior to 

disciplinary proceedings, as a precautionary measure for allegedly committing a 

serious misconduct.579 When the governing body suspends a learner in terms of 

section 9(1) as a precautionary measure, the governing body must give such a 

learner a reasonable opportunity to make representations on why he/she should 

not be suspended as a precautionary measure.580 

In terms of SASA,581 compulsory school attendance starts on the first school day 

of the year in which a learner reaches the age of seven until the last school day 

of the year in which such a learner reaches the age of 15, or the ninth grade, 

whichever occurs first. Now, this implies that a seven-year-old learner may be 

suspended as a precautionary measure, based on his/her representation without 

involving the parents of such a learner. As outlined earlier, this provision does not 

take into account the age differences of learners, maturity, background, gender 

and stage of development, or any other relevant characteristics of the child.582  

In addition, section 9(1)583 does not mandate the school governing body to 

consider and apply its mind to the representation made by the learner. Therefore, 

the school governing body may allow the learner to make a representation, only 

as window-dressing to be compliant with the provision, and not consider such a 

representation. Suspension of a learner as a precautionary measure may have a 

grave impact on the right of the learner to receive education; therefore, it is 

important to involve the parents of the learner, who is subject to compulsory 

school-going age, before implementing such a suspension. 
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Recommendations:  

Section 9(1) of SASA584 must be amended to give effect to the following:  

• To take into account the age differences of learners, maturity, background 

and stage of development, or any other relevant characteristics of the 

child before the school governing body requests the learner to make a 

representation.  

• To request the parents to make a representation, especially if the learner 

is subject to compulsory school-going age.  

• The school governing body should be mandated to: 

o give due consideration to any such representations made; 

o for sufficient reasons, not to suspend as initially intended, or 

reverse suspension; and 

o report such suspension to the HOD. 

 

5.9  EXTENSION FOR SUSPENSION 

 

Section 9(1B) provides that:585 

If disciplinary proceedings are not conducted within seven school days after the 

suspension of a learner, the governing body must obtain the approval of the Head of 

Department for continuation of the suspension of such learner. 

In this respect, the legislation does not guide the governing body on what may 

constitute valid reasons for not conducting disciplinary proceedings within seven 

school days.  

                                                           
584
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The use of the phrase “must obtain the approval of the Head of Department for 

the continuation of the suspension” is ambiguous. This provision guarantees the 

approval of the HOD. The provision does not indicate to the school governing 

body how to obtain such approval of the HOD. The provision does not give the 

HOD the discretion to consider the request or application. 

Recommendations: 

• The formulation of section 9(1B) should be amended to clarify that the 

governing body should “apply” for the approval of the HOD for 

continuation of the suspension of such a learner. Such application should 

contain the reasons for the continuation of the suspension, why the 

disciplinary proceedings were not conducted within the prescribed time 

frame, the possible date of the disciplinary proceedings, and any other 

relevant information on the matter. 

• Section 9(1B) should be amended to give the HOD the power to consider 

the application and to apply his/her mind whether he/she approves it or 

not. 

 

5.10     VAGUENESS OF SECTION 9(1C) AND SECTION 9(1E) 

Section 9(1C) provides that:586 

 

A governing body may, if a learner is found guilty of serious misconduct during the 
disciplinary proceedings contemplated in section 8— 

(a)  impose the suspension of such learner for a period not longer than seven 
school days or any other sanction contemplated in the code of conduct of the 
public school; or 

(b)  make a recommendation to the Head of Department to expel such learner from 
the public school. 
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The legislator makes use of the word “or”, which means the school governing has 

the discretion to impose only one of the sanctions. The use of the word “or” in 

section 9(1C)(a) of SASA587  implies that the school governing body cannot 

impose a sanction of suspension and recommend for expulsion. 

Contrary to section 9(1C), section 9(1E) of SASA588  provides that:  

A governing body may suspend or extend the suspension of a learner for a period not 

longer than 14 days pending the decision of the HOD whether or not to expel such 

learner from the public school. 

Section 9(1E) allows for the governing body to suspend, and to recommend for 

expulsion.589 

Recommendation: 

The legislator should remove the above uncertainty between section 9(1C) and 

9(1E) by clarifying whether the learner may be suspended, and also be 

recommended for expulsion.590 

  

5.11   SECTION 9(8) AND SECTION 9(9) OF SASA 

Section 9(8) provides that:591 

If the Head of Department decides not to expel a learner as contemplated in 

subsection (2), the Head of Department may, after consultation with the governing 

body, impose a suitable sanction on the learner. 

 

This provision does not guide the HOD on the contents of such consultation and 

how to conduct it.592 The legislator does not provide guidance as to what could 

be a suitable sanction as it appears in section 9(8).   
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In terms of section 9(9): 

 If the Head of Department decides not to impose a sanction on the learner, the Head 

of Department must refer the matter back to the governing body for an alternative 

sanction in terms of the code of conduct contemplated in section 8, other than 

expulsion. 

Unlike subsection (8), section 9(9)593 does not request the HOD to consult with 

the school governing body when he/she refers the matter back to the governing 

body to impose an alternative sanction in terms of the code of conduct, other 

than expulsion. Should the HOD decide to act in terms of section 9(9), such a 

decision will adversely affect the rights of the governing body. 

Recommendations: 

• The legislator must develop SASA to provide guidance to the HOD on the 

criteria to apply when considering a recommendation for expulsion of a 

learner. 

• The legislator should provide guidance on how to determine a suitable 

sanction. 

• The legislator should mandate the HOD to consult the school governing 

when referring the matter back to the governing body in terms of section 

9(9). 

 

5.12   CONCLUSION 

From the evaluation of this study it is evident that the legislative provisions with 

regard to school discipline do not provide sufficient guidelines to education 

stakeholders to ensure that discipline is established and maintained effectively in 

South African schools. It is therefore essential for legislative instruments to 
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address the ambiguities of the current legislative provisions with regard to school 

discipline.  

During the evaluation, it was found that unbearable legislative responsibility is 

placed on school governing bodies to oversee discipline in schools. To address 

the challenges of poor discipline in schools, the provincial Departments of 

Education and school governing bodies, cooperation between other organs of 

state, and active intergovernmental relations are indispensable. There are 

multiple factors that result in learners misbehaving at school and during school 

hours. Most of those factors fall within the powers and geographical functions of 

other organs of state and are interrelated. Schools can be utilised as channels to 

promote access among learners to a range of public services in areas such as 

health, poverty alleviation, psychosocial support, security, sport and culture; and 

that will have positive results in school discipline.  

To effectively establish a disciplined and purposeful school environment, the 

legislator should provide instruments which recognise the importance of 

cooperative governance and intergovernmental relations between the relevant 

organs of state, which will impact positively on the holistic development of all 

learners in South African schools.  

 

 

 

 

 

 

 



 

 

137 

 

BIBLIOGRAPHY  
 

AMERICAN ACADEMY OF PEDIATRICS  

2003. Out-of-school suspension and expulsion. Policy Statement.  

Organizational Principles to Guide and Define the Child Health Care System 

and/or Improve the Health of All Children. Pediatrics 112(5).  

BECKMANN J 

2007. Aligning school governance and the law: Hans Visser on education cases 

and policy. De Jure 212. 

BERG BL 

2009. Qualitative Research Methods for the Social Sciences. Boston: Pearson. 

BESTER S & DU PLESSIS A 

 2010. Exploring a secondary school educator’s experience of school violence: a 

case study. South African Journal of Education 30: 209. 

BOWDITCH C  

1993. Getting Rid of Troublemakers: High School Disciplinary Procedures and  

the Production of Dropouts. Social Problems 40(4): 493-509. 

CALLENDER S & HANSEN A 

Family-School Partnerships: Information and Approaches for Educators. 

National Association of School Psychologists.  University of Minnesota: 26 

           http://www.nasponline.org/educators/hchsiifamily-schoolpartnerships.pdf.               

          (Accessed on 07/01/2015). 

 

CENTERS FOR DISEASE CONTROL AND PREVENTION.   

2013. School Violence: Data and Statistics.  



 

 

138 

 

CHOBOT RB & GARIBALDI  A  

1982. In-school alternatives to suspension: A description of the school district 

programs. The Urban Review 14: 317-337. 

COETZEE T 

2010. Co-operative Governance and Good Governance: Reality or Myth? 

University of the Free State. Journal for Contemporary History 35(2): 84-85. 

 

COTTON K & WIKELUND KR 

1989. Parent Involvement in Education. School Improvement Research Series. 

U.S: 7. 

http://educationnorthwest.org/sites/default/files/parent-involvement-in-

education.pdf (Accessed on 07/01/2015). 

 

CURRIE I & DE WAAL J 

2013. The Bill of Rights Handbook. 6th ed. Cape Town: Juta. 

DAVIS D  

2000. Supporting Parent, Family, and Community Involvement in Your School. 

Portland: 14. 

 http://www.pacer.org/mpc/pdf/titleipip/SupportingInvolvement_article.pdf 

(Accessed on 07/01/2015). 

 
DAWSON DA  

1999. Family structure and children’s health and well-being:  data from the 1988 

National Health Interview Survey on Child Health. Journal of Marriage and 

Family 53: 573-584. 



 

 

139 

 

 

DEACON J & MERABE J 

2015: Education Law and Policy Handbook. Juta & Co.Ltd 

 

DEPARTMENT FOR CHILDREN, SCHOOLS AND FAMILIES  

2008. The Impact of Parental Involvement on Children’s Education. Annesley. 

 

DEPARTMENT OF EDUCATION  

1995. White Paper on Education and Training. Pretoria: Department of 

Education. 

http://www.education.gov.za/LinkClick.aspx?fileticket=855fT9w3A2U%3D&tabid

=191&mid=484 (Accessed on 07/01/2015). 

 

           2001. White Paper 6. Special Needs Education. Pretoria: Department of              

           Education. 

http://www.education.gov.za/LinkClick.aspx?fileticket=gVFccZLi/tI=  (Accessed 

on 07/01/2015). 

 

2005. Directorate: Inclusive Education Conceptual and Operational Guidelines 

for the Implementation of Inclusive Education: District-Based Support Teams. 

Pretoria: Department of Education. 

http://www.eenet.org.uk/resources/docs/support_teams.pdf (Accessed on 

07/01/2015). 

 

2006. Creating safe and caring schools. Schools are responsible for ensuring 

the safety of their learners. Pretoria: Department of Education. 



 

 

140 

 

2008. Example of a Code of Conduct for a School. Pretoria: Department of 

Education. 

2014. Draft Policy on Screening, Identification, Assessment and Support. 

Pretoria: Department of Education. 

http://www.education.gov.za/LinkClick.aspx?fileticket=JeeW%2FAE1H1Q%3D&t

abid=628&mid=2060 (Accessed on 07/01/2015). 

 

2011. Action Plan to 2014. Towards the Realization of Schooling 2025. Pretoria: 

Department of Education. 

http://www.education.gov.za/LinkClick.aspx?fileticket=XZGwrpV9gek%3D&tabid

=418&mid=1211 (Accessed on 07/01/2015). 

 

DEPARTMENT OF EDUCATION AND CULTURE: PROVINCE OF KWAZULU-NATAL   

2000. Understanding School Governance. Manual 6 - Discipline and Codes of 

Conduct for Learners. 1st ed. Department of Education.  

 

DESFORGES C & ABOUCHAAR A  

2003. The impact of parental involvement, Parental Support and Family 

Education on Pupil Achievement and Adjustment: Literature Review. 

DE WAAL E, MESTRY R & RUSSO CJ 

2011. Religious and Cultural Dress at School: A Comparative Perspective. 

Potchefstroom Electronic Law Journal 14(6): 63. 

 

DE WAAL E & McCABE NC  

2013.  Learners’ religious-cultural rights:  A delicate balancing act.  De Jure. 

   



 

 

141 

 

DU PLESSIS L 

2009.  Religious freedom and equality as celebration of difference - a significant 

development in recent South African constitutional case law. Potchefstroom 

Electronic Law Journal 12(4): 13-36. 

EUTUCE 

2010. Updated EUTUCE Action Plan on: Preventing and Tackling Violence in 

Schools. 

 

FEDERATION OF GOVERNING BODIES OF SOUTH AFRICAN SCHOOL (FEDSAS) 

2010. Draft code of conduct for learners of public schools. 

 

FLISHER AJ, PARRY CDH, MULLER M & LOMBARD C 

2002. Stages of substance use among adolescents in Cape Town, South Africa. 

Journal of Substance Use 7(3): 162-167. 

 

GELDENHUYS J & DOUBELL H 

2011. South African children’s voice on school discipline: A case study. The 

International Journal of Children’s Rights 19(2): 321-333. 

 

GOTTFREDSON DC & GOTTFREDSON GD  

2002. Quality of school-based prevention programs: Results from a national 

survey. Journal of Research in Crime and Delinquency 39(1): 3-35 

 



 

 

142 

 

GOVERNMENT NOTICES 

REPUBLIC OF SOUTH AFRICA 

GN 130/1996. Education White Paper 2. The  Organisation, Governance and 

Funding of Schools. Government Gazette 16987. Department of Education. 

 

GN 776/1998. Guidelines for the Consideration of Governing Bodies in Adopting 

a Code of Conduct for Learners. Government Gazette 18900. 

 

GN 2432/1998. Admission Policy for Ordinary Public Schools. Government        

Gazette 19377. 

 

GN 1589/2002. Regulations to Prohibit Initiation Practices in Schools. 

Government Gazette 24165. 

 

GN 173/2006. National Guidelines on School Uniforms. Government Gazette 

28538. 

 

GN 1025/2011. Call for Public Comments on the Draft School Sport Policy. 

Government Notice 34830. Department of Education.  

 

GN 1140/2008. Devices to be used for Drug Testing and the Procedure to be 

followed.  Government Gazette 31417. Department of Education. 

 

GN 3427/2002. Promulgation of National Policy on the Management of Drug 

Abuse by Learners in Public and Independent Schools and Further Education 

and Training Institutions. Government Gazette 24172. Department of Education.  

NG 1040/2001. Regulations for Safety Measures at Public Schools.  

Government Gazette 22754. As amended by GN R1128 of 2006. Department of 

Education. 



 

 

143 

 

GREEN  MB   

2005. Reducing violence and aggression in schools. YCS Center for the 

Prevention of Violence. 

 

HENNING E, VAN RENSBURG W & SMIT B 

2004. Finding Your Way in Qualitative Research. Pretoria: Van Schaik. 

 

HEYSTEK J   

2011. School governing bodies in South African schools: Under pressure to 

enhance democratization and improve quality. Educational Management 

Administration & Leadership 39(4) 455–468. 

 

HUTTON T & BAILEY K   

2007. School Policies and Legal Issues Supporting Safe Schools. Effective 

Strategies for creating safer schools and communities. Revised September 

2007.  

 HUYSAMER C & LEMMER EM  

2013. Hazing in orientation programmes in boys-only secondary schools. South 

African Journal of Education 33(3): 1. 

JOSEPH P  

2013. The Role of Parents in the Dynamics of School Discipline. International 

Journal of Independent Research and Studies – IJIRS 2(1): 46. 

 
JOUBERT R  

“School discipline” in Boezaart  T (ed) Child Law in South Africa (2009): 502-

520. 



 

 

144 

 

JOUBERT R, DE WAAL E & ROSSOUW  JP   

2004. Discipline: Impact on access to equal education opportunities.  

Perspectives in Education 22(3): 78. 

JOUBERT R, SUGHRUE J & ALEXANDER DM   

2013. Search and seizure of learners in schools in a constitutional democracy:  

A comparative analysis between South Africa and the United States. De Jure 

114-120. 

KIM Y 

2008. Statutory Interpretation: General Principles and Recent Trends. America: 

6. 

Available at https://www.fas.org/sgp/crs/misc/97-589.pdf (accessed on 

11/10/2015) 

LADENSON RF  

2011. Limitations Upon Legitimate Authority to Suspend and Expel K-12 Public 

School Students: a Moral Analysis. Chicago. 

LEKALAKALA  PS  

2007. The role of the school governing body in implementing a code of conduct 

for learners in secondary schools in North West Province. Dissertation. Pretoria: 

University of South Africa. 

 
LLE IU 

2010. Strengthening intergovernmental relations for improved service delivery in 

South Africa: Issues for consideration. Journal of US-China Public 

Administration 7(1). 

 



 

 

145 

 

LUDWIG  S  

1999. Working with parents. Teaching Pre K-8, 2, 60. 

MABOVULA N   

2009. Giving voice to the voiceless through deliberative democratic school 

governance. South African Journal of Education 29: 219-233. 

 

MAPHOSA C & MAMMEN KJ  

2011. Maintaining Discipline; How Do Learners View the Way Teachers 

Operation in South African Schools?  Journal of Social Science 29(3): 213-222. 

MAPHOSA C & MAMMEN KJ 

2011.  Disciplinary measures used in South African Schools: How Do Learners 

View their Effectiveness? Journal of Social Science 29(3): 143-149. 

 

MAYER MJ & FURLONG M  

2010. How safe are our schools? Educational Researcher 39(1): 22. 

 

MAYER MJ & LEONE PE   

1999. A structural analysis of school violence and disruption: Implications for 

creating safe schools.  Education and Treatment of Children 22(3): 333-356. 

 

McKEVITT  BC & BRAAKSMA AD   

2008. Best practices in developing a positive behavior support system at the 

school level. University of Nebraska: Omaha.   



 

 

146 

 

McMILLAN JH & SCHUMACHER S 

2001. Research in Education. A Conceptual Introduction. New York: Longman. 

MINISTRY OF EDUCATION NEW ZEALAND 

Stand-downs, suspensions, exclusions and expulsions from school.  

www.minedu.govt.nz/StanddownsSuspensionsExclusionsExpulsions. (Accessed 

on 07/01/2015). 

 
MEEK AP   

2009. School Discipline “As Part of the Teaching Process”: Alternative and 

Compensatory Education Required by the State’s Interest in Keeping Children in 

School. Yale Law and Policy Review 28: 155. 

MESTRY R & KHUMALO J   

2012. Governing bodies and learner discipline: managing rural schools in South 

Africa through a code of conduct. South African Journal of Education 31: 97-

110.  

MNCUBE V & HARBER C 

2013. The dynamics of violence in schools in South Africa. Report 2012. 

University of South Africa: Pretoria. 

MODZELESKI WMA  

2007. School-Based Violence Prevention Programs. Offering Hope for School 

Districts. American Journal of Preventive Medicine.  

MOFOKENG  LL   

2007. The right to freedom of religion:  an apparently misunderstood aspect of 

legal diversity in South Africa. University of KwaZulu-Natal. 

 



 

 

147 

 

MOORE KD  

2001. Classroom teaching skills. New York: McGraw Hill. 

 
MOROJELE NK, PARRY CDH & BROOK JS 

2009. Substance abuse and the young: Taking Action. MRC Research Brief: 1. 

 
MOROJELE NK, PARRY CDH, ZIERVOGEL CF & ROBERTSON BA 

2001. Adolescent alcohol misuse: Correlate and implications. African Journal of 

Drug and Alcohol Studies 1(2): 111-120. 

 
NATIONAL CHILDREN’S BUREAU (NCB) AND PK RESEARCH CONSULTANCY 

(PKRC) 

2003. Building a Culture of Participation. Involving children and young people in 

policy, service planning, delivery and evaluation. UK.4. 

 

NATIONAL PLANNING COMMISSION 

2011. National Development Plan Vision for 2030. 

 
NCONTSHA VN & SHUMBA A 

2013. The nature, causes and effects of school violence in South African high 

schools. South African Journal of Education 33(3): 1. 

 
NDOFIREPI A,  MAKAYE J & NDOFIREPI  ES  

2012. To discipline or to punish? A critical discourse on schooling in South 

Africa. Greener Journal of Educational Research 2(4): 86. 

 



 

 

148 

 

NICHOLSON CMA  

 2009. The Right of Learners to Wear Religious and Cultural Symbols to School 

- When is Jewelry Not Just Jewelry? University of La Verne Law Review 31(1): 

2-23. 

 
OSHER D, GEORGE G, BEAR, JEFFREY R, SPRAGUE, AND DOYLE W 

2010. How Can We Improve School Discipline? Educational Researcher 39(1): 

48–58. 

PATTON CV 

1999. Steps for a successful policy analysis. www.ukessays.com › Essays › 

Politics. (Accessed on 07/01/2015). 

 
PRINSLOO IJ 

2005. How safe are South African Schools? South African Journal of Education 

25(1): 5. 

 
PROVINCIAL NOTICES 

1999. Eastern Cape Provincial Notice on Regulations and Rules – Behaviour 

by Learners in Public Schools which may Constitute Serious Misconduct, the 

Disciplinary Proceedings to be Followed and Provisions of Due Process 

Safeguarding the Interests of the Learner and Any Party Involved in Disciplinary 

Proceedings. PN 415/1999. 

 

2001. Free State Department Regulations regarding the discipline of learners at 

Public Schools. PN 68/2001. 

 

2011. Western Cape Regulations Relating to Disciplining on Suspension and 

Expulsion of Learners at Public Schools in the Western Cape. PN 365/2011. 



 

 

149 

 

REYNEKE JM   

2011. The Right to Dignity and Restorative Justice in Schools. P.E.R. 14(6): 

129.  

2013a. The Best Interests of the Child in School Discipline in South Africa. 

Tilburg University: 193-544.   

2013b. Children’s Right to participate: Implications for school discipline. De Jure.  

University of the Free State: 209-213. 

RICH  D  

2014. Helping Children to succeed in schools. Parental involvement in schools. 

http://urbanext.illinois.edu/succeed/parental.cfm (Accessed on 07/01/2015). 

ROOS R   

2003. Legal requirements for school rules and disciplinary sanctions. Koers 

68(4): 482;492. 

RUSHTON JL, FORCIER M & SCHECTMAN RM  

2002. Epidemiology of depressive symptoms in the National Longitudinal Study 

of Adolescent Health. Journal of American Academic Child Adolescent 

Psychiatry 41: 199-205. 

 

SHIER H   

2006. Pathways to Participation Revisited. New Zealand Association for 

Intermediate and Middle Schooling. NZ: 16. 

2001. Pathways to Participation; Openings, Opportunities and Obligations. A 

New Model for Enhancing Children’s Participation in Decision-making, in line 

with Article 12.1 of the United Nations Convention on the Rights of the Child. 

Children & Society 15: 114. 



 

 

150 

 

SITHOLE S  

1995. The Participation of Students in Democratic School Governance, in 

Democratic Governance of Public Schooling in South Africa. Durban: The 

Education Policy Unit: 107. 

SKIBA R, BOONE K , FONTANINI A,  WU T,  STRUSSELL  A,  INDIANA EDUCATION 

POLICY CENTRE & PETERSON R  

Preventing school violence:  A practical guide to comprehensive planning. Safe 

& Responsive Schools. The Safe and Responsive Schools Project at the 

Indiana Education Policy Center. University of Nebraska: 1-12. 

SKIBA RJ.  ECKES SE & BROWN K   

2009. African American Disproportionality in School Discipline: The Divide 

Between Best Evidence and Legal Remedy. New York Law School Law Review 

54: 1077.   

SKIBA RJ, MICHAEL RS, NARDO AC & INDIANA EDUCATION POLICY CENTER  

2000. The color of Discipline. Sources of Racial and Gender Disproportionality 

in School Punishment. University of Nebraska-Lincoln. 

 

SKIBA RJ, SIMMONS A, STAUDINGERS L, RAUSCH M, DOW G.  FEGGINS R & 

INDIANA EDUCATION POLICY CENTER   

2003. Consistent Removal: Contributions of School Discipline to the School-

Prison Pipeline. School to Prison Pipeline Conference: Harvard Civil Rights 

Project. 

SMIT  M  

2013. Compatibility of democracy and learner discipline in South African 

schools.  De Jure.  Northwest University. 



 

 

151 

 

SOUTH AFRICAN HUMAN RIGHTS COMMISSION   

2001. Report into initiation practices at Education institutions and a preliminary 

report on cultural initiations.   

2007. Comment on Education Laws Amendment Bill, 2007 General Notice 

553/207. 

SOUTH AFRICAN LAW REFORM COMMISSION 

 2007. Discussion Paper 112 Statutory Revision: Review of the interpretation 

Act 33 of 1957 (Project 25). Pretoria. 

http://www.doj.gov.za/salrc/index.htm (accessed on the 11/10/2015) 

 
SQUELCH J 

2006. Back to school for parents: implementing responsible parenting 

agreements and orders in Western Australia. Education and the Law 18(4): 247. 

 
TAYLOR T & DOUNAY J 

2008. Strengthening Parents’ Ability to Provide the Guidance and Support that 

Matter Most in High School. Policy Brief High Schools: 3-4. 

http://www.ecs.org/clearinghouse/78/48/7848.pdf (Accessed on 07/01/2015). 

TEENHELP.COM. TEEN DRUG ABUSE STATISTICS.   

http://www.teenhel.com/teen-drug-abuse/teen-drug-abuse-statistics.html. 

(Accessed on 07/01/2015). 

TOWNSEND BL   

2000. The Disproportionate Discipline of African American Learners: Reducing 

School Suspensions and Expulsions.  Exceptional Children 66(3): 381-391. 

 



 

 

152 

 

TSOTETSI S, VAN WYK N & LEMMER E  

 

2008. The experience of and need for training of school governors in rural 

Schools in South Africa. South African Journal of Education 28: 386-387. 

 

UK DEPARTMENT OF EDUCATION 

2012. Exclusion from maintained schools, Academies and pupil referral units in 

England:7. 

VAN VOLLENHOVEN W,  BECKMANN J & BLIGNAUT S   

2006. Freedom of expression and the survival of democracy: has the death knell 

sounded for democracy in South African schools? Journal of Education, 40: 120 

&127-128. 

VAN WYK N 

2007. The rights and roles of parents on school governing bodies in South 

Africa. International Journal about Parents in Education 1(0): 137. 

WESTERN CAPE EDUCATION DEPARTMENT   

2007. Learner Discipline and School Management. A practical guide to 

understanding and managing learner behavior within the school context. 

 

WOLHUTER CC & STEYN SC   

2003. Learner discipline at school: A comparative educational perspective.  

Potchefstroom University. Koers 68(4): 521-538. 

WOOD NL & WOOD R A   

2001. Due process in student discipline revisited: 1995-2000. North Dakota 

State University.  



 

 

153 

 

WU SC, PINK WT, GRAIN RL & MOLES O  

1982. Student suspension: A critical reappraisal. The Urban Review 14: 245-

303. 

XABA  MI  

2011. The possible cause of school governance challenges in South Africa.  

South African Journal of Education 31: 201. 

 

CASE LAW: 

Alexander v Cumberland Country Board of Education, No. 5:03-CV-834-BO. US 

2005 

Antonie v Governing Body, Settlers High School, and Others 2002 (4) SA 738 (C) 

Borbet South (Pty) Ltd and Others v Nelson Mandela Bay Municipality 

(3751/2011)[2014] ZAECPEHC 35; 2014 (5) SA 256 (ECP) 3 June 2014 

 

Christian Lawyers South Africa v Minister of Health and Others (Reproductive 

Health Allianceas Amicus Curiae) 2005 (1) SA 509 (T); 2004 (10) BCLR 1086 (T) 

 

College v Dlamini NO and Others [2005] JOL 15075 (N) 

 

Doctors for Life International v Speaker of the National Assembly and Others 

(CCT12?05) [2006] ZACC 11; 2006 (12) BCLR 1399 (CC); 2006 (6) SA 416 (CC) 

(17 August 2006) 

 

Ermelo High School and Another v Head of Department of Education: Mpumalanga 

and Others (219/2008) [2009] ZASCA 22; 2009 (3) SA 422 (SCA); [2009 3 All SA 

386 (SCA) (27 March 2009): para 22-30. 

 



 

 

154 

 

George Randell Primary School v The Member of the Executive Council, 

Department of Education, Eastern Cape Province and Others [2010] JOL 26363 

(ECB) 

 

Goss et al. v Lopez et al. Supreme Court of the United States 419 U.S. 565. 22 

January 1975. 

 

Governing Body of Rivonia Primary School and Another v MEC for Education, 

Gauteng Province, and Others Unreported case in the Supreme Court of Appeal: 

case 161/12 –judgement delivered on 30 November 2012. 

 

Governing Body, Tafelberg School v Head, Western Cape Education Department 

2000 (1) SA 1209 (C) 

 

Head of Department, Department of Education, Free State Province v Welkom High 

School and Another: Head of Department, Department of Education, Free State 

Province v Harmony High School and Another (CCT 103/12)[2013] ZACC 25; 2013 

(9) BCLR 989 (CC); 2014 (2) SA 228 (CC) (10 July 2013) 

 

Hospital Association of SA Ltd and v Minister of Health and Another, ER24 EMS 

(Proprietary) Limited and Another v Minister of Health and Another, South African 

Private Practitioners Forum and Others v Director-General of Health and Others 

(37377/09, 37505/09, 21352?09) [2010] ZAGPPHC 69; 2010 (10) BCLR 1047 

(GNP); [2011] 1 All SA 47 (GNP) (28 July 2010) 

 

Kimberley Junior School and Another v Head of the Northern Cape Department of 

Education and Others [2009] 4 All SA 135 (SC) 

 

Kimberley Girls High School and Another v Head, Department of Education, 

Northern Cape Province and Others 2005 (5) SA 251 (NC) 

 



 

 

155 

 

Lerato Radebe v Principal of Leseding, Free State High Court, Bloemfontein, case 

number 1821/2013, unreported 

 

Mantella Trading 310 (Pty) Limited v Kusile Mining (Pty) Limited (191/2014) [2015] 

ZASCA 10 (12 March 2015) 

 

Maritzburg College v Dlamini NO and Others [2005] JOL 15075 (N) 

 

MEC for Education in Gauteng Province and Other v Governing Body of Rivonia 

Primary School and Others (CCT 135/12)[2013] ZACC 34; 2013 (6) SA 582 (CC); 

2013 (12) BCLR 1365 (CC) (3 October 2013) 

 

MEC for Education, KwaZulu-Natal, and Others v Pillay 2008 (1) SA 474 (CC); 

2008 (2) BCLR 99 (CC) 

 

Minister of Education v Harris (CCT 13/01)[2001] ZACC 25; 2001 (4) SA 1297 (CC); 

2001 (11) BCLR 1157 (CC) (5 October 2001) 

 

Minister of Education, Western Cape, and Others v Governing Body, Mikro Primary 

School, and Another 2006 (1) SA 1 (SCA); 2005 (3) SA 504 (C) 

 

Mose (Legal Guardian of Luzuko Mose) v Minister of Education, Provincial 

Government of the Western Cape, Gabru and Others [2008] JOL 22623 (C) 

 

Mpumalanga Education Department and Another v Hoërskool Ermelo and Another 

2010 (2) SA 415 (CC) 

 

Occupiers of 51 Olivia Road, Berea Township and 197 Main Street Johannesburg v 

City of Johannesburg v City of Johannesburg and Others (24/07) [2008] ZACC 1; 

2008 (3) SA 208 (CC); 2008 (5) BCLR 475 (CC) (19 February 2008) 

 



 

 

156 

 

Pearson High School v Head of Department, Eastern Cape Province, and Others 
[1999] JOL 5517 (Ck) 
 

Pillay v KwaZulu-Natal MEC for Education, High Court of SA (Natal Provincial 

Division) 2006 (AR 791/05) 

 

Queens College Boys High School v Member of the Executive Council, Department 

of Education, Eastern Cape Government, and Others Eastern Cape Provincial 

Division, unreported case 454/08 

 

R v Big M Drug Mart Ltd [1985] 1 SCR 295 US 

 

Residents of Joe Slovo Community, Western Cape v Thubelisha Home and Others 

(CCT 22/08) [2009] ZACC 16; 2009 (9) BCLR 847 (CC); 2010 (3) SA 454 (CC) (10 

June 2009) 

 

Settlers Agricultural High School and Another v Head of Department: Department of 

Education, Limpopo Province and Others [2002] JOL 10167 (T) 

 

St Michael’s School for Girls and Others v The Head of the Free State Education 

Department and Others, Free State Provincial Division, unreported case 5597/2008 

 
Tania Megan Jacobs v The Chairman of the Governing Body of Rhode High School 

and Others 2004 SA 7953 W 

 

The Cleveland Graphite Bronze Company and Vandervell Products Ld. v The 

Glacier Metal Coy. Ld. R.P.C. (1949) 66 (7): 157-182. 

 
Tshona v Principal, Victoria Girls High School and Others [2006] JOL 18445 (E) 
 
 
 

 
 



 

 

157 

 

LEGISLATION: 
 
 

Basic Education Laws Amendment Act 15 of 2011 
 
Child Care Act 74 of 1983 
 
Child Justice Act 75 of 2008 
 
Children’s Act 38 of 2005 
 
Constitution of the Republic of South Africa 1996 
 
Drug and Drug Trafficking Act 140 of 1992 
 
Eastern Cape Provincial Education Act 1 of 1999 
 
Education Laws Amendment Act 24 of 2005 
 
Education Laws Amendment Act 31 of 2007 
 
Education Laws Amendment Act 50 of 2002 
 
Employment of Educators Act 76 of 1998 
 
Firearms Control Act 60 of 200 
 
Free State School Education Act 2 of 2000 
 
Intergovernmental Relations Framework Act 13 of 2005 
 
Kwazulu-Natal School Education Act 3 of 1996 
 
Limpopo Province School Education Act 9 of 1995 
 
Mpumalanga School Education Act 8 of 1995 
 
Northern Cape School Education Act 6 of 1996 
 
North West Schools Education Act 3 of 1998 
 
National Education Policy Act 27 of 1996 
 
Promotion of Administrative Justice Act 3 of 2000 
 
Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000 



 

 

158 

 

 
South African Schools Act 84 of 1996 
 
Western Cape Provincial School Education Act 12 of 1997 
 
 

 

 

 


