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ABSTRACT 

This study, titled “Protecting Women Migrant Workers’ Rights in South Africa: The 

Need for a Gender-Responsive Framework,” addresses the critical issue of the 

increasing feminisation of migration and the unique vulnerabilities faced by women 

migrant workers, particularly in South Africa. Despite migration offering opportunities, 

these women often encounter exploitation, discrimination, and abuse. The study 

highlights how South Africa's historical exclusionary policies and current gender-

neutral legal frameworks fail to adequately protect these workers, leading to issues 

like inadequate pay, lack of contracts, long working hours, and gender-based violence. 

The core problem lies in the inadequacy of existing legal and policy frameworks to 

address the intersectional vulnerabilities of women migrant workers, resulting in a 

significant gap between theoretical legal protections and practical realities. 

Enforcement mechanisms are weak, especially in informal sectors where these 

women are concentrated, exacerbating their precarious situation and limiting their 

access to justice. The central research question guiding this thesis is: What factors 

contribute to the violations experienced by women migrants in South Africa, and how 

can a gender-responsive legal framework be developed and implemented to protect 

their rights effectively? Drawing upon feminist legal theory, intersectionality theory, and 

migration theories, the research critically examines international, regional, and 

domestic legal instruments to assess their gender sensitivity and effectiveness. A 

significant contribution of this study is the application of the Gender Legislative Index 

(GLI) as a methodological tool to evaluate the gender responsiveness of South African 

legislation. Through a comparative analysis of international and regional instruments 

against domestic laws, the findings highlight a substantial disparity between theoretical 

legal protections and the lived realities of women migrant workers, necessitating the 

urgent need for a transformative approach. The findings demonstrate that South 

African legislation, although formally inclusive, does not address the intersectional 

vulnerabilities of women migrants and fails to align with international laws. The study 

recommends using the GLI to ensure gender-responsive migration, labour laws, and 

policies, and to strengthen monitoring mechanisms. It also recommends aligning 

South Africa’s migration policy with constitutional and international human rights 

standards. 
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CHAPTER 1: INTRODUCTION 

This chapter introduces the study, which critically examines the protection of women 

migrant workers’ rights in South Africa and advocates for a gender-responsive 

framework. It begins by outlining the background of the study, highlighting migration 

as a key global trend of the 21st century and emphasising the importance of the 

feminisation of migration. The study then presents the research problem, 

demonstrating how existing laws and policies fail to adequately protect women 

migrants from discrimination, abuse, and exploitation. Although South Africa has 

constitutional obligations to promote equality and non-discrimination, and has made 

commitments under international and regional human rights instruments, its migration 

and labour laws and policies remain largely gender-neutral. This chapter argues that 

such neutrality conceals gender-specific vulnerabilities, allowing discrimination, 

exploitation, and abuse faced by women migrants to continue. 

Based on the research problem, the chapter identifies the research questions and sub-

questions, which serve as the guiding framework for the study. The primary research 

questions explore how South African migration and labour laws can be reformed to 

effectively address the gender-specific and intersecting vulnerabilities of women 

migrant workers in South Africa. Sub-questions elaborate on this by examining the 

causes and types of violations faced by women migrant workers, the relevant 

international and regional legal instruments, the sufficiency of South African laws, and 

the methodological tool available to lawmakers to aid legislation to become gender 

responsive legislation.  

The objectives of the research are outlined, converting the research questions into 

specific tasks. These include identifying violations encountered by women migrants in 

South Africa, mapping the normative frameworks at both the international and regional 

levels, and assessing the migration and labour laws at the domestic level to propose 

a methodological tool that aids in reform. The objectives position the study as both 

descriptive and prescriptive, aiming to generate solutions that can influence law and 

policy. 
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The motivation for this study stems from both the theoretical gaps in the existing 

literature and the author's lived experiences as a woman migrant worker in South 

Africa. This section highlights the need to address the systemic exploitation faced by 

women migrant workers in sectors such as domestic work, farm work, and caregiving. 

By basing the study's motivation in both personal and academic imperatives, the 

chapter demonstrates the research's originality and urgency. 

To ensure strong conceptual and theoretical grounding, the chapter reviews existing 

literature. It explores different schools of thought on migration, gender, and law. The 

feminist theorists examined include Radicals, Marxists, Dual systems theorists, 

Africanists, and those focused on intersectionality, to reveal the multiple layers of 

vulnerabilities women migrants face. Migration theories, which include push and pull 

factors and dual labour markets, are utilised to explain the structural forces that drive 

women into precarious employment. Notably, the literature review highlights gaps in 

current research. Although there is extensive documentation on the feminisation of 

migration and the abuses experienced by women migrant workers, no studies in South 

Africa have suggested a methodological tool to enable the development of gender-

responsive laws. 

The chapter adopts a methodological approach which integrates not only doctrinal but 

also socio-legal and comparative analyses. By combining legal instruments with an 

examination of the practical experiences of women migrants in South Africa, the 

methodology is both theoretically and practically relevant. Intersectionality and 

feminist legal theories provide the analytical lens, while comparative insights from 

other jurisdictions enable the study to replicate lessons for South Africa. 

Lastly, the chapter will provide an outline of the subsequent chapters. It illustrates how 

the study progresses from identifying the problem and reviewing literature to analysing 

international and domestic legal frameworks, and finally proposing the GLI as a 

methodological tool for reforming migration and labour laws in South Africa. 

 

 

 



3 
 

1.1 BACKGROUND 

Migration is acknowledged as a defining feature of the 21st century, with over 281 

million individuals worldwide residing outside their countries of origin.1 Women have 

been recorded in the migration streams. In fact, scholars have observed that the rise 

in women's involvement in global migration flows, often referred to as the feminisation 

of migration, has become significant.2 Women are no longer migrating solely as 

dependents; they are increasingly stepping into roles as independent economic 

contributors and primary earners.3 It is essential to acknowledge that while migration 

may yield substantial economic and social benefits for women, it also introduces 

distinct challenges shaped by variables such as gender, legal status, and the informal 

nature of many occupations they often occupy.4  

On a global scale, women migrant workers are disproportionately found in sectors 

such as domestic work, caregiving, hospitality, and agriculture, which are often 

informal, poorly regulated, and lack essential labour protections.5 An  Amnesty 

International report noted that these sectors, unfortunately, place them at risk of 

exploitative working conditions, long hours, inadequate pay, and increased chances 

of gender-based violence and harassment.6 The report further indicated that migrant 

women in South Africa often experience gender-based violence, sexual exploitation, 

and harassment, both in their workplaces and in the broader community.7 These 

vulnerabilities are exacerbated when migration governance and labour laws fail to 

consider gender.8 While the above findings from Hennebry, Grass and McLaughlin 

highlight structural inequalities, they fail to examine how South Africa’s legal 

framework reproduces such vulnerabilities. This thesis builds on their findings but 

shifts the focus towards evaluating whether migration and labour laws themselves are 

gender responsive. 

 

 
1      United Nations 2020. 
2   Alexander & Steidl 2012:224; Boyd 2006:2-3; Castles & Miller 1998:37;Le Goff 2016:1-2. 
3      Alexander & Steidl 2012:224; Boyd 2006:2-3; Castles & Miller 1998:37;Le Goff 2016:1-2. 
4      Fleury 2016:23. 
5      Hennebry, Grass & McLaughlin 2017: 10.  
6      Amnesty International 2019. 
7      Amnesty International 2019. 
8      Hennebry, Piper, KC & Williams 2022:8. 
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At a global level, migration and gender equality are acknowledged within the 2030 

Agenda for Sustainable Development (SDG).9 Specifically, the SDGs five and eight 

aim to achieve gender parity and empower both women and girls, while promoting 

equitable employment opportunities for all individuals, including migrant workers.10 

Additionally, SDG ten emphasises the need to facilitate migration that is orderly, safe, 

regular, and responsible.11 However, achieving these objectives necessitates national 

legal and policy frameworks that are explicitly responsive to gender, ensuring that 

women migrant workers are both safeguarded and empowered in the realms of 

migration and employment. Adepoju notes that in Africa, migration is primarily 

characterised by South-South movement, with individuals mainly relocating within the 

region due to economic inequalities, conflict, or environmental challenges.12 South 

Africa, as a major economic hub, is a popular destination for migrants. Crush, 

Chikanda, and Tawodzera describe South Africa as a key destination within the 

Southern African Development Community (SADC) region, attracting migrants 

specifically from Zimbabwe.13 Mbiyozo concurs and further adds that migrants from 

countries such as Mozambique, Malawi, the Democratic Republic of the Congo, 

Somalia, and Rwanda are also attracted to South Africa.14 Mbiyozo further states that 

migrant women in South Africa not only experience gender-based violence and sexual 

exploitation, but also harassment, both in their workplaces and in the broader 

community.15  

Moreover, South Africa has been subjected to persistent occurrences of xenophobic 

violence, which disproportionately affect migrant women who may encounter 

increasing challenges in escaping or seeking justice due to fear of arrest or 

deportation.16 These social challenges amplify the legal and economic insecurities 

faced by women migrant workers, thereby contributing to their unwillingness to report 

abuse or seek necessary assistance.  

 
9    United Nations 2015. Transforming our world: The 2030 Agenda for Sustainable Development.  
adopted by the General Assembly on 25 September 2015, A/RES/70/1. New York: United Nations. 
10    United Nations 2015: SDG 5&8. 
11    United Nations 2015: SDG 10.7. 
12    Adepoju 2008:13&21. 
13    Crush, Chikanda & Tawodzera 2015:364.  
14    Mbiyozo 2018:2. 
15    Mbiyozo 2018:7 &12. 
16    Hiropoulous 2020:106 &113. 
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Notwithstanding South Africa's obligations under various fundamental international 

human rights agreements, it has yet to ratify vital instruments that specifically defend 

migrant workers, including the International Convention on the Protection of the Rights 

of All Migrant Workers and Members of Their Families (ICPRMW).17 Mbiyozo notes, 

that while domestic labour laws provide certain protections, enforcement is often 

lacking in the informal sector, where a majority of migrant women find employment.18 

This thesis builds on Makhamisa's work to propose a gender-responsive framework, 

utilising the GLI, which can address the gender-specific vulnerabilities faced by women 

migrant workers in informal sectors. Mbiyozo19 observe that migration policy in South 

Africa continues to prioritise security and border management, with little focus on 

human rights or gender-sensitive strategies. The intersection of gender, migration 

status, and informality highlights the need for targeted legal and policy measures to 

support migrant women in South Africa. As Crenshaw and subsequent researchers 

have noted, an intersectional approach uncovers how intertwined systems of 

discrimination foster distinct forms of disadvantage.20  

In this context, migrant women face vulnerabilities that are not merely the result of 

being “women” plus “migrants,” but instead stem from the specific interaction of these 

identities within patriarchal and exclusionary frameworks. In light of this context, this 

study aims to investigate the current legal, institutional, and policy structures that 

protect women migrant workers in South Africa. This thesis addresses this critical gap 

by advocating for a GLI to develop gender responsive migration laws and policies that 

directly cater to the needs and rights of women migrant workers. Such a framework is 

vital for upholding South Africa’s constitutional and international human rights 

commitments while furthering the aims of the 2030 Agenda for Sustainable 

Development. By centring gender in migration governance, South Africa can work 

towards a more inclusive, equitable, and rights-based approach to migration. 

 

 
17   International Convention on the Protection of the Rights of All Migrant Workers and Members of 
Their Families (hereafter ICPRMW) adopted on18 December 1990 and entered into force 2003. 
18   Mbiyozo 2018:7. 
19   Mbiyozo 2018:31. 
20   Crenshaw 1989:139. 
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1.2 RESEARCH STATEMENT 

Migration is a significant global phenomenon responsible for socio-economic 

development and demographic changes. As an economic hub within the region, South 

Africa attracts many migrants from across Africa, with an estimated 2,9 million 

migrants residing in South Africa by mid-2020.21 Over 1,8 million migrants in South 

Africa are women, and the number has quadrupled since 2001.22 This indicates that 

migration is a rapidly growing phenomenon, predominantly among female migrants. 

Most females migrate to South Africa due to economic hardships and limited 

employment opportunities in their countries of origin.23 Whilst migration has improved 

the socio-economic standing of women and empowered them with agency, it has 

exposed women migrants to multiple layers of vulnerabilities which stem from gender, 

sex, migration status and concentration in informal and low wage sectors. 

Studies have shown that women migrants primarily engage in less regulated informal 

sectors, such as domestic work, agricultural and care sectors.24 Despite South Africa’s 

commitment to equality and non-discrimination, its migration and labour laws remain 

gender neutral and are not able to address the gender specific vulnerabilities faced by 

women migrant workers. This gap leaves them subjected to different forms of 

exploitation and abuse, which include low wages, no social security, physical and 

sexual abuse in the workplace. Scholars found that it is the sustained gender norms 

and institutional flaws that perpetuate the precarious situation in which most women 

migrant workers find themselves.25 Existing literature has acknowledged that South 

African migration and labour laws and policies are gender-neutral, and such laws put 

women migrants at risk.26  In fact, South Africa's migration laws often overlook the 

rights, needs, and vulnerabilities that are unique to women migrants.27 Current 

 
21  Maru “The six trendsetters in African migration and mobility”, https://trendsresearch.org/insight/the-

six-trendsetters-in-african-migration-and-mobility (accessed 24 November 2024).  
22  UNDESA “World Population Prospects: The 2017 Revision”, https://www.un.org/en/desa/world-

population-prospects-2017-
revision#:~:text=The%20World%20Population%20Prospects%3A%20The%202017%20Revision
%2C%20published,global%20demographic%20trends%20and%20prospects%20for%20the%20f
uture (accessed on 2 July 2025). 

23  Farley 2019:11. 
24  Bagula 2011:21. 
25  Ehrenreich & Hochschild 2003:1-30. 
26  Mbiyozo 2019:1-3; Farley 2019:3; Dodson & Crush 2006. 
27  Hennebry et al. “Women migrant workers journey through the margins: Labor, migration and 

trafficking”, www.unwomen.org/en/digital-library/publications/2017/2/women-migrant-workers-
journey-through-the-margins (accessed on 26 March 2020). 
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literature in South Africa, however, does not propose a gender responsive 

methodological tool to reform laws.  

It is against this background that the study will examine the causes and types of 

violations faced by women migrants. It further interrogates whether the international 

and regional laws sufficiently address the gender specific vulnerabilities encountered 

by women migrants, especially those related or linked to discrimination, precarious 

employment and abuse. The study will critically assess whether South African laws on 

migrant workers align with international and regional standards, more so in addressing 

the gendered vulnerabilities of women migrant workers. It identifies existing gaps, 

considers possible remedies and proposes a methodological tool to guide lawmakers 

in drafting and reviewing legislation that aligns with international law and addresses 

the gender-specific vulnerabilities of women migrant workers. This research takes a 

new dimension in that it analyses the role of a GLI, a methodological tool that 

lawmakers can use to review and formulate laws, providing a framework to protect the 

rights of women migrant workers. No research study has considered the use of the 

GLI in South Africa to remedy the underlying inequalities in migration and labour 

legislation and policies, which make women migrants vulnerable to exploitation and 

abuse. The proposition is that when laws are formulated well, they can be more easily 

implemented and their impact is enhanced. GLI can be used in the review and 

formulation of laws to ensure they are gender-responsive and address gender-specific 

vulnerabilities. 

 

1.3 RESEARCH QUESTION 

The study will be guided by the following primary research question: How can South 

African migration and labour laws be effectively transformed to address gender-

specific and other intersecting vulnerabilities encountered by women migrant workers?  

 

Sub-questions: 

a)  What are the causes and types of violations encountered by women migrant 

workers in South Africa? 
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b)  What is the normative framework for protecting the rights of women migrant 

workers under international and regional laws? 

c)  What are the South African laws that protect the rights of women migrant 

workers? Do they meet international standards? Are they sufficient, and if not, 

is there a remedy?   

d)  How can South African lawmakers use GLI to formulate and review laws to 

ensure that these laws protect the rights of women migrant workers? 

1.4 RESEARCH OBJECTIVES 

The following are the specific objectives of the study: 

a) To identify the causes and types of violations encountered by women migrant 

workers in South Africa.  

b) To establish the normative framework for protecting the rights of women migrant 

workers under international and regional laws.  

c) Identify the South African laws that protect the rights of women migrant workers, 

determine if they are sufficient, and, if not, provide a remedy. 

d) To establish how  South African lawmakers can make use of the GLI in the 

formulation and review of laws that protect the rights of women migrant workers.  

 

1.5 MOTIVATION  

This study is motivated by the lived experiences of women migrant workers in South 

Africa, as well as the theoretical gaps identified in current literature. Women migrant 

workers in South Africa constitute a vulnerable group in the country, as they are mostly 

concentrated in low-wage and informal sectors such as domestic work, caregiving, 

agriculture and informal trade, where they are exposed to systemic exploitation which 

ranges from low wages, unsafe working conditions, long working hours, gender based 

violence and exclusion from social protection. These vulnerabilities are worsened by 

xenophobia and restrictive migration policies coupled with weak enforcement 

mechanisms. The need to respond to these violations faced by women migrants is a 

major motivation for this research. 
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Protecting the rights of women migrant workers is a fundamental aspect of 

international human rights legal instruments. Through instruments which include the 

Convention on the Elimination of Discrimination Against Women CEDAW and 

Members of Their Families (ICRMWC), which underpin the use of methods sensitive 

to gender issues in migration, a gap remains in implementing these international 

standards at the national and municipal levels. This study is therefore motivated by a 

need to enhance South African migration policies so that they align with global 

standards on migration and are able to not only protect but also empower women 

migrant workers. This study acknowledges that, despite some progressive provisions 

in the Constitution of South Africa and its pledge to human rights, South Africa has not 

yet fully integrated gender considerations into its migration framework. 

Women migrant workers are instrumental in socio-economic development. Whereas 

the motivation for migration is commonly poverty and a lack of opportunity at the 

individual level, the financial benefits are recognised as having the potential to 

positively impact both the sending and receiving countries.28 Migration can be a vital 

tool for empowering women economically.29 It can also hold critical socio-economic 

benefits for host and home countries, including gendered remittances and labour 

market integration.30 

In 2019, remittance flows to low- and middle-income countries surpassed foreign direct 

investment, reaching a record $554 billion.31 The capacity of remittances to contribute 

to the growth of national economies extends to countries of destination.32 In countries 

such as the United States of America and Europe, migrant workers impact on growing 

labour forces is recognised as having both direct and indirect benefits for state 

economic growth.33 Whilst it is estimated that women migrants' remittances make up 

 
28  Bastia & Piper 2019:19. 
29  Farley 2019:3. 
30  Farley 2019:3. 
31  World Bank Group “Annual Reports 2020. Executive Summary”, 

https://thedocs.worldbank.org/en/doc/832891604352590592-
0090022020/original/WorldBankGroupAnnualReportsExecutiveSummary.pdf (accessed on 3 July 
2025). 

32  Holliday 2020:270. 
33  OECD “OECD Factbook 2014. Economic, environmental and social statistics”, 

https://www.oecd.org/en/publications/oecd-factbook-2014_factbook-2014-en.html (accessed 31 
July 2025). 
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half of global remittances,34 Holliday notes that there are differences in the manner 

and impact that the remittances of women migrant workers make to development, both 

in economic and non-economic terms.35 In particular, while female migrant workers 

typically earn less than male workers, they remit a higher proportion of their earnings.36 

In addition, research indicates that the remittances of women migrant workers are 

more likely to be directed towards paying for family members' food, education, and 

health.37 It is important to note that directing remittances towards individuals' health 

and educational well-being has positive developmental outcomes.38 

However, women migrant workers face a significant risk of exploitation and abuse 

whilst trying to support their families. By proposing gender legislation as a 

methodological tool to assess laws and policies that impact women migrant workers, 

this research contributes to the policy framework that recognises and protects women 

migrant workers' contributions towards improving their socio-economic status and 

overall well-being. 

The study is motivated by the need to close the significant gap between South Africa's 

commitments to gender equality in its policies and the lived realities of women 

migrants. The existing literature highlights that migration experiences are gendered in 

such a way that women encounter unique challenges than their male counterparts. 

The circumstances of women migrants are complex, as they are most likely to be 

involved in less visible and less regulated sectors, which makes them more vulnerable 

to abuse and exploitation. Therefore, this calls for gender-sensitive laws and policies 

that take into account the specific needs and vulnerabilities of women migrants. As 

research shows, current South African laws do not cater to this, which then motivates 

a study of this nature that seeks to bridge this gap and provide insights on how the 

GLI gender legislation can be utilised to enhance the gender responsiveness of 

migration laws.  

This research is also motivated by my experiences as a female migrant worker. I 

arrived in South Africa in February 1999 to pursue a Bachelor of Social Science and 

 
34  Ponsot et al. “Sending money home: Contributing to the SDGs, one family at a time. Report to the 

International Fund for Agricultural Development”, https://www.ifad.org/en/w/publications/sending-
money-home-contributing-to-the-sdgs-one-family-at-a-time (accessed 3 March 2024). 

35  Holliday 2020:270. 
36  UN Women 2020. 
37  UN Women 2013.  
38  ILO & UN Women 2015; UN Women 2013b. 
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Law degree. I managed to graduate from Rhodes University in Grahamstown in April 

2002 (with a Bachelor of Social Science) and April 2004 (with a Bachelor of Laws 

degree). However, I returned to Zimbabwe soon after graduation, where I worked as 

a Public Prosecutor for the Ministry of Justice. An economic meltdown, characterised 

by high inflation rates, saw me return to South Africa. Upon my arrival in South Africa, 

I applied for refugee status, which was granted in April 2009. The asylum document 

granted me the ability to work and study in South Africa. Obtaining an articled clerk 

position in a law firm proved to be challenging. I spent the entire year of 2009 sending 

job applications, but I was unable to secure employment. In 2010, I secured a job as 

a waitress at a restaurant in Johannesburg. This shows the desperate measures I 

ultimately took to survive. Having to deskill was my only option. I discuss deskilling in 

Chapter Two, section 2.3.5.4, as a key challenge encountered by women migrant 

workers. Resorting to work as a low-skilled worker came with its challenges, as I was 

subjected to long working hours, low pay, verbal abuse and gender-based 

discrimination. 

This study is thus motivated by the desire to promote gender equality and, 

consequently, advance the rights of women migrants. It aims to analyse the 

intersection of migration and gender, presenting policy advocacy that highlights the 

unique vulnerabilities faced by women migrants during their migration. The 

contribution is meant to contribute towards an equitable and just migration framework 

in South Africa. 

 

1.6 LITERATURE REVIEW 

This literature review will explore four research questions: a) What are the causes and 

types of violations encountered by women migrant workers in South Africa? b) What 

is the normative framework for safeguarding the rights of women migrant workers 

under international law and regional legislation? c) What South African laws protect 

the rights of women migrant workers? Are these laws adequate, and if not, what 

remedies exist? Do they align with international standards? d) Which methodological 

tools can South African lawmakers employ to formulate and review laws to ensure the 

protection of women migrant workers' rights? For each research question, the thesis 
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examines the inclusion and exclusion criteria, the methodology applied, and provides 

a synthesis of the literature. 

For the first research question, the literature selection for this thesis employed 

systematic inclusion and exclusion criteria to ensure comprehensive yet focused 

coverage of the violations encountered by women migrant workers in South Africa. 

The literature included in this study consisted of research that contributed to the 

theoretical underpinnings of the research study, including Radical, Marxist, Liberal, 

Dual systems, and African feminist theories. The intersectionality theoretical 

framework, as developed by Crenshaw, is instrumental in showing how intersecting 

identity markers compound discrimination against women migrant workers.39 

Secondly, only studies that focused on migration from a gender perspective were 

selected as relevant. This included examining studies that focus on the feminisation 

of migration, gendered push and pull factors in migration, and the structural 

vulnerabilities of women in migration situations.40 

The thesis prioritised literature relevant to South Africa, followed by the SADC region 

in general. International comparative literature was included where and when it offered 

insights which were relevant to the local experiences of women migrants.41 Literature 

which engaged with legal frameworks, both international and national, was also 

included. This included sources focusing on constitutional rights, labour law, and 

international instruments that protect the rights of women migrant workers.42 The study 

included empirical studies, case law and organisational reports from the ILO and UN 

Women, which provide evidence of the violations of women migrant workers.43 

Literature not relevant to Africa or the Global South was excluded unless it contributed 

to comparative analysis supporting the research study. Literature that lacked 

consideration of gendered power dynamics or social context in any statistical analyses 

was also excluded. The methodological approaches in this literature vary considerably, 

 
39  Crenshaw 1989:139-167.  
40  De Haas, Castles & Miller 2020:198-224&284 & Vause & Toma 2015:39-63. 
41  Mbiyozo 2018:1-36.  
42  International Labour Organisation Decent Work for Domestic Workers in South Africa: Gaps 

Between International Standards and National Laws (2021); Constitution of the Republic of South 
Africa, 1996; Basic Conditions of Employment Act 75 of 1997. 

43  BS v Spain (Application No. 47159/08) European Court of Human Rights, Judgment of 24 July 2012 
& Firestone S The Dialectic of Sex (1970); Millett K Sexual Politics (1970); UN Women “The Gender 
Pay Gap Report 2023”, https://africa.unwomen.org (accessed on 20 October 2024).  
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including qualitative, quantitative, and doctrinal analysis. Qualitative methods involve 

semi-structured interviews with migrant women, case studies from NGOs, and 

ethnographic research on workplace and living conditions. Quantitative methods 

involve surveys to measure wage violations, hours worked, and the occurrence of 

gender-based violence. The doctrinal approach is also utilised, involving the mapping 

of a legal framework of constitutional rights and statutory responsibilities against 

observed labour practices.44 

The strengths of the methodology lie in its rich qualitative narratives, which bring 

statistical data to life, and its intersectional approach, which highlights the interactions 

of various vulnerabilities. Limitations of these methodological approaches arise from 

the non-representative nature of snowballing sampling and the under-reporting of 

gender - based violence (GBV). 

The concept of migration has received scholarly interest. Kalitanyi and Visser noted 

that migration refers to the movement of people across countries and state lines to 

establish a new place or seek peace and stability.45 This was reaffirmed by the United 

Nations Secretary-General, Antonio Guterres, who described migration as an 

expression of human aspiration for dignity, safety, and a better future.46 It is evident 

from the existing literature, a quest for safety and security is a significant driver of 

migration. Existing literature also establishes that the term migrant can refer to two 

different categories of people that should not be mixed, with the first group being labour 

migrants who move for employment. The second group consists of refugees who, 

owing to fear of persecution, war and natural disaster, are not in their country of origin 

and not able to seek protection from that country.47 A migrant worker refers to a person 

who is employed, or has been employed in a remunerated capacity, within a country 

of which they are not a national.48 

Dodson, in her article titled “Southern Africa: gender and migration”, studied the 

patterns and processes of migration in Southern Africa, including their gendering, and 

how these processes were understood in a historical context, including the role of race 

 
44  Albertyn 2007:253-270. 
45  Kalitanyi&Visser 2010:377. 
46  Remarks given by the United Nations Secretary-General Antonio Guterres at the high-level meeting 

on gender equality and women’s empowerment in Africa, in Addis Ababa on 8 February 2020 
https://www.unwomen.org/en/news-  accessed 23 September 2025 & O’Neil 2016:84. 

47  UN Convention Relating to the Status of Refugees 1951:art. 1A(2). 
48  International Convention on the Protection of the Rights of Refugees 1951:art. 2. 
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and gender.49 The paper utilised qualitative analysis of historical and contemporary 

migration patterns in Southern Africa, examining the gendered dimensions of these 

movements and how they have evolved in response to political, social, and economic 

changes within the region and beyond.50 It drew on survey data from the Southern 

African Migration Project (SAMP) to highlight significant sociodemographic shifts in 

migration flows, with a particular focus on the changing roles and experiences of male 

and female migrants since the mid-1990s. This included the increasing economic 

drivers behind female migration and the transformation of household structures.51 

Dodson found that patriarchy influenced the migration patterns of men in Southern 

Africa by enforcing traditional gender roles that prioritise male mobility for wage labour, 

particularly in mining and urban sectors. This system historically restricted women's 

movement, leading to a predominance of male migrants. However, as economic 

conditions change, men's migration is evolving into a more permanent career path 

rather than a temporary strategy, reflecting shifts in labour demand and the 

reconfiguration of household structures, where women increasingly become 

household heads.52  

Dodson’s article provides a significant foundation for understanding how migration in 

Southern Africa has historically been gendered. Her use of qualitative analysis of 

historical and contemporary migration patterns, supported by survey data from SAMP, 

offers important insights into changing socio-demographics since the mid-1990s. 

Dodson emphasises how patriarchal structures historically privileged male mobility for 

wage labour in mining and urban sectors, thus restricting women’s movement. 

Important to note is the fact that while Dodson’s contribution is valuable in linking 

patriarchy to migration patterns, her analysis tends to highlight gendered social norms, 

whilst neglecting how state policies, such as pass laws or immigration regulations, play 

a great role in causing gender disparities. However, contrary to Dodson's views , von 

Fintel and Moses observed that the apartheid-era migrant labour system perpetuated 

male-dominant migration, with women remaining at home whilst men moved to urban 

centres as breadwinners.53 Studies by Crush and Tshitereke found that both the South 

 
49  Dodson 2013. 
50  Dodson 2013. 
51  Dodson 2013. 
52  Dodson 2013. 
53  Von Fintel & Moses 2017:251-254. 
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African pass laws and the migrant labour system played a significant role in ensuring 

that men were dominant and excluded women from formal migration streams.54 These 

studies were supported by Boyd and Grieco, who also identified immigration policies 

as a key factor in the dominance of men in the migration stream, with women only 

being allowed to enter as dependents of male migrants.55 Similar conclusions were 

reached by Magidimisha who found that migration policies in Southern Africa often 

favoured male migrants, reinforcing male dominance in migration patterns.56 These 

views reshape the debate from attributing gendered migration patterns to patriarchy 

to the real cause being laws and policies.  

 

The common themes emerging from reviewing the literature are two dominant 

explanatory frameworks, one emphasising patriarchal norms (Dodson) and another 

highlighting laws and policies (Von Fintel, Moses, Crush, Tshitereke, and Boyd, as well 

as Grieco and Magidimisha). Whilst both show the gendered nature of migration, the 

debate remains disjointed. This literature is limited and fails to critically interrogate the 

intersection of gender, race and class, which essentially influenced access to migration 

opportunities during apartheid and continues to do in in the post-apartheid era. This 

gap is significant for the present study. Chapter 5 of this study examines how South 

Africa’s migration laws have historically contained exclusionary elements and how 

these features persist in post-apartheid immigration policies. By utilising the GLI, this 

study provides a framework that extends beyond descriptive accounts of patriarchal 

norms or exclusionary laws to offer a gender-responsive tool for reviewing and 

assessing laws. In doing so, this study links two schools of thought, how patriarchy 

and laws influence migration, with the need for tools such as the GLI that can create 

gender-responsive laws, which respond to gender-specific vulnerabilities and are 

better able to protect the rights of women migrant workers. 

 

 
54  Crush & Tshitereke 2001:1-9 
55  Boyd & Grieco 2003:3. 
56  Magidimisha 2017:77. 
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While women were historically seen as “trailing wives”57 in migration patterns, Castles 

and Miller, drawing on demographic trend analysis, observed a global shift towards 

the feminisation of migration since the 1980s.58 Although women’s international 

migration is not new, early research largely overlooked them or framed them as 

passive dependents. Vause and Toma, in their article titled “Is the Feminisation of 

International Migration Really on the Rise? The Case of Flows from the Democratic 

Republic of Congo and Senegal”, examined the scale to which women were 

increasingly present in international migration flows, especially as independent 

economic actors.59 The paper employed discrete-time event-history analysis to assess 

the likelihood of female migration over time, particularly towards Western destinations, 

using data collected from the Migration between Africa and Europe project in Senegal 

and the Democratic Republic of Congo.60  

Benefits of this methodology were that it employed rich retrospective information 

gathered from both current and return migrants to conduct a more in-depth 

investigation into the nature of women's migration, examining indicators that reveal 

whether women migrate autonomously or in association with their partners.61 The 

research indicates that there has been only a moderate increase in the likelihood of 

female migration over time, particularly towards Western destinations, with no 

significant reduction in gender gaps observed in migration flows from the Democratic 

Republic of Congo and Senegal.62 While some evidence of a rise in autonomous 

female migration was found among Congolese migrants, no notable changes in this 

trend were detected in Senegal, which is attributed to the more rigid patriarchal system 

and traditional gender norms prevalent in Senegal compared to the Democratic 

Republic of Congo.63  

Alexander and Steidl adopted a similar view, describing the feminisation of migration 

as a rise in the proportion of women within migration flows. Alexander and Steidl take 

the concept of migration a step further by conceptualising it as a dynamic process in 

 
57  Kallane & Collins 2023:72 -Trailing wives refers to wives who accompany their husbands when they 

are relocated for work, military posting or assignments abroad. 
58  Castles & Miller 1998:37. 
59  Vause &Toma 2015:39-63. 
60  Vause &Toma 2015:39-63. 
61  Vause &Toma 2015:39-63. 
62  Vause &Toma 2015:39-63. 
63  Vause &Toma 2015:39-63. 
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which male-dominated streams become gender balanced or female-majority.64 Whilst 

Vause, Toma and Pophiwa65 stressed that the appropriate way in which to measure 

feminisation of migration was through changes in gender ratios among foreign-born 

populations, Zlotnik argued that a demographic study found that in post-1974 

Germany, increased female representation was driven not by family reunification but 

by declining male migration.66 Women dominated migration streams more than men.  

The concept of the feminisation of migration is particularly important for this study as 

it is the route through which women migrants encounter rights violations. Castles and 

Miller, Alexander and Steidl highlight the increasing visibility of women in migration 

streams, challenging older illustrations of women as” trailing wives”. Scholars like 

Vause and Toma show that women’s rising numerical presence does not necessarily 

translate into greater autonomy, with patriarchal structures in places such as Senegal 

which continue to restrict female migration. Similarly, in Germany, Zlotnik 

demonstrated that the feminisation of migration was attributed to a decline in male 

migration, clearly showing that demographic changes alone are not adequate 

indicators of gender equality in migration. This body of literature reveals a recurring 

limitation: an over-reliance on demographic indicators, while neglecting the role of 

structural factors, such as migration and labour laws, and entrenched gender norms, 

in shaping the experiences of women migrants. For this study, feminisation is 

significant not only as a demographic trend but as the context within which women 

migrant workers experience rights violations. By presenting feminisation as not only 

an opportunity for visibility but also a site for vulnerability, this thesis addresses the 

limitations of existing literature by employing evaluative tools such as the GLI, which 

aim to address the particular vulnerabilities encountered by migrant women workers. 

This study actively moves beyond measuring the increase of women in migration 

streams to assessing whether the legal frameworks are sufficient to protect women 

migrant workers. 

 

 
64  Alexander & Steidl 2012:224. 
65  Vause & Toma 2015:41; Pophiwa “The drivers and outcomes of feminisation of migration in Africa”, 

https://www.pambazuka.org/gender-minorities/drivers-and-outcomes-feminisation-migration-Africa 
(accessed on 26 March 2019).  

66  Zlotnick 1995:229-235. 
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It is important to note the causes of women's migration at this stage. Numerous 

research efforts have aimed to explore the underlying reasons for migration. The 

findings presented in Lee’s Push and Pull model show that adverse conditions, such 

as conflict, poverty, or environmental catastrophes, push individuals to leave their 

home countries. Conversely, favourable factors like job opportunities, security, and 

education attract them to new destinations. A significant contradiction exists between 

Lee’s conclusions and those of Boyd and Grieco, who argue that Lee fails to consider 

other vital social frameworks, such as gender dynamics, which include gender-based 

violence as a key factor prompting women to migrate. This view aligns with Fleury and 

De Hann's observations, who highlighted that Lee’s theory overlooks how gender 

dynamics, including patriarchal systems and gender-based violence, serve as 

motivating factors for women to seek migration to new countries. 

 A noteworthy contradiction emerges when comparing the insights of Lee, Boyd, 

Grieco, Fleury, and De Hann with Piore’s dual labour market theory, which explains 

the systemic demand for migrant labour within the informal economy, thus mainly 

directing women into caregiving and domestic roles. This demonstrates how the 

demand for labour in low-paid and insecure jobs leads to women migrating. Dodson, 

in his recent studies, has shown that women migrant workers predominantly occupy 

undervalued roles in the domestic and caregiving sectors. Research by Farley 

indicated that migration can serve as a means of economic empowerment for women. 

While the feminisation of migration enables women to act as economic agents, Sager, 

Bastia, Piper, Christou, and Kofmann found that this shift did not eliminate existing 

inequalities but instead created new gender-specific vulnerabilities. This clearly 

highlights how the dominant theories either overlook or ignore gendered realities, 

emphasising the importance of integrating intersectionality into labour market analysis. 

The feminist theories assist in understanding the multifaceted oppression faced by 

women migrants. The theories discussed include radical, Marxist, dual, Africanism and 

intersectionality; each offers a unique lens through which to view gender inequality 

and its intersection with other forms of oppression. 

Radical feminist theory describes patriarchy as a universal structure of male 

dominance over women.67 Key proponents such as Millet and Firestone, supported by 

 
67  Millet 1979:24-25; Firestone 1970:1-5. 
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Hines and Walby, argue that patriarchy is a historical and cultural system where men 

exert power over women.68 Research shows that this gender oppression manifests in 

various ways. A study by Hines highlights the nuclear family as a site of oppression, 

where women are subjected to unpaid domestic labour.69 Hines further found that the 

societal expectation of women as primary givers restricts their access to positions of 

power and fosters their financial dependence, further reinforced by their reproductive 

roles.70  

Other radical feminists, MacKinnon, Grosser and Tyler identified sexual violence, rape, 

domestic violence, sexual harassment and pornography services as tools through 

which men maintained control within the patriarchal system.71 The significance of this 

theory to the current study is especially important to understanding women migrant 

workers' experience, as it shows how the patriarchal system creates systemic 

oppression across all spheres of society and results in women migrants facing gender 

specific violations in addition to general labour exploitation. 

In contrast to radical feminist theorists, Marxist feminists link gender oppression to 

capitalism.72 These findings are consistent with those of Comanne, who argued that 

the capitalist system exploits women’s reproductive and productive labour, effectively 

creating a reserve army of cheap labour.73 Whilst Hines and Engels74 contend that 

women’s oppression can only be abolished if capitalism is overthrown, their critics 

argue that this view overly simplifies gender inequality by reducing it solely to 

economic factors, thereby neglecting the independent dynamics of gender.75 

Feminists supporting the dual systems approach argue that gender inequality results 

from the interplay of both patriarchy and capitalism.76 Hartmann and Walby, key 

theorists, viewed patriarchy and capitalism as two intertwined yet distinct systems that 

collectively shape women’s experience.77 Walby's studies demonstrate that while 

 
68  Millet 1979:24-25; Firestone 1970:1-5; Hines 2015:24; Walby 1990:20-24. 
69  Hines 2015:24. 
70  Hines 2015:24. 
71  MacKinnon 1988:237; Grosser &Tyler 2022:5. 
72  Engels 2004:67-70; Marx & Engels 1998:21-25. 
73  Comanne “How patriarchy and capitalism combine to aggravate the oppression of women”, 

https://www.cadtm.org/How-Patriarchy-and-Capitalism-Combine-to-Aggravate-the-Oppression-of-
Women (accessed on 23 July 2022). 

74  Hines 2015:24 & Engels 2004:67-70. 
75  Tong 2006:103-107; Walby 1990:3-8; McRobbie 2009:18-25; Fraser 2013:1-10. 
76  Hines 2015:24; Walby 1988:5. 
77  Hartmann 1979:1-2. 
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capitalism demands cheap labour, patriarchy resists this by preferring to keep women 

subordinate within the private sphere.78 However, Walby concedes that due to 

capitalism’s greater power, patriarchy adapts by allowing women into the capitalist 

sphere, but primarily in low-paid, women’s jobs.79 Hines’ findings align with this, noting 

that women often hold dual roles, exploited by employers at work and through unpaid 

labour at home.80 Hartmann synthesises these positions, asserting that patriarchy and 

capitalism collaborate to channel women into undervalued and insecure 

employment.81 

A significant divergence emerges between radical and marxist feminists and those of 

African feminists, particularly concerning the universality of patriarchy. Hines and Wills 

argue that the radicalists' concept of patriarchy overlooks cultural and historical 

specificities.82 Crenshaw and Hooks further support this view, contending that a 

universal approach to patriarchy erases the complex and intersecting forms of 

oppression experienced by women of colour.83 The same view was also supported by 

Davis and Hooks, who emphasised that a universal patriarchal framework fails to 

account for the unique cultural and historical experiences of black women and other 

women of colour.84 The theory of Africanism is relevant to the current study as it shows 

how colonial legacies, race, and ethnic divisions intersect, rendering women migrant 

workers vulnerable, hence the need for a gender responsive framework. 

Research by Crenshaw has found that individuals' experiences of discrimination are 

not based on a single identity marker, but rather on the convergence of multiple 

identities, such as gender, race, class, migration status, ethnicity, and nationality, 

through the concept of intersectionality.85 This view was supported by Smith, who 

added that these identity markers do not exist independently; instead, they are deeply 

related and form a complex web of oppression.86 This means that identities that are 

different can intersect and coexist within an  individual, leading to vulnerabilities.  

 
78  Walby 1998:5 
79  Walby 1998:5 
80  Hines 2015:24. 
81  Hartmann 1979:1 ‘ 
82  Hines 2015:25; Willis 1984:120-122. 
83  Crenshaw 1989:139; Hooks 1984:17-20. 
84  Davis 1981:6-7; Hooks 1984:17-18. 
85  Crenshaw 1989:139. 
86  Smith 2016:73. 
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Studies by McCall described intersectionality theory as one of the most important 

theoretical contributions to women's studies. This view was supported by the work of 

Amelina, Lutz, and Anthias, who found that the role of intersectionality theory was to 

assist in understanding the “interconnectedness, interdependencies and mutual 

construction of key categories of social marking and positioning.” Intersectionality is 

particularly relevant for understanding the experiences of women migrant workers, 

especially in contexts like South Africa. Women migrants often face multiple layers of 

discrimination, which significantly heightens their vulnerability. This multi-layered 

oppression intensifies their vulnerability to exploitation in the job market and other 

spheres of life. To effectively protect women migrant workers, a gender-responsive 

framework is essential. Such a framework, informed by intersectionality, can address 

the multiple layers of discrimination that these women encounter, providing a more 

holistic and effective approach to safeguarding their rights. 

The violations faced by women migrants in South Africa have enjoyed scholarly 

interest. While migration can bring opportunities for economic empowerment, personal 

growth, and increased independence, it also presents women with a unique and often 

challenging set of risks and violations. Women migrants frequently face systemic 

discrimination that affects many areas of their lives. Research by Crenshaw highlights 

that this discrimination is often intersectional, arising from a mix of their gender, race, 

nationality, and class.87 These insights align with findings from Reilly et al, who 

observed that a considerable portion of the challenges faced by women migrant 

workers can be linked to discriminatory attitudes and the inability of institutions to 

tackle the gender-specific aspects of migration.88 This study aims to bridge that gap 

by suggesting a GLI that can help make laws more gender-responsive and ultimately 

address the gendered aspects of migration. 

Scholars have attempted to explain how systemic discrimination manifests. Research 

by Sager indicates that systemic discrimination often appears when the skills, 

qualifications, and work experience of women migrant workers are not acknowledged 

in their new country, which Sager identifies as a primary form of discrimination.89 

Studies by Sager have pointed out that this situation is referred to as deskilling, 

 
87  Crenshaw 1989:139. 
88  Reilly et al 2021:1&13. 
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resulting in women migrant workers being pushed into low-skilled, low-wage jobs, 

regardless of their previous professional experiences.90 Additionally, Sager's research 

highlighted that women migrants were disproportionately found in sectors such as 

domestic work, caregiving, agriculture, and informal trade.91 Christou and Kofmann 

argue that this gendered labour market not only limits their job opportunities but also 

perpetuates wage gaps and reinforces traditional gender roles.92 

The high concentration of women migrants in poorly regulated and often unseen 

sectors of the economy makes them vulnerable to labour exploitation.93 Recent 

studies by Jinnah have revealed that domestic workers in South Africa often work long 

hours (sometimes up to twelve hours a day), lack written contracts, do not receive paid 

leave, and have very limited time off.94 Similar conditions were also observed in the 

agricultural sector, where long hours and tough working conditions prevail.95 Studies 

conducted by Jinnah further revealed that women migrants working as domestic 

workers earned wages significantly below the minimum wage, which clearly reflects 

their exploitation as “cheap labour,” as discussed by Marxist feminist theorists.96 A 

study carried out by SAMP also found that Basotho farmworkers were paid below the 

minimum wage.97 

Women migrants also face gender-based violence. Recent studies by Sukesi in an 

article titled “Work Condition, Gender Relation and Violence Against Women Migrant 

Domestic Workers” examine the social conditions of women migrant domestic 

workers, focusing on their experiences of violence, which includes domestic violence, 

economic violence, and psychological violence that compel them to migrate for work.98 

The research methodology employed was a qualitative approach, utilising in-depth 

discussions, documentation, and focused discussions with household workers during 

data collection.99 This method allows for a comprehensive understanding of the 

experiences of female migrant domestic workers and their families.100 Data was 

 
90  Sager 2012:2. 
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92  Christou & Kofman 2022:34. 
93  Jinnah 2020:212. 
94  Jinnah 2020:212. 
95  Samp 2008:7. 
96  Jinnah 2020:6 
97  SAMP 2008:7. 
98  Sukesi 2018. 
99  Sukesi 2018. 
100  Sukesi 2018. 
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collected through interviews with 13 return migrant workers from each of the two 

villages (Majangtengah and Junjung) and three household members from left-behind 

families, along with discussions with community leaders. The data collection spanned 

from 2014 to June 2017, and the analysis was conducted using descriptive qualitative 

techniques. The research found that women migrant domestic workers experience 

various forms of violence, including physical, psychological, and sexual abuse, 

primarily from their employers.101 This violence can occur at different stages, from 

departure to arrival in the destination country and upon returning home. The 

entrenched patriarchal gender ideology further exacerbates their vulnerability, 

positioning them as second-class citizens within their communities. Therefore, the 

protection of women migrant workers is crucial to mitigate these risks and ensure their 

safety and well-being. Research by Tekie supported this view and added that women 

migrant domestic workers were subjected to physical, mental, and emotional abuse 

by their employers.102 Such abuses often go unreported, as fear of job loss keeps them 

from speaking out.103 

Studies by Ngcakani illustrate that the power dynamics in the employer-employee 

relationship, particularly in isolated environments like private homes and farms, create 

a high risk of sexual harassment and abuse.104 Tekie and Nyonion shared a similar 

perspective through his study, which indicated that domestic workers living with their 

employers were at risk of sexual abuse by male employers.105 Kouta et al also shared 

the same view when they found the prevalence of sexual violence among domestic 

workers, especially amongst those living with their employers.106 

Scholarly studies also showed that women migrants, especially those in domestic 

work, lack or have limited access to legal protection. Koesrianti found that women 

migrant domestic workers are particularly vulnerable to GBV, including physical, 

mental, and emotional abuse by their employers.107 Furthermore to their status and 

the nature of domestic work, these workers often face various forms of maltreatment, 

such as verbal abuse, physical abuse, and sexual harassment. The lack of proper 

 
101  Sukesi 2018. 
102  Tekie 2021:11. 
103  Tekie 2021:11. 
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106  Kouta et al. 2021:315. 
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legal protection and support exacerbates their vulnerability, making it crucial for 

governments and stakeholders to ensure their safety and rights, regardless of their 

legal status. Health violations are prevalent due to limited access to services, and legal 

discrimination exacerbates their vulnerability, as many remain excluded from labour 

protections and social benefits. Recent studies by Mpedi found that refugees in South 

Africa faced significant challenges in accessing health services, which contributes to 

health violations.108 Legal discrimination exacerbated their vulnerability, as many 

refugees were excluded from labour protections and social benefits.109 The inefficient 

public health service, expensive private care, limited enforcement of health rights, 

language barriers, and xenophobia further created a barrier to accessing the 

necessary health care, leaving them at a greater risk of health violations and 

inadequate support.110 White and Rispel adopted a similar view, arguing that the 

misalignment between inclusive health policies and restrictive immigration laws further 

complicates access to healthcare for migrants and refugees.111 Conjointly, the 

literature demonstrates that the rights violations of women migrant workers extend 

beyond the workplace to encompass legal and health rights.  

Despite this recognition of legal exclusion, these studies fail to provide evaluative 

frameworks such as the GLI for assessing whether existing laws are responsive to 

women migrant workers. The literature identifies multiple types of violations faced by 

women migrant workers in South Africa, which range from systemic discrimination 

(Crenshaw, Reilly et al, Sager), labour market deskilling and exploitation (Sager, 

Christou and Kofmann, Jinnah), gender based and sexual violence (Sukesi, Tekie, 

Ngcakani, Kouta et al) and legal exclusion and health violations (Koesrianti,,Mpedi, 

White and Rispel). While the literature clearly maps the violations, it is, however, 

limited in that it is only descriptive. The extensive and gendered nature of violations 

encountered by women migrant workers provides a compelling case for the adoption 

of a gender responsive framework in migration policy. The GLI offers a concrete tool 

for transforming migration policy into a gender responsive framework capable of 

addressing the gender specific and systemic violations encountered by women 

migrant workers in South Africa. 

 
108  Mpedi 2020&77-100. 
109  Mpedi 2020&77-100. 
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In this part of the study, I interrogate literature on the normative framework under 

international and regional law. 

The rights of women who migrate for work in South Africa are influenced by a complex 

interplay of international and regional laws. Although international laws establish 

elevated benchmarks for the evaluation of migration and labour laws, they frequently 

do not adequately tackle gender-related vulnerabilities. This comprehensive literature 

review examines the international and regional legal mechanisms that protect women 

migrant workers in South Africa, highlighting the challenges and limitations that arise 

in their implementation. 

The inclusion criteria for this research question considered binding international 

treaties, namely the International Labour Organisation (ILO), the United Nations (UN), 

and the regional treaties of the African and Southern African Development Community 

(SADC). Inclusion criteria also considered non-binding (“soft law”) frameworks that 

shape how states operate or interpret laws. The criteria for exclusion ruled out general 

gender-equality tools that lack any connection to migration, except when the chapter 

relates them to the experiences of migrant women. 

To address the literature review concerning the second research topic, this 

examination employs a doctrinal legal research methodology, merging a detailed 

review of primary documents such as international treaties, regional contracts, and 

local legal records, with secondary sources that feature academic assessments, 

reports from international institutions, and relevant judicial decisions when available. 

This technique facilitates an in-depth review of the law's provisions, their meanings, 

and applicability, particularly highlighting the extent to which the rights of female 

migrant workers are protected in both official and unofficial job markets. By situating 

South Africa within the broader context of international and regional legal norms, the 

framework not only highlights existing obligations but also reveals the disparities 

between declared commitments and the actual conditions faced by individuals. 

The ILO established the earliest and most extensive labour standards applicable to 

migrant workers through Convention No. 97 on Migration for Employment (1949) and 
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Convention No. 143 on Migrant Workers (1975).112 These instruments impose an 

obligation on states to provide equal treatment to nationals in matters of wages, 

working conditions, and social security, while also addressing state responsibilities for 

regulating recruitment and overseeing irregular migration.113 These standards 

establish a well-defined protective framework for migrant workers in general. Studies 

by Chinkin found that although the Migration for Employment Convention and the 

Migrant Workers Convention establish basic protections, they do not adequately cater 

for gender specific vulnerabilities such as workplace sexual abuse, harassment, and 

lack of access to social protection.114 The Convention's use of gender-neutral 

terminology falls short in addressing the distinct vulnerabilities experienced by migrant 

women.115  

Whilst Chinkin argued that the two ILO Conventions did not cater for gender specific 

vulnerabilities, Marcadent provides a contrasting view in terms of the ILO Domestic 

Workers Convention,116 which he highlighted that it signified a notable advancement 

in the ILO framework by acknowledging the gendered aspects of domestic work. The 

ILO Domestic Workers Convention mandated that states ensure fair contracts, 

minimum wage coverage, occupational safety and health, social security inclusion, 

and explicit safeguards against violence and abuse in domestic workplaces.117  The 

study Marcadent emphasised that the Domestic Workers Convention crucially 

addressed the precarious circumstances in which many women migrant workers find 

themselves employed.  

Oelz's research indicates that the Convention provides vital criteria for household 

employment, covering compensation, appropriate working hours, and measures to 

prevent abuse and exploitation.118 Awareness of the difficulties that domestic workers 

encounter has surged worldwide, leading nations, including South Africa, to consider 

 
112  Migration for Employment Convention, adopted on 1 July 1949, entered into force on 22 January 

1952 &Convention concerning Migrations in Abusive Conditions and the Promotion of Equality of 
Opportunity and Treatment of Migrant Workers (adopted on 24 June 1975, entry into force: 9 Dec 
1978).  

113  Migration for Employment Convention 1949 & Migrant Workers Convention 1975. 
114  Chinkin 2019:257-279. 
115  Chinkin 2019:257-279. 
116  ILO Convention Concerning Decent Work for Domestic Workers was enacted on 16 June 2011 and 

South Africa ratified it on 20 June 2013. 11.5 million (17.2 per cent) of the world’s 67.1 million 
domestic workers are international migrants, and 8.4 million (73.4 per cent) of migrant domestic 
workers are women or adolescent girls. 

117  Art 3,5,6,10,11, &13 of the ILO Domestic Workers Convention 2011. 
118  Oelz 2014:143-172. 
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potential reforms despite not having officially ratified them.119 Blackett and Trebilcock 

share a similar perspective, noting that although the Convention is not legally binding 

in South Africa, it has sparked discussions about the rights of domestic workers in 

legal and policy-making contexts.120 This dialogue has led to gradual modifications in 

labour laws and policies that reflect the Convention's principles, including enhanced 

working conditions and social security for domestic workers.121 Meanwhile, 

Rosewarne (2013) agrees with Oelz, Blackett, and Trebilcock.  

Additionally, the established inequities and obstacles that migrant workers face largely 

persist without adequate attention. These revelations align with the conclusions of 

Mullally and Prado, who found that even in light of the Convention's impact, 

entrenched structural factors such as gender, race, and migration status continue to 

impede the complete realisation of domestic workers' rights in South Africa.122 These 

challenges are deeply embedded within the labour market and necessitate 

comprehensive policy interventions that exceed the limitations imposed by the 

Convention.123 This study aims to fill that gap by introducing a GLI which aids laws to 

become more gender responsive and able to address the gender specific 

vulnerabilities faced by women migrant workers. 

Hainsfurther described CEDAW as a robust instrument that not only empowers female 

migrant workers but also stands as a pivotal treaty delineating the essential human 

rights of women, so that all forms of discrimination against them are eradicated.124 

These findings are consistent with those of Satterthwaite, who observed that the main 

strength of CEDAW lies in its support for substantive equality rather than merely formal 

equality. This distinction is crucial because it shows that discrimination can manifest 

not only through overtly unfair laws but also through policies and practices that 

adversely affect women in meaningful ways.125 

This model of substantive equality provides a strong framework for recognising and 

addressing the systemic disadvantages faced by migrant women. Satterthwaite 

asserts that women's rights are infringed not solely when laws differentiate between 
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124  Hainsfurther 2009:856. 
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men and women but also when any law, policy, or action results in a practical 

disadvantage to them.126 This study acknowledges that women migrant workers' rights 

are violated when laws disadvantage them. The study proposes a GLI that enables 

laws to be more gender-responsive and advantageous to women. 

Whilst the ICPRMW acts as a global charter for the rights and protection of migrant 

workers and their families and was acknowledged as a “significant achievement” in 

theory, Piper and Irendale argue that its practical impact is limited by a low ratification 

rate, particularly among wealthy, migrant receiving countries.127 Western et al. build 

on the work of Piper and Irendale and note that contributing factors to low ratification 

include the financial and political costs of aligning domestic policies with the treaty's 

requirements and a general lack of political will.128  

Contrary to research studies which have praised the ICPRMW, Chinkin and Vijeyarasa 

argue that the convention does not adequately address the unique vulnerabilities and 

forms of discrimination faced by women migrants.129 Failing to incorporate an 

intersectional approach that considers how gender interacts with migrant identity, race, 

and other factors represents a significant oversight. Omitting a gender-sensitive 

perspective means that the individual experiences of migrant women are often 

overshadowed in discussions about migrant rights. 

The International Covenant on Economic, Social and Cultural Rights (ICESCR) and 

the International Covenant on Civil and Political Rights (ICCPR) aim to provide a 

detailed framework for defending the rights of women migrant workers in South Africa, 

despite the practical application of these protections facing considerable 

impediments.130 These Covenants subtly emphasise the significance of non-

discrimination and equality, which are pivotal for the protection of the rights of women 

migrant workers. Nevertheless, the effectiveness of these protections seems to be 

frequently hindered by socio-economic obstacles and the unique legal and policy 

landscape in South Africa. 

 
126  Satterthwaite 2005:21. 
127  Piper& Irendale 2004:53. 
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129  Chinkin 2019:257-279 & Vijeyarasa 2019. 
130 United Nations International Covenant on Economic, Social and Cultural Rights, adopted 16 
December 1966, entered into force 3 January 1976 & United Nations International Covenant on Civil 
and Political Rights, adopted 16 December 1966, entered into force 23 March 1976. 
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 Loedolf conducts a focused analysis of South Africa, noting that while the ICESCR 

articulates the right to work, this right has not been comprehensively assimilated into 

the nation's domestic legal structure.131 Consequently, the protections offered by the 

Covenant remain largely aspirational rather than practically enforceable. In summary, 

these analyses reveal a disconnect between international commitments and their 

implementation at the national level, which ultimately diminishes the practical 

effectiveness of the right to work. Carney points out that the ICESCR explicitly 

encompasses social security rights, which hold particular significance for vulnerable 

populations such as migrant workers.132 Nonetheless, in South Africa, access to 

welfare benefits is predominantly limited to citizens, thereby neglecting migrants, 

despite prevailing international commitments. This situation illustrates a broader 

structural challenge: formal ratification of rights does not ensure equal access in 

practice, especially when states prioritise citizens in their welfare systems. 

 The existing body of literature collectively highlights a discord between the robust 

normative framework delineated by international covenants and the constrained 

practical enforcement at the national level (particularly in South Africa). Álvarez and 

Bauder emphasise the intersectional discrimination experienced by women migrant 

workers, stemming from both their gender identity and migratory status. In contrast, 

Carney and Loedolf demonstrate how legal and welfare exclusions amplify their 

vulnerability.133 Consequently, the effectiveness of these international standards is 

influenced not only by their provisions but also by regional and national processes of 

implementation and enforcement, making the regional African and SADC frameworks 

vital complements to the international system. 

The African Charter on Human and Peoples’ Rights (ACHPR)134  encompasses 

provisions related to non-discrimination and women’s rights. Research by Sigworth 

and Kumalo, Banda, and Chirwa concur and argue that it has proven largely ineffective 

in practice due to its ambiguous language, the recurrent failure of states to implement 

its provisions at the national level, and its inability to address the specific challenges 

confronting African women, which include female genital mutilation, marital inequality, 
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134  The African Charter on Human and Peoples’ Rights was adopted in 1981 in Nairobi, Kenya and 
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and reproductive health rights.135 Viljoen, on the other hand, noted that the absence 

of robust mechanisms for monitoring, reporting, and accountability has significantly 

diminished its overall efficacy.136 Given these challenges, women's advocacy groups 

in Africa pursued stronger protections, leading to the ratification of the Maputo 

Protocol,137 which Kombo marks as a key development in advancing women's 

rights.138 Mohammed observed that, even with its more extensive and progressive 

framework, the Protocol grapples with similar challenges in execution, as several 

states have not fully incorporated it into their local legal frameworks, threatening its 

potential to evolve into a “paper tiger” that is out of touch with the realities that women 

encounter.139 Ultimately, while both the Charter and the Protocol provide essential 

normative underpinnings, their success is contingent upon more robust enforcement, 

greater incorporation into national legal structures, and more precise strategies 

addressing the intersectional discrimination encountered by African women, including 

migrant workers. This study builds on the views of the author and proposes the GLI, 

which can aid laws to become more gender responsive and able to address the gender 

specific vulnerabilities encountered by women migrant workers. 

In their research, Selebogo and Ojakorotu demonstrate that the SADC Protocol on 

Gender and Development provides a comprehensive equality agenda aimed at 

tackling gender-based violence, enhancing women's participation in decision-making, 

and promoting economic empowerment, while clearly endorsing both national and 

cross-border efforts to combat systemic gender discrimination.140 However, studies by 

Forere and Stone highlight that the instrument largely reinforces existing protections 

rather than expanding them within continental frameworks, such as the Maputo 

Protocol, thereby limiting its potential for transformative change.141 Supporting this 

view, Olivier and Vanyoro support regional instruments, such as the SADC Protocol 

on Employment, which promotes not only fair labour practices but also social security 

for all workers.142  This serves as a crucial safety net for vulnerable migrant women 
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workers across sectors in Southern Africa.143 Although South Africa's constitutional 

promise of social security for “everyone” could serve as a cornerstone for these 

regional commitments, uneven application and enforcement have exposed numerous 

women migrant workers to risks of exclusion and exploitation. To summarise, the 

literature indicates a persistent challenge of strong normative commitments and 

coordinated initiatives at both regional and constitutional levels, yet shortcomings in 

implementation, administrative precision, and properly funded enforcement hinder the 

realisation of secure labour conditions and effective social protection for women on 

the move. While extensive research has been conducted on international and regional 

laws, no studies have considered the use of the GLI, a tool capable of integrating 

gender perspectives into migration governance, aligning regional standards with 

national legislation, ensuring equitable access to employment and social security, 

strengthening labour inspections and remedies, and fostering cross-border 

collaboration with gender-disaggregated monitoring. 

In this section of the literature review, I address the third research question, “What are 

the South African laws that protect women migrant workers' rights? Are they sufficient? 

And if not, is there a remedy”? 

The inclusion criteria in this section of the literature review encompass legislation 

related to migration and labour in South Africa, covering both historical and current 

aspects. This includes White Papers (2017, 2024, 2025) and the National Labour 

Migration Policy (2022). It also considers international and regional agreements such 

as ICCPR, ICESCR, CEDAW, ICPRMW, ILO Conventions, the Maputo Protocol, and 

SADC instruments. South African laws and policies are assessed against these 

international and regional instruments. Court rulings, for example, Khosa v Minister of 

Social Development and National Education, Health and Allied Workers Union v 

University of Cape Town, are also included. Scholarly analyses by Maharaj, Amit, 

Crush, and Ramachandran, as well as Chisale, Bloch, Skinner, Twala, and Heard, are 

reviewed. Excluded from this discussion are non-legal sociological narratives that lack 

relevance to migration or labour policy, laws that do not pertain to women migrant 

workers, and global migration debates that fall outside the South African context, 

unless a comparative illustration is necessary. 
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The methodology employed in this section of the literature review was both doctrinal 

and grounded in existing literature. A historical-legal examination of colonial and 

apartheid legislation is undertaken, including the Native Land Act, the Pass Laws Act, 

and the Aliens Control Act, illustrating their exclusionary effects. Following this, a 

review of current South African laws (such as the Immigration Act 13 of 2002, Refugee 

Act 130 of 1998, Labour Relations Act 66 of 1995, Basic Conditions of Employment 

Act 55 of 1997, Employment Equity Act 55 of 1998, and Occupational Health and 

Safety Act 85 of 1993) is provided. The analysis is further informed by lessons learned 

from other nations, such as Canada, Sweden, and the Philippines, which have 

implemented gender-aware policies regarding migration. Additionally, the study 

incorporates intersectionality, utilising Crenshaw’s framework, to emphasise how 

women migrant workers face multiple layers of discrimination due to factors such as 

gender, race, class, and migration status. This thematic analysis is organised around 

substantive rights, which include equality and non-discrimination, dignity and freedom 

from violence, fair working conditions, and access to social security and healthcare. 

Colonial and apartheid-era legislation established a migration system that was both 

racialised and gendered. The Native Land Act,144 restricted black South Africans to 

designated reserves, while the Pass Laws Act,145 imposed limitations on movement 

through mandatory passbooks. The Aliens Control Act,146 continued this exclusion, 

facilitating severe deportation measures against Mozambican refugees. Peberdy and 

Crush observed that from 1913 to 1986, black individuals could only enter South Africa 

unlawfully or as contract labourers, as residence permits were unattainable.147 This 

legacy of exclusion has significantly influenced the migration frameworks in the post-

apartheid era. Important to note is the fact that whilst literature reveals the exclusionary 

nature of apartheid laws, no literature has discussed why democratic reforms have 

failed to address these exclusions. This is clearly evident in Amit's studies. 

 

 
144  Natives Land Act (published on 19 June 1913 and repealed on the 30th of June 1991). 
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While the Immigration Act,148 officially replaced the exclusionary Aliens Control Act, 

Amit's research shows that restrictive migration practices continued to prevail.149 This 

ongoing circumstance suggests that changes in legislation have not necessarily led to 

significant reform. Crush and Ramachandran support this viewpoint, pointing out that 

although the Act introduced provisions for work permits, women migrant workers in the 

informal economy were predominantly left out.150 Similarly, Chisale noted that South 

African immigration policy is gender biased and overlooked the legacies of colonialism 

that practically encouraged men to study science and mathematics, and channelled 

the girl child to focus more on art subjects.151  This exclusion brings to light the ongoing 

disparities that are ingrained in South Africa’s migration policies, where the struggles 

women face frequently remain unacknowledged. 

In the last few years, it appears that discussions around policy have increasingly 

leaned towards a more progressive perspective. The White Paper on International 

Migration 2017, the White Paper on Citizenship, Immigration, and Refugee Protection 

and the White Paper concerning National Labour Migration Policy all advocate for the 

creation of structured migration systems.152 These approaches aim to connect 

migration with economic priorities and the fundamental rights of individuals. Even so, 

despite these efforts, recent studies by Dodson and Magidimisha have found that the 

specific issues confronting women migrants are predominantly not covered or 

excluded from policy discussions.153 The feminisation of migration, a fundamental 

characteristic of present-day global mobility, is regularly neglected. Thus, women 

migrants, particularly in high-risk sectors such as domestic employment and 

agriculture, remain situated in a largely unacknowledged realm within national 

migration dialogues.154 This study seeks to cover that gap by proposing a GLI which 

can, in essence, address the gender specific vulnerabilities and exclusions faced by 

women migrant workers. 

Labour legislation serves as another example of the disparity between formal 

protections and actual experiences. The Labour Relations Act promotes equitable 
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labour practices and, as the study by Twala highlights, even offers protections to 

undocumented migrants as outlined in sections 185 and 213.155 Likewise, the Basic 

Conditions of Employment Act156 (BCEA) sets minimum standards that include 

provisions for maternity leave.157 However, these rights are often not enforced, leaving 

migrant women exposed to mistreatment by employers and inconsistent application of 

protections. The Employment Equity Act,158  while banning workplace discrimination, 

does not specifically address the status of migrants, which limits its effectiveness. The 

Occupational Health and Safety Act159 is also weakened by poor enforcement in 

sectors where migrant women are prevalent. As Skinner notes, domestic workers 

frequently face exploitative working conditions, underscoring how statutory protections 

often remain mere “paper rights” without real impact.160 

Collectively, this body of literature reveals a trend in which formal inclusivity coexists 

with substantial exclusion. Legislative and policy frameworks seem to acknowledge 

universal rights, yet they do not effectively dismantle systemic exclusions based on 

gender and migrant status. The lack of attention to the feminisation of migration in 

migration policies, paired with the inadequate enforcement of labour protections, 

solidifies a system where women migrants are particularly vulnerable. Their 

experiences demonstrate how overlapping inequalities, being both a migrant and a 

woman, intensify their marginalisation in the workforce. 

Ultimately, the migration and labour frameworks in South Africa reveal the limitations 

of managed migration policies when they fail to address gender-specific vulnerabilities. 

While policy documents increasingly emphasise the importance of aligning economic 

goals with the human rights of women migrants in informal sectors continue to be 

largely ignored. If reforms do not deliberately integrate intersectional protections and 

bolster enforcement, the inclusivity promised by legislation will remain more 

aspirational than actual. In this context, the feminisation of migration should be 

recognised as a crucial issue. It must be central to any efforts aimed at creating a 

migration system that is just and equitable. 
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The use of the GLI in reforming South African laws to make them gender-responsive 

is not explored in the literature. This study aims to fill the gap by proposing the use of 

the GLI in migration and labour laws in South Africa, ensuring they are gender-

responsive. This approach will not only cater to the gender particular vulnerabilities 

encountered by women migrant workers in South Africa but also align with 

international standards. 

This part of the literature review addresses the fourth research question, “What is the 

methodological tool that can be used to aid laws to become gender responsive?” 

Inclusion criteria consisted of statutes, regulations, jurisprudence, and international 

agreements that specifically pertain to migration, labour, or the rights of women 

migrant labourers in the South African context (inclusive of comparative analyses). 

Criteria for exclusion included non-legal sociological research, irrelevant legislative 

measures, migration frameworks that are not restricted to South African borders 

(unless they offered a comparative perspective), and extensive gender rights 

frameworks that do not directly address migration issues.  

Recent studies by Marsh et al. and Vijeyarasa have described the GLI as a 

methodological tool designed to assess the extent to which laws are gender-

responsive.161 The GLI not only evaluates but also scores legislation by grading it from 

gender regressive to gender responsive when set against global benchmarks from 

international law, such as CEDAW.162  Research studies by Vijeyarasa noted that the 

GLI was founded on the notion that all areas of law should consider gender from the 

outset of the drafting process.163 Studies by Warren adopted a similar view and added 

that although gender issues were mostly considered in sectors like reproductive rights 

or domestic violence, they were often overlooked in areas such as bankruptcy, 

taxation, or financial regulations.164 Studies by Vijeyarasa observed that the GLI 

provided a remedy by adopting a gender perspective across all legal areas, thereby 

exposing discrimination in policies that might look neutral.165 Vijeyarasa further states 

that the GLI not only assesses the intention of laws but also their likely impact, and 

 
161  Mash et al. 2018:550-557. 
162  Mash et al. 2018:550-557. 
163  Vijeyarasa 2022:68.  
164  Warren 2018. 
165  Vijeyarasa 2022:68. 
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this is particularly important during the drafting phase to prevent the creation of 

gender-blind or gender-regressive laws.166 

Further studies by Vijeyarasa revealed that the GLI evaluated legal frameworks across 

two fundamental dimensions, with the first being the spectrum from gender-regressive 

to gender-responsive and the second focusing on the degree of alignment of laws with 

international standards, ranging from “complete disregard” to “full compliance with 

international norms”.167 Vijeyarasa, as a leading scholar, defines the terms gender-

responsive, gender-neutral, gender-blind, and gender-regressive.168 Vijeyarasa notes 

that gender-responsive legislation systematically recognises the distinct requirements 

of different genders, addresses systemic barriers, and aims to promote meaningful 

equality.169 Furthermore, gender-neutral legislation does not differentiate based on 

sex; this inadvertently risks obscuring the realities of gender, and may easily devolve 

into gender-blindness, neglecting the unique vulnerabilities experienced by women.170 

Gender blind legislation overlooks situations where gender considerations should 

have been considered.171 Gender-regressive legislation directly opposes global 

women's rights standards.172 Gender-regressive legislation refers to laws and policies 

that roll back existing rights, protections, or advances towards gender equality. 

Similarly, research studies conducted by Atrey and Nussbaum found that gender-

regressive laws actively subvert women's rights, this is evidenced by restrictions on 

abortion and legal frameworks that exclude women migrants from access to social 

protections.173  

Studies by Vijeyerasa demonstrate that the GLI uses seven criteria derived from 

CEDAW’s 39 General Recommendations to determine if a law is gender-

responsive.174 The seven criteria for the gender responsive legislation require that 

laws, clearly prohibit discrimination and guarantee services that are accessible, 

affordable and acceptable to women, make provision for adequate education and 

information on the rights and entitlements, guarantee that women’s decision are fully 

 
166  Vijeyarasa 2021. 
167  Vijeyarasa 2021. 
168  Vijeyarasa 2019:274-279. 
169  Vijeyarasa 2019:274-279. 
170  Vijeyarasa 2019:274-279. 
171  Vijeyarasa 2019:274-279. 
172  Vijeyarasa 2019:274-279. 
173  Atrey & Nussbaum 2019.  
174  Vijeyarasa 2019:2. 
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informed, voluntary and confidential, ensure that equality between men and women is 

promoted, protect women from gender specific vulnerabilities, guarantee access to 

remedies and justice that is effective and establish mechanisms for continuous 

monitoring and evaluation systems of gender disaggregated data.175 These criteria, 

noted by Vijeyarasa, apply to civil, criminal, and public law at both domestic and 

international levels. A critical feature of the GLI is that it assesses whether the law 

adopts a woman’s standpoint, challenges gender norms and addresses intersectional 

discrimination.176 

However, Vijeyarasa concedes to the fact that the GLI is limited when examining a 

law's actual implementation.177 A similar view was adopted by Merry, who stated that 

while the gender legislative index provides a helpful measure of the degree of gender 

responsiveness incorporated in legislation, it is restricted in its ability to analyse the 

execution of laws and their impact on gender-equal outcomes in practice. A law can 

appear progressive on paper, meeting criteria for gender responsiveness, but may 

ultimately fail to be implemented in ways that promote genuine equality and social 

change.178 This point is acknowledged in the study in Section 5.6; hence, a proposal 

is made to have the laws assessed by the GLI. These include the International Labour 

Organisation, the CEDAW Committee and the South African Commission for Gender 

Equality.  

Furthermore, studies by Warren and Vijeyarasa found that a unique feature of the GLI 

is its ability to consider gender in areas such as bankruptcy and taxation, not 

traditionally considered from a gender perspective. This, they noted, allowed for 

proactive integration of gendered perspectives.179 Moreover, the GLI can conduct a 

comprehensive textual analysis, clause by clause, critically assessing both the 

intention and likely effect of legislation.180 This is crucial for identifying potentially 

gender-blind or regressive legislation before it is implemented. 

This study favours the GLI in comparison to some of the indices that have been used 

in Africa. For instance, the African Gender and Development Index is only able to 

 
175  Vijeyarasa 2019:2. 
176  Vijeyarasa 2019:2. 
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aggregate broad legal categories and indicators; it is not able to analyse specific legal 

texts as the GLI does. The Social Institutions and Gender Index focuses more on 

customary norms and overall discrimination, and not migration-specific issues. It is not 

able to dissect actual legal texts. The Women, Business and Law Index is limited to 

economic/legal barriers, focusing more on issues that concern labour, finance, and 

family; it does not cover migration or asylum laws. 

In contrast to other broader indices, the GLI uses methodologically sound standards 

grounded in the international women’s rights law, mainly CEDAW. Vijeyarasa noted 

that using CEDAW standards as the basis for the GLI had formidable advantages. 

Firstly, the only foundation for a human rights index with near-universal commitment 

is CEDAW.181 Furthermore, Vijeyarasa notes that CEDAW is the main international 

human rights instrument dedicated exclusively to the rights of women. CEDAW  

contains universally accepted principles that go beyond legal systems and cultural 

differences, and which member states have voluntarily committed to abide by.182 

Similarly, studies by Atrey and Nussbaum argue in favour of the GLI as they described 

it as an indispensable tool grounded in the infallible framework of CEDAW.183  

However, there is considerable disagreement about using CEDAW standards as the 

basis for the GLI. Studies by Merry, Charlesworth, and Banda have criticised CEDAW 

for reflecting Western biases that overlook cultural differences affecting women and 

for imposing a Western framework that may not resonate with local cultural norms and 

values in some post-colonial states.184 They argued that relying heavily on CEDAW 

may promote a universal perspective on women's rights that ignores intersections of 

gender, race, culture, and religion.185 Vijeyarasa, in defence, argues that patriarchy 

and women’s unequal status are universal challenges for women.186 By grounding 

itself in CEDAW, the GLI provides an initial starting point for defining and measuring 

legislative progress among the 189 state parties committed to the rights outlined in 

CEDAW.187 The inevitable outcome is a unified and comprehensive framework that 

integrates women’s concerns and avoids fragmenting them with issues of race, class, 
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182  Vijeyarasa 2021. 
183  Atrey 2017:862; Nussbaum 2016:589. 
184  Merry 2009:72. 
185  Banda 2019:268. 
186  Vijeyarasa 2019:277. 
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religion, ethnicity, sexuality and disabilities, among other identities.188 Studies by 

Mullins,Alvarez and Bauder adopted a similar view to that of Vijeyarasa, with Mullins 

highlighting the fact that CEDAW, served as a foundational tool for assessing 

legislative progress among the 189 state parties committed to women's rights and that 

by measuring the GLI with CEDAW's provisions, the GLI aimed to track advancements 

in gender equality and empower advocates to push for necessary reforms, ultimately 

fostering a more equitable legal framework for women across diverse contexts.189 

Alvarez and Bauder found that CEDAW served to address not only the formal 

dimension of equality but also the substantive and transformative dimensions, aiming 

to eliminate stereotypes and social structures that harm women, which include 

patriarchy.190 

This study, therefore, argues for the use of the GLI to enable laws in South Africa to 

be more gender-responsive and align them with the international human rights 

principles, particularly those outlined in CEDAW. The application of the GLI in South 

Africa would enable policymakers to audit migration and labour laws, ensuring that 

they not only provide formal equality but also achieve substantive equality. 

Existing literature shows that governments lack a clear policy framework concerning 

women migrants. Furthermore, no effective enforcement mechanisms are in place for 

managing employers who violate women migrant workers rights. Current literature 

highlights the urgent need to prioritise rights-based, gender-sensitive migration 

policies and practices to reduce the vulnerability of women migrants. No research has 

considered the use of the GLI in South Africa to address the underlying inequalities in 

migration legislation and policies, which make women migrants vulnerable to 

exploitation and abuse. 

 

1.7 RESEARCH METHODOLOGY  

Broadly, my thesis provides a detailed analysis of primary legal sources, including 

international and regional instruments, case law, domestic legislation, and policies. It 
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also employs a socio-legal research methodology to critically examine the legal 

frameworks that affect the rights of women migrant workers in South Africa. A socio-

legal approach is essential and suitable because it offers an interdisciplinary 

perspective, enabling an integrated analysis of law and the lived experiences of 

women migrants. This methodology also examines how intersectional aspects, 

including gender, race, class, and origin, exacerbate the vulnerabilities faced by 

women migrant workers, as articulated by Crenshaw's intersectionality framework. 

The study draws on feminist and Crenshaw’s theories, forming the basis of the 

analysis, which emphasises how overlapping identity markers, such as gender, race, 

class, and origin, intensify discrimination and increase vulnerabilities, leading to rights 

violations. This highlights the importance of gender-responsive frameworks. 

Another research method used in this thesis is a comparative legal analysis. The thesis 

examines international and regional frameworks as they establish the normative 

framework for protecting the rights of women migrants against South African laws. An 

assessment is conducted to determine whether South African laws and policies align 

with international standards for protecting the rights of women migrant workers, and a 

proposal is developed to ensure a practical solution is gender-responsive. 

In addition to the socio-legal and comparative approaches, this research also uses a 

doctrinal analysis of the law. This method provides a systematic presentation of the 

rules governing specific legal categories, analysing the relationships between these 

rules, identifying problematic areas, and predicting future developments. It mainly 

focuses on primary legal sources such as legal doctrines, case law, and legislation, 

emphasising the “black letter” of the law rather than its practical application. Through 

this analytical and doctrinal approach, the research highlights both the positive aspects 

of the law (what a legal situation is) and its normative aspects (what it should be), 

thereby setting parameters and critically interpreting facts. This involves a descriptive 

and detailed analysis of legal rules found in primary sources, aiming to gather, 

organise, and describe the law, provide commentary, and identify underlying themes 

and connections between legal sources. While this approach is useful for establishing 

a solid structure and a clear definition of legal rules, it has limitations. It can be too 

formalistic, potentially oversimplifying legal doctrine, and is limited to the researcher's 

perspective, sometimes failing to account for factors outside the legal framework or 

the actual functioning of the law in practice, such as court practices. To address this 
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limitation, the thesis/study integrates doctrinal, socio-legal, and comparative 

methodologies. A socio-legal perspective grounds the analysis in practical realities, 

recognising how women migrant workers encounter and navigate the law in practice. 

The comparative method enables the research to go beyond a South African 

perspective, drawing on international standards and best practices to evaluate the 

adequacy of domestic laws. In this way, the doctrinal analysis is not only enriched and 

contextualised but also results in a comprehensive methodology. This integrated 

methodological approach reveals the current state of the law while evaluating its 

capacity to respond to challenges and guide law reform. 

 

1.8 CHAPTER OUTLINE 

This dissertation is divided into six chapters.  

 

1.8.1 Chapter One 

Chapter One contains the introduction, outlining the background to the problem, sets 

out the problem statement, and outlines the overall objectives, literature review, 

motivation and methodology of this study.  

 

1.8.2 Chapter Two 

This chapter discusses the foundational elements of the thesis. First, the chapter 

explores the root causes of rights violations. Feminist legal theories, including radical, 

Marxist, dual systems, Africanist, and liberal feminism, are utilised to clarify the 

entrenched patriarchal and capitalist systems that sustain the subjugation of women. 

Intersectionality theory further demonstrates how overlapping identity markers such 

as gender, race, class, and migrant status generate compounded vulnerabilities. 

Complementing these frameworks, migration theories such as the push-pull model, 

the new economics of labour migration, and the dual labour market theory are 

employed to explain the motivations behind women's migration and their concentration 

in undervalued and insecure job sectors. Second, the chapter identifies and 

categorises the types of violations that women migrants are subjected to in South 
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Africa. Third, the chapter assesses the legal framework governing gender equality and 

migrant rights in South Africa. Particular emphasis is placed on the constitutional 

values of equality, dignity, and freedom, and how these rights are either granted or 

denied to women migrants. Legal precedents such as those established in Harksen v 

Lane and Khosa v Minister of Social Development are analysed to reveal both the 

protections and limitations inherent in the constitutional framework as they relate to 

systemic violations. The chapter also discusses the different types of equality, which 

include formal, substantive, and transformative, in order to ascertain which approach 

is most appropriate for women migrant workers. 

1.8.3 Chapter Three 

This chapter examines the normative framework for protecting women migrant 

workers under international and regional laws. The first section of this chapter will 

examine the International Labour Organisation and the effectiveness of two of its 

treaties, namely the Migration for Employment Convention191 and the Migrant Workers 

Conventions,192 in the protection of the rights of workers, particularly those of women 

migrants. The second section discusses the significance of the United Nations 

Conventions, which include ICPRMW,193 the Convention Concerning Decent Work for 

Domestic Workers,194 and CEDAW. I examine CEDAW and its interpretation of 

substantive equality against formal equality 

I also examine how governments, employers and workers demonstrate their 

commitments to develop more effective labour migration policies for women migrants 

through the International Labour Organisation's Declaration on Fundamental 

Principles and Rights at Work.195 The 2006 Multilateral Framework on Labour 

Migration,196 The Manila Call to Action,197 and the Declaration of the United Nations 

General Assembly High-level Dialogue on International Migration and 

Development,198 will be discussed. Lastly, the chapter will examine applicable regional 

 
191  ILO Migration for Employment No. 97 of 1949.   
192  Migrant Workers (Supplementary Provisions) Convention No. 143 of 1975. 
193  The International Convention on the Protection of the Rights of All Migrant Workers and Members 

of Their Families. 
194  ILO Convention Concerning Decent Work for Domestic Workers. 
195  ILO Declaration on Fundamental Principles and Rights at Work, 1998  
196  ILO Multilateral Framework on Labour Migration (adopted 2 November 2005 and entered into force 

March 2006). 
197  ILO Manila Call to Action (adopted and entered into force October 2008). 
198  OHCHR 2013. 
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treaties, namely the ACHPR,199 the Maputo Protocol,200 The SADC Protocol on 

Gender and Development,201 and the SADC Protocol on Employment and Labour 202 

and the roles they have played in protecting the rights of women migrant workers in 

Africa. 

 

1.8.4 Chapter Four 

Chapter 4 examines the legal and institutional framework in South Africa that governs 

migration and labour, with a particular focus on its impact on women migrant workers. 

It begins by outlining the evolution of migration laws, tracing their origins to the colonial 

and apartheid eras, and demonstrating how exclusionary measures have shaped 

current national policies. The chapter then moves to the present legal framework, 

analysing constitutional protections alongside the Immigration Act, its amendments, 

the Refugees Act, and recent policy documents such as relevant White Papers and 

the National Labour Migration Policy. The goal is to assess whether these legal 

instruments recognise and address the particular vulnerabilities encountered by 

women migrant workers. The section also examines several labour regulations, 

including the Labour Relations Act, the Basic Conditions of Employment Act, the 

Employment Equity Act, and the Occupational Health and Safety Act, evaluating their 

effectiveness in protecting women migrant workers' rights in practice. Finally, South 

African legislation is compared against international and regional human rights 

principles, considering rights to equality, dignity, fair working conditions, and social 

security. The chapter concludes by noting that, although some measures are in place, 

South African legislation remains largely gender-neutral, poorly enforced, and not fully 

aligned with global standards for safeguarding women migrants. 

 

1.8.5 Chapter Five 

Chapter 5 introduces the GLI as a methodological framework for assessing the 

effectiveness of legislation in addressing gender issues. Based on international law, 

particularly CEDAW, the GLI aims to highlight systemic discrimination and examine 

 
199  African Charter on Human and Peoples' Rights. 
200  Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa.  
201  SADC Protocol on Gender and Development. 
202  SADC Protocol on Employment and Labour. 
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legislation along two dimensions, from gender-regressive to gender-responsive and 

from neglect to meeting international standards. It considers both the objectives and 

the likely impact of laws, recognising that gender-neutral language can often mask 

gender-insensitive outcomes. This framework employs seven key criteria to evaluate 

responsiveness, ensuring that laws are not only well-intentioned but also properly 

implemented and enforced. 

The chapter further assesses the implementation of the GLI across different territories, 

including Australia, Indonesia, the Philippines, and Sri Lanka, showcasing its 

adaptability and benefits in contrast to similar methodologies, while also recognising 

its limitations. It stresses the necessity of monitoring implementation by organisations 

like the ILO, the CEDAW Committee, and South Africa’s Commission for Gender 

Equality. The role of the GLI in contributing to global and regional objectives, including 

SDG 5 and the AU’s Agenda 2063, is also highlighted. Lastly, the chapter illustrates 

how the GLI can be utilised to evaluate South African migration and labour laws, 

measuring their gender responsiveness and tackling the challenges faced by women 

who migrate for work. 

 

1.8.6 Chapter Six 

Chapter Six will consist of the study’s conclusion and recommendations. 
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CHAPTER 2: FOUNDATIONAL ELEMENTS OF THE STUDY 

2.1 INTRODUCTION  

This chapter lays the groundwork for the study by actively addressing the research 

question: What factors contribute to the violations experienced by women migrants in 

South Africa? It constructs the theoretical, empirical, and legal foundations necessary 

for exploring this inquiry. This is achieved by incorporating feminist and intersectional 

theories, migration studies, and constitutional law, which together provide a thorough 

overview of both the reasons behind and the forms of rights violations. In this manner, 

the chapter establishes the intellectual framework that underpins the entire study. Its 

primary goal is to situate the experiences of women migrants within a broader 

theoretical and legal landscape. Feminist legal perspectives, in their diverse 

manifestations, radical, marxist, dual systems, Africanism, and liberal feminism, serve 

to illuminate the patriarchal and capitalist systems that perpetuate the oppression of 

women. Intersectionality theory further enriches the discussion by demonstrating how 

intersecting identity factors such as gender, race, class, and migrant status create 

multiple layers of discrimination. Meanwhile, migration theories like the push and pull 

model, the new economics of labour migration, and the dual labour market theory 

provide insight into the economic and structural influences that drive women’s 

migration, often leading them into precarious and undervalued employment.  

Building upon these theoretical perspectives, the chapter also pinpoints and classifies 

the specific types of rights violations that women migrants encounter in South Africa. 

The analysis reveals the feminisation of migration and the contradiction of women 

migrants as both empowered economic participants and vulnerable victims of 

exploitation. Specifically, it delves into four case contexts: domestic work, 

characterised by exploitation, low pay, absence of contracts, and gender-based 

violence, farm work, which is associated with long hours, insufficient pay, sexual 

harassment, and poor living conditions; sex work, where criminalisation and stigma 

subject women to systemic violence, including mistreatment by law enforcement; and 

deskilling, in which migrant women with professional credentials are marginalised from 

skilled jobs and compelled into low-paid, unstable work. Lastly, the chapter examines 

the constitutional framework that oversees rights protections in South Africa. It 

analyses the constitutional principles of equality, dignity, and freedom in relation to 
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women migrants, particularly how these protections are enacted or denied in practice. 

Judicial rulings, such as Harksen v Lane and Khosa v Minister of Social Development, 

are reviewed to illustrate the strengths and weaknesses of constitutional safeguards 

in addressing systemic violations. To achieve these aims, the chapter is organised as 

follows: Section 2.2 presents the theoretical framework, with a special focus on 

feminist, intersectional, and migration theories. Section 2.3 investigates gendered 

migration, highlighting the historical male predominance in migration, the feminisation 

of migration, and the rise of women as both economic agents and victims of 

exploitation. This section also offers a comprehensive overview of the rights violations 

that women migrants face in South Africa across various sectors. Section 2.4 

examines the constitutional foundations of gender equality, focusing on the principles 

of equality, dignity, and freedom, and assessing their effectiveness in protecting 

women migrants from discrimination and exploitation. 

 

2.2 THEORETICAL FRAMEWORK 

In this section, I explore the theoretical framework of the study. I discuss the feminist, 

intersectionality and migration theories. 

 

2.2.1 Feminist Legal Theory 

I focus my discussion on four theories relevant to the study. These include radicalism, 

Marxism, dualism, Africanism and liberal feminism. The concepts of gender inequality 

and discrimination are central themes across the theories. They, however, differ in their 

explanations of the source, structure, and remedies for gender inequality.  

 

Radical feminist 

Radical feminism is a theoretical and political perspective, and its focus is on the 

domination of women by men.203 Radical feminism primarily developed in Western 
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countries, particularly in France, England, Canada, and the United States, during the 

1960s and onwards.204  

Radical feminism is rooted in the wider radical contemporary movement.205 Women 

who participated in the anti-war and New Left political movements of the 1960s often 

found themselves excluded from equal power within the movement, despite the 

movement's purported underlying values of empowerment.206 This clearly shows that 

gender inequality dates back to the 1960s. Many of these women formed feminist 

groups while retaining much of their original radical political ideals and methods. 

“Radical feminism” became the term used for the more radical edge of feminism.207 

The leading figures of this second wave of feminism included Shulamith Firestone, 

Kathie Sarachild, Ti-Grace Atkinson, Carol Hanisch, Roxanne Dunbar, Naomi 

Weisstein, and Judith Brown.208 

The concept of “patriarchy” is central to radical feminism. Radical feminists state that 

patriarchy refers to the historical and cultural dominance of men over women.209 Early 

radical feminists, such as Kate Millett and Shulamith Firestone, frame patriarchy as a 

universal structure.210 They argue that male dominance over women is a foundational, 

near-constant feature across all societies. This view by Firestone and Millet is powerful 

as it identifies gender oppression as ingrained in the system. Radical feminists assert 

that there are various ways in which men oppress women. The nuclear family211 is 

viewed as a site where men oppress women through unpaid domestic labour in the 

home.212 A woman’s duty is often seen as taking care of her household, which 

inevitably restricts her ability to gain positions of power in society.213 Radical feminists 

argue that, because of patriarchy, women are subordinate to men and, as a result, are 

systematically oppressed and marginalised. 

 
204  Wills 1984; Giardina 2010. 
205  Gamble 2001:25. 
206  Gamble 2001:25. 
207  Gamble 2001:25. 
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209  Hines 2015:24 ; Millet 1970:25-58; Firestone 1970:4-5; Walby 1990:20-24. 
210  Millett 1970:24-25 & 33-34; Firestone 1970:1-5 &11-12. 
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212  Hines 2015:24 
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Women, both inside and outside the family, are primarily defined by their traditional 

family roles of wife, mother, and daughter.214 This indicates that these roles are not 

independent but rather assume an automatic economic dependency on men.215 

Furthermore, reproduction served to reinforce gender inequality further as women 

became more dependent on men for financial support, further highlighting patriarchal 

power structures.216  

Other radical feminists highlighted sexual violence, rape, domestic violence, sexual 

harassment and pornography services as ways in which men oppressed women in a 

patriarchal system.217 In section 2.3.4, I discuss how women migrants are exposed to 

gender-based violence and sexual harassment in work environments. Firestone 

argues that the only way women can be liberated is through the abolition of the 

family.218 Radical feminists address the core of women’s oppression, which is a 

systemic issue that necessitates a global overhaul of the system. They are more 

straightforward, implying that women’s liberation can only happen if patriarchy is 

completely overthrown. As seen from the discussion above, the oppression of women 

by men is evident through the patriarchal system, which results in gender inequality. 

Hence, as a result of gender inequality, migrant workers who are women are exposed 

to gender-based violence and exploitation in both the domestic and the workplace. 

This clearly highlights why a gender responsive framework is essential, as it addresses 

these systemic inequalities. While radical feminism viewed patriarchy as an overall 

structure of women’s oppression, Marxist feminists, on the other hand, maintained that 

the system of capitalism is the basis for gender inequality.219 The next section 

discusses the Marxist feminist theory. 

 

Marxist feminism 
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This movement was led by left-wing men and women inspired by the ideas of Karl 

Marx (1818-1883) and Friedrich Engels (1820-1895).220 A few women who contributed 

to the development of Marxist feminism as a theory were Chizuko Ueno, Anuradha 

Ghandy, Claudia Jones, and Angela Davis.221 Chizuko Ueno is well known for being 

one of the first women to introduce Marxist feminism in Japan.222 As one of the primary 

developers of feminist theories in Japan, alongside other renowned Marxist feminists, 

their influence has impacted nations such as Ukraine, India, Russia, the United States 

of America, and Trinidad and Tobago.223 

These thinkers theorised capitalism as a mode of economic production based on 

exploiting the working class (or proletariat) labour by the bourgeois class (owners of 

capitalist companies).224 Capitalism created two major social classes, namely, the 

bourgeoisie, who own the means of production, and the workers, who possess only 

their labour force, which they sell in exchange for a wage.225 Engels describes the role 

of the blue-collar worker as one that generates profit for the bourgeoisie.226 Capitalism 

is an economic system in which private actors own and control property in their own 

interests.227 It is essential to note that a key characteristic of capitalism is the pursuit 

of profit. Hines and Walby note that capitalists use patriarchy to reinforce gender 

inequality.228 The crucial site of women’s oppression varies between Marxists.229 The 

site of women’s oppression is at home and in the workplace. The system of patriarchy 

relegates women to domestic tasks. The family is considered to benefit capital by 

providing a cost-effective means of caring for workers, such as providing food and 

clean clothes, and producing the next generation of workers.230 It is affordable 

because women, as housewives, do this for no wage and merely receive maintenance 

from their husbands.231 Thus, capitalists benefit from the unequal sexual division of 
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labour within the home.232 It allows capitalists to justify their over-exploitation and 

underpayment of women on the labour market, as their work is seen as less productive 

than men's.233 Women are also exploited as a low-wage and expendable reserve army 

of labour. Through the exploitation of women, capitalists make profits. 

Furthermore, Marxist feminists argue that economic class relations, coupled with 

women’s unequal position in the labour market, were at the root of the subordination 

of women.234 Capitalists invoke weakness on the part of women, and this is shown 

through menstruation, absenteeism for pregnancy and maternity leave, breastfeeding, 

and caring for sick children and older relatives.235 According to recent data, women in 

South Africa earned approximately 78 cents for every rand earned by men in 2021, 

indicating a gender wage gap of about 22 per cent. This gap has widened from around 

89 cents for every rand in 2008.236 Furthermore, the UN Women's 2023 report on 

gender pay disparities in East and Southern Africa states that women’s earnings in the 

region are approximately 21 per cent lower than men's.237 This information highlights 

the persistent wage inequality experienced by women in South Africa and the broader 

region. Factors which include job types, access to leadership roles, and societal norms 

all contribute to this inequality.238 This fact has a double advantage for capitalists. First, 

they have a cheaper, more flexible labour pool from which persons can be employed 

or laid off according to market fluctuations. Second, this enables them to bring down 

rates of pay generally.239 This is especially relevant for women migrant workers who 

are absorbed in informal sectors where they are made to work long hours, are 

underpaid and used as cheap labour. 
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The Marxist feminist perspective argues that women's oppression can only be 

abolished if capitalism is overthrown.240 The main problem raised by critics of Marxist 

feminism is that it is too narrowly focused on capitalism, being unable to deal with 

gender inequality in pre- and post-capitalist societies, and that it incorrectly reduces 

gender inequality to capitalism rather than recognising the independence of gender 

dynamics.241 

This theory is relevant to women migrant workers who are absorbed into low-wage 

informal labour sectors and endure economic exploitation where they work long hours 

with low wages, no contracts and where there are contracts which contain unclear job 

descriptions. I discuss these rights violations in section 2.3.4 later in this chapter. The 

dual systems is another feminist theory. 

 

Dual systems feminist  

Feminists supporting the dual systems approach attribute gender inequality to both 

patriarchy and capitalism and further assert that women are disadvantaged because 

of their dual roles in the home and workplace.242 Hartman sees capitalism and 

patriarchy as two intertwined systems that form a single entity, “patriarchal 

capitalism”.243 An examination of the relationship between women’s positions in the 

domestic division of labour (patriarchy) and paid work (capitalism) is necessary to have 

a complete understanding of gender inequality. The dual systems theory provides a 

more comprehensive explanation of gender inequality. 

Walby argues that capitalism and patriarchy are interrelated.244 However, she raises 

an interesting point by alluding to the fact that the interests of the two are not always 

the same, as they collide over the exploitation of female labour.245 Capitalism demands 

cheap labour for its workforce, whereas patriarchy resists this, wanting to keep women 

subordinate to men within the private domestic sphere.246 Walby notes that capitalism 
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is more powerful.247 So, patriarchy adopts a strategy of segregation instead; women 

are allowed into the capitalist sphere of paid work, but only in low-status “women’s 

jobs”.248 The dual roles women hold result in them being less productive. Women are 

exploited by their employers who pay them low wages, whilst at home they are 

exploited through unpaid labour attached to their children and household chores.249 

The dual feminist theory is critical to women migrant workers as it explains why women 

migrant workers face oppression in the workplace due to their gender and the 

economic class structure. Walby maintains that patriarchy provides a system of control 

and law and order, while capitalism proffers a system of economy in pursuing profit.250 

She maintains that changes in one part of the capitalist-patriarchal system will cause 

changes in another part, as when the increase in women’s paid work due to capitalist 

expansion sets up pressure for political change, resulting from the increasing 

contradictions in the position of women who are both housewives and wage 

labourers.251 

Whilst the Marxist theorists focus more on capitalism, the African feminist theorists 

focus on cultural and historical context. Dual systems feminists attribute gender 

inequality to both patriarchy and capitalism. 

African feminism 

The African feminist theory focuses on unique issues faced by women on the African 

continent.252 This theory emerged as a result of the radicalism and Marxists theories, 

which neglected specific cultural, political, and economic contexts and colonialism 

which affect African women.253 This school of thought views men as partners rather 

than adversaries in the fight against patriarchy.254 This contrasts with Western feminist 

perspectives (radicalists and Marxists) that often position men as oppressors. Amah 

notes that African feminism is seen as a gender-neutral movement aimed at correcting 

environments that marginalise women and promote equality.255 
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Africanist feminists argue that the radicalists' concept of patriarchy neglected cultural 

and historical specificities.256 The critics further argue that positioning patriarchy as 

universal can erase the complex, intersecting forms of oppression that women of 

colour experience.257 Other critics like Bell Hooks and Angela Davis also adopted the 

same view by highlighting that a “one size fits all” approach to patriarchy fails to 

account for the specific cultural and historical experiences of black women and other 

women of colour.258 Feminists from non-Western contexts also highlighted how 

feminist frameworks were often rooted in Western perspectives that didn’t translate 

well to other societies. Postcolonial feminist scholars, like Chandra Talpade Mohanty, 

critiqued Western feminism for imposing its understandings of oppression onto women 

in different cultural and historical contexts, often ignoring the ways colonial histories 

and ethnic differences shaped women’s lives outside the West.259 

Intersectional and postcolonial feminists argued that issues of space (geography) and 

time (historical context) significantly impact the way patriarchy and other forms of 

oppression operate.260 For instance, a woman’s experience with patriarchy in a rural 

African community during the colonial period would differ significantly from a woman’s 

experience in a contemporary urban setting in the United States of America.261 This 

approach challenged the notion that patriarchy manifests uniformly, advocating 

instead for an understanding of patriarchy that accounts for cultural, historical, and 

spatial specificities.262 The notion of patriarchy was therefore challenged for only 

relying on patriarchy as the cause for inequality and failing to account for how race 

and ethnicity impact women's experiences and how issues of space and time bring 

their specificities.263  

The theory of Africanism is relevant to this study because it illustrates how colonial 

legacies, race, ethnicity, and patriarchy intersect, making women migrant workers 

vulnerable. The theory illustrates how these factors contribute to ongoing inequalities. 

In this study, women migrant workers experience multiple forms of vulnerability due to 
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their gender, race, and ethnicity, which expose them to exploitation and discrimination. 

Hence, there is a need to ensure that gender-responsive laws are enacted to protect 

women migrants. 

 

Liberal feminism 

Theoretically, liberal feminism asserts that gender differences are not based on 

biology. Thus, women and men are not as different as one might think.264 Their shared 

humanity supersedes their procreative differentiation. Liberal approaches assume that 

gender inequality is a consequence of ignorance or prejudice.265 Proponents of this 

approach maintain that rather than focusing on critical causes of women's inequality 

(patriarchy or capitalism), attention must instead be directed at issues such as cultural 

gender stereotyping and gender divisions in the home and employment.266 

Wienclaw267 maintains that liberal feminists, for example, posit that gender inequality 

has its origins in historical traditions that have set up barriers to women's 

advancement. In addition, liberal feminism emphasises issues such as individual rights 

and equal opportunity as a basis for social justice and reform.268 This framework also 

assumes that the socialisation of women into gender roles contributes to gender 

inequality. From a liberal feminist's perspective, the way women are taught and 

brought up to accept traditional gender roles, such as caring for the home or being a 

caregiver, partly contributes to or influences gender inequality. 

 

These aspects of gender inequality can be addressed through legislation that 

guarantees equal opportunities and other democratic measures.269 From this 

perspective, achieving equality for women involves gradual social and legal reform 

processes.270 Wienclaw concurs and maintains that to bring about social change and 

neutralise gender inequities, feminists advocate removing barriers to women's 
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advancement and developing policies to promote equal rights for women.271 The 

liberal feminist framework has served as the basis for numerous legal changes that 

have led to greater equality for women in the United States of America.272 This is 

specifically relevant for women migrant workers and supports this study, which calls 

for gender-responsive laws that address the gender-specific vulnerabilities they 

encounter in the labour market, thereby better protecting the rights of women migrant 

workers. 

The different feminist theorists' views together clearly indicate the entrenched 

structural foundations of gender inequality. Through gender inequality, women migrant 

workers are made vulnerable and exposed to exploitation, discrimination and gender-

based violence. Hence, this study argues in favour of a gender responsive framework.  

The following section will explore the intersectionality theory. 

 

2.2.2 Intersectionality Theory 

According to the intersectionality theory, women experience discrimination not only 

based on gender but also on race, class, migration status, ethnicity and nationality.273 

What is more profound about the intersectionality theory is that identity markers do not 

exist independently but are related and create a complex convergence of 

oppression.274 Smith concurs and further adds that through intersectionality, different 

identity categories can intersect and coexist in the same individual, creating immense 

hardships for that person.275 Critically using an intersectional approach assists in 

understanding the “interconnectedness, interdependencies and mutual construction 

of key categories of social marking and positioning.”276 Scholars have applauded the 

intersectionality theory and described it as one of “the most important theoretical 

contributions that women's studies has made thus far”.277  
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This theory is especially relevant for this study as women migrant workers in South 

Africa face multiple layers of discrimination, thus heightening their level of vulnerability. 

A migrant worker in South Africa who identifies as a woman, a migrant, black and of 

low skill is bound to suffer multiple related layers of discrimination, which heightens 

her level of vulnerability to exploitation in the job market. It is important to note that 

Intersectionality theory demonstrates that vulnerability is not experienced uniformly 

but is shaped by the interactions among gender, migration status, race, class, and 

labour market location. While women migrant workers encounter discrimination across 

both formal and informal sectors, informality intensifies intersecting harms by stripping 

away legal visibility, institutional protection, and access to enforcement mechanisms. 

Consequently, identical legal rights may yield different outcomes depending on 

whether work is performed within formal or informal labour structures. 

 

 

To better protect women migrants, a gender responsive framework is essential as it 

addresses the multiple layers of discrimination. 

First conceived by Crenshaw, intersectionality was used to demonstrate how the 

intersections of gender, race, and ethnicity influenced black American women's 

access to the labour market.278 This indicates that the intersecting layers of 

discrimination that women, especially black migrant women, face have existed for a 

lengthy period. In 2012, the European Court of Human Rights introduced for the first 

time an intersectional interpretation of discrimination in the case of BS v Spain.279 The 

European Court of Human Rights (ECHR) addressed issues of intersectional 

discrimination involving a Nigerian woman working as a prostitute in Spain. B.S., who 

is the applicant in the case, alleged she had been repeatedly subjected to verbal and 

physical abuse by police, motivated by racial and gender-based discrimination. 

Applicant contended that Spanish authorities failed to investigate her claims 

thoroughly and did not address her specific vulnerability as an African woman in a 

marginalised profession, thus violating her rights under Article 3 (prohibition of 
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inhuman treatment) and Article 14 (prohibition of discrimination) of the European 

Convention on Human Rights. The ECHR ultimately ruled in favour of the applicant, 

emphasising that the Spanish courts had an obligation to consider possible racial and 

gender bias in their investigation. The judgment highlighted the importance of 

intersectionality, acknowledging how multiple aspects of identity, like race, gender, 

and social status, combine to create unique experiences of discrimination. This case 

underscores the need for legal systems to consider these overlapping identities to 

ensure fair treatment and robust legal protection for vulnerable groups. The B.S. v 

Spain case has become a key reference in discussing how intersectional factors 

should be recognised in legal frameworks to address discrimination and uphold human 

rights protections effectively.  

This point is significant for the current study, which calls for the adoption of the GLI, 

which will enable laws to become more gender responsive so that intersectional 

factors affecting women migrant workers' rights are addressed. 

Theories of migration also form a critical part of the theoretical framework. 

 

2.2.3 Migration Theories 

Migration is a multifaceted phenomenon that plays a critical role in today’s world.280 

More recently, the international importance of migration has been highlighted through 

its incorporation into the United Nations' Sustainable Development Goals (SDGs) 

2030 Agenda, which acknowledges the crucial role of migration in achieving 

sustainable development.281 Migration is “the movement of people across country (and 

state) lines to establish a new place or seek peace and stability.’’282 People migrate 

for various reasons, including escaping poverty, fleeing conflict, and adapting to 

economic and environmental shocks.283 United Nations Secretary-General António 
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Guterres stated that “migration is an expression of human aspiration for dignity, safety, 

and a better future.”284 

The term “migrant” can refer to two different categories of people that should not be 

mixed. The first group is labour migrants who move for employment.285 The second 

group consists of refugees who, owing to fear of persecution, war, or natural disasters, 

are outside their country of origin and unable to seek protection from that country.286 

A migrant worker is defined as someone “who is to be engaged, is engaged or has 

been engaged in a remunerated activity in a State of which he or she is not a 

national”.287 Migrant workers can be classified into five categories: permanent 

residents, refugees, asylum seekers, temporary residents, and undocumented 

migrants.288 

 

2.2.3.1 Push and pull theory 

What are the main reasons that cause people to migrate? Different scholars provide 

views on why people migrate. Lee states that specific factors cause people to leave 

their countries of origin, while certain factors draw people to their countries of 

destination. Lee describes the negative aspects that drive people from their countries, 

such as war, poverty, or natural disasters, as well as the positive factors that attract 

people to their destination countries, including employment opportunities, safety, and 

access to education.289 Boyd and Grieco argue that while Lee’s explanation was 

helpful for basic understanding, its weaknesses lie in its focus on external factors 

pushing people from their countries of origin and its failure to consider how other social 

structures, such as gender dynamics, including gender-based violence, can affect 

individual experiences differently. This is especially true, particularly for women 

migrants.290 Fleury concurs and further argues that this theory does not account for 
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how gender dynamics, such as how patriarchal systems and gender-based violence, 

can act as a push factor for women migrants to move to countries of destination.291 

Hann confirms and argues that, from a historical perspective, migration patterns 

suggest that women from lower economic classes, in particular, migrated for survival 

and to escape patriarchal relations.292 

 

2.2.3.2 New economics of labour migration 

Mahapatro offers a different perspective on why women, in particular, migrate. 

Mahapatro bases his views on the new economics of labour migration.293 Based on 

this model, the decision for women to migrate is made explicitly by the family.294 This 

has been described as a family strategy to meet economic needs and cope with 

income risks.295 She maintains that this has a positive effect, as it enables women to 

become primary economic providers, ensuring their families' survival and financial 

stability, thereby challenging traditional gender roles.296 The new economics of labour 

model, as described by Mahapatro, is relevant to the current study as, through the 

feminisation of migration, women become economic agents. I discuss in section 2.3.4 

how women send more remittances to their countries of destination as compared to 

men. 

 

2.2.3.3 Dual labour market 

Piore’s dual labour market theory highlights the demand for low-paid, insecure jobs in 

advanced economies.297 This is particularly evident in South Africa's labour market, 

where migrant women predominantly occupy undervalued roles in domestic work and 

caregiving.298 This segmentation perpetuates their vulnerability to discrimination and 

exploitation, as these sectors are often informal and lack robust labour protections.299 

In section 2.3.4, I discuss in detail how women migrant workers encounter multiple 
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layers of discrimination on the South African labour market, thereby underscoring the 

need for a gender-responsive framework, such as the GLI, that can address the 

intersectional vulnerabilities faced by women migrants. 

Migration theories provide critical insights into why women migrate and ultimately end 

up in undervalued and informal labour sectors. A feminist and intersectional analysis 

reveals gender-specific vulnerabilities that can only be addressed by a gender-

responsive framework.  

 

2.2.4 An Analytical Integration of Themes 

The theoretical perspectives outlined above operate most effectively when read 

together. Feminist legal theories illuminate the structural foundations of women’s 

subordination under patriarchy. As articulated in radical and African feminist thought, 

patriarchy normalises gendered hierarchies that confine women to undervalued and 

invisible labour. Marxist and dual systems feminists show how capitalist labour 

markets channel women into low-wage roles that prioritise profit over protection. 

Together, patriarchy and capitalism create the economic precarity into which many 

migrant women are absorbed. Intersectionality deepens this analysis by identifying 

which women experience the greatest vulnerability and how overlapping identities of 

gender, race, class, nationality, and documentation status produce multiple, mutually 

reinforcing forms of discrimination. 

Migration theories complement these feminist lenses by explaining why women 

migrate and why they are consistently pushed into precarious labour markets. Push–

pull dynamics highlight the economic and gendered pressures driving their movement; 

the new economics of labour migration frames migration as a family survival strategy; 

and dual labour market theory explains why migrant women are systematically 

absorbed into insecure, unregulated sectors such as domestic work, caregiving, and 

informal trade. 

 

Taken together, these theories form a unified analytical lens. They collectively 

demonstrate that the rights violations experienced by women migrants in South Africa 

are not isolated incidents but predictable outcomes of intersecting patriarchal, 
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capitalist, and migratory structures. This integrated framework underlines the analysis 

in Section 2.3. 

 

2.3 GENDERED MIGRATION 

Drawing on the feminist, intersectional, and migration theories outlined in Section 2.2, 

this section demonstrates how these structural forces manifest in the lived realities of 

migrant women in South Africa. It shows how patriarchal norms, capitalist labour 

dynamics, and gendered migration processes converge to shape the opportunities, 

constraints, and vulnerabilities migrant women face across labour sectors. 

2.3.1 Historical Male Dominance in Migration: South Africa and Global Contexts 

2.3.1.1 South Africa 

The migration system has historically been characterised by male dominance, with 

men often regarded as the principal breadwinners migrating in search of economic 

opportunities.300 In contrast, women were typically left behind to fulfil caregiving and 

domestic responsibilities. This gendered dynamic was shaped and sustained by socio-

cultural norms and economic structures framing migration as a masculine domain.  

Labour recruitment schemes and migration policies, particularly those between the 

Global North and South regions, have traditionally targeted male-dominated sectors, 

including mining, heavy industry, and construction. In South Africa, for instance, the 

apartheid-era migrant labour system primarily recruited men to work in the mines, 

while women remained in rural areas, confined to domestic roles.301 This pattern was 

further entrenched by immigration policies that either excluded women or permitted 

their entry solely as dependents of male migrants.302 In South Africa, for instance, 

during apartheid, the South African pass laws and the migrant labour system itself 

excluded women from formal migration channels.303 Women were essentially denied 

access to employment in urban areas, greatly restricting their mobility and participation 

in formal labour migration.304 The Native Act focused exclusively on controlling the 
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movement and residence of black men in urban areas, while women were deliberately 

left out of the Native Act. This entrenches the idea that a woman’s place is in the 

home.305 The Native (Urban Areas) Consolidation Act 25 of 1945,306 extended the pass 

system to women in a discriminatory manner. Women were still denied the right to 

reside or work in urban areas without a male guardian or employment justification. 

This reinforced gender inequality. 

Traditionally, migration in Southern Africa, particularly during the colonial and 

apartheid periods, was also male dominated. As mentioned above, men migrated for 

work in South Africa’s mining, construction, and manufacturing sectors, driven mainly 

by the patriarchal expectation that they would act as breadwinners.307 During the late 

19th and early 20th centuries, South Africa's mining industry, particularly diamond and 

gold mines, relied on migrant men as workers. Thus, the South African Chamber of 

Mines established the Rand Native Labour Association, which institutionalised labour 

migration from the rest of Southern Africa to South Africa.308 Countries such as 

Mozambique, Botswana, Lesotho, Malawi and Swaziland supplied most of the 

unskilled labour to South African mines.309 The model was set up to recruit male 

labourers from rural communities and border states, and built single-sex hostels and 

compounds to accommodate them. The model entrenched gendered divisions of 

labour and exerted socio-economic impacts in the long run. Women, in contrast, were 

relegated to caregiving roles within the household and often prohibited from 

independent migration by law and custom. Migration systems were designed around 

male labour needs, with the result being that women were marginalised from formal 

migration pathways, and this reflected and reinforced gender inequality.310 In the 

1960s and 1970s, copper-rich Zambia and diamond-rich Botswana also attracted 

migrants from Southern Africa.311 

At this point, it is important to note that this pattern was not unique to South Africa; it 

also manifested globally. To show that South Africa’s historically male-dominated 
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labour migration system reflects a broader global pattern, two brief comparative 

examples (the United States and France) are presented to contextualise this trend. 

 

 

2.3.1.2 United States of America  

Countries such as the United States of America and France illustrate this trend, in 

which labour recruitment and migration policies target male migrants for mining, 

construction, and heavy industry. In the late 19th and early 20th centuries, the United 

States experienced a significant influx of immigrants, primarily employed in industrial 

sectors such as manufacturing, steel plants, and construction. Bodnar maintains that 

these industries were male-dominated, and immigrant males played a crucial role in 

the workforce throughout the American Industrial Revolution.312 

 

2.3.1.3 France  

In the early 20th century, France implemented targeted labour recruitment schemes to 

address significant post-war workforce shortages, particularly in heavy industry 

sectors such as coal mining.313 Polish immigrants were recruited to work in mines in 

regions including Ronchamp and Nord-Pas-de-Calais. Noiriel notes that the migration 

was gendered, as the French state and industrial employees mainly sought non-

disabled male workers who could perform arduous manual labour underground. 

However, a notable transformation has occurred since the late 20th century. Women 

have increasingly migrated independently and in large numbers, not only as 

dependents but also as workers, particularly in feminised sectors such as domestic 

work, care work, and hospitality.314 The migration of women demonstrates that 

migration has become a gendered phenomenon. This change challenges the male-

dominated narrative and provokes the necessity for gender-responsive migration 

regimes. The following section provides a detailed discussion of the feminisation of 

migration. 
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2.3.2 Feminisation of Migration 

As noted earlier in this study (see section 1.6), the feminisation of migration has 

already been discussed in detail. Briefly, scholars have recognised a global shift since 

the 1980s, where international migration patterns once dominated by men are 

becoming increasingly gender-balanced or even predominantly female.315 Importantly, 

the shift is characterised not only by numbers but also by roles.316 Women are no 

longer seen as accompanying dependents but as autonomous economic agents 

migrating independently in search of employment. Castles and Miller emphasise that 

feminisation of migration should be measured both through absolute increases in 

women’s mobility and changes in gender ratios, while Verschuur and Oishi highlight 

the growing trend of women migrating as independent workers rather than as family 

dependents.317 

Furthermore, the focus shifted from “trailing wives” to autonomously migrating women 

employed in the domestic and care sectors, such as symbolic figures like nannies or 

nurses.318 Satterthwaite suggests that the world today is witnessing the increasing 

“feminisation of migration,” emanating from a set of global forces wherein gender roles 

and sex discrimination are inseparable from globalisation.319 Trends leading to these 

are the growing demand for labour in areas dominated mainly by women, especially 

the service sector, the lower manufacturing costs when labour-intensive work comes 

into the hands of migrant women workers,320 and the sex-stereotyping of governments 

and business houses that may think of women as cheap, auxiliary, or temporary 

workers whose “docile” nature makes them easily exploitable.321 The deepening levels 

of poverty in Zimbabwe have resulted in high numbers of Zimbabwean women 

migrating to South Africa in the hopes of securing better wages and job security.322 

Most of these migrants end up working in the informal sector with limited income, high 

levels of insecurity, and a lack of protection against gender-based violence and 
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xenophobia.323 The relatively stable political climate and relatively strong economy, 

coupled with low travel costs, make South Africa an attractive destination for many 

Zimbabwean migrants.324 This notion is supported by the push and pull theory 

discussed earlier in section 2.2.3. Historically, mostly men migrated from Zimbabwe 

to work in South African farms and diamond mines, while the women stayed at home, 

looking after families. However, a change in gender roles and deepening poverty have 

influenced several women to migrate to South Africa to look for work to provide for 

their families.325  

There has been a remarkable increase in the number of women migrants globally, 

who now make up almost half of the migrant population.326 Today, women comprise 

approximately half of the world’s 272 million migrants and 42 per cent of the estimated 

164 million migrant workers.327 In the world of work, 63.5 per cent of all migrant women 

are in the labour force, compared to around 48 per cent of non-migrant women.328 

While around 74 per cent of migrant women work in service-sector jobs, including 

domestic work and healthcare, they are also employed in various other sectors such 

as financial and scientific institutions, academia, and government.329  

Pursuing opportunities for work and better wages is a motivating factor for many 

migrant women. In a survey of migrant women from Libya, East Africa, and West 

Africa, between 33 and 37 per cent cited insufficient earnings in their countries of origin 

as a motivating factor behind their migration. As stated in section 1.1, in Africa, women 

comprise 49 per cent of the migrant population.330  
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The number of women migrants in South Africa has quadrupled in the last 15 years.331 

According to a United Nations International Children's Emergency Fund (UNICEF) 

report, the number of international women migrants in South Africa increased from 

519,315 in 1990 to 1,007,320 in 2013.332 In 2017, South Africa reported the highest 

share of mixed women migrants in Africa, with 1,8 million, followed by Uganda, with 

approximately 898,000 women migrants.333 

An important question to ask is what led to the feminisation of migration? According to 

a United Nations report,334 the main reasons why women migrate are different, and 

these include escaping poverty, conflict and climate-related disasters, as well as 

escaping deeply entrenched gender inequalities, which include sexual and gender-

based violence and lack of access to livelihoods and resources.335 Others, however, 

migrate in pursuit of work or educational opportunities and the possibilities of a better 

life.336 Various factors, including economic opportunities, gender-based violence, and 

oppressive conditions in home countries, influenced the feminisation of migration in 

South Africa. Zimbabwean women began migrating to South Africa in significant 

numbers during the late 1990s and early 2000s, driven by political instability and 

economic decline in Zimbabwe.  

An increasing number of women migrants arrived in South Africa before the 

democratic transition in 1994.337 While early migration flows were predominantly male-

dominated due to the country’s migrant labour system, which was designed to supply 

cheap, controlled labour to the mining and industrial sectors, women’s migration was 

often overlooked or rendered invisible in official narratives.338 Nonetheless, women 

migrated independently or joined their spouses, driven by poverty, conflict, and limited 
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socio-economic opportunities in their countries of origin, including Lesotho, 

Mozambique, Zimbabwe, Malawi, and Botswana.339 Their roles in the South African 

economy became particularly significant in the low-wage and informal sectors 

excluded from formal labour protections.340  

Taran and Geronomi note that much of the labour for migrant women falls in the 

unregulated sector, including domestic service, unofficial “off the books” services or 

industries and criminalised industries such as the sex trade.341 Additionally, most of 

the labour that follows legal migration channels lies in the areas of males, like 

agriculture and construction work, putting women at a significant disadvantage.342 The 

ILO found that the demand for foreign labour expresses the long-term trend of the 

informalisation of poorly paid and low-skilled jobs, in which irregular immigrants are 

preferred since they accept lower wages temporarily in times of overproduction or to 

perform dirty and hard jobs.343 This not only applies to irregular migrant workers but 

also to regular migrant workers 

They worked as domestic workers in urban homes, performing cleaning, childcare, 

and various chores under precarious conditions.344 Satterthwaite maintains that this 

interplay of competing incentives provides a platform for abuse of those already 

disadvantaged through systems of discrimination and marginalisation that operate 

along streams of gender, race, poverty and position within the global economic 

order.345 

Although globalisation has resulted in significant push-pull factors for women’s labour 

migration, it has also led to a decrease in labour market regulation, an increase in the 

informal market, and the emergence of new forms of exploitation that are 

predominantly gendered.346 Satterthwaite observed that despite these trends, most 
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governments are tightening migration controls while allowing private employers and 

recruiting agencies to operate unchecked by regulation or inspection.347 This interplay 

of competing incentives sets the scene for abuse of those already disadvantaged 

through streams of discrimination and marginalisation that operate along lines of 

gender, race, poverty and position within the global economic order.348 For women in 

many parts of the world, these trends spell increased vulnerability to exploitation and 

abuse, while simultaneously presenting opportunities for empowerment.349  

Larmbardie-Jackson states that domestic work is one of the major forces driving 

international female labour migration.350 Globally, there are 75.6 million domestic 

workers aged 15 years and older.351 Seventy-six per cent of the world’s domestic 

workers are women.352 Statistics South Africa’s latest Quarterly Labour Force Survey 

shows that the hiring of domestic workers has improved significantly over the last 

year.353 The latest data from South Africa’s Quarterly Labour Force Survey for 2024 

shows that approximately 843,000 individuals work as domestic workers in the 

country. This figure reflects a decline from pre-pandemic levels, where the sector 

employed over a million people. The report also notes that the total number of 

domestic workers remains about 150,000 lower than before COVID-19 due to job 

losses that have not been fully recovered in the years since.354 Domestic worker 

employment has been particularly affected by rising costs and economic pressures, 

leading many households to reduce or discontinue domestic services 

Migrant domestic workers in South Africa primarily come from neighbouring countries 

within the SADC. Zimbabwe remains the most significant source, followed by 

Mozambique, Lesotho, and Malawi. This migration pattern aligns with South Africa's 
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economic landscape, which attracts many from the SADC region seeking work in 

domestic service. Others worked in agriculture, especially on commercial farms where 

seasonal work offered little security.355  

 

2.3.3 Women Migrants as Economic Agents 

Migration can be a vital tool for empowering women economically.356 When migrant 

women are employed, they gain financial independence and can send remittances 

back to their families. Remittances migrants send offer developmental benefits to both 

the destination and the origin countries.357 O'Neil et al. noted that migration holds 

essential socio-economic benefits for host and home countries, including gendered 

remittances and labour market integration.358 

Migrants' remittances to developing countries have increased in recent decades, partly 

due to reduced transaction costs and improved living conditions in host countries.359 

Farley observed that patterns of sending and receiving remittances are highly 

gendered.360 Globally, women economic migrants tend to send a higher proportion of 

their income for extended periods despite typically earning less than men.361 Despite 

the difficulties female migrants encounter in the labour market, their total remittances 

may be higher and more resilient than those of male migrants, owing to these women’s 

stronger links to family members left behind and self-insurance motives. Moreover, 

women often face more pressure to send remittances to support their families, owing 

to traditional gender roles.362 Women migrant workers also contribute to “social” 

remittances, meaning they play a critical role in reshaping norms, ideas and 

behaviours through the social and cultural capital they carry.363 Some of the workers 

return with “social remittances.” According to a Global Migration brief, social 
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remittances are new skills that workers acquire when they are working in a foreign 

country, such as values, ideas, knowledge, and practices that are not acquired at 

home. Such skills help to better their lives and those of their relatives.364 Parrenas 

confirms that in addition to economics, each of them also breaks with typical gender 

norms to become breadwinners, community organisers, or migrant rights 

campaigners. In doing so, they redefine womanhood, family, and citizenship outside 

of borders.365 Migration is a strategic action adopted by women to ensure the survival 

of their families, achieve self-actualisation, or escape from gender violence or 

economic disasters. This is evidence of agency rather than passivity.366 

 

2.3.4 Disempowerment through Discrimination 

As seen from section 2.3.2, whilst the feminisation of the migration process enables 

women migrant workers to gain economic empowerment and agency, it also exposes 

them to multiple layers of discrimination. The violations suffered by women migrant 

workers in South Africa are diverse and often systemic. Women migrants, in most 

instances, disproportionately suffer discrimination, which leads to treatment and 

deskilling based on gender and race upon arrival in destination countries.367 I discuss 

deskilling in detail in section 2.3.5.4. Discrimination gives rise to rights violations. Reilly 

et al note that most of the violations suffered by women migrant workers stem from 

discriminatory attitudes and institutional failures to address the gendered nature of 

migration.368 As mentioned, women migrant workers are disproportionately 

concentrated in domestic work, caregiving, agriculture, and informal trade sectors. 

They are vulnerable to labour exploitation, including underpayment, non-payment of 

wages, excessive working hours, and a lack of social protections. Sager observes that 

migrant women confront sexually segregated labour markets in which most of them 

are only eligible for jobs with low wages and status.369 

 
364 Global Forum on Migration and Development “Issues Brief No. 3: Migration as an enabler for 

inclusive social development”, 
https://www.gfmd.org/sites/g/files/tmzbdl1801/files/documents/GMG-Issues-Brief-No-3_Migration-
as-an-enabler-for-inclusive-social-development.pdf (accessed 23 July 2025).  

365  Parreñas 2001:29. 
366  Thebe & Maombera 2019:6-12.  
367  Ruiz & Donato 2025:186. 
368  Reilly et al 2021:1&13. 
369  Ruiz & Donato 2025:186. 



71 
 

As data show, women are heavily concentrated in specific sectors, resulting in a 

gendered division of labour.370 Some sectors, such as household services or social 

reproductive labour (domestic work and care), are predominantly occupied by 

women.371 This trend often reflects broader societal expectations and norms, where 

women's labour is closely linked to care roles and domestic responsibilities. This 

occupational gendering can perpetuate pay disparities and impact women’s access to 

more diverse employment opportunities outside of traditionally “feminine” sectors.372 

As discussed by Crenshaw, these layers of discrimination overlap and intersect, and 

they are interdependent.373 Their migration and labour experiences thus highlight the 

intersection of gender, class, and legal status within South Africa’s migration regime, 

necessitating the need for a gender-responsive approach to migration and labour 

policy.374 This point is supported by Rikjen and Lange, who emphasise that a 

comprehensive policy approach is essential, one that not only recognises the 

complexities of the informal labour market but also aims to improve labour 

protection.375 

2.3.4.1 Formal and Informal Labour Contexts and Differential Vulnerability 

The intersectional vulnerabilities experienced by women migrant workers are not 

uniform across labour market contexts. Women migrants in the formal sector, although 

still exposed to discrimination, generally face lower vulnerability than those in informal 

employment.376 This distinction is explained by several structural factors. 

First, formal employment is characterised by legal visibility and enforceability. Written 

contracts, identifiable employers, payroll systems, and regulatory oversight provide 

access to labour inspections, dispute resolution mechanisms, and the courts. By 

contrast, women migrants in informal sectors lack these entry points. 

Second, formal-sector employment provides greater access to institutions, including 

social security, maternity protection, occupational health and safety regimes, and trade 

union representation. These institutions serve as buffers against extreme exploitation. 
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Third, informal employment, particularly live-in domestic work, is characterised by 

heightened dependence on employer discretion.377 Employment relationships are 

personalised and private, granting employers disproportionate power and increasing 

the risk of abuse.378 Formal employment diffuses this power through regulation and 

oversight. 

Finally, international labour and human rights instruments are largely centred on formal 

employment relationships. As a result, women migrants in the formal sectors benefit 

more directly from international standards, whereas informal-sector workers remain in 

regulatory blind spots.379 This helps explain why South Africa may appear compliant 

with international norms on paper while failing to protect women migrant workers in 

practice. 

Importantly, the distinction does not imply that women migrants in the formal sector 

are free from intersectional discrimination. Rather, informality intensifies 

intersectionality by removing the institutional ‘shock absorbers’ that might otherwise 

mitigate gendered harm. 

This pattern aligns closely with dual labour market theory, which holds that advanced 

economies maintain a secondary labour market characterised by insecurity, 

informality, and low wages.380 Migrant women are systematically channelled into this 

secondary sector, where the lack of regulatory oversight heightens their exposure to 

exploitation and discriminatory labour practices. 

 

 

The following discusses the rights violations of women migrant workers working as 

domestic workers, farm workers and women who engage in sex work. This has already 

been mentioned in section 2.3.2. 
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2.3.4.1 Domestic Workers  

In modern societies, domestic workers play a pivotal role in supporting the labour 

market and the country's economy by relieving working families of household 

chores.381 Lutz concurs and adds that domestic work is a crucial tool for the 

sustainability and functioning of the economy.382 Three-quarters of all domestic 

workers are women with low levels of education (only 12 per cent have completed high 

school), and almost all are black. The sector is a considerable source of employment 

for black women. 383 Access to working benefits is low among all domestic workers, 

except for those who receive a regular wage increase.384 Dinat and Peberdy note that 

many domestic workers are women migrant workers who endure poor working 

conditions and low incomes despite the Department of Labour's attempts to set 

minimum standards.385  

Many live in isolation on their employers’ properties and lack opportunities for 

collective action to improve their working conditions.386 Furthermore, low income and 

arduous working conditions may limit access to health services, as time away from 

work can result in lost revenue.387 Domestic workers are therefore at increased risk of 

HIV infection as a result of their gender, migration status, social isolation, poverty, low 

levels of education, and lack of access to healthcare services.388 

From the above discussion, it is clear that low wages, long working hours, and limited 

labour protections thus characterise the domestic sector. Domestic workers frequently 

lack the support structures in more formal workplaces, such as human resources 

departments, standardised policies, or the separation of professional and personal 

spaces. Due to this close working relationship, domestic workers may face several 

types of rights violations.  

In a research conducted by Jinnah on cross-border migrant domestic workers in South 

Africa, working conditions were cited as poor, with long working hours stretching to 
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twelve hours a day.389 Respondents cited not being given written contracts, no paid 

leave, minimal time off, unclear job descriptions, and a lack of job security as the most 

common complaints from domestic workers.390 All respondents raised concerns about 

low wages, as most stated that a salary of R1000 and R2000 a month was insufficient 

to live on.391 As per the Marxist feminist theory described by Marx and Engels, women 

migrant workers are seen as cheap labour; hence, they are exploited as cheap labour 

for profit. This also shows that employers do not comply with the new laws of minimum 

wage laws announced by the government and tend to exploit women migrant workers 

as domestic workers. These labour conditions violated constitutional provisions, 

especially Section 9 of the Constitution, which guarantees the right to equality and 

prohibits unfair discrimination based on gender, sex, and social origin.392 

For women migrant workers, their level of vulnerability is heightened by the 

intersectional discrimination where gender inequality overlaps with race, class and 

social origin. A theory expounded on by Crenshaw in section 2.2.2. Albertyn argues 

that women migrant workers become prone to exploitative labour while positioning 

themselves outside the complete protection of the law.393 It is important to note that 

the South African government has announced a minimum wage; therefore, the 

challenge in this case is more one of enforcement. 

Another constitutional provision that was also violated was the right to dignity.394 The 

Constitutional Court emphasised that dignity is inherent to all individuals and must be 

respected and protected.395 Exploitative wages, lack of job security and dehumanising 

treatment degrade workers’ sense of self-worth and reflect disregard for their inherent 

dignity. In Khumalo v Holomisa,396 the Court emphasised that dignity is not only a 

foundational value but a justiciable right and its violation must be remedied through 

appropriate legal means. 
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The Constitution guarantees everyone the right to fair labour practices.397 Jinnah 

described the work conditions as long hours, no contracts, and no leave. This does 

not constitute fair working practices. The Basic Conditions of Employment Act 75 of 

1997 further reinforces this requirement, stipulating that every employer must ensure 

that employees have written contracts that regulate hours and paid leave. Failure to 

comply with these standards is often due to the fact that domestic work takes place in 

private households, which makes enforcement of laws difficult. Bridges argues that 

domestic workers’ isolation within private homes limits their access to support 

networks and makes it difficult for them to report abuses or seek assistance.398 The 

absence of effective monitoring and enforcement of labour laws results in perpetrators 

not being held accountable for their actions. 

Recent data specifically detailing sexual violence and abuse among migrant domestic 

workers in South Africa remains limited, with most available studies focusing on 

broader categories of gender-based violence against migrant women in general. Key 

sources highlight that  migrant women, particularly those in domestic work, face high 

levels of gender based violence GBV due to intersecting vulnerabilities, including 

limited access to legal protections, precarious working conditions, and social 

isolation.399 A recent study conducted by Tekie suggests that women migrant workers 

suffered physical, mental and emotional abuse and had no work contracts. This is 

evidenced by the following; 

Our employers are abusing us physically, emotionally and mentally, but we are scared to report 

them because we might lose our jobs. 

And; 

Having a written contract may help, and if they can be organisations that will speak for us since 

we are voiceless.. 400 

According to a 2021 UN Women report, migrant women face elevated risks of abuse 

throughout their migration journey and within South Africa, exacerbated by economic 
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dependency and unsafe living conditions.401 These circumstances often increase 

susceptibility to sexual and transactional violence as they struggle to secure safe 

employment and housing in the informal sector.402 Manomano et al concur and add 

that migrant domestic workers from South Africa face a significant risk of sexual 

violence and abuse, fuelled by a complex web of factors that include their vulnerable 

legal status, isolation, and the intrinsic power dynamics of domestic workplaces.403  

A study conducted through surveys and structured interviews by Izwi Domestic 

Workers Alliance from May 2018 - February 2021 supported Manomanno et al when 

it found that a male employer sexually abused domestic workers who shared the same 

house with the employer.404 Therefore, domestic work is a sector in which enforcement 

is problematic, leading workers to experience vulnerable conditions, including limited 

labour protection, low wages, gender-based violence and little recourse to protect 

against exploitation.405  

These patterns strongly reflect the dynamics outlined in Marxist and dual systems 

feminism, in which women’s labour is devalued under capitalism and simultaneously 

subordinated within patriarchal household structures. The domestic sector exemplifies 

this convergence, with migrant women constituting a cheap, flexible labour force while 

lacking the institutional protections available in the formal economy. 

 

 

2.3.4.2 Farm Workers 

Commercial farming is sometimes heralded as one of the success stories of the post-

apartheid economy. However, much of South Africa's economic “success” in this area 

continues to be built on the backs of migrants from neighbouring countries. Previous 

studies have highlighted the history and persistence of poor working conditions on 
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many South African farms.406 Women on Farms Project director Colette Solomons said 

they received anecdotal reports and complaints from seasonal migrant farmworkers 

about their living and working conditions, prompting the need for more quantitative and 

qualitative research.407 

Mort, the health and empowerment coordinator of the Stellenbosch-based Women on 

Farms, states that it has been common practice for males in positions of power on 

farms to request female employees for sexual favours in exchange for job security.408 

Whilst women are the backbone of the agricultural sector in developing countries, their 

position in the value chain has not exonerated them from sexual and physical 

exploitation on farms.409 Mort argues that foreign women seeking jobs on the farms 

are the most vulnerable and suffer the brunt of not only abuse but also exploitation 

and what is referred to as deviant predatory advances in the workplace.410 Women are 

silenced or forced to tolerate harassment out of fear of not being believed and not 

obtaining employment.411 

Two women migrant farm workers between the ages of 30 and 35 reported having 

been physically and verbally abused on separate occasions. One of the victims 

stopped showing up for work and later revealed that the farm manager had been 

making advances, and when she turned him down, he was abusive towards her.412 

The other victim is reported to have given in to the advances of the farm manager, 

become pregnant and been physically abused by the farm manager. Important to note, 
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(accessed on 18 May 2025). 

409  Ngcakani “Agriculture’s shame: The abuse of migrant female workers is rife”, 
https://www.foodformzansi.co.za/agricultures-shame-the-abuse-of-migrant-female-workers-is-rife/ 
(accessed on 18 May 2025). 

410  Ngcakani “Agriculture’s shame: The abuse of migrant female workers is rife”, 
https://www.foodformzansi.co.za/agricultures-shame-the-abuse-of-migrant-female-workers-is-rife/ 
(accessed on 18 May 2025). 

411  Ngcakani “Agriculture’s shame: The abuse of migrant female workers is rife”, 
https://www.foodformzansi.co.za/agricultures-shame-the-abuse-of-migrant-female-workers-is-rife/ 
(accessed on 18 May 2025). 

412  Ngcakani “Agriculture’s shame: The abuse of migrant female workers is rife”, 
https://www.foodformzansi.co.za/agricultures-shame-the-abuse-of-migrant-female-workers-is-rife/ 
(accessed on 18 May 2025). 



78 
 

however, is that both victims are too afraid to report the abuser, who, fortunately, has 

been fired.413 

The SAMP conducted a survey involving 152 Basotho farmworkers. The study focused 

on six farms in different districts of the Free State, including Ladybrand, Clocolan, 

Ficksburg, Fouriesburg, Bethlehem, and Reitz, which ranged in size from 250 to 5,000 

hectares.414 The labour force varied from 35 to 1300 employees, with the number of 

Basotho farm workers ranging from twelve to 889.415 The Basotho migrant farm 

workers were predominantly older women and among Lesotho's poorest citizens, who 

generally saw farm work as the only option.416 

Almost without exception, the farm workers interviewed testified that they endured 

exploitative employment conditions, including wages below the minimum, living 

standards that were unhygienic and crowded, and they suffered abusive treatment 

from other farm workers and supervisors.417 Furthermore, working conditions and 

remuneration on the farms could have been improved. The survey respondents 

worked an average of ten hours per day.418 The general pattern for those harvesting 

was to begin at about 5:00 am, take a break for breakfast and lunch, and then work 

an afternoon shift until all the produce was harvested.419 This pattern was extended in 

peak season, and work sometimes continued until midnight.420 It is clear from this 

survey that migrant women farm workers’ rights were grossly violated through long 

working hours and low pay. Forced sex on South African farms has also become an 

issue for foreign women. 14,4 per cent of migrant women reported that they were 

forced into sexual relations in the last twelve months in a study conducted by the 

International Organisation for Migration.421  

According to a 2021 report released by Women on Farms based in Stellenbosch, 

women migrant workers from other African countries were reportedly exploited by 
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farmers in the Western Cape.422 Approximately 105 migrant farmworkers from 

Zimbabwe, Lesotho, and Malawi working on farms around De Doorns, Wolseley, 

Rawsonville, and Klapmuts were interviewed.423 Results of the interview revealed that 

farmers exploited migrant farmworkers immensely, as they were paid less than the 

minimum wage and not compensated for overtime.424 Furthermore, when injured on 

duty, women migrant workers were threatened by the farmers not to reveal that at the 

clinic as the farmers did not want to be held accountable.425 According to Solomon, 

women migrant workers were often unaware of their rights, and even if they were 

aware, they were so dependent on and desperate for work that they needed to send 

money to their families back home, making them unlikely to report a farmer to the 

Department of Employment or Labour.426  

As already discussed in section 2.3.3, women migrants send large portions of their 

salaries to their home countries. This high remittance percentage significantly reduces 

their disposable income, making it challenging to afford essentials such as nutritious 

food, healthcare, transportation, and safe housing. With limited funds available for their 

own needs, these workers often experience heightened financial insecurity, 

dependency on local support networks, and a lack of resources for emergencies, all 

of which contribute to their vulnerability and precarious living conditions. 
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When inspectors visited the farm, they opted to engage with the South African farmers 

and not the migrant workers, which further worsened the exploitation, as they were not 

able to report the exploitation they were subjected to.427 

The conditions in which migrant farm workers worked were no different from the 

apartheid period, which was highly characterised by no work contracts, low pay, and 

no compensation for overtime. Fortuin noted that the exploitation of migrant farm 

women within today’s context of democracy is not only unconstitutional but also 

morally and ethically unjust.428 

Section 9(1) of the Constitution ensures that all people are equal before the law and 

are entitled to equal protection and benefits. Section 9(3) also prevents unfair 

discrimination based on gender, sex, and social origin. From the above discussion, I 

note that the treatment of migrant women on South African farms, as documented by 

the SAMP and the Women on Farms Project, reflects multiple forms of discrimination, 

including gender, race, and social origin.  

Section 10 of the Constitution protects the inherent dignity of all human beings. The 

degraded circumstances in which migrant women farmworkers live, characterised by 

overcrowding, unpaid overtime, and a coerced silence about their injuries at work, 

deprive them of their humanity. Their dignity is routinely violated when denied the basic 

respect afforded to other workers. The Constitutional Court has consistently 

maintained that dignity is foundational to the democratic order and must be protected 

in public and private spheres. 

Section 12(1) of the Constitution further entitles every individual to the right to personal 

liberty and security, including the right to be free from all types of violence, either public 

or private. Reports indicating that 14,4 per cent of migrant women were forced into 

sexual relations on farms point to a gross violation of this right. The state is obligated 
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under constitutional and international law to provide effective remedies and to prevent 

such abuses, especially against vulnerable populations. 

Section 23(1) ensures everyone has the right to fair labour practices. Migrant women 

farmworkers often lack formal contracts, are underpaid, denied overtime pay, and 

forced to work under inhumane conditions. These labour law breaches reflect a failure 

to implement constitutional protections and the rights in the BCEA, the state’s failure 

to enforce these standards, particularly when labour inspectors ignore migrant 

workers, compounds the injustice. 

Section 27(1) entitles everyone to the right to health care services. However, women 

migrant workers who are told not to report work injuries at clinics are denied this right. 

Moreover, their exclusion from the Unemployment Insurance Fund and workers' 

compensation schemes denies them access to valuable social support designed to 

protect all workers in South Africa. 

Constitutional section 24(a) entitles everyone to a right to an environment that will not 

harm their health or well-being. Poor sanitary and overcrowded living conditions 

endured by migrant farmworkers violate this right. This is confirmed in section 27, 

which entitles everyone to an adequate standard of living. Therefore, poor sanitation, 

inadequate shelter, and insufficient access to safe drinking water compromise their 

health and exacerbate their vulnerability. 

The prevalence of gender-based violence in farm labour settings echoes the concerns 

of radical feminist theory, which identifies sexual violence and male domination as 

central mechanisms of patriarchal control. Intersectionality further shows that migrant 

women experience these abuses in more acute forms because gender intersects with 

race, nationality, and socioeconomic marginalisation. 

 

2.3.4.3 Sex Workers 

Women migrants in South Africa also engage in sex work to supplement their low 

salaries. Despite the risks that women migrants in this industry are exposed to, sex 

work is seen as a quick way to make money. Walker and Galvin suggest that women 

migrants sell sex as a temporary measure to supplement other livelihood strategies 
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that include vending and domestic work.429 Despite these vulnerabilities, selling sex 

remains a viable livelihood strategy for migrant women for several reasons that include 

flexible hours, better rates of pay than other informal work, and the lack of any 

requirement for documentation or formal qualifications.430 

Sex work or selling sex refers to the “exchange of sexual services, performances, or 

products for material compensation”.431 In most countries, sex work is criminalised and 

frowned upon. Although sex work is a vital livelihood strategy, in South Africa, it is 

criminalised.432 As a result, sex workers, their clients, and anyone living off the 

earnings of a sex worker are liable to prosecution.433 The criminalisation of their 

livelihood activity exposes sex workers to layers of vulnerabilities, including gender-

based, interpersonal, and behavioural violence (attacks from clients, abuse by the 

police, or members of the public).434 They are also exposed to structural violence 

(police and client harassment and brutality) and barriers to healthcare, specifically HIV 

and AIDS testing and treatment programmes.435 These experiences are not only 

common among women who engage in sex work in South Africa. Buzsa, note that 

such experiences are reflective of the larger global picture of vulnerabilities and risks 

faced by women who sell sex.436 

Due to their marginalised position in society, sex workers are often the target of police 

violence and human rights violations, which include verbal and physical attacks, 

sexual assault and rape committed by both the police and their clients. The stated 

violations have far-reaching implications for public health. Existing complaint 

mechanisms and police oversight structures rarely ensure accountability for sex 

worker human rights violations.437  

For migrant women in South Africa, the risks are intensified by the xenophobic 

sentiments found in state institutions and the wider society, which shape everyday life 
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and give rise to periods of extreme violence.438 Mutola et al. concur and add that the 

burden is heavier on migrant female sex workers whose gender and foreign citizenship 

intersect to produce a plethora of adverse health, social, and legal outcomes.439 A 

2010 survey of female sex workers in Johannesburg, Rustenburg and Cape Town 

found that 46 per cent were migrants and that this exposed them to additional violence 

and health risks.440 

A study by the African Centre for Migration examined the impact of immigration and 

sex on the lived experiences of women migrants in Johannesburg, South Africa.441 In-

depth, semi-structured interviews were conducted with ten cross-border migrant 

women who regularly sold sex. Seven women were from the DRC,  two were from 

Zimbabwe, and one was from Mozambique. The participants were undocumented 

migrants over the age of 18 years who had arrived in South Africa between 2000 and 

2013. All had chosen (albeit often against a minimal range of options) to sell sex to 

support their children financially. The majority (eight) had used the services of human 

smugglers to enter South Africa. The participants in this study were recruited through 

a snowball sampling process.442 This process involves one participant in the study 

recruiting others who share similar circumstances or meet the study criteria. The other 

participants will, in turn, recruit others. The initial interviews were conducted over a 24-

month period, from 2014 to 2016. Follow-up interviews were conducted in 2017 as 

part of the Migration and Health Project Southern Africa and the “Life in the City” 

Project at the African Centre for Migration and Society.  

The interviews took place in neutral spaces away from where the women lived and 

worked, and focused on a range of issues such as the experience of travelling to South 

Africa, negotiating life in Johannesburg and their trajectories into selling sex.Neutral 
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spaces safeguard participant anonymity, which is essential in research involving 

sensitive and often stigmatised activities. 

 Findings from the study revealed that women migrants who sell sex face multiple 

vulnerabilities, including discrimination, criminalisation, and many levels of violence 

directed mainly at non-nationals.443 One interviewee stated: 

“When we go to the clinic, they shout at us because we are foreigners … when the police come, 

they shout at us for being sex workers … when we go to Home Affairs, we stand there all day, 

and then they don’t help us … they treat us like dogs”(Thoko, Zimbabwe 20-07-2015)  

The extent of abuse and violence by the police toward sex workers in South Africa is 

well documented. A 2018 report by Sonke Gender Justice outlined experiences of 

torture and physical violence, which sometimes led to long-term and permanent 

injuries, humiliation, and police harassment.444 Findings from the study also showed 

that women migrants who sold sex were often raped by the police and, in some cases, 

could only receive “protection” in exchange for sexual services. Some examples 

include: 

“They wait and ask you for your papers …. sometimes you have to sleep with them” (Shalati, 

DRC, 20-07-2015).445 

“The police came and made us get in the van. After that, they kept us long and said bad things 

about us, telling us we must pay them R300 each to get out” (Ana-Marie, DRC, 11-6-2015).446 

In 2016, various sex work sector stakeholders and allied civil society members 

partnered in a collaborative project to document the operational policing challenges 

and recorded a contemporary evidence base of sex worker rights violations by law 

enforcement.447 The findings demonstrated that the violation of sex workers' human 

rights is systemic, pervasive, and entrenched.448 

Human rights violations against sex workers by law enforcement agencies are often 

broad and severe, impacting numerous fundamental rights, according to reports by 
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organisations like Amnesty International449 and Human Rights Watch.450 The following 

key human rights are commonly violated: The right to personal security and freedom 

from violence contained in Section 12 of the Constitution. Sex workers face physical 

abuse, sexual violence, and harassment from police, which often goes unpunished 

due to the stigma surrounding their work. Moreover, violations of the right to health 

occur when police confiscate or destroy condoms, use condoms as evidence of sex 

work, or intimidate sex workers accessing health services. This creates barriers to 

maintaining sexual health and accessing preventative care. 

Regarding the right to privacy, law enforcement actions, including arbitrary arrests, 

searches without cause, and exposure of personal information, infringe upon sex 

workers' privacy rights as contained in Section 14 of the Constitution. Right to fair 

treatment and due process. Sex workers are frequently detained without cause, 

denied access to legal representation, and face discrimination in the legal system. This 

violates their right to a fair trial and due process, as well as their rights to dignity and 

freedom from discrimination. Stigmatisation and criminalisation of sex work lead to 

police practices that disregard the dignity of sex workers, subjecting them to public 

humiliation and verbal abuse, which violates principles of equality and non-

discrimination and the right to have one’s dignity respected. These violations indicate 

a systemic issue where law enforcement practices undermine the safety, health, and 

autonomy of sex workers, often leaving them with limited access to justice and 

protection from harm.  

 

2.3.4.4 Deskilling 

Most migrant women work in domestic, farm, and sex work in South Africa. Migrant 

women who are skilled end up deskilled due to high unemployment rates and the fact 

that their foreign qualifications are not recognised in South Africa. The following 

section discusses deskilling and its risks to women migrants in South Africa. 

 
449 Amnesty International Sex Workers at Risk: A Research Summary on Human Rights Abuses Against 
Sex Workers (2016) available at https://www.amnesty.org/en/documents/pol40/4061/2016/en/ 
(accessed on 11 September 2025). 
450 Human Rights Watch, “South Africa: Decriminalise Sex Work: Criminalisation Harms Women, Fuels 
HIV Epidemic” (7 August 2019) Human Rights Watch available at 
https://www.hrw.org/news/2019/08/07/south-africa-decriminalise-sex-work 
 (accessed 11 September 2025). 
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Among the more subtle but essentially harmful forms of discrimination that confront 

migrant women workers in South Africa is the practice of deskilling. In this instance, 

women who arrive with formal training and experience from their countries of origin 

are subjected to unregulated, low-status employment as domestic workers, 

caregivers, or street vendors. Far from always being a direct outcome of 

discrimination, deskilling is most often born of a failure to recognise foreign-gained 

qualifications, amplified by strict immigration policy and entrenched assumptions 

about the role of women migrants within society.  

Deskilling is broadly defined as a situation where migrant workers occupy jobs that are 

not commensurate with their qualifications and experience.451 Nonnenmacher 

explains that this usually occurs (although it is not the only factor) due to the 

nonrecognition of professional qualifications of migrant workers, such as their 

diplomas, which “determines whether the knowledge and professional skills of the 

applicant are appropriate to undertake a particular profession in the receiving 

country.”452 Scholars have different perspectives on deskilling. Jong and Madamba 

note that deskilling is a form of underemployment.453 Pecararo points out that 

deskilling is a form of job mismatch.454 “Mismatched underemployment” occurs when 

a worker’s skills, knowledge, and capacities could be better utilised in an occupation 

other than the one in which they are employed, and hence falls within the framework 

of “invisible underemployment.”455 Bauer and Zimmerman described it as a form of 

downward occupational mobility.456 When Bauer and Zimmerman describe “deskilling” 

as a form of downward occupational mobility, they refer to the process in which 

workers move from roles that require specific skills or higher levels of education to 

jobs that demand less skill or expertise. Grande views deskilling as a form of degrading 

skills.457 Galgoczi et al. highlighted that deskilling resulted in skill erosion.458 

Balakrishnan concurred that skill erosion occurs when a migrant fails to use skills over 

time.459  
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These numerous definitions and ideas demonstrate that the concepts of skills and 

deskilling are discussed from various perspectives. Gubba and Chisale attribute the 

deskilling of highly skilled professional women to migration and immigration policies.460 

They further argue that migration and immigration policies do not integrate them into 

the knowledge market or jobs that align with their careers; hence, they are forced into 

the second category of jobs, which are characterised by low wages and unfavourable 

working conditions.461 The immigration policies in South Africa prohibit employers from 

employing foreign nationals without a valid visa.462 They suggest that deskilling is a 

gendered and feminine phenomenon.463 This is evidenced by how the South African 

policy on “scarce skills” in the employment of teachers in public schools, particularly 

highlights how the policy divides the labour market by prioritising employment 

opportunities for mathematics and science teachers. Historically, these subjects were 

mainly offered as areas of specialisation for boys, whilst girls focused on non-science 

subjects464 rather than girls. Men thus consequently specialised in teaching 

mathematics and science subjects. 

This shift can lead to the loss of professional skills over time, further cementing their 

position in lower-status jobs and reducing their chances of advancing back into skilled 

occupations. Deskilling as a form of downward occupational mobility is particularly 

problematic because it can lead to a cycle of underemployment, economic insecurity, 

and limited upward mobility. This concept highlights the structural barriers that prevent 

workers from achieving employment that aligns with their skills and qualifications, often 

forcing them into roles that don't fully utilise their capabilities and leaving them 

economically and professionally disadvantaged. 

High rates of unemployment, coupled with harsh labour policies, have forced many 

migrant women to take any available job by deskilling instead of using their 

qualifications.465 Most qualified women migrants end up deskilling as a coping 

mechanism.466 In South Africa, Zimbabwean migrant women are most likely to work in 

low-skilled and low-paying jobs, although the majority have completed secondary and 
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tertiary education.467 This is primarily due to the high unemployment rates, the lack of 

recognition for their foreign qualifications, and the prejudices against foreign education 

in the host country.468 

Deskilling results in highly skilled women migrants engaging in work not aligned with 

their skills and qualifications. This work often falls into the category of high-demand 

work that is valued poorly and poorly regulated, regardless of its abilities.469 Failure to 

use their skills over time will result in skills wastage. Furthermore, since they have 

been deskilled, migrant women expose themselves to poorly regulated job markets 

where they can be easily exploited. Underemployment is a significant obstacle to the 

personal development and contribution of skilled women to their families, host 

communities, and home communities. Deskilling is a way for the host country to fill 

labour shortages by capitalising on migrants' cheap labour and is also seen as a 

deliberate discriminatory act.470  

Deskilling exemplifies the structural discrimination highlighted by intersectional theory: 

migrant women’s qualifications are devalued not only because they are foreign, but 

also because gendered, racialised, and class-based assumptions shape perceptions 

of their competence. Their downward occupational mobility, therefore, reflects and 

reinforces multiple intersecting inequalities. 

Taken together, the empirical patterns outlined above demonstrate that women 

migrants’ vulnerabilities are structurally produced rather than incidental. These 

realities underscore the urgent need for a gender-responsive legal framework capable 

of addressing the intersectional harms documented in this section. 
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2.4 CONSTITUTIONAL FOUNDATIONS OF GENDER EQUALITY IN SOUTH 
AFRICA 

The South African Constitution is considered a progressive document which has the 

aim of redressing deep inequalities produced by apartheid, colonialism and 

patriarchy.471 Albertyn notes that among its constitutional values and rights are 

equality, human dignity and freedom, which form the constitutional foundations of 

gender equality.472 Gender equality is therefore a value and an enforceable right. I will 

now discuss the constitutional foundations of equality, human dignity and freedom, 

showing how it is practically impossible to obtain gender equality in the absence of 

these three foundations. 

The Constitution states that “everyone has inherent dignity and the right to have their 

dignity respected and protected”.473 Different scholars and judges have different views 

on human dignity. Ackermann defines human dignity as the intrinsic value of all 

persons, which grants them the right to be respected simply because they are human 

beings.474 Justice O’Regan views human dignity as the ethical basis for the rights to 

equality and freedom.475 The Constitutional Court in S v Jordan emphasised that 

gender equality can't be achieved in the absence of human dignity; in fact, laws that 

treat women as lesser or subordinate reinforce unequal power relations and 

inadvertently undermine their dignity.476 When women migrant workers are treated as 

lesser beings than men due to their gender, race, ethnicity and social origin, their right 

to human dignity is affected, and the achievement of gender equality becomes 

impossible. 

Closely linked to human dignity is the right to freedom and security of the person.477 It 

also includes “the right to be free from all forms of violence” and the “right to bodily 

and psychological integrity”478 Justice Cameron notes that these freedoms are 

fundamental in the context of gender-based violence, where the law is required to 

protect women not only from private harm but also from differences between 
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institutions.479 In Carmichele v Minister of Safety and Security,480 the Constitutional 

Court established that the state has a positive duty to protect women from known 

threats, even in the absence of direct legislation.481 Dodson makes a significant point 

that women’s freedom must also be understood within the broader socio-economic 

contexts. Migrant women, for instance, are often not able to exercise freedom of 

choice because of restrictive immigration policies and informal and precarious 

employment. These constraints on freedom necessitate a call for gender-responsive 

legal frameworks that can protect them. Women migrants, as seen from section 

2.3.4.1 are subjected to emotional, physical and sexual violence. This reduces their 

self-worth, not only affecting their right to human dignity but also their right to freedom 

and security. 

As stated earlier in this section 2.4, equality is a value that informs the interpretation 

of all rights and is a right in its own right. The equality clause states that everyone is 

equal before the law.482 The Constitution further provides that,  

[t]he state may not unfairly discriminate, either directly or indirectly, against anyone on many 

grounds, including, but not limited to, race, gender, sex, pregnancy, marital status, ethnic or 

social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, 

language, and birth.483  

This provision extends to “everyone,” including women migrant workers. It explicitly 

prohibits state discrimination and, through Section 9(4), applies the same obligation to 

private persons and institutions, including employers and service providers.484  

Discrimination involves differentiation on illegitimate grounds as outlined in Section 

9(3) of the Constitution. Currie and De Waal noted that unfair discrimination happens 

when there is differential treatment that is both “hurtful and demeaning,” and when law 

or conduct, for no reason, treats some individuals as inferior or less deserving of 

respect than others. Although the equality clause in South Africa provides for the right 

to equal treatment and protects against unfair discrimination as stipulated in section 

 
479   AK v Minister of Police (CCT 94/20) [2022] (14) ZACC:par 3. 
480  Carmichele v Minister of Safety and Security 2001 (4) SA 938 (CC). 
481  Carmichele v Minister of Safety and Security:par. 62. 
482  Constitution : sec 9(1). 
483  Constitution:sec. 9(3)-(5). 
484  Constitution:sec. 9(4). 
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9(3), women migrant workers continue to experience unfair discrimination on the 

grounds of gender, race, ethnicity, and social origin.  

The multiple layers of discrimination based on gender, race, ethnicity, or social origin 

are hurtful and demeaning, rendering women migrants vulnerable and contravening 

their right to equality, human dignity, and freedom. There are also other ways in which 

unfair discrimination can occur. Currie and De Waal state that unfair discrimination can 

also happen when the law fails to address a situation of prevailing disadvantage or 

marginalisation. Unfair discrimination negatively impacts the vulnerable in society as 

it damages their dignity. It also indicates that unfair discrimination has breached a 

person’s right to equality. The main question is how a violation of the right to equality 

can be established. The Constitutional Court in Harksen v Lane established an inquiry 

to determine whether the equality clause has been infringed, and this framework is 

discussed in more detail below. 

 

2.4.1 The Harksen test 

The Harksen case examined the constitutionality of certain provisions of the 

Insolvency Act 24 of 1936. In discussing the case, reference is made to the equality 

clause in Section 8 of the Interim Constitution (hereinafter reffered to as the Interim 

Constitution), which later became Section 9 of the Constitution. Mr Harksen’s estate 

was sequestrated in 1995, and he was married to Jeanette Harksen at the time, out of 

the community of property. Mrs Harksen, the applicant in the case, challenged 

Sections 21, 64, and 65 of the Insolvency Act because they conflicted with the Bill of 

Rights. It was argued that her property and affairs as a solvent spouse were affected 

by her spouse's sequestration. Section 20 of the Insolvency Act permitted the vesting 

of the estate of a solvent spouse living with an insolvent spouse in the Master of the 

High Court. Mrs Harksen argued that this provision of the Act violated her right to 

equality, as it amounted to unequal treatment and discrimination against the solvent 

spouse. 

 

She also argued that it placed unfair burdens on the solvent spouse compared to other 

individuals close to the insolvent, either through dealings or possession of property 

owned by the insolvent. The Court outlined the stages of an inquiry for violations of 
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the right to equality. Firstly, one must determine whether the law or conduct in question 

distinguishes between different people or groups. If it does, then it must be assessed 

whether a rational connection exists between the differentiation and the legitimate 

governmental purpose it aims to serve. If such a connection exists, the measure does 

not breach Section 8(1) of the Interim Constitution. If there is no rational link, then it 

violates Section 8(1) of the Interim Constitution (now Section 9(1) of the Constitution). 

If a rational connection can be established, it is then necessary to determine whether 

the differentiation amounts to discrimination or unfair discrimination despite the 

rationality.485 In defining unfair discrimination, Justice Goldstone 486 drew on Prinsloo 

v Van der Linde & Another, where unfair discrimination was described as ‘treating 

persons differently in a way which impairs their fundamental dignity as human 

beings’.487  

Discrimination can also occur on a ground not specified as listed if it is based on 

characteristics impairing a person's dignity or exposing them to adverse treatment.488 

If it can be established that there was discrimination, it is then necessary to determine 

whether the discrimination is “unfair.”  

The following factors were suggested for consideration concerning whether the 

discrimination was unfair: 

a) The position that the complainant held in society, whether they have suffered from 

patterns of disadvantage in the past and whether the discrimination is based on a 

listed ground or not.489  

b) The nature of the provision and the purpose or power that is aimed to be achieved 

by it.490 

c) Any other relevant factors, including the extent to which the discrimination has 

impacted the rights of the complainants, and whether it has impaired their dignity.491 

 
485  Harksen v Lane NO:par. 44. 
486  Harksen v Lane NO:par. 46. 
487  Prinsloo v Van der Linde & Another 1997 (3) SA 1012 CC.  
488  Ngcukaitobi et al 2012:197. 
489  Harksen v Lane NO:par. 51(a). 
490  Harksen v Lane NO:par. 51(b). 
491  Harksen v Lane NO:par. 51(c). 
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Furthermore, when determining whether discrimination is unfair, it is necessary to 

question whether the dignity of a human being has been impacted.492 If discrimination 

has occurred on one of the listed grounds, then the court will assume that such 

discrimination is unfair. The lawmaker or the party relying on the classification is 

responsible for rebutting this assumption.493 If, for instance, discrimination occurs on 

an analogous rather than a listed ground or where it impairs an individual’s sense of 

dignity, unfairness is not presumed, and the complainant bears the burden of proof to 

show that such discrimination is unfair.494 If the discrimination is found to be unfair, 

then it will amount to a breach of Section 8(2) of the Interim Constitution (now Section 

9(3) of the Constitution). The case of Khosa v Minister of Social Development and 

Others provides further illustration in this regard. 

 

2.4.2  Khosa v Minister of Social Development  

In Khosa v Minister of Social Development and Others,495 the applicants in this case 

were Mozambican citizens residing in South Africa as permanent residents, along with 

minor children. They challenged the validity of the Social Assistance Act,496 which 

excluded non-citizens from receiving social grants (child support, care dependency, 

and old age grants). They argued that this violated their right to equality,497 social 

security,498 and the best interests of the child.499 The issue before the Court was 

whether excluding permanent residents from accessing social assistance amounted 

to unfair discrimination, therefore violating the equality clause. 

The state argued that people without citizenship do not have a claim to social security 

benefits.500 The Constitutional Court disagreed and affirmed that “everyone” applies 

not only to citizens but also to permanent residents.501 The Constitutional Court ruled 

in favour of the applicants, holding that the South African Constitution confers the right 

to social security on “everyone” and that permanent residents are part of “everyone” 

 
492  Motala & Ramaphosa 2002:269. 
493  Motala & Ramaphosa 2002:269. 
494  Motala & Ramaphosa 2002:269. 
495  Khosa v Minister of Social Development and Others 2004 6 SA 505 (CC).  
496  Social Assistance Act 13/2004. 
497  Section 9 of the Constitution. 
498  Section 27 of the Constitution. 
499  Section 28 of the Constitution. 
500  Khosa v Minister of Social Development:par. 50.  
501  Khosa v Minister of Social Development:par. 47. 
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and thus bearers of this right. Thus, the exclusion of permanent residents from the 

social protection scheme was discriminatory and unfair, infringing on the right to 

equality.502 The exclusion amounted to discrimination on the grounds of citizenship, 

which is analogous to the grounds listed in Section 9(3). Secondly, the Court also 

noted that leaving out permanent residents amounts to unfair discrimination in light of 

the vulnerability of the affected group, which included children, the elderly and disabled 

persons, thus impacting their dignity and equality; the fundamental values of the 

Constitution.503 In addition, the exclusion of non-nationals would only reinforce the 

surrounding stigma that they do not have the same rights as South Africans.504 The 

Court struck down the challenged provisions relating to child support grants, care 

dependency grants, and old-age grants. In addition, the Director-General of Social 

Development and the Member of the Executive Council MEC for Health and Welfare 

in the Northern Province were ordered to pay the applicants the relevant grants, 

including certain arrears and to receive and process applications for grants from the 

named persons on whose behalf the applicants had acted.505  

Having discussed the constitutional foundations of gender equality, anchored in 

equality, human dignity, and freedom, I now focus my discussion on the different types 

of equality, which include formal, substantive, and transformative equality, and which 

best apply to women migrant workers in achieving gender equality. 

 

2.5 Formal equality 

Currie and De Waal describe formal equality as “sameness of treatment, meaning the 

law must treat individuals in similar circumstances”.506 Fraser shares the same view 

with De Waal and Currie and emphasises that a formal approach to equality aims for 

sameness with similar beings, who are treated equally.507 Smith also concurs and adds 

that through the formal approach to equality, social identity markers such as gender, 

 
502   Khosa v Minister of Social Development:par. 71-72. 
503   Khosa v Minister of Social Development:par 80-82. 
504  Khosa v Minister of Social Development:par. 80. 
505   Khosa v Minister of Social Development:par. 104-106. 
506  Currie & De Waal 2013:232. 
507  Fraser 2014. 
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sex, race, and religion cannot cause people to be treated differently.508 Smith likens 

formal equality to the Aristotelian conception of equality, which holds that cases that 

are alike should be treated the same.509 Under this formal notion, as long as there is 

consistency in treatment, there is no discrimination.  

However, the formal equality approach has not been without criticism. Fraser contends 

that a formal equality analysis overlooks the social and cultural context, making it 

incorrect to compare, for instance, males, the dominant norm, directly with women.510 

For example, by setting men as the norm of comparison, formal equality ignores the 

systemic disadvantages and structural barriers faced by women, especially those who 

are marginalised.511 Fraser maintains that applying the same work policies to both 

men and women without considering gendered caregiving needs or pay gaps, for 

instance, workplace discrimination may appear fair at first glance, but it reinforces 

existing inequalities.512 Smith agrees with Fraser, noting that a key feature of formal 

equality is treating individuals similarly, regardless of their circumstances or the 

context in which they exist, or the context of individuals or groups.513 

Bonthuys and Albertyn argue that formal equality assumes everyone is equal and that 

treating people differently based on grounds listed in the Constitution is irrational.514 

The formal equality approach does not acknowledge differences as a means to 

promote equality; instead, it views them as a form of discrimination, as seen in issues 

surrounding affirmative action and maternity benefits.515 Bonthuys and Albertyn thus 

conclude that formal equality is “the abstract prescription of equal treatment for all 

persons regardless of their circumstances.”’516 Devenish argues that this view is too 

simplistic and worsens the prevailing inequalities in South African society.517 Currie 

and De Waal concur and maintain that formal equality is blind to historical context and 

thus not able to cater for entrenched disadvantages.518 The views of Devenish, Currie 

and De Waal show that the equality jurisprudence has evolved from formal equality to 

 
508  Smith 2014:611. 
509   Smith 2014:611. 
510   Fraser 1997:17. 
511   Fraser 1997:17. 
512   Fraser 1997:17. 
513   Smith 2014:611. 
514  Bonthuys & Albertyn 2007:88. 
515  Bonthuys & Albertyn 2007:88. 
516  Bonthuys & Albertyn 2007:88. 
517  Devenish 1999:39. 
518  Currie & De Waal 2013:232. 



96 
 

the adoption of substantive equality, which emphasises considering circumstances. 

For women migrant workers, the formal equality approach does not lead to the 

achievement of gender equality, as sameness of treatment for persons who have 

previously been disadvantaged with those who have not, ultimately leads to gender 

inequality. I discuss substantive equality in more detail below. 

 

2.6 Substantive Equality 

Whilst a key characteristic of the formal equality approach is “sameness of treatment” 

regardless of circumstances. Substantive equality considers circumstances and aims 

for equal outcomes.519 Durojaye520 concurs, arguing that substantive equality is 

founded on the core value of accommodating people’s differences to achieve equality 

of outcome. Substantive equality extends beyond treating people equally and focuses 

on addressing not only structural but also systemic barriers that perpetuate gender 

inequality. Fredman and Goldblatt observe that, due to this, substantive equality is 

closely aligned with and able to address gender equality521. Albertyn notes that to 

overcome the legacy of discrimination and disadvantage, substantive equality requires 

both the relevant social and economic context to be taken into account. Smith 

maintains that substantive equality aims to prevent the reinforcement of social, 

political, or economic disadvantage among groups and emphasises assessing and 

addressing these disparities to uphold the Constitution's commitment to equality.522 

In looking to capture the principle that equality should be located in the social context, 

responsive to those who are disadvantaged, demeaned, excluded or ignored,523 

Fredman has proposed a frame of analysis for substantive equality, which was as 

follows: 

a) redress social and economic disadvantage; 

 
519  Albertyn 2019:751-766.  
520  Durojaye 2017:31-52. 
521   Fredman &Goldblatt 2015:8. 
522  Smith 2014:613. 
523  Fredman 2016:713. 
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b) counter stereotyping, stigma, prejudice, humiliation and violence based on 

protected characteristics; 

c) enhance voice and participation, countering political and social exclusion and 

accommodating and affirming differences, diversity and identity;  

d) and achieving structural changes.524 

Fredman presents these components as a four-dimensional framework of aims and 

objectives that can be used to assess and assist in modifying policies and initiatives 

to attain substantive equality.525 This framework addresses stigma, prejudice, 

stereotyping, and violence facilitates participation, valuing, and accommodates 

difference through structural change, and redresses socio-economic 

disadvantages.526 The Fredman framework provides a comprehensive lens through 

which the experiences of violations faced by women migrant workers in South Africa 

can be fully understood. In terms of the already mentioned first aim, which seeks to 

redress social and economic disadvantage, this is relevant for women migrant workers 

in South Africa, who are, as discussed in section 2.3.4, concentrated in insecure, low-

paid sectors and exploitative industries that lack adequate legal or social protections. 

Furthermore, the discussion in the section also reveals that they lack access to 

protections such as social security and collective bargaining, and have limited or no 

access to healthcare. This contributes to deepening systemic economic 

marginalisation. This issue is particularly significant for the study, which advocates for 

a gender-responsive framework in both migration and labour laws to address the 

material disadvantages faced by women migrants. 

Fredman, in the second aim mentioned in this section, is relevant because women 

migrants in South Africa face discrimination based on sex, race, and social origin, as 

well as gender-based violence (GBV) in both the workplace and community. This aim 

directly connects with the intersectionality theory discussed in section… This study 

expands on Fredman's framework and advocates for a GLI to develop a gender-

responsive framework that can address the gender-specific vulnerabilities faced by 

women migrant workers in South Africa. Fredman’s third aim is relevant to this study 

 
524  Albertyn & Fredman 2015:439. 
525  Fredman 2016:728. 
526  Albertyn & Fredman 2015:432 
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because women migrant workers in South Africa are excluded from unions and 

policymaking. Domestic workers, for example, are confined to their employers' homes, 

and women migrant workers employed as farm workers cannot join trade unions due 

to fear of losing their jobs and their migrant status. 

 Fredman’s third aim is relevant to this study because women migrant workers in South 

Africa are excluded from unions and policymaking. Domestic workers, for example, 

are confined to their employers' homes, and women migrant workers employed as 

farm workers cannot join trade unions due to fear of losing their jobs and their migrant 

status. As discussed in section 2.3.4.2, when women migrant workers are structurally 

silenced, as seen in the case of women migrant farm workers, this  further places them 

in a vulnerable position, making them more prone to rights violations. The fourth aim 

is also relevant to the study. As discussed in section 2.3.4, violations suffered by 

women migrant workers in South Africa are rooted in systemic inequalities, which 

include gendered divisions of labour (domestic work, sex work, care work), restrictive 

migration policies, and labour laws that do not specifically include women migrant 

workers, as discussed in more detail in section 4,2-4,4. As Fredman mentioned earlier 

in this section, achieving structural change involves transforming these structures. 

Fredman's framework supports this study, which advocates for substantive equality—

requiring the transformation of these structures and ensuring laws are gender-

responsive and address the gender-specific vulnerabilities faced by women migrant 

workers. 

 

Fredman maintains that all these dimensions must be dealt with interactively to 

achieve substantive equality.527 Policies and measures can only be successfully 

addressed through an interactive process. However, MacKinnon has criticised this 

suggested model, arguing that the four facets fail to account for the significant role of 

power relations between social hierarchies, making inequality far more complicated.528 

She criticises this model by pointing out its failure to acknowledge the inherent power 

relations underlying unequal treatment.  

 

 
527  Fredman 2016:749. 
528  MacKinnon 2017:1176. 
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Mackinnon’s critique of Fredman’s four-dimensional framework is significant for this 

study, as it demonstrates that understanding inequality requires looking beyond 

disadvantage, stereotypes, exclusion, or structural barriers alone. MacKinnon argues 

that it is crucial to examine the deeper relations that create and uphold these 

inequalities. A closer look at the violations faced by women migrant workers in South 

Africa shows that these violations largely do not stem from economic vulnerability or 

social exclusion but from their position at the intersection of multiple hierarchies, 

including women confronting patriarchy, capitalism, and xenophobia as migrants.  

MacKinnon therefore advocates for a framework focused on transforming the 

structural power imbalances that normalise exploitation and silence women migrants, 

which can only be achieved through the enforcement of strong labour protections in 

sectors where women migrants are typically employed and by protecting them from 

retaliation when reporting abuse, see discussion in section 2.3.4.2. This study 

supports MacKinnon’s recommendations by emphasising the importance of 

addressing the power relations underlying the vulnerability of women migrant workers. 

It particularly advocates for the use of a GLI, which can help laws become gender 

responsive, thereby actively dismantling the structural and power-based barriers that 

sustain the vulnerability of women migrant workers. 

 

Substantive equality is thus the appropriate approach for women migrant workers in 

South Africa as it tackles not just formal equality but also disadvantages and power 

imbalances that shape their experiences. This study argues in favour of substantive 

equality, which ensures that labour and migration laws actively transform the 

structures that deepen the vulnerability of women migrants. The following case law, 

which I discuss below, acknowledges substantive equality. As the preferred approach 

over formal equality, it is also the best approach for women migrant workers. 

 

2.6.1 Bhe and Others v Khayelitsha Magistrate and Others  

The South African Constitution recognises substantive equality. This was 

demonstrated in the case of Bhe and Others v Khayelitsha Magistrate and Others, 

where the Court invalidated the customary rule of male primogeniture, which excluded 

women and girls from inheritance. The Court argued that applying the rule, which 
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justified excluding women on the grounds of gender, was a clear violation of the 

Constitution. The study in section 2.4, which discusses the constitutional right to 

equality, states that no one may be unfairly discriminated against based on factors 

such as gender, as this constitutes unfair discrimination. The Court reasoned that this 

form of discrimination entrenched historical patterns of disadvantage among a 

vulnerable group, worsened by outdated notions of patriarchy that conflicted with the 

guarantee of equality under the constitutional order. Furthermore, the Court also held 

that the rule of primogeniture violated women’s right to human dignity as guaranteed 

in Section 10 of the Constitution (human dignity is discussed in more detail in section 

2.4), since it implied that women were unfit or incapable of owning or managing 

property, thus placing them under the control of male heirs. The Court in Bhe 

operationalised substantive equality by recognising that treating heirs equally in a 

formal sense would perpetuate disadvantages faced by women and children. 

 The judgement marked a shift beyond formal equality, as applying male primogeniture 

equally to all would have reinforced the exclusion of women who were already 

disadvantaged in the past. Instead, the Court promoted substantive equality by 

acknowledging how the rule affected vulnerable groups such as women and children 

and by addressing the social and economic disadvantages it caused. As already 

discussed in section 2.6, substantive equality extended beyond treating people equally 

and focused on addressing not only structural but also systemic barriers that 

perpetuated gender inequality. The case aligns with Fredman’s first dimension of 

substantive equality, which advocates for redress of entrenched disadvantages, 

demonstrating how substantive equality ensures laws are responsive to the real-life 

situations of marginalised groups. 

The case of  Mahlangu and Another v Minister of Labour and Others shows how the 

court considered circumstances to achieve substantive equality. 

 

2.6.2 Mahlangu and Another v Minister of Labour and Others 

In the case of Mahlangu and Another v Minister of Labour and Others, Ms Mahlangu 

was employed as a domestic worker in a private home at the time of her death. She 

had worked for the same family for 22 years in Faerie Glen, Pretoria. On the morning 

of 31 March 2012, Ms Mahlangu drowned in her employer’s pool while carrying out 
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her duties. Her body was discovered floating in the swimming pool by her employer, 

who had been present in the home at the time of the incident but claimed he heard no 

sounds of a struggle. It is alleged that Ms Mahlangu was partially blind and unable to 

swim, which led to her drowning. After her death, her daughter, the first applicant, who 

was financially dependent on her mother, approached the Department of Labour to 

inquire about compensation for her mother’s death. She was informed that she could 

not receive compensation under the Compensation for Occupational Injuries and 

Diseases Act (COIDA) nor unemployment insurance benefits for her loss, which 

COIDA would typically provide. COIDA is a law that governs compensation for 

employees who are injured or who contract diseases during their employment. The 

applicants argued that exempting domestic workers from the scope of COIDA infringes 

their right not to be unfairly discriminated against under Section 9(3) of the Constitution 

on the grounds of race, sex, gender, and social origin, as this exclusion differentiates 

between domestic workers employed in private households and other employees 

covered by COIDA, without any rational connection to a legitimate government 

objective. 

They further argued that excluding domestic workers from COIDA deprives them of 

social insurance benefits, thereby breaching their right to social security under Section 

27(1)(c) of the Constitution. Lastly, the applicants asserted that excluding domestic 

workers from COIDA infringes upon their right to dignity under section 10 of the 

Constitution. 

 

The High Court declared the exclusion of domestic workers from COIDA 

unconstitutional and invalid.529 The leading judgment in the Constitutional Court, 

penned by Victor AJ, confirmed the order of constitutional invalidity made by the High 

Court.530 The Court further ordered that section 1(xix)(v) be severed from COIDA.531 

The Court held that the exclusion of domestic workers from the definition of “employee” 

constitutes an infringement of the rights to access to social security in terms of Section 

27(1)(c) read with section 27(2) of the Constitution; equal protection and benefit of the 

 
529  Mahlangu and Another v Minister of Labour and Others:par.120. 
530  Mahlangu and Another v Minister of Labour and Others:par.120. 
531  Provides the definition of “employee” but a domestic employee employed in a private household is       
excluded from the definition. 
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law under section 9(1) of the Constitution; human dignity in section 10 of the 

Constitution; and constitutes indirect discrimination on the bases of race, sex and 

gender, in terms of section 9(3) of the Constitution which proscribes unfair 

discrimination by the state on specific grounds. The Court observed that domestic 

workers, predominantly black women, suffered compounded vulnerability and 

exclusion from social protection.532 

This case is important because it shows substantive equality in practice. The Court 

observed that treating domestic workers and other workers equally on paper masked 

systemic exclusion in real life.533 By declaring the exclusion of domestic workers 

unconstitutional, the Court called for legislative reform to protect a historically 

marginalised group.534 As seen in the Court’s judgement, it went beyond identifying 

discrimination and linked the exclusion to the denial of dignity and the undervaluation 

of domestic work.535 In doing so, it illustrates how substantive equality seeks to 

achieve structural change and social recognition. For women migrant workers in 

domestic work, this case sets an important precedent for challenging discriminatory 

exclusions from legal protections. 

While the Mahlangu,536 case marks a significant judicial advance in extending social 

protection to domestic workers, a sector overwhelmingly feminised and 

disproportionately occupied by migrant women, its long-term post-judgment impact 

reveals serious implementation shortcomings. Despite the Constitutional Court’s 

recognition that excluding domestic workers from compensation for occupational 

injuries violated substantive equality,537 James, Mullagee & Osiki noted that 

enforcement has been uneven, slow, and largely inaccessible to undocumented and 

informally employed migrant workers.538 In fact, as observed by Alfers & Moussié, in 

practice, access to compensation remains mediated through administrative systems 

that privilege formal employment status and valid documentation, thereby reproducing 

exclusion under the guise of neutral regulation.539 When read alongside earlier equality 

 
532  Mahlangu and Another v Minister of Labour and Others:par.114 &120. 
533  Mahlangu and Another v Minister of Labour and Others:par.73. 
534  Mahlangu and Another v Minister of Labour and Others:par.114. 
535  Mahlangu and Another v Minister of Labour and Others:par.108 &109.  
536  Mahlangu and Another v Minister of Labour and Others para 50. 
537  Mahlangu and Another v Minister of Labour and Others para 71–72. 
538 James, Mullagee & Osiki 2023:20-23. 
539  Alfers & Moussié 2019:11. 
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jurisprudence, such as the Khosa case,540 which rejected citizenship-based exclusion 

from social assistance, a pattern emerges in which transformative judgments articulate 

inclusive constitutional principles but fail to dismantle the structural and bureaucratic 

barriers that marginalised groups face in practice. Crush argues that this persistent 

implementation failure is particularly acute for undocumented migrant women, whose 

intersecting vulnerabilities of gender, migration status, and informality place them 

beyond the effective reach of post-judgment policy reform.541 The Gender Legislative 

Index (GLI) directly addresses this gap through its implementation-monitoring function, 

which requires scrutiny not only of legislative intent and judicial pronouncements but 

also of whether administrative practices, enforcement mechanisms, and access 

pathways translate substantive equality into lived protection. 

By mandating gender-disaggregated data, assessing accessibility for precarious 

groups, and evaluating enforcement in informal sectors, the GLI exposes how judicial 

victories such as Mahlangu and Khosa risk remaining symbolic unless accompanied 

by sustained, gender-responsive monitoring and accountability. These post-judgment 

implementation failures reinforce the need for the monitoring and accountability 

measures proposed in Chapter 6, where the GLI is advanced as a practical tool for 

tracking enforcement, administrative accessibility, and gender-responsive outcomes 

in migration and labour governance. 

 

2.6.3 Union of Refugee Women v Director, Private Security Industry Regulatory 

Authority 

In the case of the Union of Refugee Women, the Private Security Industry Regulatory 

Authority highlights the tension between formal and substantive equality. The Private 

Security Industry Regulatory Authority withdrew the registration of several refugees 

within the private security industry.542 Furthermore, the applications of those who 

applied for registration were rejected. The basis for the withdrawal and rejection was 

that they were not South African citizens or permanent residents, which was a 

requirement for registration.543 The applicants contended that section 23(1)(a) of the 

 
540   Khosa v Minister of Social Development and Others:para 74–76. 
541   Crush & Tawodzera 2017:12 
542  Union of Refugee Women:par. 8. 
543  Union of Refugee Women:par. 14. 
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Private Security Industry Regulation Act,544 which provided for this discriminatory 

requirement, was unconstitutional as it violated their right to equality.545 Using the 

Harksen v Lane test, the majority found that the differentiation had a rational 

connection to a legitimate government purpose and did not constitute unfair 

discrimination.546 The purpose sought to be achieved by Section 23(1)(a) was to 

protect the safety and security of the public. While the Constitutional Court found that 

foreign nationals, including refugees, could not be said to be inherently less 

trustworthy, the reality was that citizens and permanent residents would more easily 

be able to prove their trustworthiness.547 The primary reason is that, as a citizen or 

permanent resident, a person’s criminal record can likely be accessed. Therefore, 

differentiating between citizens and permanent residents, on the one hand, and all 

other foreigners, on the other, had a rational foundation and served a legitimate 

governmental purpose.548 The Constitutional Court ruled that the differentiation 

constituted discrimination.549 In respect of unfairness, the Court's point of departure 

was that while refugees had the right to seek employment in terms of the Refugees 

Act, they did not have a constitutional right to freedom of trade, occupation and 

profession,550 which was the right limited by section 23(1)(a) of the Security Act. It 

emphasised that this limitation did not restrict their right to seek employment and to 

work, as they were not precluded from working in industries other than the private 

security industry.551 

The Court considered the argument that section 17(1) of the United Nations 

Convention Relating to the Status of Refugees entitles them to be treated the same 

as permanent residents.552 The Constitutional Court rejected this argument. 

 
544  Section 23(1) of the Private Security Industry Regulation Act 56/2001 provides as follows: “Any 

natural person applying for registration in terms of section 21(1), may be registered as a security 
service provider if the applicant is a fit and proper person to render a security service, and- (a) is a 
citizen of or has permanent resident status in South Africa.” 

545  Union of Refugee Women:par. 20 & 26. 
546  Union of Refugee Women:par. 42 & 54. 
547  Union of Refugee Women:par. 42. 
548  Union of Refugee Women:par. 37-42. 
549  Union of Refugee Women:par. 45. 
550  Union of Refugee Women:par. 46 & 51-54 & Refugees Act 130 of 1998, s 27(f). 
551  Union of Refugee Women:par. 47. 
552  Union of Refugee Women:par. 62 & 64.; United Nations Convention Relating to the Status of 

Refugees, 1951, art 17(1). 
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Accordingly, the discrimination was found to have minimal potential to substantially 

impair their human dignity, and it was considered fair.553 

The dissenting judgment, written by Mokgoro J and O'Regan J, found that the 

applicants were unfairly discriminated against, as the impact of the discrimination was 

significantly damaging. Although refugees were permitted to work in other industries, 

evidence suggested that the relatively low-skilled work available in the private security 

industry was a significant source of employment for many refugees. Therefore, their 

exclusion from working in the industry was not inconsequential but rather one that 

could severely impact their ability to earn a livelihood in South Africa.554 A noteworthy 

point was that refugees were more akin to permanent residents than temporary 

residents, as they had the right to remain in South Africa indefinitely, as per the 

Refugees Act.555 Therefore, Section 17(1) of the UN Convention was interpreted to 

mean that refugees should be afforded the same work opportunities as permanent 

residents.556 

The ruling highlights the employment barriers that migrant women, especially 

refugees, face due to restrictive licensing and regulatory requirements. For women 

migrants, who may already face discrimination and limited job opportunities, this 

decision underscores the difficulty of accessing certain types of employment. The case 

of the Union of Refugee Women provides an opportunity to examine the intersection 

of migration status and substantive equality in South Africa. This exclusion reinforces 

social and economic marginalisation in a country where employment is a key 

mechanism for dignity and inclusion. The applicants argued that the law constituted 

unfair discrimination based on social origin and nationality, which are protected 

grounds under the Constitution.557 Although the Constitutional Court upheld the 

provision, the dissenting judgment resonates with South Africa’s evolving 

jurisprudence on substantive rights. The concept of substantive equality, as developed 

in South African constitutional law, demands more than identical treatment.558 It 

requires attention to the context of laws and policies, their impact, and their outcomes, 

 
553  Union of Refugee Women:par. 65 & 66. 
554  Union of Refugee Women:par. 122. 
555  Union of Refugee Women:par. 99. 
556  Union of Refugee Women:par. 109. 
557  Constitution:sec. 9(3). Union of Refugee Women:par.42-45. 
558  Union of Refugee Women:par. 43. 
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especially for historically disadvantaged or vulnerable groups.559 In this case, the 

policy's uniform application failed to account for the structural disadvantages faced by 

refugee women, many of whom already endure economic hardship, xenophobia, 

gender-based violence, and limited access to public services.560 By excluding them 

from lawful employment in the security industry, the law deepened their social and 

economic vulnerability, reinforcing gendered and xenophobic barriers to self-

sufficiency.561 A formal equality approach treating all non-citizens the same obscured 

the real effects of the law, which disproportionately harmed refugee women who may 

rely on employment in informal or semi-formal sectors due to their legal and socio-

economic status.562 In this sense, the case illustrates the limitations of formal equality 

and underscores the need for a substantive, contextualised approach to equality.563 

This means interpreting equality rights in a manner that recognises and redresses 

historical disadvantage, rather than applying rigid, one-size-fits-all rules.564 While the 

Union of Refugee Women case failed on constitutional grounds, it exposed the 

precarity faced by migrant and refugee women workers in South Africa.565 Many of 

these women are excluded from legal protections, denied work opportunities, and 

rendered vulnerable to exploitation.566 Their experiences demonstrate how 

discrimination based on migration status often intersects with gender, creating a 

compounded disadvantage. This aligns with the principle of intersectionality, which 

recognises that multiple axes of identity, such as race, gender, and legal status, 

combine to produce unique experiences of discrimination. For women migrant 

workers, especially in sectors like domestic work, caregiving, and informal trade, the 

consequences of such exclusionary policies are profound. Without legal avenues to 

formal employment, they are pushed into unregulated, low-wage jobs, where they are 

exposed to abuse, underpayment, and a lack of social protections.  

The case of Bhe, Mahlangu, and the Union of Refugee Women illustrates South 

Africa’s evolving commitment to the constitutionally recognised right to equality. 

 
559  Union of Refugee Women:par. 43. 
560  Union of Refugee Women:par. 43. 
561  Union of Refugee Women:par. 43. 
562  Union of Refugee Women:par. 43.-44. 
563  Union of Refugee Women:par. 43.-44. 
564  Union of Refugee Women:par. 43.-44. 
565  Union of Refugee Women:par. 43.-44. 
566  Union of Refugee Women:par. 43.-44. 
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Notably, when the Court in the cases of Bhe and Mahlangu applied the principle of 

substantive equality, it not only recognised the disadvantages faced by women but 

also dismantled the structural and systemic barriers that upheld inequality. Conversely, 

in the case of the Union of Refugees Women, where the majority judgment embraced 

formal equality, the outcome was insufficient protection for vulnerable groups. For 

women migrants, therefore, substantive equality remains a crucial and vital 

constitutional approach. As Fredman argues in Section 2.6, substantive equality 

necessitates laws and policies that are specific to the context, aim to redress 

disadvantages, challenge stereotypes and violence, promote participation, and 

transform the structures that sustain vulnerability. Having addressed substantive 

equality, I now turn to discuss transformative substantive gender equality.  

 

2.7 Transformative substantive gender equality 

As discussed above, substantive equality goes beyond treating people equally; it 

seeks equitable outcomes by recognising and addressing historical and structural 

disadvantages. It requires contextual fairness, redress, and the removal of barriers to 

full participation in society.567 Substantive equality is therefore a vital element and the 

basis of transformative gender equality, aiming to end patriarchal power, reform social 

and economic institutions, and empower citizens through legal and policy changes, as 

well as social practices.568 It is redistributive and reconstructive, seeking to change the 

norms and institutions perpetuating gender inequality.569 Substantive equality enables 

a transformative agenda by moving beyond identical treatment to address the different 

lived realities of individuals and groups. It recognises that granting equal rights is 

insufficient in contexts marked by deep-rooted social, economic, and cultural 

disparities. Instead, it requires the law to be responsive to the historical and systemic 

inequalities that continue to disadvantage marginalised groups, particularly women. 

Fredman suggests this would mean placing positive obligations on the state to take 

proactive measures to redress disadvantages and promote genuine equality.570 

Albertyn concurs and adds that substantive equality requires the legal system to 

 
567  Albertyn 2007:261. 
568  Albertyn 2007:253. 
569  Albertyn 2007:253 
570  Fredman 2005:171; Albertyn 2007:254. 
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actively work against patriarchal norms and systems that support gender-based 

oppression, helping to change society.571 

In the case of Bhe v Magistrate, Khayelitsha,572 a case already discussed in section 

2.4.2.1, Langa DCJ stated that substantive equality demands transformation of legal 

systems to ensure consistency with constitutional values.573  

Attaining transformative substantive gender equality means more than reversing 

discriminatory laws. It entails a profound transformation of institutions, a shift in values, 

and an inclusive policy process that counters ingrained disparities of power.574 From 

this perspective, South African courts have increasingly adopted this transformation, 

holding that pursuing substantive and transformative equality imposes positive 

obligations upon the state and a commitment to changing material conditions for 

disadvantaged individuals.575 

In the Union of Refugee Women, although the Court upheld a regulation requiring 

permanent residence for security work, the minority judgment by Mokgoro J and 

O’Regan, as stated above in section 2.4.2.3, stressed that intersectional discrimination 

based on gender, migrant status, and socioeconomic vulnerability must be assessed 

holistically. This dissenting view aligns with transformative substantive equality by 

demanding a more inclusive and empathetic legal reasoning.576  

Substantive equality, as it is understood in South African jurisprudence, forms the 

basis for transformative gender equality. Whereas substantive equality ensures 

equality of outcome as opposed to equality of treatment, transformative equality 

operates with a view to undoing entrenched disparities and undermining social 

assumptions that perpetuate gender subordination. Through progressive 

interpretations of law, in landmark judgments such as Bhe, Mahlangu, and Union of 

Refugee Women, South African Courts have departed from formal understandings of 

equality to adopt an approach that restructures society, specifically for vulnerable 

women, including migrant workers. 

 
571  Albertyn & Goldblatt 1998:249. 
572  Bhe v Magistrate, Khayelitsha. 
573  Bhe v Magistrate, Khayelitsha:par. 94. 
574  Albertyn 2007:254. 
575  Minister of Finance v Van Heerden 2004 (6) SA 121 (CC):par. 27. 
576  Union of Refugee Women v Director, Private Security Industry Regulatory Authority:par. 111–114. 
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2.8 CONCLUSION 

This chapter establishes the conceptual and legal foundation necessary to understand 

the violations experienced by women migrants in South Africa. The analysis 

highlighted that the roots of these violations lie within interconnected systems of 

power, including patriarchy, capitalism, racism, and restrictive migration policies that 

together influence the labour markets in which migrant women exist and work. With 

the use of feminist legal theory, the study illustrated how women's subordination 

continues in both public and private realms, while the concept of intersectionality 

revealed how factors like gender, race, class, and migrant status compound 

vulnerabilities. Migration theories further clarified how structural economic conditions, 

such as the need for inexpensive labour and the feminisation of unstable jobs, foster 

environments conducive to exploitation.  

The findings in this chapter further indicate that women migrants in South Africa 

encounter various overlapping forms of violations. These violations include labour 

exploitation in domestic and agricultural work, marked by inadequate pay, absence of 

contracts, extended hours, and poor conditions, sexual and gender-based violence, 

particularly in settings like domestic service, agricultural work, and among women who 

engage in sex work. 

While South Africa’s Constitution guarantees equality, dignity, and freedom, the 

findings of this chapter reveal a significant gap between theoretical rights and real 

rights. Judicial interpretations, such as those in Harksen v Lane and Khosa v Minister 

of Social Development, uphold the principle of non-discrimination but do not 

adequately address the structural and intersectional factors contributing to migrant 

women’s vulnerabilities. Consequently, formal equality has failed to provide 

meaningful protection. The chapter also demonstrates that substantive equality 

necessitates law and policy to engage with context, address socio-economic 

disadvantages, dismantle stereotypes and violence, enhance participation, and 

facilitate structural change. Substantive equality is the most appropriate constitutional 

approach for women migrant workers because it not only addresses discrimination 
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through law but also confronts the systemic and intersectional barriers they face. Using 

Fredman’s multidimensional framework and MacKinnon’s critique of power relations, 

substantive equality tackles both the material and structural realities of women migrant 

workers. The cases of Bhe and Mahlangu illustrate how substantive equality operates 

in practice, while the minority judgment in Union of Refugee Women emphasises that 

women migrants remain inadequately protected. Transformative equality builds upon 

substantive equality, calling for a radical overhaul of socio-economic systems that 

sustain subordination. For women migrant workers, this involves transforming 

migration systems, labour markets, and gendered divisions of work. 

 In conclusion, the chapter reveals that the causes and types of violations experienced 

by women migrants in South Africa arise from deeply rooted structural inequalities that 

the current legislative framework inadequately addresses. To achieve adequate 

protection and empowerment, it is essential to adopt transformative strategies that 

extend beyond mere formal rights recognition and aim to dismantle systemic 

obstacles, thereby securing migrant women’s access to justice and equality. These 

findings pave the way for the upcoming chapter, which will examine international and 

regional legal frameworks as measures for assessing and enhancing South Africa’s 

protection of the rights of women migrant workers. 
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CHAPTER 3: INTERNATIONAL AND REGIONAL FRAMEWORK FOR 

PROTECTING WOMEN MIGRANT WORKERS’ RIGHTS  

3.1 INTRODUCTION 

Having laid the conceptual, legal, and theoretical foundations underpinning the 

research, it also demonstrates that women migrant workers in South Africa face 

multiple rights violations, ranging from workplace exploitation and abuse to social and 

legal discrimination, mainly influenced by gendered vulnerabilities and gaps in 

protection. The discussion then proceeds to examine the normative standards that 

safeguard the rights of women migrant workers at global and regional levels. 

This chapter examines the normative framework for protecting the rights of women 

migrant workers under international and regional laws. It critiques these instruments 

in terms of their gender sensitivity, challenging their ability to address the specific 

vulnerabilities encountered by women migrant workers. The chapter then explores the 

deficits and weaknesses in the available frameworks, such as shortcomings in 

enforcement mechanisms and the widespread gender blindness that characterises 

migration governance instruments. The analysis emphasises the need for a gender 

responsive approach to interpreting and implementing these frameworks to guarantee 

the protection and fulfilment of women migrant workers' rights. The first section of this 

chapter will examine the International Labour Organisation and the effectiveness of 

two of its treaties, namely the Migration for Employment Convention and the Migrant 

Workers Convention, in protecting workers’ rights, particularly those of women 

migrants. The second section discusses the significance of the United Nations 

conventions, which include ICPRMW, the Convention Concerning Decent Work for 

Domestic Workers, and CEDAW. 

I also explore declaration of commitment by governments, employers and workers 

organisations to develop more effective labour migration policies for women migrants 

through the International Labour Organization's Declaration on Fundamental 

Principles and Rights at Work, the 2006 Multilateral Framework on Labour Migration, 

the Manila Call to Action, and the Declaration of the United Nations General Assembly 
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High-level Dialogue on International Migration and Development,577 will be discussed. 

Lastly, the chapter will examine applicable regional treaties, namely the African 

Charter on Human and Peoples' Rights, the Protocol to the African Charter on Human 

and Peoples' Rights on the Rights of Women in Africa, the Southern African 

Development Community Protocol on Gender and Development, and the SADC 

Protocol on Employment and Labour and their contributions to safeguarding the rights 

of women migrant workers' rights in Africa. 

Understanding what constitutes a normative framework is crucial for evaluating the 

effectiveness of current protections for women migrant workers. I provide an overview 

of the normative framework, highlighting its importance from a human rights 

perspective, particularly as it relates to vulnerable populations, such as migrant 

women workers. 

 

3.2 INTERNATIONAL NORMATIVE STANDARDS 

A normative framework is a set of norms, rules, and principles that guide the operations 

and mandates of institutions and states concerning human rights. In international law, 

states have a tripartite duty to respect, protect and fulfil human rights. The obligation 

to respect requires states to refrain from interfering with or curtailing the enjoyment of 

human rights. The obligation to protect requires states to prevent third parties, 

including private actors and employers, from violating human rights. The obligation to 

fulfil requires states to take positive measures to facilitate, provide, and promote the 

realisation of rights. This framework is particularly important for women migrant 

workers who may encounter systemic discrimination, exploitation, and be excluded 

from both formal and informal labour markets. These obligations inform how normative 

frameworks must be interpreted and applied in practice, requiring passive 

endorsement and active state measures to uphold women's rights in migration 

contexts.578 

 
577  United Nations “Resolution adopted by the General Assembly on 21 December 2016 [on the report 

of the Second Committee (A/71/465/Add.2)] 71/237. International migration and development”, 
https://www.un.org/en/development/desa/population/migration/generalassembly/docs/globalcomp
act/A_RES_71_237.pdf (accessed on 4 November 2023). 

578  United Nations Committee on Economic, Social and Cultural Rights, General Comment No. 3: The 
Nature of States Parties' Obligations (Art. 2, para. 1 of the Covenant), UN Doc. E/1991/23:par. 1. 
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Taekema,579 explains that normative frameworks play critical roles in the supply of 

evaluative standards by which legal systems and practices can be judged. In 

international human rights law, normative frameworks encompass treaties and 

conventions, declarations, and authoritative interpretations, such as General 

Comments and concluding observations of treaty-monitoring bodies. These texts 

outline entitlements to rights and freedoms for all individuals, irrespective of nationality, 

gender, and socio-economic circumstances, and serve as aspirational and legally 

binding instruments of reform and accountability. 

One of the most widely accepted and commonly used normative tools is the Universal 

Declaration of Human Rights (UDHR), which enshrines the core principles of human 

rights and serves as the international benchmark for promoting dignity, equality, and 

freedom. On the regional front, the African Charter on Human and Peoples' Rights 

(ACHPR) is also a normative document that protects rights in the African region. 

Adopted in 1981 and ratified by the government of South Africa in 1996, the Charter 

ensures various rights, including those of equality, dignity, and protection against 

discrimination. Such rights are particularly important for migrant labourers, whose life 

experiences are often characterised by institutionalised inequality and marginalisation. 

In South Africa, the Constitution establishes a robust domestic normative framework. 

The Constitution, and in particular the Bill of Rights, enshrines a wide range of socio-

economic and civil-political entitlements, including equality (Section 9), dignity 

(Section 10), fair labour standards (Section 23), and access to health and Education 

(Sections 27 and 29). In addition, Section 7(2) imposed an obligation on the state to 

“respect, protect, promote and fulfil the rights in the Bill of Rights,” thereby requiring 

state agents to fulfil both domestic and international human rights obligations. In the 

opinion of Tladi, the South African Constitution is recognised as one of the most open 

constitutions to international law in the world, with express mandates for the courts to 

interpret international law when deciding constitutional issues.580 

This interpretive commitment was affirmed in Glenister v President of the Republic of 

South Africa,581 in which it was held that international law has an influence on South 

African jurisprudence. The Constitutional Court has established that international law, 

 
579  Vijeyarasa 2019:3-4 &Taekema 2018:7. 
580   Tladi 2016:311. 
581  Glenister v President of the Republic of South Africa 2011 (3) SA 347 (CC):note 37:par. 91. 
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particularly international human rights norms, carries significant weight in interpreting 

South African law. However, it does not automatically become enforceable as domestic 

law.582 International law does not automatically become binding in South Africa. 

According to the Constitution, international agreements are negotiated and signed by 

the executive but still require approval by Parliament and must be enacted into 

legislation before they can be enforced domestically. In contrast, customary 

international law is recognised as law in South Africa unless it is inconsistent with the 

constitution or an Act of Parliament.583 

 

 The Glenister case provides a clear example of the enforceability of the United 

Nations Convention against Corruption (UNCAC) under domestic law and its 

obligations to the South African government.584 In this case, Hugh Glenister 

challenged the South African government’s decision to disband the Directorate of 

Special Operations (DSO), the “Scorpions”, an independent anti-corruption unit, and 

replace it with a less autonomous unit.585 Glenister argued that disbanding the 

Scorpions undermined the country's obligations under international law to combat 

corruption.586 The Constitutional Court held that South Africa’s Constitution requires 

consideration of international law during the interpretation of the Bill of Rights. The 

country must comply with international agreements, such as the UNCAC.587 In the 

case of S v Makwanyane,588 the Constitutional Court emphasised the Court’s 

openness to international law, whether binding or non-binding. Tladi,589also reiterated 

the same point. 

 The Court argued that these obligations imply a responsibility to establish and 

maintain independent anti-corruption bodies.590 

 
582  Glenister v President of the Republic of South Africa and others par 88 & 92 & Adegalu F & Mitchell 

2019:1082-1083. 
583   Constitution section  232. 
584  Glenister v President of the Republic of South Africa and others par 80 & 87. 
585  Glenister v President of the Republic of South Africa and others par 1. 
586  Glenister v President of the Republic of South Africa and others par 2 & 3. 
587  Glenister v President of the Republic of South Africa and others par 182. 

S v Makwanyane and Another (CCT3/94) [1995] ZACC 3; 1995 (6) BCLR 665; 1995 (3) SA 391; 
[1996] 2 par 39. 

589   Tladi 2018:708-709. 
590  Glenister v President of the Republic of South Africa and others par 183. 
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The main points from the Glenister case include that international law serves as an 

interpretive guide. Courts should consider international obligations when interpreting 

rights and duties in domestic law. Although ratified international treaties do not 

automatically become part of South African law, the state is still expected to act in 

accordance with these commitments, which in turn influences the development of 

constitutional and statutory interpretation. The Court emphasised that South Africa has 

international obligations to combat corruption, which cannot be ignored or undermined 

by domestic decisions, such as dissolving an independent anti-corruption body. 

Glenister reinforced the notion that international law, although not automatically part 

of domestic law, nonetheless informs South Africa's constitutional obligations, 

particularly in areas such as human rights and anti-corruption efforts.591 This case has 

since been a reference point for arguments on integrating international standards into 

South African jurisprudence. 

International human rights law enforcement can occur at the national, regional, or 

international level. States that ratify and sign human rights treaties pledge to uphold 

those rights and ensure that their local laws align with international agreements. South 

Africa has ratified numerous international human rights treaties, such as the Universal 

Declaration of Human Rights (hereafter the UDHR),592 the International Covenant on 

Civil and Political Rights (ICCPR),593 the International Covenant on Economic, Social 

and Cultural Rights (ICESCR),594 and the Convention on the Elimination of All Forms 

of Discrimination against Women. Through ratification, South Africa has committed to 

upholding the rights enshrined within these treaties and to ensuring that its domestic 

legislation aligns with the provisions outlined in these international laws.  

The same logic extends to the protection of migrant workers. Instruments such as the 

International Convention on the Protection of the Rights of All Migrant Workers and 

Members of Their Families (ICPRMW), the Convention on the Elimination of All Forms 

of Discrimination Against Women (CEDAW), and the ILO Convention No. 189 on 

Decent Work for Domestic Workers serve as normative standards that South Africa is 

 
591  Glenister v President of the Republic of South Africa and others. 
592  Universal Declaration of Human Rights (adopted and came into force on 10 December 1948). 
593  International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 

on 23 March 1976). 
594  International Covenant on Economic, Social and Cultural Rights (adopted on 16 December 1966 

and came into force on 3 January 1976). 
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expected to adhere to, even when not formally incorporated into domestic law. These 

instruments enumerate specific rights, which include the right to equal pay, non-

discrimination, safe working conditions, and access to social protection, all of which 

are particularly salient in contexts of gendered migration. 

Moreover, South Africa’s ratification of regional legal instruments, which include the 

ACHPR and the Protocol to the African Charter on Human and Peoples’ Rights on the 

Rights of Women in Africa (Maputo Protocol), further evidences its normative 

commitments. These frameworks obligate member states to eradicate all forms of 

discrimination against women and to protect marginalised groups, including migrant 

workers, from exploitation and abuse. 

Normative frameworks perform a dual role. First, they set standards for assessing 

compliance with human rights commitments. Second, they provide a basis for holding 

governments accountable when rights are violated. In the case of migrant women 

workers, these frameworks serve as both protective and transformative instruments. 

They aim to prevent exploitation and advance gender justice by calling for structural 

reforms in labour, immigration, and social policy. 

The normative framework for protecting women migrant workers is multi-layered and 

evolving. It comprises universal declarations, binding treaties, regional protocols, and 

domestic constitutional norms. While the presence of these instruments reflects 

progress in establishing formal protections, their implementation remains uneven and 

frequently undermined by gender blind migration policies and inadequate 

enforcement. Therefore, a gender responsive interpretation and application of 

normative standards is critical to realising the rights and dignity of women migrant 

workers in South Africa and beyond. Having explained the meaning of a normative 

framework, I delve into a discussion of the international legal instruments. I will start 

with the ILO. 
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3.3 INTERNATIONAL LABOUR ORGANISATION 1919 

The ILO was created as part of the Treaty of Versailles, which ended World War I. 

Later, it became a specialised agency of the United Nations.595 In section 1,6, it was 

discussed that the ILO established the most extensive labour standards applicable to 

migrant workers. The ILO's primary objectives are to advance workers' rights, 

stimulate opportunities for decent employment, enhance social protection, and foster 

dialogue among governments, employers, and employees on labour migration laws 

and policies.596 Since its founding, the ILO has prioritised the safety of migrant 

workers. The ILO Constitution demonstrates this in its preamble.597 This shows 

unequivocally that the authors of the ILO Constitution recognised the vulnerability of 

migrant workers very early on and desired to protect their interests. This is especially 

so for women migrant workers.  

South Africa is amongst the 187 countries that comprise the ILO's membership.598 As 

already mentioned in section 1.6, two ILO treaties, namely the Migration for 

Employment Convention and the Migrant Workers Convention,599 were formulated to 

demonstrate the organisation's commitment to protecting the rights of migrant 

workers. Although these Conventions were established when women primarily 

migrated for family reunions, they apply equally to men and women who work as 

migrant labourers. The ILO also adopted other instruments related to the rights of 

women migrant workers, which will be analysed below. 

 

3.3.1 Migration for Employment Convention, 1949 

The Migration for Employment Convention, briefly mentioned in section 1.6, is an ILO 

convention for migrant workers.600 It outlines several steps that signatory nations 

should take to protect the rights belonging to migrant workers. It also stipulates that 

migrant workers should be treated equally to citizens in terms of pay.601 collective 

 
595  The International Labour Organisation formed on 11 April 1919 and became the first specialised 

agency of the United Nations on 14 December 1946. 
596  ILO “About the ILO”, https://www.ilo.org/global/about-the-ilo/lang--en/index.htm (accessed on 20 

April 2023). 
597  Preamble of the ILO 1946. 
598  ILO “Member States. ILO”, https://www.ilo.org/global/about-the-ilo/members-and-observers/lang--

en/index.htm (accessed on 20 April 2023). 
599  Migration for Employment Convention and the Migrant Workers Convention.  
600   Migration for Employment Convention No.97 of 1949 (ILO). 
601   Art. 6 of the Migration for Employment Convention No.97 of 1949. 
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bargaining rights,602 housing,603 and access to social security604 and medical 

services.605 Article 1 states that each member of the ILO for which this Convention is 

in force undertakes to make available on request to the International Labour Office 

and to each Member, 

(a) information on national policies, laws and regulations relating to emigration and immigration. 

(b) Information on special provisions concerning migration for employment and the conditions 

of work and livelihood of migrants for employment. 

(c) Information concerning general agreements and special arrangements on these questions 

concluded by the Member.  

The ILO Migration for Employment Convention, while offering significant safeguards 

for migrant workers in general, exhibits a deficiency in terms of providing explicit 

provisions for women migrants. The Convention's use of gender-neutral terminology 

fails to sufficiently address the distinct vulnerabilities experienced by migrating women, 

including instances of workplace sexual abuse, labour exploitation, discrimination, and 

obstacles in obtaining social assistance.606 The Convention was formulated when 

women predominantly engaged in migration for family reunion rather than as 

labourers. Therefore, it is imperative to adopt a gender-responsive approach to 

enhance safeguards and effectively address the interplay between gender and other 

identity variables that affect migrating women. To improve the protection of rights for 

female migrants, it is advisable to amend the Convention by including clauses that 

promote substantive equality and explicitly acknowledge the discrimination 

experienced by this group.  

 

3.3.2 Migrant Workers Convention, 1975 607 

Article 12 of the Convention concerning Migrations in Abusive Conditions and the 

Promotion of Equality of Opportunity and Treatment of Migrant Workers (Migrant 

Workers Convention) states that: 

Each Member for which this Convention is in force shall, by methods appropriate to national 

conditions and practice— 

 
602  Art. 6 of the Migration for Employment Convention No.97 of 1949. 
603  Art. 8 of the Migration for Employment Convention No.97 of 1949. 
604  Art. 9 of the Migration for Employment Convention No.97 of 1949.  
605  Art. 9 of the Migration for Employment Convention  No.97 of 1949. 
606  Chinkin 2019:270. 
607  Migrant Workers Convention (Supplementary Provisions) Convention No.143 of 1975. 
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(a) seek the cooperation of employers' and workers' organisations and other 

appropriate bodies in promoting the integration of migrant workers and their families in 

the community. 

(b) enact such legislation and promote educational programmes to secure acceptance 

of the integration policy. 

(c) Take all steps to assist and encourage migrant workers and their families to 

preserve their national and ethnic identity and cultural ties with their country of origin, 

including allowing children to learn some of their mother tongue. 

(d) Guarantee equality of treatment concerning working conditions for migrant workers 

who perform the same activity, whatever the particular conditions of their employment. 

The Migrant Workers Convention, 1975, is an ILO convention for protecting the rights 

of migrant workers.608 It aims to protect their rights and sets out standards for their 

treatment, including recruitment practices, wages, working conditions, social security, 

and access to health care.609 The Migrant Workers Convention also includes 

provisions for protecting migrant workers' families and children.610 

The Migrant Workers Convention is essential because it recognises the vulnerability 

of migrant workers, who often encounter exploitation, discrimination, and abuse. The 

Migrant Workers Convention aims to safeguard the rights of migrant workers and 

enhance their welfare, despite their legal status or the reason for their migration. By 

establishing international standards for the treatment of migrant workers, the Migrant 

Workers Convention provides a framework for countries to develop policies and laws 

that protect the rights of migrant workers. It also promotes cooperation between 

countries in addressing the challenges associated with the migration of workers. 

Overall, the Migrant Workers Convention is an important international agreement that 

provides additional protections for migrant workers, including female migrants. Its 

implementation can help to reduce discrimination, exploitation, and violence against 

female migrants and advance gender equality and social justice in the migration 

process. 

 
608  Migrant Workers (Supplementary Provisions) Convention No.143 of 1975. 
609  Art 1,9-12 of the Migrant Workers (Supplementary Provisions) Convention No. 143 of 1975. 
610   Art 9 of the Migrant Workers (Supplementary Provisions) Convention No. 143 of 1975. 
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3.3.3 Convention Concerning Decent Work for Domestic Workers, 2011 

The Domestic Workers Convention,611 is discussed in detail in Section 1.8 of this 

thesis, and is a groundbreaking treaty that establishes the first global standards for 

domestic workers. The standards oblige governments that ratify the Convention to 

protect domestic workers from violence and abuse and regulate private employment 

agencies that recruit and employ domestic workers.612 Many countries are reforming 

policies and legislation to align with the Domestic Workers Convention.613 While such 

reforms significantly reduce inequalities and discrimination, more than policy and 

legislative reforms are required.614 A profound change in the way domestic workers 

are treated is urgently needed. 

As discussed in Chapter 2, the Domestic Workers Convention is particularly significant 

for women migrant workers, who usually take up domestic work and constitute a 

substantial portion of the domestic worker demographic.615 The global population of 

domestic workers aged 15 years and above is 75,6 million, with women accounting for 

76 per cent.616 Migrant women domestic workers often face multiple forms of 

discrimination and marginalisation, a lack of legal status, and limited access to health 

and social protections. For women migrant domestic workers, the Convention is 

essential as it provides them with legal protections and recognition as workers with 

rights. This can help to reduce their vulnerability to exploitation and abuse and promote 

their access to social protection and other benefits. Overall, the Domestic Workers 

Convention is a crucial international agreement that promotes not only the rights but 

also the protections of domestic workers, including migrant women. Its implementation 

can help improve the working conditions and quality of life of domestic workers, 

promoting greater gender equality and social justice. 

The ILO has several critical advantages that greatly enhance its ability to influence 

global labour standards.617 One of its most vital aspects is the tripartite architecture, 

which enables representation from government, business, and the workforce. This 

framework's emphasis on ownership and agreement raises the possibility that member 

 
611  ILO Convention Concerning Decent Work for Domestic Workers 2011. 
612  Blackett  2014:257-279; Blackett & Trebilcock 2018:141.  
613  Marcadent n.d.; Oliveira do Prado, n.d. 
614  Marcadent n.d.; Rosewarne, 2013. 
615  ILO 2021a. 
616  ILO 2021a. 
617  Kolben 2011:403-437. 
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states will adopt and implement the ILO's conventions and recommendations. The ILO 

has been in existence for almost a century and has a stellar reputation, providing its 

member countries and international labour rights stakeholders with confidence and 

stability. Its 187 members are geographically and politically diverse, allowing it to carry 

out its worldwide mandate effectively.618 

Despite these benefits, the ILO could be better. The absence of enforcement 

mechanisms for its conventions and recommendations is a significant concern. ILO 

conventions are not legally required to be ratified or implemented by member nations, 

which might cause a discrepancy between standards and actual implementation. The 

tripartite structure of the ILO is another area of vulnerability. While it permits diversified 

representation, it also implies that the power dynamic is frequently tilted in favour of 

governments and companies, underrepresenting workers.619 The United Nations 

Conventions also offer protection to women migrant workers. 

 

3.3.4.1 Committee on the Elimination of All Forms of Discrimination Against 

Women  

CEDAW established a treaty-monitoring body comprising 23 experts chosen by state 

parties in accordance with specific guidelines.620 The Committee is authorised to 

establish its own rules of procedure and review reports submitted by state parties on 

the legislative, judicial, administrative, or other steps they have taken to implement the 

provisions of the existing Convention, as well as the progress made.621 After reviewing 

the state party reports, the Committee can offer general recommendations and 

proposals.622 The Committee provides concluding remarks to reporting state parties, 

outlining specific actions each state party should implement or initiate before the 

following report.623 The Committee's general recommendations are not legally binding, 

 
618  UNODC 2020. 
619  Blackett 2012:778-794. 
620  Art. 17 of CEDAW 1979. 
621  Art. 18,19 of CEDAW 1979. 
622  Art. 21 of CEDAW 1979. 
623  UN OHCHR “CEDAW/C/CPV/CO/9: Committee on the Elimination of Discrimination against 

Women: Concluding observations on the ninth periodic report of Cabo Verde”,par 27, 
https://www.ohchr.org/en/documents/concluding-observations/cedawccpvco9-committee-
elimination-discrimination-against-women (accessed on 3 October 2023). 
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but state parties are expected to follow them in order to uphold their commitments 

under the Convention.624 

The Committee has regularly voiced concern for the rights of women migrants in its 

concluding remarks and recommendations to state parties that have filed reports. For 

example, in its 2008 concluding observations on Spain, the Committee recommended 

that the government eliminate discrimination against migrant women in terms of wages 

and working conditions.625 In 2014, the Committee urged Italy to take measures to 

eliminate discrimination and violence against migrant women by providing access to 

justice, health care, education, and employment.626 

The Committee urged Cyprus, in one of its recommendation reports, to closely monitor 

the contract terms, working conditions, and wages of women migrants, and to develop 

strategies and policies for their complete integration into the workforce and the 

abolition of both direct and indirect discrimination.627 In its report to Cambodia, the 

Committee advised the state party to concentrate on development policies and 

measures to protect migrant women against exploitation and abuse.628  The CEDAW 

Committee recommended that numerous state parties pursue substantive equality 

and that Algeria accelerate the realisation of rural women's substantive equality by 

adopting temporary special measures. Similarly, the Committee urged Bhutan to 

implement policies and programmes specifically addressed to women and girls to 

accelerate the achievement of substantive equality.629 

 
624  Hainsfurther 2009:856. 
625   Committee on the Elimination of Discrimination against Women, Concluding Observations: Spain,   
CEDAW/C/ESP/CO/6 (2009). 
626  UN OHCHR “CEDAW/C/ITA/CO/7: Concluding observations on the seventh periodic report of Italy”, 

https://www.ohchr.org/en/documents/concluding-observations/cedawcitaco 
7-concluding-observations-seventh-periodic-report (accessed on 3 October 2023):par. 46-47. 
627  UN OHCHR “CEDAW/C/CYP/CO/5: Concluding observations on the eighth periodic report of 

Cyprus”, par 14, https://www.ohchr.org/en/documents/concluding-observations/ccprccypco5-
concluding-observations-fifth-periodic-report-cyprus (accessed 14 November 2024). 

628  UN OHCHR “Committee on the Elimination of Discrimination against Women: Concluding 
observations on the sixth periodic report of Cambodia. CEDAW/C/KHM/CO/6”, par 28 
https://www.ohchr.org/en/documents/concluding-observations/committee-elimination-
discrimination-against-women-concluding (accessed on 14 November 2024). 

629  UN OHCHR “Report of the Committee on the Elimination of Discrimination against Women. 
Concluding Comments of the Committee on the Elimination of Discrimination Against Women 106 
UN Doc A/59/38 2004 Bhutan”, par 115. 
https://documents.un.org/access.nsf/get?OpenAgent&DS=A/59/38(SUPP)&Lang=E (accessed on 
3 October 2024). 
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In the existing literature, the substantive equality guarantees of CEDAW, combined 

with the state's obligation to take all appropriate measures to eliminate discrimination 

by any person, organisation, or enterprise, render CEDAW a powerful tool for holding 

states accountable for violations of the human rights of women migrant workers.630 In 

2011, South Africa delivered their report to the CEDAW Committee.631 The report 

aimed to gather data to paint a complete picture of women's status and the state's 

compliance with its duties under the Convention.632 Migrant women were not 

mentioned in the study, nor were their situations or difficulties highlighted. Following 

the submission of their state reports to CEDAW, Cyprus and Cambodia received 

helpful recommendations that they could implement to improve the status of women 

migrant workers in their respective countries. It is clearly evident that the 2011 South 

Africa report to CEDAW did not include the experiences of migrant women, which 

unfortunately left their violations unaddressed. In contrast, Cyprus and Cambodia 

received specific recommendations from the CEDAW Committee, highlighting the gap 

in South Africa’s reporting and response.  

 

In 2019, South Africa submitted its fifth periodic report under Article 18, yet again, 

migrant women were not mentioned. South Africa has never submitted a government 

report that focuses exclusively on women migrants. 

For women migrant workers, CEDAW can provide a powerful tool to challenge 

discriminatory practices and demand more equitable treatment. By ensuring that their 

rights are protected under the law, CEDAW can help  improve the working conditions, 

living conditions, and overall well-being of women migrant workers around the world. 

CEDAW is considered a fundamental instrument for the formal recognition of gender 

equality in international law. However, scholars argue that there is room for 

improvement in enhancing its efficacy in safeguarding the rights of female migrant 

workers. CEDAW promotes the substantive equality model and embodies two central 

 
630  Hainsfurther 2009:847.  
631  Sisonke “CEDAW shadow report. Submitted by: Sisonke South Africa”, 

https://www.nswp.org/sites/default/files/sisonke_sa_cedaw_shadow_report_final_20sep2021.pdf 
(accessed on 14 November 2024). 

632  Sisonke “CEDAW shadow report. Submitted by: Sisonke South Africa”, 
https://www.nswp.org/sites/default/files/sisonke_sa_cedaw_shadow_report_final_20sep2021.pdf 
(accessed on 14 November 2024):6. 
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approaches to equality: equality of opportunity and equality of results.633 This means 

equal access to a country's resources, and state parties to CEDAW must ensure the 

practical realisation of these rights. This highlights the need to provide a complete 

framework to ensure substantive equality for migrant women, who face several levels 

of disadvantage.634  

Enhancing the protection that CEDAW provides to women and migrant workers might 

be achieved by amending the Convention to explicitly acknowledge the unique forms 

of discrimination and abuse experienced by women migrant workers. This amendment 

would also require state parties to implement targeted measures to address these 

challenges and promote fair outcomes. Nevertheless, it is essential to acknowledge 

discrepancies between the rights outlined in the CEDAW and their actual application 

in real-world scenarios. This necessitates a firm commitment from political actors to 

enforce these protections effectively.635  

Despite its progressive framework, CEDAW’s enforcement mechanism remains 

relatively weak, relying on periodic reporting and individual complaint procedures. 

 

3.4 UNITED NATIONS CONVENTIONS  

The United Nations (UN) has played a pivotal role in advocating for the rights of 

migrant women globally. These conventions show both general and specific 

guarantees relating to equality, dignity, labour rights and protection from violence and 

discrimination. I discuss the United Nations Conventions not chronologically but in 

order of strength and relevance in addressing the specific violations faced by women 

migrant workers in South Africa. These violations include underpayment, excessive 

working hours, lack of social protection and contracts and exposure to sexual violence 

and exploitation, especially within the domestic, agricultural and sex work sectors.  

 
633  IWRAW Asia Pacific “Substantive equality”, https://cedaw.iwraw-ap.org/cedaw/cedaw-

principles/cedaw-principles-overview/substantive-
equality/#:~:text=The%20CEDAW%20Convention%20promotes%20the%20substantive%20equal
ity%20model,supported%20by%20institutions%20and%20mechanisms%20for%20their%20opera
tion (accessed on 11 October 2023). 

634  Chinkin 2019:257-279. 
635  UN Women 2019.  
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3.4.1 International Convention on the Protection of the Rights of All Migrant 

Workers and their Families 1990 

The ICPRMW,636 As mentioned in Section 1.1, it acts as a global charter for the rights 

and protection of migrant workers and their families. South Africa still needs to ratify 

the ICPRMW, which was adopted by the UN General Assembly in 1990. It is the first 

comprehensive codification of the rights of migrant workers and their family members 

in a single instrument.  

The ICPRMW recognises that migrant workers and their families face various 

challenges, including discrimination, exploitation, and social exclusion. Therefore, the 

Convention aims to protect the human rights of all migrant workers and their families, 

regardless of their migration status, by establishing a comprehensive framework of 

rights and protections. 

Migrant women are protected from discrimination when applying for the ICPRMW, 

which uses inclusive language. The ICPRMW states that “the present Convention is 

applicable, except otherwise provided hereafter, to all migrant workers and members 

of their families without distinction of any kind such as sex…”637 The ICPRMW defines 

a “migrant worker” as “a person who is to be engaged, is engaged, or has been 

engaged in a remunerated activity in a state of which he or she is not a national.”638 

Article 11 stipulates that migrant workers should not be required to work excessive 

hours. This clause is particularly significant for migrant women workers in the domestic 

and agricultural sectors, who are often expected to work for extended periods. The 

article prohibiting low pay below the minimum wage is linked to this point. Article 28 

extends equal protection in health and safety, particularly relevant for women who 

engage in sex work and farm workers exposed to exploitative conditions. 

It affirms the rights of migrant workers to fair working conditions, social security, health 

care, education, and freedom of association. The Convention further sets out a broad 

array of substantive rights, such as the right to life and freedom from torture, that must 

 
636  International Convention on the Protection of the Rights of All Migrant Workers and Members of 

Their Families (hereafter ICPRMW) adopted on18 December 1990 and entered into force 2003. 
637  ICPRMW:art. 2(1). 
638  ICPRMW:art. 2(1). 
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be extended to all migrant workers, irrespective of their employment or migration 

status. The ICPRMW also recognises the rights of migrant workers' families, including 

the right to family unity and protection against separation. In fact, it is a crucial 

international instrument for safeguarding the rights of migrant workers and their 

families. It calls on states to collaborate in ensuring that the human rights of all 

migrants are respected and protected. Furthermore, this international instrument 

requires states to adopt measures to respect, protect, and promote the rights of 

migrant workers and their families, including measures to prevent exploitation and 

discrimination, facilitate their integration into society, and provide access to justice and 

effective remedies.639  

 

Article 1, provides that no migrant worker or family member shall be required to 

perform forced or compulsory labour. 

Article 25 extends the same health and safety standards to migrant workers as they 

apply to nationals. Furthermore, protection concerning work conditions may not be 

denied based on an irregular status. 

Article 26 amplifies the guarantee of equality in the ICPRMW by clearly requiring states 

to ensure that migrant workers benefit from the same terms as nationals, including 

remuneration, working hours, and overtime pay. 

Satterthwaite notes that the ICPRMW was celebrated as a massive milestone in 

providing human rights protections to migrant workers globally, including many women 

migrants.640 The major challenge of the ICPRMW is the lack of provisions addressing 

the specific problems faced by migrant women.641 The ICPRMW, therefore, lacks a 

gender-responsive element as it does not address the unique needs and 

vulnerabilities faced by women migrants. 

Hainsfurther notes that, whilst the ICPRMW offers broad protections to migrants in 

general, in practice, it is not only a weak but an ineffective system for claiming rights, 

as it has only been ratified by 58 countries to date.642 Piper and Iredale argue that 

 
639  ICPRMW:art. 83. 
640  Satterthwaite 2005:2. 
641  Hune 1991:800-817. 
642  Hainsfurther 2020:87. 



127 
 

countries that receive many migrants have not ratified the ICPRMW, and few are likely 

to do so soon, hence the achievement.643 An important point to mention at this stage 

is that in the case of S v Makwanyane,644 the Constitutional Court made it clear that 

non-ratified instruments still have interpretive weight in constitutional and policy 

analysis. Fifty-three countries have ratified the Migration for Employment Convention, 

while 29 have ratified the Migrant Workers (Supplementary Provisions) Convention. 

As of 28 April 2023, 100 countries had ratified, acceded to, or signed at least one of 

the three international conventions on migrant workers.645 The ICPRMW, the Migration 

for Employment Convention, and the Migrant Workers (Supplementary Provisions) 

have primarily failed or, at the very least, had minimal success in protecting migrants 

in practice. This is because most high-income countries refused to ratify and 

implement these Conventions.646  

Another contributing factor is the lack of political will among high-income countries to 

safeguard the rights of migrant workers. According to the 2020 World Migration 

Report, only 58 nations have ratified the ICPRMW, and none are significant migrant-

receiving countries.647 One reason ratification has been low is that the ICPRWM 

ratification necessitates that a state modify its existing policies to align with the treaty's 

requirements, which usually involves financial and political costs.648 States are thus 

less inclined to commit when they must bear high costs.649  

Although the ICPRMW offers extensive safeguards for migrants, Chinkin argues that 

it has significant shortcomings in adequately addressing the gender specific 

vulnerabilities encountered by women migrants.650 Scholars agree with Chinkin, 

arguing that failing to use an intersectional approach leads to misapprehensions about 

individuals’ varied experiences of discrimination and subordination.651 The ICPRMW 

fails to use an intersectional approach and fails to adequately integrate a gendered 

 
643  Piper & Iredale 2004:53; Taran &Geronomi 2002. 
644   S v Makwanyane 1995 (3) SA 391 (CC):par. 35. 
645  International Steering Committee for The Campaign for Ratification of The Migrants Convention 

“Guide on ratification. International Convention on the Protection of the Rights of All Migrant 
Workers and Members of Their Families. UN Office of the High Commissioner for Human Rights 
(OHCHR), April 2009”, https://www.refworld.org/reference/manuals/ohchr/2009/en/67108 
(accessed 20 November 2024).  

646  Ruhs 2017:172. 
647  ILO 2020:292. 
648  Western et al. 2019.  
649  Western et al 2019. 
650  Chinkin 2019:257-279. 
651  Crenshaw 1989;Caldwell 1991;139; Harris 1990. 
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lens, as evidenced by its failure to specifically mention the vulnerabilities faced by 

women that are linked to their gender. This approach fails to fully recognise the distinct 

challenges experienced by women, including but not limited to sexual violence, 

discrimination, and exploitation within the informal labour industry. The ICPRMW has 

been criticised as it does not include provisions that expressly aim to advance 

substantive equality results for migrant women.652 A treaty that adopts a more gender-

responsive approach would involve tackling the underlying factors that contribute to 

the unequal treatment experienced by female migrants, as well as incorporating 

specific measures aimed at promoting their socio-economic rights and improving their 

social standing. 

 

3.4.2 The International Convention on the Elimination of All Forms of Racial 

Discrimination (CERD)  

CERD, which entered into force in 1969, obligates state parties to eliminate all forms 

of racial discrimination and promote understanding among all races.653 The 

Convention includes strong language requiring state parties to prohibit and eliminate 

racial discrimination in all its forms and to guarantee equality before the law to all 

without distinction based on race, colour, national or ethnic origin.654 

Article 5, therefore, is of particular relevance, as it prohibits discrimination based on 

race, colour, descent, or national or ethnic origin in the enjoyment of civil, political, 

economic, social and cultural rights. Women migrant workers often experience 

intersectional discrimination based on both gender and nationality. As such, CERD 

can be used with CEDAW(discussed in section 3.4.3in more detail) to highlight these 

compounded vulnerabilities and ensure more tailored, responsive protections. 

3.4.3 International Covenant on Economic, Social and Cultural Rights (ICESCR), 

1966 

The ICESCR enshrines socio-economic rights, which are especially pertinent to 

women migrant workers.655 The ICESCR explicitly mandates that these rights must be 

 
652  Vijeyarasa 2019:277. 
653   United Nations  International Convention on the Elimination of All Forms of Racial Discrimination, 
adopted 21 December 1965, entered into force 4 January 1969. 
654  Art 5 of the CERD 1965. 
655  Art. 2(2) of ICESCR 1966. 
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exercised without discrimination based on sex or migration status.656 The same point 

is supported in General Comment No. 20 of the UN Committee on Economic, Social 

and Cultural Rights, which further elaborates that state parties must take concrete 

steps to ensure substantive equality for vulnerable groups, such as migrant women.657 

These include the right to just and favourable work conditions.658 The ICESCR 

recognises the right to fair wages, defined in the Covenant as wages that, at a 

minimum, provide a decent living for the worker and their family, and includes the 

specific right to equal pay for work.659  The ICESCR  guarantees workers rest, leisure, 

reasonable limitations on working hours, periodic holidays with pay, and remuneration 

for public holidays.660 These rights must be extended to women and men without 

discrimination.  

Carney notes that the ICESCR endorses social and economic rights for all, including 

women migrant workers, emphasising their right to welfare.661 This is evident, as the 

ICESCR recognises the right to social security and the right to the highest attainable 

standard of health.662 Women migrant workers in the domestic and farm sectors who 

lack contracts or formal status are usually excluded from such protections. 

General Comment No. 20 clarifies that discrimination on the grounds of nationality and 

also gender is prohibited and obliges states to adopt affirmative action measures for 

disadvantaged groups, such as migrant women.663 

 

3.4.4 International Covenant on Civil and Political Rights (ICCPR) 1966 

The ICCPR affirms that fundamental civil and political rights apply to all individuals, 

and this includes women migrant workers.664 Importantly, the ICCPR obligates state 

parties to respect and ensure rights without distinction, including sex and national 

 
656  Art 7 of ICESCR 1966. 
657  UN OHCHR General Comment No. 20: Non-discrimination in economic, social and cultural 

rights:art. 2, par. 2.; Álvarez & Bauder, 2024. 
658   Art. 7(a) of ICESCR 1966. 
659  Loedolf 2024:2-3. 
660   Art.7(d) of ICESCR 1966. 
661  Carney, 2010:1-2. 
662   Art 9 &12 of ICESCR 1966. 
663   Committee on Economic, Social and Cultural Rights, General Comment No. 20: Non-Discrimination 
in Economic, Social and Cultural Rights (art 2, para 2 of the International Covenant on Economic, Social 
and Cultural Rights), UN Doc E/C.12/GC/20 (2009) paras 2, 30, 38. 
664   ICCPR 1966. 
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origin, thus reinforcing the universality of these protections for migrant women.665 

Satterthwaite,666 notes that the right to equal protection standard in Article 2 does not 

draw a distinction between the rights of citizens and non-citizens and therefore expects 

state parties to extend the rights within the Convention to all individuals equally. Hence, 

Article 2 emphasises that rights must be extended to all individuals without distinction 

based on national origin. 

Key rights under the ICCPR relevant to women migrant workers include the right to 

life, freedom from torture and cruel, inhuman or degrading treatment, liberty and 

security of the person and equality before the law.667 These protections are 

exceptionally vital for migrant women vulnerable to exploitation, arbitrary detention, or 

gender-based violence.668 

Satterthwaite,669 argues that one of the most important ways to enforce non-

discrimination standards is to ensure that all individuals, including women migrant 

workers, can vindicate their rights equally under the law. Satterthwaite further argues 

that violations of the right to equal protection are among the most essential violations 

that women migrant workers encounter since such infringements compound the 

underlying breach for which the remedy is sought. For instance, everyone has the right 

to be free of servitude. Still, when non-nationals or women are denied even the ability 

to challenge their servitude in a court in the country where they work, they are most 

certainly also facing a denial of the equal protection of the law. This means that if states 

have enacted legislation on wages or working conditions, such protections must be 

applied equally to migrants, unless the state can demonstrate that exempting migrants 

serves a legitimate purpose under the Covenant. Governments have entered into 

agreements on the standards that are appropriate to protect the rights of women 

migrants. Although these agreements are non-binding, they act as guidelines and 

inform the formulation of laws and policies.670  

 

 
665  Art. 2 of ICCPR 1966. 
666  Satterthwaite 2005:15. 
667   Art.6,7,9 & 26 of ICCPR 1966.  
668  SatterwaIte 2005:15. 
669  SatterwaIte 2005:16. 
670   See discussion in section 3.4.2.   
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3.4.5 Convention on the Elimination of All Forms of Discrimination Against 

Women (CEDAW),1979 

The Convention on the Elimination of All Forms of Discrimination Against Women 

(CEDAW) was adopted in 1979 and entered into force in 1981.671 CEDAW is not only 

a powerful tool that empowers female migrant workers but also a landmark treaty that 

outlines the fundamental human rights of women and aims to eliminate all forms of 

discrimination against them.672 Satterthwaite673 notes that CEDAW was drafted with 

the intention of eliminating discrimination against women, so its guarantees are robust. 

CEDAW begins by establishing a general right to equality and non-discrimination, and 

then proceeds to include specific provisions. 

Discrimination against women is broadly defined under CEDAW as 

any distinction, exclusion or restriction made based on sex which has the effect or 

purpose of impairing or nullifying the recognition, enjoyment or exercise by women, 

irrespective of their marital status, based on equality of men and women, of human 

rights and fundamental freedoms in the political, economic, social, cultural, civil or any 

other field.674  

It forbids discrimination against women in all its forms and requires state parties to 

take adequate action “in all fields” to ensure that women have access to their human 

rights.675 Article 2 further emphasises that state parties must ensure that women have 

“effective protection” against discrimination and can access courts. According to the 

language of the law, “all women”, including migrant women without legal status, are 

included in the term “women” when referring to the population of a state party.676 

CEDAW can therefore be termed as an inclusive treaty. Satterthwaite notes that the 

definition of discrimination, when paired with the guarantee of equality, fits the 

 
671  The Convention on the Elimination of All Forms of Discrimination Against Women was adopted in 
1979 and entered into force in 1981.  
672  Hainsfurther 2009:856.  
673  Satterthwaite 2005:21. 
674  Art. 1 of CEDAW 1979. 
675  Art. 2 & 3 of CEDAW 1979. 
676  UN Committee on the Elimination of Discrimination Against Women, General Recommendation No. 

15: Avoidance of Discrimination Against Women in National Strategies for the Prevention and 
Control of Acquired Immunodeficiency Syndrome (AIDS), 1990 para 16. 
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substantive model.677 The substantive model is discussed in more detail in section 

2.4.2. 

Satterthwaite affirms that women’s rights are violated not only when laws treat them 

differently from men but also when any law, policy or action has the practical effect of 

disadvantaging them.678 This, Satterthwaite notes, has important protection 

implications for women. Whenever a pattern is detected where a certain law or policy 

has a disproportionate negative impact on migrant women, discrimination is present, 

and the state must take active steps to ensure that women have their equal rights.679  

CEDAW Article 11(1)(b) guarantees women the right to equal remuneration and 

favourable working conditions. This directly relates to women migrant domestic and 

farm workers. As evidenced in Chapter 2, many women migrants working as domestic 

workers and farm workers reported being required to work long hours and being paid 

below minimum wage. 

CEDAW Article 11 (1)(e) provides for the right to job contracts, social security, and 

maternity benefits for women, including migrant workers. Women migrant workers 

often lack job contracts, making it difficult for them to claim these entitlements. The 

case of Mahlangu case is also a clear example of how a female migrant domestic 

worker was denied her social security. 

General Recommendation No.19 interprets gender based violence to include sexual 

harassment, coercion and physical abuse as forms of discrimination.680 This is 

particularly crucial for women migrant workers in the domestic and farm sectors, and 

also Harassment, coercion, and physical abuse as forms of discrimination.  those who 

engage in sex work. 

Interestingly, General Recommendation 19 finds that sexual harassment amounts to 

discrimination when the woman has reasonable grounds to believe that her objection 

to the harassment would disadvantage her in connection with her employment, 

including recruitment or promotion, when it creates a hostile working environment. 

 
677  Satterthwaite 2005:21. 
678  Satterthwaite 2005:21. 
679  Satterthwaite 2005:21. 
680 Committee on the Elimination of Discrimination against Women (CEDAW), General 
Recommendation No. 19: Violence against women, UN Doc. A/47/38 (1992), par 7. 
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Article 12 of CEDAW obliges states to ensure access to health services without 

discrimination.681 In its General Recommendation, the CEDAW Committee called on 

States to give particular attention to the specific needs of migrant women who may 

suffer ill effects on their health status due to multiple layers of discrimination, which 

render them vulnerable.  

General Recommendation No. 26 explicitly addresses the situation of women migrant 

workers and urges States to recognise the heightened vulnerabilities they encounter. 

It calls for the implementation,682 of gender-sensitive migration policies.  

CEDAW establishes a comprehensive international framework for promoting gender 

equality. It is important to note that its effectiveness relies on its implementation and 

oversight mechanisms. Central to this is the Committee on the Elimination of 

Discrimination Against Women, the treaty body responsible for monitoring state 

parties’ compliance with their obligations under the Convention, it is discussed in more 

detail below. 

 

 

3.5 NON-BINDING GLOBAL STANDARDS PROTECTING WOMEN MIGRANT 
WORKERS' RIGHTS 

Beyond binding international treaties, several non-binding yet influential international 

instruments reflect global consensus and political commitment to protecting women 

migrant workers. 

 

3.5.1 ILO Declaration on Fundamental Principles and Rights at Work, 1998 

The ILO Declaration on Fundamental Principles and Rights at Work expresses 

commitment by governments, employers, and workers' organisations to uphold 

fundamental human values vital to our social and economic lives.683 First, regardless 

 
681  CEDAW Committee, General Recommendation No. 24: Women and Health (Article 12), UN Doc. 
A/54/38/Rev.1 (1999), par 6.  
682 CEDAW Committee, General Recommendation No. 26: Women Migrant Workers, 
CEDAW/C/2009/WP.1/R (5 December 2008) par 5. 
683  ILO Declaration on Fundamental Principles and Rights at Work was adopted in 1998 and amended 

in 2022. 
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of whether they have ratified the pertinent conventions, all ILO member states are 

required by the ILO Declaration on Fundamental Principles and Rights at Work to 

uphold, advance, and realise the fundamental labour rights principles in the ILO 

Constitution. In other words, it acts as a guideline. These rights include the freedom 

of association and the right to collective bargaining, eradicating all forms of forced or 

compulsory labour, prohibiting discrimination in employment and occupation, and 

effectively abolishing child labour.684 Regardless of their legal status, this Declaration 

applies to all men and women who work as migrant labourers. However, a gendered 

lens demonstrates how these rights can significantly help female migrants, a group 

that is frequently subjected to discriminatory practices and poor working conditions. 

 

The right to freedom of organisation and collective bargaining can be critical for female 

migrants, providing a platform for women to achieve better salaries, safer working 

conditions, and fair treatment.685 Collective bargaining has been praised for reducing 

income disparities and increasing work quality, especially for women.686 As a result, 

the Declaration can be interpreted as implicitly gender-responsive. However, its 

gender-neutral language may limit the Declaration's ability to safeguard female 

migrant workers. While this allows the provisions to be applied universally, it may 

overlook the unique obstacles that female migrants face due to their intersecting 

identities. For example, it does not explicitly address gender-based violence or gender 

wage disparities, both of which are prevalent in the female migrant labour force.687 

Furthermore, the lack of specific provisions for migrant workers, such as the 

recognition of qualifications and skills or the regulation of recruitment agencies, leaves  

significant gaps in their protection.688 As a result, while the Declaration provides a solid 

basis for fundamental labour rights, it may fall short of addressing the gender-specific 

difficulties confronting migrant workers. 

 

 
684  ILO Declaration on Fundamental Principles and Rights at Work:art. 1(d). 
685  Holgate 2015:431-54 
686  Burchielli et al. 2009:575-588. 
687  UNODC “Data for Africa”, https://www.unodc.org/unodc/en/data-and-analysis/Data-for-Africa.html 

(accessed on 1 May 2020). 
688  Basok et al. 2014:1394-1413. 
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3.5.2 Multilateral Framework on Labour Migration,2006 

The centrepiece of the ILO’s Plan of Action on Labour Migration,689 the 2006 

Multilateral Framework on Labour Migration is a non-binding legal instrument that 

contains several principles and guidelines to help member states in developing more 

responsive labour migration policies. The Framework acknowledges that migrant 

workers, both men and women, contribute to the economic development of their 

countries of origin and host countries; therefore, their rights must be protected.690 For 

female migrants, the Framework is essential as it recognises the vulnerabilities that 

women face in the migration process, such as discrimination, exploitation, and 

violence.  

This Framework promotes the protection of women migrant workers by calling for 

gender-sensitive policies, sex-disaggregated data, guaranteeing decent employment 

opportunities for all women of working age, bilateral and multilateral agreements 

addressing gender-specific trends and measures to address trafficking and protect 

victims.691 It also acknowledges the particular circumstances of women and children 

affected by trafficking and other abusive migration conditions.692  

 

3.5.3 United Nations High-level Dialogue on International Migration and 

Development 2006 

The United Nations High-level Dialogue on International Migration and Development 

took place in 2006. This dialogue was significant in that it highlighted the growing 

global concern about migration, particularly its impact on development.693 In October 

2013, the UN General Assembly convened the second High-level Dialogue on 

International Migration and Development, culminating in a declaration that 

underscored the critical role of migration in achieving sustainable development.694 The 

 
689  ILO 2004. In 2004, the 92nd Session of the International Labour Conference undertook a General 

Discussion on migrant workers and adopted, by consensus, a Resolution on a fair deal for migrant 
workers in the global economy, which called for an ILO Plan of Action on Labour Migration.  

690  ILO Multilateral Framework on Labour Migration:par. 4.4.  
691  ILO Multilateral Framework on Labour Migration:par. 4.4 & 4.5. 
692  ILO Multilateral Framework on Labour Migration:par. 4.5. 
693  IOM “United Nations high-level dialogue on international migration and development (HLD)”, 

https://www.iom.int/united-nations-high-level-dialogue-international-migration-and-development-
hld (accessed on 4 November 2023). 

694  United Nations “High-level dialogue on international migration and development. New York: United 
Nations”, https://www.un.org/en/ga/68/meetings/migration/ (accessed on 12 July 2025). 
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Declaration emphasised the need to protect the human rights of all migrants, 

regardless of their status, with specific attention to both women and children. It called 

for the incorporation of a gender perspective into migration policies and the 

strengthening of national laws and programs to combat gender-based violence and 

discrimination against women migrants. The Declaration also emphasised the 

importance of ensuring that migrant women and children have access to essential 

services, including healthcare and education. This political commitment reinforces the 

principles enshrined in binding treaties, such as CEDAW and the ICPRMW, providing 

a comprehensive framework for protecting women migrant workers. 

It is important to note that labour migration received renewed impetus through the UN 

General Assembly’s Declaration of the High-level Dialogue on International Migration 

and Development.695 The Declaration acknowledged the role of migration in realising 

the Millennium Development Goals and that human mobility is a critical factor for 

sustainable development.696 The Declaration reaffirms the need to effectively advance 

and protect the human rights and fundamental freedoms of all migrants, regardless of 

their migration status, especially those of women and children.697  

Women and girls account for almost half of all international migrants globally. As a 

result, there is a need to address the situation and vulnerability of migrant women by 

incorporating a gender perspective into policies and strengthening national laws, 

institutions, and programmes to combat gender-based violence and discrimination 

against them.698 Appropriate measures must be established to protect women migrant 

workers in all sectors, including those involved in domestic work.699 

 
695  IOM “United Nations high-level dialogue on international migration and development (HLD)”, 

https://www.iom.int/united-nations-high-level-dialogue-international-migration-and-development-
hld (accessed on 4 November 2023). 

696  IOM “United Nations high-level dialogue on international migration and development (HLD)”, 
https://www.iom.int/united-nations-high-level-dialogue-international-migration-and-development-
hld (accessed on 4 November 2023). It acknowledges the vital contribution of migration in realising 
the Millennium Development Goals. It recognises that human mobility is a key factor for sustainable 
development and should be adequately considered in elaborating on the post-2015 development 
agenda. 

697  IOM “United Nations high-level dialogue on international migration and development (HLD)”, 
https://www.iom.int/united-nations-high-level-dialogue-international-migration-and-development-
hld (accessed on 4 November 2023):art. 10. 

698  IOM “United Nations high-level dialogue on international migration and development (HLD)”, 
https://www.iom.int/united-nations-high-level-dialogue-international-migration-and-development-
hld (accessed on 4 November 2023). 

699  IOM “United Nations high-level dialogue on international migration and development (HLD)”, 
https://www.iom.int/united-nations-high-level-dialogue-international-migration-and-development-
hld (accessed on 4 November 2023):art. 12. 
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The Declaration is significant for women migrants as it recognises their unique 

challenges and vulnerabilities in the migration process. These challenges can include 

gender-based violence, discrimination, exploitation, and lack of access to essential 

services. Several key commitments and principles that are crucial to the rights of 

women migrants, including the promotion of gender equality, are outlined in the 

Declaration.700 The importance of promoting gender equality in all aspects of migration 

is recognised in the Declaration, including developing policies and programs that affect 

migrants. 

 Declaration outlines Measures to combat violence against women migrants are 

illustrated in the Declaration. It calls for the prevention and elimination of all forms of 

violence against women migrants, including sexual exploitation and trafficking.701 It 

ensures access to essential services. The Declaration calls for crucial services to all 

migrants, including women migrants, such as health care, education, and social 

services.702 It strengthens international cooperation. The Declaration recognises the 

importance of global collaboration in addressing the challenges and opportunities of 

migration and development, including the protection of the rights of women 

migrants.703 

Overall, the Declaration of the UN General Assembly High-level Dialogue on 

International Migration and Development is an important international agreement that 

promotes the rights and protections of all migrants, including women migrants. Its 

implementation can help to address the unique challenges and vulnerabilities faced 

by women migrants and encourage greater gender equality and social justice in the 

migration process. 

The following section focuses on the Manila Call to Action, another non-binding global 

commitment by governments. 

 
700  IOM “United Nations high-level dialogue on international migration and development (HLD)”, 

https://www.iom.int/united-nations-high-level-dialogue-international-migration-and-development-
hld (accessed on 4 November 2023): art. 11. 

701  IOM “United Nations high-level dialogue on international migration and development (HLD)”, 
https://www.iom.int/united-nations-high-level-dialogue-international-migration-and-development-
hld (accessed on 4 November 2023): art. 11. 

702  IOM “United Nations high-level dialogue on international migration and development (HLD)”, 
https://www.iom.int/united-nations-high-level-dialogue-international-migration-and-development-
hld (accessed on 4 November 2023): art. 13. 

703  IOM “United Nations high-level dialogue on international migration and development (HLD)”, 
https://www.iom.int/united-nations-high-level-dialogue-international-migration-and-development-
hld (accessed on 4 November 2023): art. 13. 
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3.5.4 Manila Call to Action, 2008  

The Manila Call to Action emerged from the International Conference on Gender, 

Migration and Development held in September 2008. Endorsed by representatives 

from 36 countries, including governments, trade unions, employers' organisations, civil 

society, and international organisations, the document emphasised the need to protect 

the rights of women migrant workers and their families. It recognised the unique 

challenges faced by women migrants, such as discrimination, exploitation, and abuse, 

and called for comprehensive measures to address these issues. Key 

recommendations included the development of gender-sensitive migration policies, 

access to justice, social protections, and health services for women migrants. While 

not legally binding, the Manila Call to Action serves as a significant policy guideline, 

complementing existing international legal frameworks and identifying areas for 

national policy development. 

More than 430 representatives at the International Conference on Gender, Migration 

and Development, held in Manila from 25-26 September 2008, officially endorsed 

protecting the rights of migrant women. The Manila Call to Action was adopted by 

governments from 36 countries, trade unions, employers’ organisations, the private 

sector, civil society organisations, women’s and religious associations, academia, and 

international organisations.704 The Call emphasises the significance of seizing 

opportunities and safeguarding the rights of women migrant workers and their 

families.705  

The Manila Call to Action is a landmark document that outlines recommendations to 

promote and protect the rights of women migrant workers. It recognises the vital role 

that female migrants play in the global economy and highlights the challenges they 

face in terms of discrimination, exploitation, and abuse. The document addresses 

various issues, including labour rights, access to justice, social protections, and 

access to health services.706 It calls for greater cooperation between governments, 

civil society, and international organisations to address these issues effectively.707 

Although South Africa was not a signatory, as stated above, it can still play a guiding 

 
704  Rimando 2008. 
705  Rimando 2008. 
706  Rimando 2008:par. 21.  
707  Rimando 2008:par. 21. 
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role in interpreting rights and duties, even though it is not legally bound to fulfil its 

obligations. 

 

For female migrants, the Manila Call to Action is particularly significant because it 

acknowledges their gender-specific challenges. Women are often subject to more 

extreme forms of exploitation and abuse than male migrants, and they may also face 

additional barriers when it comes to accessing legal and social protections (as outlined 

in Chapter 2). By promoting the principles laid out in the Manila Call to Action, 

governments can work to ensure that female migrants are treated fairly and with 

dignity. This means empowering them with the knowledge and resources they need 

to assert their rights and working to eliminate the structural inequalities that make them 

vulnerable to exploitation and abuse. 

 

3.5.5 Global Compact for Safe, Orderly and Regular Migration 

The Global Compact for Migration GCM is a non-legally binding international 

instrument grounded in international human rights law. Intergovernmental 

consultations and negotiations by member states of the United Nations led to the 

adoption of the GCM (drafted on the 13th of July 2018 and signed on the 19th of 

December 2018) 

It reaffirms states' sovereign right to determine their national migration policies while 

promoting international cooperation and shared responsibility. The Compact is 

organised around 23 objectives that provide a comprehensive framework for 

managing migration in a human rights-based, gender-responsive, and sustainable 

manner.708 The GCM is particularly important for women migrant workers, as it adopts 

a gender-responsive and child-sensitive approach throughout its framework. Key 

elements include the Compact's commitment to eliminating discrimination, promoting 

gender equality, and advancing the empowerment of women and girls through 

migration (Target 7). It recognises that women face specific forms of vulnerability, 

including gender-based violence, trafficking, and exploitation, often particularly in 

informal and domestic work environments. It calls upon states to adopt legal and 

 
708  UN “Global Compact for Safe, Orderly and Regular Migration. A/RES/73/195. New York: United 

Nations General Assembly”,  
ttps://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/73/195 (accessed on 11 May 2025). 
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operational measures for preventing and responding to abuse, exploitation, and 

gender-based violence, including recruitment practices (Objective 6). The GCM calls 

for fair access for all migrants, regardless of migration status, to education, health, 

justice, and social protection (Objective 15). This is particularly relevant for women, 

who are often excluded due to irregular migration status or employment in informal 

economies. The Compact promotes fair and ethical recruitment, ensuring acceptable 

working conditions and social protection (Objectives 5 and 6), following International 

Labour Organisation standards, to increase benefits for women migrant workers who 

work primarily in vulnerable sectors. 

Countries are encouraged to disaggregate statistics by sex, age, and migration status 

to inform policy actions (Objective 1), which is essential to responding to the gender-

specific dimensions of migration. At a regional level, the AU and SADC have 

established legal instruments to protect the rights of women migrant workers. 

 

3.6 AFRICAN UNION 

3.6.1 African Charter on Human and Peoples’ Rights,1981 

The eighteenth assembly of the Heads of State made a historic step towards 

protecting human rights in Africa by adopting the African Charter on Human and 

Peoples' Rights (ACHPR).709 The ACHPR recognised that discrimination against 

women in all its forms should be eliminated and the rights of women protected.710 As 

a regional instrument for safeguarding human rights, the African Charter encompasses 

significant provisions on the preservation and advancement of human rights, 

specifically the rights of female migrant labourers. The African Charter contains 

principles on non-discrimination (Article 2), equality (Article 3), and protection against 

violence (Article 4), which hold particular significance in the context of female migrant 

labourers. 

Sigworth and Kumalo argue that despite containing provisions related to non-

discrimination and women's rights, the African Charter was largely ineffective in 

 
709  The African Charter on Human and People’s Rights was adopted in 1981 in Nairobi Kenya and 

came into effect in October 1986 and was ratified by South Africa on 9 July 1996. 
710  African Charter on Human and Peoples’ Rights, 1986:art. 18(c). 
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addressing violations of women's rights on the continent.711 After ratification, the next 

step for countries was to fully integrate the Charter's provisions into national laws and 

policies.712 However, more effective monitoring and reporting mechanisms are 

necessary to ensure that African states comply with the standards outlined in the 

Charter.713 Furthermore, the Charter did not recognise the unique forms of 

discrimination and rights violations experienced by African women, including practices 

like female genital mutilation, inequality in marriage and divorce and lack of 

reproductive rights.714  

Its language around women's rights was viewed as too general without addressing the 

lived realities of African women.715 In addition, determining state responsibility for 

addressing rights violations against women was another challenge of the Charter.716 

In summary, while containing critical foundational principles, the African Charter 

needed to improve protections, accountability, and outcomes for African women more 

tangibly. Its provisions were not adequately translated into domestic laws and policies, 

enforcement needed to be stronger, and it required more specificity regarding the 

intersectional oppression of African women. This rendered it ineffective in practice at 

addressing women's rights violations in the region.  

While the African Charter contains essential provisions related to the rights of women 

migrant workers, there have been significant challenges in effectively implementing 

and enforcing these provisions. Additional efforts are needed to address the unique 

and intersecting forms of discrimination and exploitation faced by women migrant 

workers in Africa, including through the development of targeted policies and programs 

and the strengthening of monitoring and reporting mechanisms. 

 

3.6.2 Maputo Protocol to the African Charter on Human and Peoples’ Rights 

2003 

In the late 1990s, women's organisations from across Africa realised that gender 

inequality and discriminatory practices against women were still entrenched in Africa, 

 
711  Sigsworth & Kumalo 2016:3. 
712  Banda 2005:72-84. 
713  Viljoen 2007:313. 
714  Banda 2005:72-84. 
715  Chirwa 2004:63-93. 
716  Viljoen 2007:313. 
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giving rise to the need for a better framework for redress.717 This gave birth to the 

Protocol to the African Charter on Human and Peoples’ Rights on Women's Rights in 

Africa, also known as the Maputo Protocol.718 The Maputo Protocol represents a 

significant milestone for women’s empowerment and gender equality in Africa.719 The 

Maputo Protocol commits all African states to combat all forms of discrimination 

against women through the drafting and implementation of appropriate legislative, 

institutional and policy measures in a determined effort to ensure the rights of women 

are promoted, realised, respected and protected.720  

African states are urged to integrate a gender perspective into their policy decisions, 

legislation, development plans, programmes, activities, and all other spheres of life.721 

The Maputo Protocol also urges African states to take corrective positive action in 

those areas where discrimination against women continues to exist within the law 

itself.722 The Protocol provides for access to justice and judicial and legal services.723 

The Maputo Protocol is important because it recognises that gender inequality 

undermines social, economic, and political empowerment and impacts human 

security.724  

The ratification of the Protocol means that accountability, protection against abuses, 

and equality for women are at the highest level on the continent.725  

The Maputo Protocol needs to be incorporated into domestic law to be implemented 

at a national level. Not all African countries have domesticated all aspects of the 

Maputo Protocol, meaning that this continental instrument, which meets international 

standards of locating women’s rights, is in danger of becoming a paper tiger and 

irrelevant to women's lived reality.726 While the expected and recommended outcome 

is for protocols to be incorporated into national legislation, this is not often the case.  

The Maputo Protocol727 contains several particularly relevant provisions for women 

migrant workers. It prohibits discrimination against women based on their migrant 

 
717  Sigsworth & Kumalo 2016:3. 
718  The Protocol to the African Charter on Human and Peoples’ Rights on Women’s Rights was 

adopted in 2003 and entered into force in 2005. 
719  Kombo et al. 2013. 
720  Maputo Protocol:art. 2(1).  
721  Maputo Protocol:art. 2(1)(c). 
722  Maputo Protocol:art. 2 (1) (d).  
723  Maputo Protocol:art. 8, (a). 
724  Maputo Protocol:art. 24, (a). 
725  Sigsworth & Kumalo 2016:3. 
726  Mohammed 2014:72-83. 
727  Maputo Protocol. 
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status and mandates that states ensure women migrants enjoy the same rights and 

freedoms as nationals.728 It recognises women's right to decent work, requiring 

measures to eliminate workplace discrimination.729 The Protocol also addresses the 

specific forms of violence faced by women migrants, such as sexual violence, 

trafficking, and exploitation, demanding preventive and punitive actions by states.730 

Furthermore, it acknowledges the right of women migrants to access health care 

services, including reproductive health care.731 It emphasises the right to education, 

urging states to remove barriers to education for women migrants.732 

Overall, the Maputo Protocol is an essential regional instrument for promoting and 

protecting the rights of women migrant workers in Africa. Its provisions provide 

important protections against discrimination and violence and require states to take 

proactive measures to ensure that women migrants have access to essential services 

and opportunities. However, as with any international instrument, the effectiveness of 

the Maputo Protocol will depend on its implementation and enforcement by African 

states, as well as the active engagement and advocacy of civil society organisations 

and other stakeholders. As South Africa falls under the SADC region, the regional level 

legal instruments are significant for this study. 

 

3.7 SOUTHERN AFRICAN DEVELOPMENT COMMUNITY 

3.7.1 SADC Protocol on Gender and Development 2008 

The SADC Protocol on Gender and Development was adopted by SADC Heads of 

State in 2008 in South Africa.733 This Protocol benefits women migrants by 

emphasising adequate remuneration and protection of agricultural and domestic 

workers.734 It also states that women's contributions in the informal sector must be 

valued and recognised.735 

 
728  Article I. 
729  Article XIII. 
730  Article IV. 
731  Article XIV. 
732  Article XI. 
733  SADC Protocol on Gender and Development 2008. 
734  SADC Protocol on Gender and Development:art. 19(2)(a)-(c). 
735  SADC Protocol on Gender and Development:art. 19 (2) d). 
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Women migrant workers experience prejudice, exploitation, and a lack of social 

protection, all of which are acknowledged and addressed in the Protocol on Gender 

and Development. Some of the key provisions include; 

The Protocol on Gender and Development relevant to women migrant workers 

includes: 

a) Non-discrimination: Migrant women are protected against discrimination under 

the Protocol on Gender and Development, which also mandates that nations 

work to abolish discrimination against women in all spheres of society, including 

the workplace.736 

b) Social protection: The Protocol on Gender and Development recognises the 

importance of social security for women, including women migrant workers, and 

requires states to take measures to provide it for all women.737  

c) Right to health: As established by the Protocol on Gender and Development, 

women migrant workers have the right to access health care services, including 

reproductive health care. States are obligated to take measures to ensure this 

right is upheld.738 

d) Prevention of gender-based violence: This highlights the significance of the 

Protocol on Gender and Development in acknowledging the distinct 

manifestations of gender-based violence encountered by women migrant 

workers.739 These include instances of sexual violence, trafficking, and 

exploitation. The Protocol mandates that states must adopt measures aimed at 

both preventing and addressing gender-based violence targeting women, and 

this also affects women migrant workers. 

Overall, the Protocol on Gender and Development is an essential regional instrument 

for promoting and protecting the rights of women migrant workers in the SADC region. 

Its provisions provide important protections against discrimination, exploitation, and 

violence and require states to take proactive measures to ensure that women migrant 

workers have access to essential services and opportunities. However, as with any 

international instrument, the effectiveness of the Protocol on Gender and Development 

 
736  SADC Protocol on Gender and Development:Preamble. 
737  SADC Protocol on Gender and Development:art. 23 (2) , Vanyoro 2019; Khumalo 2022. 
738  SADC Protocol on Gender and Development:art. 23 (2). 
739  SADC Protocol on Gender and Development:art.6(2)(d). 
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will depend on its implementation and enforcement by SADC member states and the 

active engagement and advocacy of civil society organisations and other stakeholders. 

 

3.7.2 SADC Protocol on Employment and Labour, 2014  

The SADC Protocol on Employment and Labour was signed by labour ministers from 

all member states in 2014.740 It deals with fundamental labour rights that must be 

accorded to non-citizens, particularly labour/employment and social protection 

rights.741 The Protocol on Employment and Labour measures must be adopted to 

provide for the unique needs of migrant women, children, and youth.742 The challenge 

with the Protocol is that no SADC member state has ratified it to date. The Protocol on 

Employment and Labour also calls for promoting productivity, decent work, and rights 

protection in the informal sector, which is particularly significant for migrant women.743 

It aims to promote decent work and social protection for all workers in the SADC 

region, including women migrant workers. 

The Protocol acknowledges the unique difficulties encountered by female migrant 

workers, encompassing discriminatory practices, exploitative conditions, and limited 

availability of social safeguards. It encompasses provisions specifically designed to 

tackle these challenges, focusing on women migrant workers. The Protocol on 

Employment and Labour, per its non-discrimination provisions, unequivocally 

proscribes any form of discriminatory treatment towards workers based on their 

migrant status. Furthermore, it imposes an obligation upon states to adopt appropriate 

measures to eradicate all manifestations of discrimination against workers, 

encompassing the entirety of their existence, with a particular emphasis on the realm 

of employment.744 

The Protocol on Employment and Labour recognises the fundamental right of all 

workers to engage in gainful employment within a safe and conducive environment 

that promotes their overall well-being. Furthermore, states must ensure fair 

employment opportunities, thus including women migrant workers in this 

framework.745 The Protocol on Employment and Labour acknowledges the paramount 

 
740  SADC Protocol on Employment and Labour signed on 18 August 2014. 
741  SADC Protocol on Employment and Labour:art. 19 (c). 
742  SADC Protocol on Employment and Labour:art. 19(d). 
743  SADC Protocol on Employment and Labour:art. 20. 
744  SADC Protocol on Employment and Labour:art. 7; Selebogo & Ojakorotu 2013. 
745  SADC Protocol on Employment and Labour:art. 7 
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significance of social protection for labourers, encompassing women migrant 

labourers. It mandates states to undertake appropriate actions to ensure 

comprehensive social security for all labourers.746 

Ensuring occupational safety and health, as stipulated by the Protocol on Employment 

and Labour, necessitates that states undertake appropriate actions to safeguard the 

well-being of all workers, thus incorporating women migrant workers. These measures 

shield them from potential occupational hazards and facilitate access to 

comprehensive occupational safety and health services.747 The Protocol on 

Employment and Labour acknowledges and affirms the fundamental right to freedom 

of association and collective bargaining for all workers, including women migrant 

workers.748 This crucial provision underscores workers' need to exercise their agency 

in forming and affiliating with trade unions, fostering a conducive collective bargaining 

environment. 

In the broader context of the SADC region, it is imperative to acknowledge the 

significance of the Protocol on Employment and Labour as a pivotal regional 

instrument. This Protocol assumes a paramount role in the advancement and 

safeguarding of the rights of women migrant workers. The provisions outlined in this 

document play a pivotal role in safeguarding individuals against discriminatory 

practices, exploitative circumstances, and limited opportunities for social welfare. 

Furthermore, it mandates that states adopt a proactive approach to guaranteeing that 

all labourers, including women migrant workers, can engage in dignified employment 

and receive adequate social protection. Nevertheless, it is imperative to acknowledge 

that, akin to any global instrument, the efficacy of the Protocol shall be contingent upon 

the meticulous execution and rigorous enforcement by the member states of SADC. 

Furthermore, the active involvement and zealous advocacy of civil society 

organisations and other pertinent stakeholders shall play a pivotal role in ensuring its 

successful implementation. 

 

 
746  SADC Protocol on Employment and Labour:art. 10. 
747  SADC Protocol on Employment and Labour:art. 12. 
748  SADC Protocol on Employment and Labour:art. 6. 
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3.8 NON-BINDING REGIONAL STANDARDS PROTECTING WOMEN MIGRANT 
WORKERS' RIGHTS 

3.8.1 SADC Labour Migration Action Plan, 2021 - (2020-2025) 

The Action Plan was adopted through the Employment and Labour Sector in the 

Region in line with Article 19 of the SADC Protocol on Employment and Labour, which 

seeks to protect and safeguard the rights and welfare of migrant workers and provide 

them with better opportunities to contribute to their countries of origin and 

destination.749 In its first strategic objective, the SADC (LMAP) emphasises 

strengthening labour migration policy and regulatory systems for better labour 

migration governance.750 This includes ratifying and implementing international and 

regional instruments and bilateral cooperation on labour migration.751 The SADC 

(LMAP) further emphasises the creation of rights-based, gender-sensitive national 

labour migration policies. These policies aim to address the specific challenges faced 

by women migrant workers, such as discrimination and exploitation. To date, four 

member states (Lesotho, Namibia, Seychelles and Zimbabwe) have comprehensive 

national labour migration policies, whilst Botswana, Swaziland, Malawi, and South 

Africa are at various stages of development. 

 

3.8.2 SADC Employment and Labour Policy Framework, 2021 (2020–2030) 

The SADC Employment and Labour Policy Framework (2020–2030) is a strategic 

policy effort to promote decent work, enhance inclusive labour markets, and support 

economic integration within Southern Africa. It was adopted in April 2021. Although 

non-obligatory, the Framework outlines specific policy priorities designed to improve 

labour market conditions and protect the rights of all workers, including migrant 

workers.752 A crucial innovation brought forth by the Framework is a gender-responsive 

migration strategy, which calls for member states to develop national labour migration 

 
749 SADC “SADC’s Labour Migration Action Plan (2020-2025)”, https://www.sammproject.org/wp-

content/uploads/download-manager-files/ILO-Fact-Sheets-x-6_1611-1.pdf (accessed on 6 July 
2025). 

750 SADC “SADC’s Labour Migration Action Plan (2020-2025)”, https://www.sammproject.org/wp-
content/uploads/download-manager-files/ILO-Fact-Sheets-x-6_1611-1.pdf (accessed on 6 July 
2025). 

751 SADC “SADC’s Labour Migration Action Plan (2020-2025)”, https://www.sammproject.org/wp-
content/uploads/download-manager-files/ILO-Fact-Sheets-x-6_1611-1.pdf (accessed on 6 July 
2025). 

752  ILO 2022.  
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policies based on protection for vulnerable groups, including women, youth, and 

informal workers.753 The Framework specifically tackles the feminisation of labour 

migration, which is reflected by women's disproportionate participation in precarious, 

informal, and low-return sectors, including domestic and agricultural labour, wherein 

they often do not enjoy legal entitlements. Furthermore, the Framework calls for 

greater policymaker coherence, fair recruitment practices, mutual recognition of 

qualifications, and transferable social protection benefits, factors considered pivotal 

for improving women migrant workers' mobility and economic protection.754 Most 

importantly, it aligns with commonly accepted best practices, including the ILO 

Multilateral Framework on Labour Migration and CEDAW General Recommendation 

No. 26, further substantiating the case for migration frameworks that embrace a 

gender-focused approach. 

Despite this, the Framework mainly plays an aspirational function in terms of its impact 

because, as soft law, it inherently does not have enforcement mechanisms and 

obligatory restrictions. Its reliance on voluntary compliance by member states 

significantly limits its ability to catalyse structural changes or uproot deep-seated forms 

of labour exploitation based on gender. Even though the Framework promotes 

substantive equality, it does not set up measurable goals, timetables, or monitoring 

frameworks to facilitate effective enforcement or accountability processes. For 

instance, whereas it recognises that women migrant labour is a priority sector for 

informal employment, the Framework does not make any tangible suggestions geared 

towards the regularisation of this labour or the inclusion of domestic workers under 

national labour law. Moreover, since the Framework is not ratified or incorporated into 

domestic law, it cannot undo regressive immigration policy and discriminatory labour 

law that consolidate the exclusion of women migrants in host states like South Africa. 

 

 
753  SADC “SADC’s Labour Migration Action Plan (2020-2025)”, https://www.sammproject.org/wp-

content/uploads/download-manager-files/ILO-Fact-Sheets-x-6_1611-1.pdf (accessed on 6 July 
2025):14.  

754  SADC “SADC’s Labour Migration Action Plan (2020-2025)”, https://www.sammproject.org/wp-
content/uploads/download-manager-files/ILO-Fact-Sheets-x-6_1611-1.pdf (accessed on 6 July 
2025): 22–24. 
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3.9 CONCLUSION 

In this chapter, I discussed the international and regional agreements, conventions, 

protocols, and declarations that indirectly affect the rights and issues faced by women 

migrant workers. Even though these international agreements, conventions, protocols, 

and statements may not explicitly address the problems faced by female migrants, 

they represent the global acknowledgement of the need to defend the rights and well-

being of women who leave their home countries in search of economic opportunities 

in other countries. Various international and regional treaties and conventions address 

the safeguarding of women migrant workers, including CEDAW, ILO conventions, and 

the Maputo Protocol.  

While it is important to focus on specific treaties, it is worth noting that the universal 

human rights framework also protects women migrants as individuals entitled to rights.  

The ILO recognised migrant workers’ rights and was the first organisation to call for 

the protection of migrants in its Constitution. As a sign of its commitment to the welfare 

of migrant workers’ rights, two Conventions were formulated, namely the Migration for 

Employment and the Migrant Workers Convention. It is important to note that these 

two Conventions were formed when women migrated to join their spouses and not for 

work. None of the provisions in the two Conventions focuses on women specifically. 

The language in the two Conventions fails to consider the vulnerabilities suffered by 

women migrants. 

The ICRMW is a significant treaty that addresses migrant workers' fundamental rights, 

particularly women's. While the Convention establishes significant principles, 

emphasises non-discrimination and equitable treatment, and extensively covers 

migrant labourers' rights, this treaty also faces challenges due to the absence of 

effective enforcement mechanisms. 

Furthermore, the International Labour Organization's Declaration on Fundamental 

Principles and Rights at Work, the Manila Call to Action, and the Convention on the 

Elimination of Discrimination against Women (CEDAW) all play critical roles in directly 

promoting and protecting the rights of women migrant workers. These instruments 

emphasise non-discrimination, gender equality, equal access to justice, and the 

abolition of violence and exploitation. They acknowledge the unique problems that 

women migrants experience and advocate for gender-responsive policies and 
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strategies to meet their specific requirements. However, the effectiveness of these 

instruments depends on their national implementation and enforcement, which 

requires the commitment and collaboration of member states. 

The African Charter on Human and Peoples' Rights, along with its Protocol on the 

Rights of Women in Africa, as well as the SADC Protocol on Gender and Development 

and SADC Protocol on Employment and Labour, underscore regional and sub-

regional endeavours aimed at protecting and advancing women's rights, with a specific 

focus on the rights of women who migrate. Non-discrimination, access to justice, social 

support, and the abolition of violence against women are all emphasised in these 

documents. While these regional protocols provide significant foundations for 

furthering women's rights, barriers to ratification and domestication of their provisions 

remain. 

In essence, the current human rights frameworks provide a crucial basis for 

safeguarding the rights of women migrant workers. However, their inadequacies in 

addressing the unique requirements of female migrants underscore the imperative of 

adopting a gender-responsive framework. The integration of gender considerations 

into international normative frameworks and the prioritisation of substantive equality 

are crucial for protecting and promoting the rights of women migrant workers. States 

and policymakers must enhance their efforts in integrating a gender perspective into 

the formulation, execution, and evaluation of pertinent legislation and policies that 

impact migratory women. 

The existing framework of international law on the protection of the rights of female 

migrant workers is solid but not extensive or explicit. This challenge thus requires that 

the rights of women migrants be explicitly protected and promoted through more 

comprehensive inclusion in these human rights instruments. In addition, as elucidated 

in this chapter, other challenges stem from the constrained ratification, 

implementation, and enforcement of these instruments by member states. To address 

these challenges, it is imperative to foster enhanced dedication and collaboration 

among nations, international organisations, civil society, and other relevant players.  

The next chapter discusses South African migration and labour laws and attempts to 

establish whether or not they meet international or regional standards.  
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CHAPTER 4: SOUTH AFRICAN LAWS AND POLICIES PROTECTING WOMEN 

MIGRANT WORKERS' RIGHTS 

4.1 INTRODUCTION  

In Chapter 3, the international and regional laws that protect the rights of women 

migrant workers were discussed. While these laws offer protection, they are often 

insufficient as they do not explicitly protect women migrants from situations of 

vulnerability linked to their gender. Furthermore, ratification of some of these treaties 

has been limited, making them suitable on paper but ineffective in practice. 

This chapter examines the legal and institutional framework surrounding migration and 

labour in South Africa, with a particular focus on its effectiveness in protecting the 

rights of women migrant workers. It begins by outlining the historical development of 

migration laws from the colonial and apartheid eras to the current democratic system, 

highlighting how exclusionary practices have shaped contemporary policies. The 

discussion then moves to key legal documents, including the Constitution, the 

Immigration Act with its amendments, the Refugees Act, and more recent policy 

initiatives such as the White Papers and the National Labour Migration Policy, 

assessing their adequacy in meeting the needs of women migrants. Various labour 

laws, such as the Labour Relations Act, the Basic Conditions of Employment Act, the 

Employment Equity Act, and the Occupational Health and Safety Act, are also 

analysed to determine how well they protect migrant women in practical situations, 

particularly in high-risk sectors like domestic and agricultural work. Ultimately, the 

chapter evaluates South Africa’s migration and labour legislation against international 

and regional standards concerning equality, dignity, fair working conditions, and social 

security, concluding that, despite the legal provisions, they are fundamentally flawed, 

gender-neutral, and poorly enforced in practice. 

 

4.2 HISTORY AND NATURE OF SOUTH AFRICAN MIGRATION LAWS 

The complicated historical trajectory of South Africa, marked by colonialism, apartheid, 

and the shift to a democratic government, was fundamental to the development of the 
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nation's migration laws. This historical context has permanently influenced the legal 

system that oversees migration. 

The primary purpose of the legislative framework during the colonial and apartheid 

periods was to enable control and segregation.755 The Natives Land Act756 and other 

apartheid-era laws, such as the Abolition of Passes and Coordination of Documents 

Act757 and the Aliens Control Act severely limited the rights and freedoms of non-white 

people, especially migrants.758 These Acts created a legacy of exclusion that 

significantly impacted subsequent migration policy, serving the political and economic 

interests of the white minority. In the next section, I discuss the three acts in detail. 

 

4.2.1 The Native Land Act  

The Native Land Act was an Act of the Parliament of South Africa that regulated land 

acquisition.759 This Act is briefly mentioned in section 1.6. The Act restricted black 

people from buying or occupying land except as employees of a white master.760 The 

Act defined less than one-tenth of South African land as black “reserves”.761 It opened 

the door for white ownership of 87 per cent of the land, leaving black people to 

scramble for what was left. The law also restricted the terms of tenure under which 

blacks could live on white-owned farms. The Act has been described as the originating 

and definitional legislation in establishing the apparatus of segregation and apartheid 

and dispossessing South Africa’s black populations from land possession and 

ownership.762  

 

 
755  Christopher 1990:438. 
756  27/1913.  
757  Abolition of Passes and Coordination of Documents Act Natives (Abolition of Passes and Co-

ordination of Documents) Act of 1952. 
758  Peberdy 1998:615-635.. 
759  Natives Land Act. 
760  Natives Land Act. 
761  Stanley “Natives Land Act, 1913”, https://www.whiteswritingwhiteness.ed.ac.uk/traces/land-act/ 

(accessed on 28 October 2024). 
762  Stanley “Natives Land Act, 1913”, https://www.whiteswritingwhiteness.ed.ac.uk/traces/land-act/ 

(accessed on 28 October 2024):par. 1.2. 
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4.2.2 The Natives (Abolition of Passes and Co-ordination of Documents) Act of 

1952 

The Natives Act, commonly known as the Pass Laws Act, repealed the many regional 

pass laws and instituted one nationwide pass law. This law made it compulsory for all 

black South Africans over 16 years to always carry a “passbook”.763 This law severely 

restricted the movements of Black South Africans and other racial groups by confining 

them to designated areas. Pass laws remained a vital aspect of the country's apartheid 

system until their effective termination in 1986. 

 

4.2.3 Aliens Control Act 96 of 1991 & Aliens Control Amendment Act 76 of 1995 

The Aliens Control Act 96 of 1991 was the cornerstone of the migration policy in the 

1990s. This Act regulated foreigners' right to admission to, residence in and departure 

from South Africa.764 In 1991, the Aliens Control Act introduced harsh new penalties 

for unauthorised migration to South Africa (a thinly disguised state assault on 

displaced people from war-ravaged Mozambique).765 The Act also gave sweeping new 

entry, search, and arrest powers to immigration officers and the police.766 Maximum 

penalties for “harbouring” an “illegal alien” increased to five years imprisonment.767 

Police immediately launched nationwide raids on informal settlements (Operation 

Sentry) and began to arrest and deport Mozambican refugees living in the cities.768 

Brutal tactics reminiscent of the pre-1986 pass laws era came to the fore. In 1991, 

some 47,000 Mozambicans were arrested and deported.769 

Maharaj echoes the same point when he states that the Aliens Control Act 

predominantly excluded blacks. He further maintains that between 1913 and 1986, 

black people could only enter South Africa illegally or as contract workers since they 

were not allowed to apply for either temporary or permanent residence permits.770  

In the 1990s, South Africa’s immigration policy was based on the 1991 Aliens Control 

Act. In the past two decades, migrant populations in South Africa have been exposed 

 
763  Native (Abolition of Passes and Co-ordination of Documents) Act of 1952. 
764  Aliens Control Act 1952:ch 2(5). 
765  Crush & McDonald 2001:4. 
766  Aliens Control Act:ch. 2(5)5. 
767  Aliens Control Act:ch 32, 57. 
768  Crush & McDonald 2001:4. 
769  Crush & McDonald 2001:4. 
770  Maharaj 2004:3. 
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to varying changes in the country’s migration laws and policies. The Aliens Control 

Amendment Act (1995), passed after South Africa’s first democratic elections in 1994, 

demonstrated a reluctance to accept migrants.771 

The early post-apartheid migration laws, most notably the Aliens Control Act,772 kept 

parts of the former regime's security-centric and restrictive policies even after 

establishing democracy.773 Despite being passed during a transitional period, this 

legislation was criticised for upholding a history of control and discrimination that 

contradicted the new constitutional ideals.774 The advent of a democratic dispensation 

in 1994 did not result in any significant shift in South Africa's immigration policy.775 

Immigration was not a priority issue, so it was not mentioned in key policy documents 

such as the African National Congress (ANC) Reconstruction and Development 

Programme. The dominant view during this period was that immigration was not a 

public policy tool that could benefit the country. Instead, immigrants were often 

stereotyped as threats to the economic and social interests of South Africans. This 

view was premised on the assumption that national development is incompatible with 

immigration.776 

However, later legal revisions attempted to address these discrepancies. The Aliens 

Control Act was repealed as unconstitutional and replaced with the Immigration Act 

13 of 2002.777 For example, the Immigration Act778 (which will be discussed below) 

marked a substantial change towards a more inclusive and open approach to 

migration management, better conforming to global human rights norms. Amit,779 

however, contends that restricted migration policies were often implemented despite 

these improvements, indicating persistent conflicts between the political and socio-

economic forces and the principles of the Constitution. 

Regulations aimed at controlling and managing the admission and stay of foreign 

nationals were restricted and subject to stringent visa requirements in South Africa. 

 
771  Aliens Control Amendment Act 76/1995. 
772  Aliens Control Amendment Act. 
773  Aliens Control Amendment Act; Dodson 2010. 
774  Amit 2012:44-57. 
775  Mukonza 2011:1387. 
776  Mukonza 2011:1387. 
777  Van Hout & Wessels 2023:546. 
778  Immigration Act.  
779  Amit 2012:44-57. 
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Countries such as the United States, Canada, and many European countries have 

strict visa requirements, particularly for work visas. However, these countries often 

have streamlined pathways for high-skilled immigrants, which South Africa also 

attempts, but on a smaller scale. Other nations, such as Brazil, Russia, India, and 

China, also tend to have complex visa requirements; however, they are increasingly 

streamlining business and tourism visas to attract investments. South Africa has 

adopted some similar measures, but they are more restrictive overall. African nations 

such as Rwanda, Ghana, and Kenya have recently relaxed visa requirements, offering 

more accessible visa-on-arrival options or e-visas for tourists and business travellers 

from other African nations. This aligns with the African Union’s aim for free movement 

across the continent. South Africa is one of the more restrictive African nations 

regarding visa policies. It requires visas for many African countries and enforces 

stringent checks for work permits, including rigorous labour market tests, which make 

it harder for foreign nationals to secure employment. 

In summary, South Africa’s visa policies are strict compared to global and African 

trends. They focus on national security and local employment rather than open access, 

unlike some African countries that actively support continental mobility and tourism. 

South Africa's migration laws are still developing due to the complex interaction 

between the country’s historical heritage, constitutional obligations, modern 

globalisation, and regional integration concerns. Ongoing discussions among 

academics, decision-makers, and practitioners highlight the need to create a migration 

policy framework that is both sensitive to the nation's unique historical background and 

aligned with its international and constitutional human rights commitments. 

 

 

4.3 LEGAL AND INSTITUTIONAL FRAMEWORK FOR MIGRATION 

There have been recent changes to the migration policy landscape in South Africa. I 

will analyse the legal and policy framework in South Africa to ascertain the level at 

which the laws protect the rights of women migrant workers.  
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4.3.1 Constitution of the Republic of South Africa, 1996 

The Constitution of the Republic of South Africa protects the rights of all people in 

South Africa, including non-nationals.780 Human rights apply to all people; therefore, 

everyone in the country is entitled to human rights by being human. South Africa's 

Constitution is driven by democratic values, where people are treated equally and with 

dignity.781 The Constitution prohibits discrimination against anyone on one or more 

grounds, including, amongst others, race, colour, ethnic or social origin and birth.782 

South Africa is a lucrative destination for work, especially for migrant domestic 

workers. In addition, Section 23(1) of the Constitution outlines that everyone has the 

right to fair labour practices. This means that women migrant workers are also included 

in the concept of “everyone” and can seek protection from unfair employment practices 

under the Constitution. The term “everyone” in the Constitution will be examined 

below.783 Section 27, in the Bill of Rights in the Constitution, entrenches the following 

rights:  

(1) Every person shall have the right to fair labour practices.  

(2) Workers shall have the right to form and join trade unions, and employers shall have the 

right to form and join employers' organisations.  

(3) Workers and employers shall have the right to organise and bargain collectively.  

(4) Workers shall have the right to strike for collective bargaining.  

(5) Employers' recourse to the lockout for collective bargaining shall not be impaired, subject 

to subsection 33(l). 

Section 27 of the Constitution is important for this study because these provisions 

establish the basic labour rights framework in South Africa, ensuring not only fair 

labour practices but also freedom of association, collective bargaining, and the right 

to strike. By outlining these rights, the Constitution offers the standard against which 

the adequacy of South African laws and policies in safeguarding women migrant 

workers can be assessed. 

 
780  Constitution. 
781  Section 9(1) of the Constitution: “everyone is equal before the law and has the right to equal 

protection and benefit of the law”. 
782  Section 9 of the Constitution. 
783  Twala 2023:21. 
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The discussion that follows focuses on laws and policies governing migration. The law 

governing migration in South Africa is central to regulating the entry, sojourn, and work 

of women migrants within South Africa. With the growing feminisation of migration and 

women migrants facing specific vulnerabilities, mainly within domestic work, care, 

agriculture, and informality, such migration laws and policies must be scrutinised not 

only for comprehensiveness of regulation, but also for whether they are effective at 

protecting against discrimination and exploitation. The National Labour Migration 

Policy (2022) stands out among such instruments because it attempts to control 

foreign labour entry so that it serves national labour market imperatives while ensuring 

human rights commitments. In addition, it is complemented by the Immigration Act 13 

of 2002 and the White Paper on International Migration (2017). Taken together, those 

instruments form South Africa's migration policy. Though said policies affirm the need 

for fair recruitment and strong linkages between migration and labour systems, they 

often are deficient in protection that is sensitive to the lived lives of women migrant 

workers. Thus, a gender-sensitive assessment of said policies and laws must be 

conducted to fulfil regional and international benchmarks for protecting women migrant 

workers. 

 

4.3.2 Immigration Act 13 of 2002 

The primary legislation dealing with migrants is the Immigration Act.784 This Act is 

briefly discussed in section 1.6. The Immigration Act governs international migrants. It 

refines migration policy to support various forms of migration, including visits, 

vacations, studies, and the movement of skilled labour.785 The Immigration Act 

recognises the need for migrant labour to boost the nation's economy.786 It provides 

for different categories of work permits, giving South African employers access to 

foreign skills. To obtain the required work permits, one undergoes various stringent 

screening processes, which ultimately leave many migrant women out.787 The Act 

further regulates the admission of migrants to permanent residency in South Africa.788 

The Act thus reinforces the control and deterrence of migration and establishes the 

 
784  Immigration Act 2002. 
785  Immigration Act 2002:sec. 9-25. 
786  Immigration Act:sec. 13; Fish 2013:234.  
787  Immigration Act:sec. 19; Fish 2013:235.  
788  Immigration Act:sec. 25. 
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process for deporting illegal migrants.789 The Act does not have provisions which 

protect migrant workers from exploitation by their employers.790 Crush and 

Ramachandran also weigh in and argue that the Immigration Act has failed on 

occasion to defend the rights of marginalised groups, such as women migrant 

workers.791 

 

4.3.2.1 Immigration Amendment Act 19 of 2004  

In 2004, the Immigration Amendment Act reinforced the restrictive nature of the 

original Immigration Act and expanded the powers of the Minister and the Director-

General of Home Affairs. It reduced the number of permits available and adjusted the 

work permit policy to apply only to persons in a particular “occupation or class.”792 

Women migrant workers in the informal sectors, which include domestic work, 

caregiving, and farming, were not included on the occupations list. Male-dominated 

occupations, such as engineering, finance, information technology, and 

communications, dominated the list. No gender considerations were incorporated in 

the occupations list. 

4.3.2.2 Immigration Amendment Act 3 of 2007 

This amendment act brought about changes in favour of cross-border merchants and 

many women, and relaxed the obligation of African students to pay repatriation fees.793 

This Amendment Act introduced government dispensation projects for Zimbabweans, 

Angolans, and people from Lesotho. The project aimed to document low-skilled 

international migrants so that they could work or study in South Africa without the 

complexity of the Immigration Act visa options.794 An estimated 180,188 

Zimbabweans, 135,370 Basotho (migrants from Lesotho), and 2,049 Angolans 

benefited from the programme. The Department of Home Affairs provides no gender 

disaggregated data. 

 
789  Immigration Act:sec. 34. 
790  Fish 2013:237. 
791  Crush & Ramachandran 2014. 
792  Section 21 of the Immigration Amendment Act 19/2004, Government Gazette No. 27236, published 

on 26 January 2005. 
793  Immigration Amendment Act 3/2007. 
794  Bimha 2017. 
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Whilst the Amendment Act was a great relief, it did not change the situation of women 

migrant workers in South Africa. Whilst the dispensation projects resulted in the 

documentation of most migrants, no gender considerations were factored into them.  

 

4.3.2.2.1. Background to the Special Dispensation Project for Zimbabweans, Lesotho 

and Angolans 

In 2010, following political and socio-economic turmoil in Zimbabwe, the South African 

government regularised undocumented Zimbabwean migrants who had fled to the 

country through the Dispensation Zimbabwe Programme (DZP). DZP permits were 

valid for four years, from January 2010 to December 2014. When the DZP was closed, 

the Zimbabwe Special Permit (ZSP) was introduced from January 2014 to December 

2017 and replaced with Zimbabwe Exemption Permits (ZEP) from January 2018 to 

December 2021. The DZP was meant to provide humanitarian relief to thousands of 

undocumented Zimbabwean migrants in South Africa. The DZP programme enabled 

many Zimbabweans to gain employment and access different socio-economic 

services such as healthcare and banking.795 Bloch argues that immigration status 

allows access to the regularised labour market, and this would change the lives and 

experiences of the most marginalised and vulnerable migrants and their families.796 

In 2015, the South African Cabinet approved the implementation of a Special 

Dispensation for Lesotho nationals. The objective of this dispensation was to 

document Lesotho nationals who were in South Africa illegally due to the socio-

economic crisis in Lesotho. It also allowed Lesotho nationals to vacation in the 

Republic of South Africa in relaxed conditions, provided them with work, study, or 

business permits, and suspended their deportation. The Lesotho Exemption Permit 

has replaced the Lesotho Special Permit (LSP), which expired on 31 December 

2019.797 LEP expired on 31 December 2023, but the South African Minister of Home 

Affairs, Dr Aaron Motsoaledi, extended the permit for another two years; thus, it will 

expire on 29 November 2025. 

 
795  Nyakabawu 2020:121. 
796  Bloch 2010:238. 
797  LENA “Lesotho exemption permit renewal in February”, https://www.lena.gov.ls/lesotho-exemption-

permit-renewal-in-february/ (accessed on 23 October 2024). 
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South Africa introduced the Angola Special Permit in 2017, which affords the holder a 

visa valid for four years. Although the holder of the new Angolan Exemption Permit 

may not apply for permanent residence when the four years expire, the permit will 

allow the affected persons to continue to live and work in South Africa, thus preventing 

them from losing their legal status in South Africa. In August 2021, the Department of 

Home Affairs invited Angolans with various types of documentation to apply for the 

Angolan Exemption Permit. The Department estimates that about 5,000 Angolans 

should be eligible for this permit. The invitation has now been extended to those with 

the Angolan Special Permit issued in 2018, which will expire at the end of 2021. It is 

also open to those with the Angolan Cessation Permit who had yet to apply for the 

later replacement permit (ASP) and to Angolan refugees who were issued with section 

24 or 22 permits before 31st August 2013. The application process began on 16th 

August 2021. 

Despite the introduction of these three special dispensation projects by the 2007 

Immigration Amendment Act, they were not reviewed to ensure that the rights of 

women migrant workers were protected. 

 

4.3.2.3 Immigration Regulation R413 of 2014 

The Immigration Regulations of 2014 introduced the Critical Skills Work Visa. The 

primary aim was to attract highly skilled individuals in occupations experiencing 

shortages. This visa replaced the quota work permit and the exceptional skills permit 

(introduced in 2004). To obtain a critical skills visa, older applicants needed to confirm 

that they had secured employment in South Africa for 12 months and provide proof 

that they had evaluated their foreign qualifications with the South African Qualifications 

Authority. The critical skills list mainly highlights male-dominated occupations in areas 

such as engineering, information and communication technology, quantity surveying 

and construction, trade and technical roles, and natural and physical sciences. The 

same applies to the 2022 and 2023 critical skills lists. Most roles on this list remain 

technical and male-dominated, with Science, Technology, Engineering and 

Mathematics-related occupations dominating the critical skills list. 

Low-skilled women migrant workers were excluded from regularising the work 

pathway. Chisale argues that South African immigration policy is gender biased and 
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overlooks the legacies of colonialism that practically encouraged men to study science 

and mathematics, and channelled the girl child to focus more on art subjects.798 

 

4.3.3 The 1998 Refugee Act 130 of 1998 

The Refugee Act contains provisions that reflect a rights-based approach. It explicitly 

provides the rights and obligations that refugees and asylum seekers should receive. 

Applicants are also protected from any form of discrimination. This is of great benefit 

to women migrant workers, who are often subjected to gender-based discrimination. 

Refugees have access to social services, which protect women from situations linked 

to their vulnerability.799  

 

4.3.4 Immigration policies (2017, 2024 & 2025 White papers)  

The White Paper on Immigration was introduced in 2017, with its primary aim being to 

amend the Immigration Act to facilitate the entry of more skilled labour immigrants into 

the country. According to the White Paper, halting or slowing international migration is 

neither desirable nor feasible. Furthermore, international migration, in general, is 

beneficial if managed in a way that is efficient, secure and respectful of human rights. 

Therefore, to ensure well-managed international migration, South Africans should 

embrace international migration for development while safeguarding sovereignty, 

peace, and security. The 2017 White Paper on International Migration for South Africa 

(hereafter referred to as WPIM) provides a policy framework for the strategic 

management of international migration, aligning with the country's national 

development goals.800 WPIM outlines a framework for the systematic review of 

international migration policy. Its paradigm is the strategic management of 

international migration to achieve national objectives. 

Furthermore, the WPIM provide plans for the state to consider the national policy for 

integrated migrants, create more vigorous enforcement of immigration and labour laws 

and combat system abuse. This is in line with the African Union’s Migration Policy 

Framework of 2006, as revised in 2016, which aims to “promote migration and 

 
798  Chisale 2015:1. 
799  CEDAW:art. 11(2).  
800  DHA 2017. 
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development and address migration challenges on the continent, such as those 

related to border management, irregular migration, forced displacement, the human 

rights of migrants and inter-State cooperation and partnerships.” WPIM highlights that 

significant levels of irregular migration are particularly problematic, posing a threat to 

South Africa's economic stability and national sovereignty. The WPIM plans that the 

State retain talented SADC nationals, particularly those studying at South African 

colleges. This is a hopeful aspect of the WPIM's new visa ambitions, as it could help 

young women capitalise on their skills.801 As of April 2024, the Cabinet accepted the 

WIPM as the final White Paper, which was subsequently published in the Government 

Gazette.802 Based on this gazetted WIPM: “Asylum seekers and refugees acquire the 

legal entitlements to residence, employment and study in the Republic”.803 

Furthermore, asylum seekers and refugees continue to have rights and privileges, 

including access to social assistance, primary healthcare services, birth certificates, 

travel documents, and legal equality.804  

While the WIPM mentions that young men constitute a significant proportion of those 

migrating annually, it does not explicitly mention or address the feminisation of 

migration. Still, it states that women and children are increasingly migrating.805 The 

document mentions women twice but does not focus on their experiences or consider 

how gender shapes migration drivers.806 The White Paper proposes that the state 

adopt a managed international migration approach, enabling the country to work 

together to achieve common national goals. It also provides guidance to the State to 

manage international migration for developmental purposes. Women migrant workers 

play a significant role in benefiting their countries of origin and destination. They are 

also key players in global migration. The White Paper makes no mention of them. 

Chapter 4 of the WPIM discusses proposed policy and strategic interventions. Even 

 
801  Farley 2019:13. 
802  South African Government “Minister Aaron Motsoaledi: Release of Final White Paper on 

Citizenship, Immigration and Refugee Protection”, https://www.gov.za/news/media-
statements/minister-aaron-motsoaledi-release-final-white-paper-citizenship-immigration (accessed 
on 4 November 2024). 

803  WPIM:par. 32.4 
804  WPIM:par. 43. 
805  WPIM:sec. 1. 
806  Farley 2019:3 
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though women and men migrants have different needs and interests, the WPIM fails 

to consider that.807  

The 2024 White Paper on Citizenship, Immigration and Refugee Protection808 is a 

multifaceted policy document that captures several principal aims. While it is not 

legally binding, it charts the government's long-term vision for future migration 

legislation. The 2024 White Paper harmonises migration legislation by consolidating 

several statutes, including the Citizenship Act, Immigration Act, and Refugees Act, into 

a single comprehensive legal framework.809 The primary objective is to reduce 

fragmentation and enhance governance. The 2024 White Paper plans to reform 

government structures by establishing an advisory board to enhance the management 

of immigration, citizenship, and refugee systems, and promoting coordination and 

accountability within the Home Affairs Department.810 Another aim of the 2024 White 

Paper was to strengthen border management and compliance.811 Strategies to be 

implemented include introducing biometrics, e-visas, and risk-based controls, which 

would assist in improving security while streamlining the migration process.812 Lastly, 

the 2024 White Paper also seeks to align migration laws with economic development 

and human rights. This would be done by balancing economic objectives with 

humanitarian principles, South Africa’s global obligations, and integrating migration 

policy into national developmental plans. 

The Cabinet approved the 2025 White Paper on National Labour Migration Policy 

(NLMP).813 Its purpose is to provide a structured framework for managing labour 

migration into and out of South Africa.814 The NLMP identifies four key intervention 

areas, and these include governance coordination, data for evidence-based 

policymaking, regulations for inward labour migration, and support for South Africans 

working abroad.815 The NLMP plans to introduce a quota system for the total number 

 
807  WPIM:ch. 6, sec. 4. 
808  2024 White Paper on Citizenship, Immigration and Refugee Protection (Government Gazette 

2024:50530. 
809  2024 White Paper on Citizenship, Immigration and Refugee Protection:par. 1. 
810  2024 White Paper on Citizenship, Immigration and Refugee Protection:par. 93.4. 
811  2024 White Paper on Citizenship, Immigration and Refugee Protection: para 98-11. 
812  2024 White Paper on Citizenship, Immigration and Refugee Protection: para 98-11. 
813  GN 3234 Government Gazette 2025:52747. 
814  GN 3234 Government Gazette 2025:52747. 
815  GN 3234 Government Gazette 2025:52747:sec. 5. 



164 
 

of documented foreign nationals with work permits who can be employed in major 

economic sectors, including agriculture, hospitality, tourism, and construction.816 

 

4.4 LEGAL AND INSTITUTIONAL FRAMEWORK FOR LABOUR  

4.4.1 Labour Relations Act 66 of 1995 

The aim of the LRA is to promote economic growth, social justice, labour peace, and 

the democratisation of the workplace.817 To achieve these goals, the LRA established 

a framework for collective bargaining, sectoral engagement, and worker participation 

in decision-making, as well as the effective and efficient resolution of disputes, while 

giving effect to both the constitution and South Africa’s obligations under international 

law.818 

 

The Act preserves the rights of everyone who qualifies as an employee, including 

vulnerable employees, by guaranteeing that their rights are not arbitrarily taken 

away.819 Section 185 of the Act bans employers from arbitrarily dismissing employees, 

forming the foundation of fair labour practices under Section 1 of the LRA. This part 

will also apply to female migrants. The Act also legalised domestic worker unionisation 

for the first time, and most migrant women are domestic workers. This opens avenues 

for their protection. 

Research shows that there is a misapprehension that labour laws dealing with unfair 

dismissal and unfair labour practices do not apply to undocumented migrant 

workers.820 Section 213 states that an employee is: 

(a) any person, excluding an independent contractor, who works for another person or 

for the State and who receives, or is entitled to receive, any remuneration; and 

 
816  GN 3234 Government Gazette 2025:52747:sec. 5. 
817   Labour Relations Act 66 of 1995, sec 1. 
818   Labour Relations Act 66 of 1995, sec 1. 
819  Twala 2023:26. 
820  Twala 2023:4. 
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(b) any other person who in any manner assists in carrying on or conducting the 

business of an employer, and ‘employed’ and ‘employment’ have meanings 

corresponding to that of ‘employee’. 

Twala explains that Sections 185 and 213 of the LRA qualify every person 

(documented and undocumented migrants, too) as an employee having a right not to 

be subjected to unfair labour practices. In National Education, Health and Allied 

Workers Union v University of Cape Town and Others,821 The Court held that the 

wording “everyone” should be interpreted broadly, even to include people who do not 

qualify as employees in terms of the law.822 Thus, migrant women working in South 

Africa also fall under this category and are subject to protection. Undocumented and 

documented migrants engaged in employment can have recourse and protection 

under section 185 of the LRA.823 This study, in a bid to show the law that protects 

migrant women, submits the view that it does not encourage illegal employment. Still, 

instead, it is against the exploitation of undocumented migrants, where, for instance, 

their document status puts them at a disadvantage. 

 

4.4.2  Basic Conditions of Employment Act 75 of 1997 

The purpose of the BCEA is to give effect to the right to fair labour practices referred 

to in section 23(1) of the Constitution by establishing and making provisions for 

regulating basic conditions of employment.824 Thus, the Republic is complying with its 

obligations as a member state of the International Labour Organisation and providing 

for matters connected. 

The Act sets legal minimum working conditions for all employees in South Africa. It 

covers the number of working hours, overtime, leave, and termination of contracts.825 

The BCEA was expanded to include domestic workers, particularly migrant women. 

Nevertheless, it is still challenging to enforce these rules. Many domestic workers, 

including many foreigners, are still subject to conditions that do not comply with legal 

 
821  National Education Health and Allied Workers Union v University of Cape Town and Others 2003 

(3) SA 1 (CC) par 33. 
822   National Education Health and Allied Workers Union v University of Cape Town and Others 2003 
(3) SA 1 (CC) par 33. 
823  Twala 2023:4. 
824   Basic Conditions of Employment Act 75 of 1997. 
825  Twala 2023:30. 
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requirements, such as minimum wages and hours worked, as stated by Skinner.826 

The problem is that the legislative framework is at odds with how it is being 

implemented. 

There is little information to conclude whether the law guarantees access to non-

discriminatory, accessible, affordable and acceptable services. The law is also silent 

on whether it provides education or information on the primary conditions of 

employment to women and other vulnerable groups, like women migrant workers. The 

law contains provisions that protect women from vulnerability linked to their gender. 

The Act provides maternity leave, protection of employees before and after birth and 

family responsibility.827 The Act also sets the minimum age, which is a relief to 

domestic workers, many of whom are foreigners. 

Whilst the Act guarantees procedures for disputes, it is not clear if they are sufficient 

for women migrants who face intersecting forms of discrimination. The Act also does 

not contain provisions for gender-disaggregated data. The collection of gender-

disaggregated data will help monitor the situation of women. This Act partly meets 

international standards. A review of the law and inclusion of provisions for effective 

and accessible remedies, in other words, must be evident in providing free legal aid to 

women migrants and include provisions for monitoring the situation, especially for 

women migrant workers. 

 

4.4.3 Employment Equity Act 55 of 1998 

The Employment Equity Act is another important law that bans workplace 

discrimination and encourages fair practices. However, it has little effect on women 

migrant workers. Women migrant workers' experiences are not often covered by 

existing equality laws such as the Employment Equity Act because migrant women 

often face discrimination in recruitment and employment, according to Crush and 

Ramachandran. This is one of the areas where women have reportedly faced 

discrimination. Research also shows that migrant women who work as domestic 

workers or have disabilities have limited legal protection, making them some of the 

world’s most vulnerable and exploited workers. As a result, they often become 

 
826  Skinner 2014:150-163. 
827  BCEA:ch. 25, 26, 27. 
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irregular migrants working in low-skilled jobs. Most find employment in informal, 

domestic, and agricultural sectors. When it comes to migrant workers, the Employment 

Equity Act does not explicitly address factors like gender, immigrant status, or race 

that may be linked to this discrimination. 

 

4.4.4 The Occupational Safety and Health Act 85 of 1993 

The Occupational Safety and Health Act828 provides for the safety and health of 

persons at work and in connection with the use of plants and machinery. It further 

protects individuals other than those at work from hazards arising out of or in 

connection with the activities of those at work.829 The primary objective of the Act can 

be described as a proactive effort by the government to prevent and mitigate work-

related injuries and illnesses. The Act governs the health and safety of South Africa's 

diverse industry. It regulates and controls health and safety in all organisations, from 

typical office environments to more hazardous environments, such as industrial plants 

and construction sites. The Act establishes an Occupational Health and Safety 

Advisory Council and provides for related matters.830  

Important to note is that women migrant workers face additional health and safety risks 

when working in sectors like agriculture and construction. There is evidence of forced 

sex on South African farms as an issue for foreign women, and other studies on 

women migrant domestic workers also indicated high rates of sexual violence and 

abuse.831  

 

4.5 ANALYSIS OF SOUTH AFRICAN MIGRATION AND LABOUR LAWS AGAINST 
INTERNATIONAL AND REGIONAL LAW  

As per Crenshaw’s theory of intersectionality, women migrants face multiple layers of 

discrimination, which include gender, race, ethnicity and social origin, and this makes 

them vulnerable to rights violations in the labour market. A recap of Section 2.3.4 

showed that women migrant workers in the domestic and farming sectors are 

 
828  Occupational Safety and Health Act. 
829  Occupational Safety and Health Act. 
830  Occupational Safety and Health Act:sec. 2. 
831  Farley 2019:8. 
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subjected to long working hours, limited rest time, low wages, and no contracts. If they 

are required to sign contracts, these contracts often contain unclear job descriptions. 

Furthermore, women migrant workers are physically, emotionally and sexually abused. 

Women migrants who engage in sex work are sexually abused and face barriers to 

accessing healthcare due to stigma. The following rights are infringed, and these 

include the right to equality, the right to human dignity, the right to freedom and security 

of the person, the right to access healthcare and social security and the right to a clean 

and safe environment. I analyse South Africa's migration and labour laws to establish 

whether or not these laws meet international standards in the protection of women 

migrant workers' rights. I use the violations suffered by women migrants not only as 

sub-themes but also as the basis of my analysis of South African migration and labour 

law against international law.  

 

4.5.1 Right to Equality and Non-discrimination  

The right to equality and non-discrimination in the protection of women migrant 

workers is protected in international and regional laws. The ICCPR and ICESCR 

require states to guarantee rights without discrimination based on sex, nationality or 

other status.832 CEDAW General Recommendation No. 26 explicitly addresses the 

situation of women migrant workers by urging states to recognise the heightened 

vulnerabilities they encounter, such as discrimination, exploitation and violence.833 

CEDAW states that the adoption of substantive equality is essential for achieving 

equality for women migrant workers. This is vital for this study as women migrant 

workers are exposed to multiple layers of discrimination, exploitation and violence, 

hence the need to make use of a gender responsive framework to eliminate 

discrimination against women migrant workers. Article 1 of the ICPRMW recognises 

that migrant workers and their families face a range of challenges, including 

discrimination and exploitation. It sets out fair working conditions.834 The ICPRMW 

prohibit discrimination based on sex, race, nationality, or other status. Although South 

 
832  ICESCR 1966:art 3; ICCPR 1966:art 2. 
833  CEDAW General recommendation no.26 on Women Migrant Workers 2008:par. 11-13. 
834  ICPRMW:art. 7,25 & 26. 
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Africa has not yet ratified the ICPRMW, it remains a key international instrument that 

guides migration laws. 835  

The regional instruments also reflect international statutes regarding equality and 

discrimination. In Articles 2 and 3, the African Charter states that all forms of 

discrimination against women must be eliminated for their rights to be protected.836 

The Maputo Protocol echoes the same sentiments as the African Charter. It goes a 

step further, encouraging states to combat all forms of discrimination by drafting and 

implementing appropriate legislative measures. In fact, the ACHPR and Maputo 

Protocol favour a substantive equality approach in order to ensure that the rights of 

women migrant workers are protected.837 The SADC Protocol on Gender and 

Development, in its preamble, mandates that nations work to abolish discrimination 

against women in all spheres of society. The SADC (LMAP) 2020-2025 further 

emphasises the creation of rights-based, gender-sensitive national labour migration 

policies. These policies aim to address the specific challenges faced by women 

migrant workers, such as discrimination. This is also confirmed in Article 7 of the SADC 

Protocol on Employment and Labour, which prohibits discrimination against women.  

South Africa’s Constitution is very clear and states that everyone is equal before the 

law and cannot be discriminated against. Unfair discrimination is when a person is 

discriminated against based on gender, race, ethnicity and social origin. The South 

African Constitution adopts a substantive equality approach, but this is not reflected in 

its immigration laws. 

The discussion in Section 4.3.2 reveals that the Immigration Act's primary role is 

administrative, governing the entry, stay, exit, and issuance of various types of permits 

in South Africa.838 The Immigration Act or its amendments does not contain 

clauses/provisions safeguarding the right to equality and non-discrimination for 

women migrant workers, who face multiple intersecting forms of discrimination on the 

grounds of gender, race, social origin and migration status. Failure to include a 

substantive equality clause in the Immigration Act or its amendments leaves women 

migrant workers exposed to structural and gender specific vulnerabilities. From the 

 
835  ICPRMW:art. 7,25. 
836  African Charter 1986:art 18(c ) 
837  ACHPR:art. 2; Maputo Protocol:art. 2. 
838  Immigration Act (amendments of 2004, 2007 & 2014). 
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discussion in section 2.4.2, for gender equality to be achieved, substantive equality is 

one of the critical constitutional values which must be present.  

Are there any countries which have taken into consideration or incorporated gender 

and intersecting vulnerabilities in their immigration policies? A closer look at Canada 

reveals that a gender-based analysis (GBA+) lens was applied, and this process 

involved factoring in gender, diversity, and intersectionality in its immigration, 

citizenship, and refugee policies.839 Sweden followed suit by integrating a gender 

equality goal in its migration and asylum policies.840 The Philippines explicitly protects 

women domestic workers through bilateral agreements.841 These bilateral agreements 

set standards for minimum wage, rest days, and health insurance, and specifically 

prohibit employers from holding workers’ passports.842 Failure to include a substantive 

equality clause in South Africa's immigration laws shows that the laws are neither 

gender sensitive nor able to protect women migrant workers' rights better. Hence, 

there is a need for a gender-responsive approach to correct the defect in the law. 

The Employment Equity Act promotes equity in the workplace. The challenge with the 

Act is that although it focuses on specific groups, which include black people, women 

and persons with disabilities843 it fails to acknowledge women migrants and the 

multiple layers of vulnerabilities they encounter. The Labour Relations Act and the 

Basic Conditions of Employment Act are gender-neutral and apply to all employees. 

Important to note is that they do not protect undocumented or informal sector workers, 

where most women migrant workers are concentrated.  

The formal equality approach adopted by the South African migration and labour laws 

fails to address the structural and gendered vulnerabilities faced by women migrants, 

thereby perpetuating de facto inequality and undermining the state’s international and 

regional obligations. This study therefore argues in favour of a  gender-responsive 

 
839  Government of Canada “Departmental Plan 2023–2024: Gender-Based Analysis Plus (GBA+). 

Immigration, Refugees and Citizenship”, https://www.canada.ca/en/immigration-refugees-
citizenship/corporate/publications-manuals/departmental-plan-2023-2024/gender-based-analysis-
plus.html (accessed on 18 July 2025).  

840  Swedish Migration Agency “Sustainability and Human Rights”, 
https://www.migrationsverket.se/en/about-the-swedish-migration-agency/this-is-what-the-swedish-
migration-agency-does/sustainability-and-human-rights.html (accessed on 18 July 2025). 

841  Republic of the Philippines Republic Act No. 10022: An Act Amending the Migrant Workers and 
Overseas Filipinos Act of 1995 (RA 8042) (2010) Official Gazette 
https://www.officialgazette.gov.ph/2010/03/08/republic-act-no-10022/ (accessed on 18 July 2025). 

842  Act Amending the Migrant Workers and Overseas Filipinos Act . 
843  Employment Equity Act. 
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framework which addresses the structural and gendered vulnerabilities faced by 

women migrants. 

 

4.5.2 Right to Human Dignity and Freedom of the Person 

CEDAW General Recommendation No. 35 clearly states that violence against women 

constitutes a violation of their fundamental rights to human dignity and freedom of the 

person.844 CEDAW defines discrimination to include gender-based violence. Sexual 

violence is also another form of gender based violence, as evidenced by the CEDAW 

Committee. Sexual violence is framed as gender based violence, which infringes on 

the human rights and dignity of women migrant workers.845  

CEDAW, through General Recommendation No.26, acknowledges the heightened risk 

of violence faced by women migrant workers, especially in isolated or informal sectors 

such as the domestic or farm sectors.846 International and regional human rights 

instruments oblige states to prevent, investigate and punish acts of gender-based 

violence. It urges states to adopt gender sensitive frameworks to protect women 

migrants from abuse.847  

The ILO Convention explicitly acknowledges in its preamble that violence and 

harassment at work constitute human rights violations or abuses and are not 

compatible with fair working conditions, and affect women in precarious 

employment.848 The Convention encourages member states to adopt an integrated 

gender-responsive approach per national laws to prevent and eliminate violence and 

harassment at work.849 The Global Compact for Safe, Orderly and Regular Migration 

(2018) urges states to incorporate a gender perspective in all migration policies, with 

specific measures to protect women migrants from sexual violence and exploitation. 

 
844  CEDAW Committee, General Recommendation No. 35 on Gender‑Based Violence against 

Women, updating General Recommendation No. 19, UN Doc CEDAW/C/GC/35 (14 July 2017):par. 
1, 6, 21.  

845  CEDAW Committee, General Recommendation No. 26 on Women Migrant Workers, 
CEDAW/C/2009/WP.1/R (5 December 2008):par. 13 & 26(a). 

846  CEDAW General Recommendation No. 26 on Women Migrant Workers:par. 11–12. 
847  CEDAW General Recommendation No. 26 on Women Migrant Workers:par. 11–12. 
848  ILO Convention Concerning the Elimination of Violence and Harassment in the World of Work 

(C190), 2019:art. 1–2.(entry into force 25 June 2021). 
849  ILO Convention Concerning the Elimination of Violence and Harassment in the World of Work:art. 

4(2). 
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The African Charter prohibits gender-based and sexual violence. The African Charter 

guarantees the right to life and physical integrity, stating that every person shall be 

entitled to respect for life and the integrity of the person, including protection from all 

forms of violence.850 The Charter protects the dignity inherent in human beings and, 

most importantly, the right to be free from cruel, inhuman or degrading treatment.851 

The Charter further requires states to eliminate discrimination against women and to 

ensure the protection of their rights as stipulated in international declarations and 

conventions.852 Although the Charter does not define GBV in any of its provisions, the 

African Commission on Human and Peoples’ Rights interpreted these provisions in its 

General Comments and Concluding Observations to include a state’s obligation to 

prevent and punish sexual and gender-based violence.853 

 The Maputo Protocol is specific to GBV and sexual violence. It is the first binding 

African legal instrument that explicitly defines, prohibits, and obliges states to combat 

GBV and sexual violence, rather than leaving it open to interpretation.854 The state 

obliges states to enact laws prohibiting all forms of violence against women, including 

sexual violence, in both public and private spaces.855 The Protocol further calls on 

states to integrate a gender perspective into their immigration laws and policies to 

protect migrant women. The Protocol further calls on states to investigate, prosecute 

and punish acts of sexual and gender-based violence. This shows that the drafters of 

the Maputo Protocol were aware that migrant women were vulnerable and could fall 

victim to GBV.856 

The African Union Migration Policy (2018) is a non-binding but soft law recognising 

that gender is cross-cutting.857 It urges member states to protect migrant women from 

gender-based violence, especially during migration at borders and in employment. 

 
850 African Charter:art. 4. 
851 African Charter:art. 5. 
852 African Charter:art. 18(3). 
853 African Commission on Human and Peoples’ Rights, General Comment No 4 on the African Charter 
on Human and Peoples’ Rights: The Right to Redress for Victims of Torture and Other Cruel, Inhuman 
or Degrading Punishment or Treatment (Article 5) (2017) paras 57-61 & African Commission on Human 
and Peoples’ Rights, Guidelines on Combating Sexual Violence and its Consequences in Africa 
(“Niamey Guidelines”), adopted 5 November 2017.p14-17. 
854   Maputo Protocol:art art 4–6, 11. 
855  Maputo Protocol:art. 4. 
856  Maputo Protocol:art. 8(f). 
857  African Union Commission, Revised Migration Policy Framework for Africa and Plan of Action 

(2018–2030), at 34–35. 
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Furthermore, it is obliged to ensure access to psychosocial, legal and medical support 

for victims of GBV. 

The SADC Protocol on Gender and Development acknowledges the distinct 

manifestations of gender-based violence encountered by women migrant workers.858 

This includes instances of sexual violence. States are urged to adopt measures which 

prevent and address gender-based violence targeting women migrant workers.859 

According to a 2021 report by Heard, women migrants, particularly those in domestic 

work, face high levels of GBV due to intersecting vulnerabilities. Women migrant 

workers in South Africa are not only exposed to labour market discrimination and 

exploitation but are also victims of sexual violence, as reported in Chapter 2. As 

evidenced in Chapter 2, it is clear that women migrant workers were afraid to report 

their abusers/perpetrators, as this could lead them to lose their jobs. 

In South Africa, the Constitution guarantees the right to freedom and security of the 

person, including the right to be free from all forms of violence.860 The Immigration Act 

and the Refugees Act contain no explicit provisions addressing GBV against women 

migrants.861 Whilst it is commendable that South Africa has a constitutional and 

statutory framework against gender-based violence. There are gaps in the Immigration 

Act, as it does not include any provisions or clauses prohibiting GBV. 

The Employment Equity Act (EEA) includes harassment as a form of unfair 

discrimination.862 However, it does not provide specific protections for migrant workers, 

and enforcement remains weak in domestic, farm and informal work sectors.863  

The Labour Relations Act focuses mainly on fair labour practices, specifically the right 

to freedom of association and protection against unfair dismissal.864 It does not 

mention gender-based violence or sexual harassment protections. The Basic 

Conditions of Employment Act865 sets minimum working conditions but does not 

directly address GBV or sexual harassment. The Code of Good Practice on the 

Handling of Sexual Harassment Cases (2005), issued under the EEA, is significant in 

 
858  SADC Protocol on Gender and Development 2008:sec. 23(2). 
859  SADC Protocol on Gender and Development:art. 20–25. 
860  Constitution:sec. 12(1)(c). 
861  Bradley 2024. 
862  Employment Equity Act:sec 6(3). 
863  Olivier & Govindjee 2018:317. 
864  Labour Relations Act. 
865  Basic Conditions of Employment Act.  
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providing a framework and guidelines for handling sexual harassment in the 

workplace. Important to mention that it does not apply directly to women migrant 

workers in the informal sector or those without formal contracts.866 

South African labour laws do not address the gendered vulnerabilities of women 

migrant workers as per the standards under the CEDAW General 

Recommendations867 and the ICPRMW. South Africa has not ratified the ICPRMW or 

ILO Convention No. 190 on Violence and Harassment (2019). The ILO Convention 

190 on Violence and Harassment (2019) obliges states to protect all workers, including 

migrants, against violence and harassment in the workplace. The lack of ILO 

Convention No. 190 and ICPRMW ratification further shows a gap between 

international standards and domestic law. 

 

4.5.3 Right to Fair Working Conditions 

International and regional laws recognise the right to just and favourable working 

conditions and state the basic rules. The ILO Migration for Employment Convention 

emphasises that migrant workers should not be discriminated against in terms of 

pay.868 The Migrant Workers Convention goes a bit further, directly addressing migrant 

labour and working conditions to eliminate exploitation, forced labour, and 

discrimination. It even sets out standards for their treatment, extending cover to 

encompass wages, recruitment practices, and working conditions.869 As was 

discussed earlier in Chapter 3, Section 3.3.1, these two ILO Conventions were 

adopted when men were more dominant in the migration streams. The Domestic 

Workers Convention is more specific and focuses explicitly on the importance of 

domestic workers' rights, where the majority of workers are women migrants. This 

Convention sets global standards by promoting decent working conditions similar to 

those available to other workers in the same country.870 These include weekly day-

offs, limits to hours of work, minimum wage coverage, overtime compensation and 

transparent information on the terms and conditions of employment.871 Article 7 of the 

 
866  Benjamin 2015:304. 
867  CEDAW General Recommendation No.19: 2008:par. 26, 35.  
868  ILO Migration for Employment Convention 1949:art. 6.  
869  Migrant Workers Convention 1975:art. 1 & 9-12. 
870  Domestic Workers Convention 2011:art. 3, 5, 6. 
871  Domestic Workers Convention 2011:art. 3, 5, 6, 10, 11 & 13. 
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ICESCR and Articles 25-27 of the ICPRMW guarantee equal treatment with nationals 

on remuneration, hours of work, rest and safety. 

CEDAW protects the right to work as an inalienable right for women and ensures equal 

remuneration and benefits.872 CEDAW General Recommendation 26 on Women 

Migrant Workers 2008 urges states to recognise the vulnerabilities that women migrant 

workers face so that they ensure equal treatment, fair wages and protection against 

abuse and exploitation in all sectors of employment.873 This General Recommendation 

is not generalised but specific to women migrants due to the multiple layers of 

discrimination that they encounter. 

The Maputo Protocol acknowledges the exploitation of women and demands 

preventive and punitive actions by states.874 The SADC Protocol on Employment and 

Labour (2014) and the SADC Labour Migration Policy Framework (2020-2030) call on 

member states to ensure migrant workers receive equal and decent working 

conditions. 

South Africa’s Immigration Act 2002 does not contain any provisions specifically 

detailing fair work conditions. The labour laws LRA, BCEA and Occupational Health 

and Safety apply to all workers irrespective of nationality. Unfortunately, enforcement 

in practice is weak or non-existent in informal sectors such as domestic work and 

agriculture, where women migrant workers are concentrated and exploitative practices 

such as long working hours, underpayment and lack of contracts are mostly reported. 

Women migrant workers do not report these cases as they fear losing their jobs or 

being deported. 

While South Africa’s labour laws recognise basic rights related to working conditions, 

they fail to include gender-responsive standards mandated by CEDAW. As a result, 

labour and migration laws do not adequately secure fair working conditions for women. 

 

  

 
872  CEDAW:art. 11(1). 
873  CEDAW General Recommendation No 26 & CEDAW General Recommendation No. 35. 
874  Maputo Protocol:art. 4. 
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4.5.4 Right to Social Security and Healthcare  

Denial of access to health and social security affects the right to equality and dignity. 

The right to access social security for women migrant workers is protected under 

international law. The Migration for Employment Convention stipulates that migrant 

workers should be provided with social security and medical care.875 The Migrant 

Workers Convention weighs in by explicitly setting out standards for social security 

and access to healthcare for migrant workers.876 A migrant worker can claim social 

security in situations of illness, injury, maternity, disability and old age.877 The Migrant 

Workers Convention goes on to guarantee urgent medical care to all migrant workers 

and their family members. The Domestic Workers Convention also acknowledges and 

makes provision for social security.878 CEDAW General Recommendation No. 26 

requires states to ensure that migrant women have access to healthcare and social 

services. This is especially so in employment contexts where women are vulnerable 

to abuse and exploitation.879 The right to social security is recognised in the ICESCR, 

ICPRMW and Maputo Protocol.880 These instruments explicitly instruct states to 

ensure that all individuals, including migrants, enjoy an adequate standard of health 

and access to social security without discrimination. The SADC Protocol on Gender 

and Development recognises the importance of social security and healthcare for 

women and emphasises that women migrant workers face multiple layers of 

discrimination. The state is encouraged to implement measures that ensure all women 

have access.881  

South Africa’s Constitution882 guarantees the right to healthcare and social security to 

everyone residing in South Africa. It is important to note that the rights are, however, 

limited based on migration status. In the case of Khosa v Minister of Social 

Development, the Court held that it would be unconstitutional to exclude permanent 

residents from social grants. The Social Assistance Act limits benefits to South African 

citizens and permanent residents, excluding temporary and undocumented 

 
875  ILO Migration for Employment Convention 1949:art. 9. 
876  ILO Migrant Workers Convention 1975:art. 1, 9-12, 14. 
877  ILO Migrant Workers Convention 1975:art. 27. 
878  ILO Domestic Workers Convention 2011.  
879  CEDAW Committee General Recommendation No. 26 on Women Migrant Workers 2008:par. 206. 
880  ICESCR 1966:art. 9; ICPRMW 1966:art. 25-27; Maputo Protocol 2003:art. 13.  
881  SADC Protocol on Gender and Development 2008:art. 23(2). 
882  Constitution 1996:sec. 27 1 (a) & (c). 
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migrants.883 Most of whom are women migrant workers. The National Health Act 61 of 

2003 provides for access to basic healthcare services for all, but in practice, 

institutional discrimination and administrative barriers restrict undocumented migrants. 

In sectors such as domestic work, women migrants are often excluded from formal 

occupational health coverage as a result of informal employment arrangements. This 

was illustrated in the case Mahlangu case already discussed in section 2.4.2. 

The discussion in section 2.3.5.2 showed that women migrant workers who were 

injured at work were not allowed to report that they had been injured at work. This 

indicates that, even though the case of Mahlangu was a groundbreaking ruling that 

extended compensation rights to domestic workers, other groups of migrant workers 

continued to suffer in silence and not benefit from COIDA. Women migrant workers 

who engage in sex work to supplement their low wages are not able to access 

healthcare services due to the prevailing stigma associated with sex work. 

 

4.6 CONCLUSION 

In summary, this chapter has shown that despite South Africa's array of constitutional, 

migration, and labour laws that afford certain protections to women migrant workers, 

these measures are insufficient. Even though the Constitution outlines robust 

guarantees for equality, dignity, and fair labour practices, the Immigration Act and 

associated policies remain limiting, largely neutral in terms of gender, and neglectful 

of the unique vulnerabilities faced by women. Labour laws do provide minimum 

protections, but enforcement is weak in the informal sectors, where a significant 

number of women migrants work. Importantly, South Africa’s migration laws and 

policies continue to reflect exclusionary practices rooted in the colonial and apartheid 

periods, exemplified by the Native Land Act, which established control and 

dispossession. This historical impact is evident in current strategies that emphasise 

control and skills-based entry rather than inclusive safeguards. When measured 

against international and regional criteria, South Africa’s legal structure is inadequate 

in providing substantive equality, sufficient remedies, and protections that effectively 

respond to gender concerns. Therefore, in addressing the research question, it is clear 

 
883  Social Assistance Act 59/1992. 
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that while South Africa has laws in place, they do not adequately protect the rights of 

women migrant workers, highlighting the urgent need for the GLI, which can aid laws 

in becoming more gender responsive and better able to protect the rights of women 

migrant workers in South Africa. 
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CHAPTER 5: METHODOLOGICAL TOOL TO MEASURE GENDER 

RESPONSIVENESS IN LEGISLATION 

5.1 INTRODUCTION 

Chapter 4 discussed the South African laws and policies. This chapter introduces and 

thoroughly discusses the methodological tool used to assess gender responsiveness 

in legislation, the Gender Legislative Index (GLI). The primary objective is to provide 

a comprehensive understanding of the GLI, its underlying framework, and its practical 

application in evaluating laws for their gender-sensitive qualities. The chapter begins 

by exploring the foundational aspects of the GLI, examining its structure and 

elucidating how it grades laws on a spectrum ranging from gender-regressive to 

gender-responsive. A unique feature of the GLI is its capacity to differentiate between 

a law's stated intention and its likely effect, which will be a central point of discussion, 

highlighting how these two aspects can diverge and impact the actual gender 

outcomes of legislation. Following this, the chapter provides a detailed analysis of the 

GLI's criteria, which comprise seven key questions used to evaluate laws and policies. 

To substantiate the GLI's credibility and viability as an assessment tool, examples of 

its implementation in various countries, including Australia, Indonesia, the Philippines, 

and Sri Lanka, will be presented. The discussion will also address the inherent 

challenges and successes encountered during the GLI's application, providing a 

balanced perspective on its utility. A comparative analysis will then be undertaken, 

contrasting the GLI with other existing tools to underscore why the GLI stands out as 

the most suitable instrument for evaluating laws for gender responsiveness. 

Furthermore, the chapter will address a critical aspect often overlooked in legislative 

assessment: the monitoring of implementation. While the GLI excels at evaluating the 

text of laws, it does not inherently monitor their post-enactment implementation. This 

section will discuss mechanisms and bodies, both international and national, that can 

effectively monitor these laws to enhance accountability and transparency. Finally, the 

chapter will position the GLI within the broader global development agenda, 

specifically examining its crucial role in achieving the Sustainable Development Goals 

(SDGs) 2030 Agenda and the African Union Agenda 2063. The chapter concludes by 

applying the GLI to the South African legislative framework, assessing the gender 
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responsiveness of its migration and labour laws, and discussing their capacity to 

address the vulnerabilities faced by women migrant workers. 

The next section therefore turns to the conceptual foundations of the Gender 

Legislative Index, outlining its historical development, structure and underlying 

assumptions, and then demonstrating how it operates as a tool for assessing gender 

responsiveness in law. 

 

 

5.2 GENDER LEGISLATIVE INDEX 

After introducing the purpose of the GLI and its relevance to gender-responsive law-

making, this section sets out the origins and conceptual basis of the Index, establishing 

the framework for subsequent analysis. 

5.2.1 Background of the Gender Legislative Index 

A Gender Legislative Index (GLI) is a tool used to evaluate and score legislation by 

grading it from gender regressive to gender-responsive when set against global 

benchmarks from international law, such as CEDAW.884 The GLI builds on the premise 

that countries that have ratified CEDAW have committed to ensuring women 

thoroughly enjoy their rights. Furthermore, it is based on the idea that gender should 

be considered at the outset of the drafting process in all areas of law. Warren, 

however, notes that while this might be the general view in areas of law such as 

domestic violence and reproductive law, a gender lens is not often used in areas of 

law such as bankruptcy or taxation, which are often erroneously considered gender-

neutral.885 When laws are appropriately drafted with gender incorporated, this 

enhances the protection of women's rights. GLI is designed to help legislators, 

activists, and advocates develop a body of law that works better for women. It aims to 

get the law right in the first place rather than invest in poor or average laws that later 

need amending.886 At a higher level, Vijeyarasa argues that it seeks to reveal how 

 
884  Vijeyarasa 2019:275. 
885  Warren 2002:23. 
886  Vijeyarasa 2019:276. 
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domestic law, enacted and evaluated, has addressed the underlying gendered 

inequalities that women face.887 

As seen in Chapter 2, women and other gender minorities have historically faced 

systemic discrimination and unequal treatment under the law. By considering gender, 

laws can help rectify these long-standing disparities. A failure to consider gender 

means laws may unintentionally perpetuate or exacerbate gender inequalities. For 

example, policies that appear neutral on the surface may have disproportionately 

negative impacts on women. The GLI is comprehensive and not only measures the 

gender responsiveness of laws. It also assesses the intention of legislation and 

policies against their likely effect.  

To understand how these conceptual elements are operationalised in practice, the 

following subsection unpacks the GLI’s framework and the two-scale assessment 

structure that underpins the Index. 

 

 

 

5.2.2 Framework for a Gender Legislative Index 

Building on the background above, this section explains the technical design of the 

GLI, detailing the evaluative scales through which intention and likely effect are 

assessed.  

The GLI establishes two scales by which an evaluator assesses laws. The first scale 

is from gender regressive to gender responsive.888 The GLI considers the law's 

intention and likely effect necessary. Therefore, the GLI measures the gender 

responsiveness of laws based on their intended effect and likely outcome.889 The first 

scale evaluates the law for its intention to ascertain where it fits on the scale. The scale 

will also evaluate the law for its likely effect to ascertain its point on the scale. This 

topic is further discussed in the next section. 

The second scale establishes an overall assessment of legislation ranging from “[c] 

complete disregard for international standards” to “[m]eeting international 

 
887  Vijeyarasa 2022:68. 
888  Vijeyarasa 2019:275. 
889  Vijeyarasa 2019:278. 
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standards.”890 Where the law's intention is gender responsive, and the likely effect is 

also gender responsive, then that law meets international standards. Where, however, 

the intention of the law is gender responsive, but its likely effect will be gender 

regressive, the result is that the law will be in complete disregard of international law. 

The two scales of assessments will be discussed below.  

To anchor these scales within the broader gender-equality discourse, the next section 

clarifies the distinctions among gender-responsive, gender-neutral, gender-blind and 

gender-regressive legislation, which form the interpretive backbone of the GLI’s 

scoring process. 

Gender-responsive legislation recognises and addresses individuals' needs, 

challenges, and opportunities based on gender norms, roles, and relations.891 It 

involves understanding how gender influences people's experiences and outcomes in 

various contexts, such as education, health, employment, and social services, and 

taking deliberate actions to ensure that policies, programmes, and initiatives are 

equitable and effective for all genders.892 

Gender-responsive laws and policies address gender based barriers, respect gender 

differences and enable structures, systems, and methodologies to be sensitive to 

gender to close gaps and eradicate gender-based discrimination. In financial law, a 

regulation that simplifies banking practices to reach more women, such as reducing 

the minimum deposit and other requirements for opening a bank account for female 

applicants, would be considered gender-responsive.893 In some contexts, this type of 

legislation would be classified as affirmative action or positive discrimination. Reducing 

the minimum deposit would enable more women to open bank accounts. Furthermore, 

this would help provide financial independence, and a lower minimum is required 

because women, on average, earn less than men. In health, a law that guarantees all 

women, including married and unmarried individuals, adolescents, and adult women, 

 
890  Vijeyarasa 2019:278. 
891  INEE “Gender responsive”, https://inee.org/eie-glossary/gender-responsive (accessed on 21 

October 2024). 
892  INEE “Gender responsive”, https://inee.org/eie-glossary/gender-responsive (accessed on 21 

October 2024) 
893  Beijing Declaration and Platform of Action, Adopted at the Fourth World Conference on Women 

1995 (UN Doc. A/CONF. 177/20 (1995) and A/CONF. 177/20/Add. 1 (1995)) 63(c).  
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access to age-appropriate, scientifically evidence-based, comprehensive family 

planning services and information would be gender-responsive.894 

Legislation which is gender-responsive in the context of women migrant workers would 

aim to recognise and address the unique challenges and vulnerabilities they face due 

to their gender and origin. In Chapter Two, I discussed how women migrant workers 

are often at higher risk of exploitation, harassment, and abuse. Gender-responsive 

migration laws and policies would include provisions that explicitly address these 

vulnerabilities faced by women migrant workers by ensuring that there are well-

established, effective legal redress systems that are easily accessible and provide 

safer working conditions. 

A gender-responsive framework recognises that universal human rights principles 

must be translated into context-specific protections to uphold the rights of vulnerable 

groups. It actively confronts gender inequalities and discrimination.895 They make 

legislative systems more responsive to explicit and implicit gender issues, including 

violence and abuse disproportionately affecting women and girls.896 Vijeyarasa affirms 

that gender-responsive legislation enables greater accountability in law and policy 

implementation, considering the specific needs of different sexes and different 

gendered perspectives on pivotal social, economic, and political issues.897  

Vijeyarasa argues that a gender-responsive framework is essential to ensure the 

adequate protection of the rights of women migrant workers.898 Consequently, 

scholars emphasise the need to move beyond gender neutrality, which embodies 

universal human rights principles and adopt a targeted, contextualised, gender-

responsive approach.899 For it to be effective, gender-responsive law-making must 

include measures to secure and monitor the legislation's implementation, including the 

allocation of adequate resources and gender-responsive budgeting. The following 

 
894  GLI “Scoring legislation and ranking countries”, https://www.genderlawindex.org/scoring (accessed 

on 23 October 2024). 
895  Mandhane 2018:344-360. 
896  UN Women “From evidence to action: Tackling gender-based violence against migrant women and 

girls”, https://www.unwomen.org/en/digital-library/publications/2021/10/policy-brief-from-evidence-
to-action-tackling-gbv-against-migrant-women-and-girls (accessed on 14 July 2025). 

897  Vijeyarasa 2019:274-279. 
898  Vijeyarasa 2019:274-279. 
899  Vijeyarasa 2019; Götzmann & Bainton 2021:171. 
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section defines gender-neutral legislation and explains its differences from gender-

responsive legislation. 

Gender-neutral legislation makes no distinctions based on gender or sex.900 This was 

clearly illustrated in 1948, when the UN General Assembly proclaimed the Universal 

Declaration of Human Rights in gender-neutral terms, underlining the equal rights of 

men and women and the prohibition of discrimination based on sex.901 The UN Human 

Rights Commission drafted the Declaration, chaired by Eleanor Roosevelt.902 This was 

a good start in theory, and it was belatedly followed by the two International Covenants 

of 1966.903 General human rights treaties prohibit discrimination on the grounds of sex 

and obligate state parties to ensure equal rights for men and women.904 But in practice, 

UN member states had to admit the obvious in 1979, that “extensive discrimination 

against women continued to exist”, hence the need for a gender-specific convention, 

culminating in the adoption of CEDAW.905 

Stereotyped roles for “superior” men and “inferior” women have long been deeply 

entrenched in the cultural and religious traditions of many societies.906 Thus, while 

CEDAW is one of the most widely accepted of the nine core human rights treaties at 

the UN level, it is also riddled with the most far-reaching and impermissible 

reservations by states. These states fear the practical realisation of women’s rights 

and the creation of substantive equality with men because that inevitably requires “a 

change in the traditional role of men as well as the role of women in society and the 

family”, as the preamble of CEDAW expressly and rightly states.907 

Scholars contend that human rights treaties are framed in such a way that they often 

utilise gender-neutral language to be all-inclusive. Still, they overlook the distinct 

vulnerabilities and discrimination experienced by female migrants.908 For instance, the 

everyday use of the term “migrant worker” masks significant differences in the lived 

 
900  Vijeyarasa 2019:274-79. 
901  Universal Declaration of Human Rights, 1948. UN General Assembly Resolution 217 A (III). 
902  Glendon 2001. 
903  The International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on 

Economic, Social and Cultural Rights (ICESCR). On December 16th, 1966, the United Nations 
General Assembly adopted two covenants in its resolution 2200 A (XXI).  

904  ICCPR:art.2(1), 3 & 26; ICESCR:art. 2(2), 3. 
905  Preamble of CEDAW. 
906  Vujadinovic et al. 2023:4. 
907  Vujadinovic et al. 2023:4. 
908  Boyd & Grieco 2003. 



185 
 

realities between males and females in the migrant workforce.909 Generalised treaties 

also tend to lack specific mechanisms tailored to prevent the exploitation or abuse of 

women migrants, who confront risks such as workplace sexual violence, trafficking, 

and unequal wages.910 While general human rights frameworks establish important 

protections, it has been argued that they frequently fail to address the multidimensional 

challenges encountered specifically by marginalised groups like women migrant 

workers.911 An amendment of gender neutral migration legislation to include 

substantive provisions protecting women’s rights would provide a gender-responsive 

perspective on the law. 

However, there may be instances where a gender perspective is deemed 

unnecessary, such as a law amending the definition of a legal term that seems 

inconsequential from a gender perspective.912 The adverse effect is that such 

neutrality may become “gender blind”, overlooking situations where gender 

considerations should have been considered.913 Often, the term “gender neutral” has 

positive connotations.914 Gender neutrality signifies a commitment to equality and 

fairness, ensuring that all individuals, regardless of gender, have an equal opportunity. 

In the area of financial services regulation, a law that guarantees women access to a 

bank loan without needing the signature of a male counterpart would often be 

considered gender-neutral for guaranteeing neutral treatment of male and female 

applicants, countering past practices that tended to require a male relative’s signature 

for a female’s application.915 However, the GLI, discussed in the next section, would 

not classify such a law as “neutral,” as a gender perspective is indeed required.916 

Instead, the law may be classified as gender-blind if it fails to recognise that, despite 

making the loan requirements the same for men and women, they often face other 

barriers to accessing credit, including insufficient collateral.917 Laws should be drafted 

 
909  Hune 1991. 
910  Satterthwaite 2005. 
911  Chinkin 2019:270. 
912  GLI “Scoring legislation and ranking countries”, https://www.genderlawindex.org/scoring (accessed 

on 23 October 2024). 
913  Vijeyarasa 2019:274-279. 
914  GLI “Scoring legislation and ranking countries”, https://www.genderlawindex.org/scoring (accessed 

on 23 October 2024). 
915  Buttner 1993:59. 
916  GLI “Scoring legislation and ranking countries”, https://www.genderlawindex.org/scoring (accessed 

on 23 October 2024). 
917  GLI “Scoring legislation and ranking countries”, https://www.genderlawindex.org/scoring (accessed 

on 23 October 2024). 
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to reduce or eliminate these barriers. A law could be classified as gender-responsive 

if, in addition to treating men and women equally in terms of the signatories required, 

it created additional pathways for women to more easily access credit despite not 

having property or collateral in their name.918 

It is essential to recognise that a seemingly gender-neutral law could be gender-blind. 

For example, the decision to rename a street, district, province, hospital or school may 

not require a gender perspective; however, if ten main streets in a town were renamed 

to reflect male national heroes without including a single female national hero, such a 

law would be considered gender blind.919 

Acknowledging the limitations of gender-neutral and gender-blind laws and policies in 

effectively safeguarding women's rights is crucial. The absence of gender-specific 

provisions within these frameworks often leads to disregarding or neglecting the 

consequences of systemic gender discrimination. This should be a cause for concern 

and a strong motivation to address these issues.920 There is a close link between 

gender-blind and gender-neutral legislation.  

Gender blind migration laws fail to show the different gendered realities faced by male 

and female migrants.921 Gender-blind legislation must recognise men's and women's 

distinct needs and experiences.922 For instance, if legislation is enacted to make low-

cost public transport available in urban areas while seemingly gender-responsive, 

such laws could be evaluated as gender-blind in their likely effect if they fail to consider 

women's specific needs, as reflected in a spate of global studies on women’s 

experiences of unsafe cities.923 A law would be considered gender-blind if it failed to 

guarantee access to transportation at relevant hours for women who are informal 

workers or those doing shift work, ignored the need for street lighting at night near bus 

 
918  GLI “Scoring legislation and ranking countries”, https://www.genderlawindex.org/scoring (accessed 

on 23 October 2024). 
919  GLI “Scoring legislation and ranking countries”, https://www.genderlawindex.org/scoring (accessed 

on 23 October 2024). 
920  Chinkin 2019:270. 
921  Hune 1991. 
922  Peberdy 2008. 
923  ACTIONAID “Safe cities for women and girls”, https://www.actionaidusa.org/work/safe-cities/ 

(accessed on 3 June 2024). 
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terminals and other transportation hubs, and lacked penalties for sexual harassment 

in public spaces.924 The following section discusses gender-regressive legislation. 

Gender-regressive legislation directly opposes global women's rights standards.925 

Gender-regressive legislation refers to laws and policies that roll back existing rights, 

protections, or advances towards gender equality. These laws can disproportionately 

impact women, non-binary individuals, lesbians, gays, bisexual, transsexual and 

queer or questioning persons, other sexual orientations, gender identities, and 

expressions that are not explicitly included in the LGBTQI+ acronym, such as 

pansexual, asexual, non-binary, intersex, and others. The laws further undermine their 

legal standing, economic opportunities, access to healthcare, and personal freedoms. 

It overtly ignores gender and entrenches women's inequality across social, financial 

and political realms.926 Legislation which excludes women migrant workers from 

accessing social services is an example of gender-regressive legislation as it leaves 

them vulnerable to exploitation, abuse and human trafficking. Laws that prohibit 

women’s access to safe and legal abortion or criminalise women and their providers 

are also gender regressive.927 In this context, “their providers” refers to healthcare 

professionals who offer abortion services. These include doctors, nurses, midwives, 

and other medical practitioners involved in providing safe and legal abortion care. 

Laws that criminalise abortion often apply not only to the women seeking abortions but 

also to these healthcare providers, who can face legal penalties for performing or 

assisting in the procedure. 

These laws often impose significant barriers to accessing abortion services, thereby 

reversing progress made in reproductive rights. In the case of Roe v Wade,928 the 

Supreme Court of the United States of America, on 22 January 1973, struck down 

Texas’s criminal ban on abortion. It held that the right to abortion is a “fundamental 

right.”929 The Court held that, along with decisions relating to marriage, contraception, 

education, and family relationships, the decision about whether to continue or end a 

pregnancy is fundamental to “personal liberty.”930 In doing so, the Court recognised 

 
924  Vijeyarasa 2019:278. 
925  Vijeyarasa 2019:274-279. 
926  Vijeyarasa 2020. 
927  Zampas & Gher 2008:249. 
928  Roe v Wade 410 U.S 113(1973) 155:164. 
929  Roe v Wade:155, 164. 
930  Roe v Wade:153. 
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the great “detriment that the State would impose upon the pregnant woman by denying 

this choice,” including the health and economic risks of being forced to continue a 

pregnancy.931 Roe v Wade had two key parts: First, the Court ruled that, before 

viability, it is a pregnant person’s decision, not the government’s, whether to continue 

a pregnancy. Accordingly, the government cannot ban abortion for any reason before 

viability.932 Second, Roe v Wade held that, as with other fundamental rights, 

restrictions on the right to abortion were subject to the most stringent level of 

constitutional review, often called “strict scrutiny.” This legal standard required that 

infringements on the right be narrowly tailored to serve a compelling government 

interest.933 Applying a trimester framework, Roe v Wade permitted more regulation of 

abortion as pregnancy advanced, but only when that regulation was evidence-based 

and consistent with how other similar medical procedures were treated; crucially, 

under Roe v Wade, the government was not permitted to put its thumb on the scale to 

pressure pregnant people about their decision whether to continue or end a 

pregnancy.934 The Roe v Wade decision made state abortion bans unconstitutional 

and abortion care legal, more accessible, and safer throughout the country.  

Soon after, abortion opponents pressed state and federal lawmakers to enact a wide 

range of restrictive abortion laws, attempting to reverse, directly or indirectly, Roe v. 

Wade’s guarantee of reproductive freedom. Lawsuits against such restrictions 

multiplied, with some reaching the Supreme Court. In a devastating decision that will 

reverberate for generations to come, on 24 June 2022, the United States Supreme 

Court eliminated the federal constitutional right to abortion in its ruling in Dobbs v 

Jackson Women’s Health Organisation.935 Ignoring almost 50 years of precedent, the 

ruling overturned Roe v Wade and returned regulatory authority over abortion to the 

states. While critics such as Siegel, Ziegler, Murray and Shaw argue that the ruling 

signifies the removal of a previously recognised constitutional right,936 it may more 

accurately be characterised as a restriction or withdrawal of precedent, a power the 

Court has exercised before and which aligns with constitutional doctrine. 

 
931  Roe v Wade:153. 
932  Roe v Wade:163. 
933  Roe v Wade:164-165. 
934  Roe v Wade:164-165. 
935  Dobbs v Jackson Women’s Health Organization 142 S. Ct. 2228 (2022). 
936  Siegel 2021:12-16.,Ziegler 2023:210-215 ,Murray&Shaw 2022:5-9. 
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This research advocates for gender-responsive legislation rather than gender-

regressive legislation. The following section discusses how the GLI measures the 

intention of laws versus their likely effect. 

 

5.2.3 Intention vs Likely Effect 

The GLI evaluates laws in two stages. First, it evaluates the law's 'intention' on a scale 

from gender regressive to gender-responsive.937 The GLI’s mandate is to establish the 

aim and purpose of the law’s enactment by focusing on its intention. The second stage 

the GLI evaluates is the law's likely effect.938 The GLI, on a gender regressive to 

gender responsive scale, also measures the likely impact the law will have based on 

its drafting.939 The two-stage evaluation approach is significant because the GLI 

acknowledges that the law may have one stated intention. Still, including or excluding 

a key provision from the law's text could undermine the law’s achievement of that 

intention or goal.940 To determine the intention, an evaluator must determine what the 

law is attempting to accomplish. In other words, an important question is, what is the 

stated goal of the law's enactment?941 To demonstrate the likely effect, an evaluator 

can ask what likely effect this law will have in this situation based on the drafting.942 

For instance, where a law seeks to criminalise sexual violence in schools but fails to 

provide victims access to information about their legal rights or services for survivors 

of violence or fails to protect victims’ confidentiality, a well-intentioned law may not, in 

the end, achieve gender-responsive outcomes.943 While the law's aim may be to 

address gender-based violence and protect victims, its failure to address these 

practical and systemic factors might render it gender-regressive in practice rather than 

delivering the gender-responsive outcomes it seeks.  

 
937  Vijeyarasa 2019:5. 
938  Vijeyarasa 2019:5. 
939  Vijeyarasa 2019:5. 
940  Vijeyarasa 2019:5. 
941  Vijeyarasa 2019:5. 
942  Vijeyarasa 2019:5. 
943  GLI “Scoring legislation and ranking countries”, https://www.genderlawindex.org/scoring (accessed 

on 23 October 2024). 
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In summary, the law is to prevent sexual violence in schools and punish perpetrators. 

However, where victims have no access to information about their legal rights, they 

may not be able to know where to report the sexual violence so that perpetrators are 

punished. Furthermore, where victims' confidentiality is not protected, this might place 

the victim's lives in danger and make them more vulnerable to intimidation or sexual 

violence the law seeks to prevent. Failure to provide victims with services might also 

leave them vulnerable and prone to experiencing more sexual violence, defeating the 

enactment of the law. How the law has been drafted or, in this case, the absence of 

key provisions within the written text could mean that it has a likely effect different from 

its intention. If the law, in addition to criminalising sexual offenders, also protected 

victims’ confidentiality and provided them with services on their legal rights, the law, in 

other words, has managed to accomplish its goal and resulted in its likely effect having 

achieved its purpose. Where intention and likely effect are gender responsive, the law 

can be said to meet international standards overall. 

The GLI includes a secondary, subjective assessment of the law, referred to as “the 

band” or “overall assessment,” provided by an independent evaluator.944 The band or 

overall assessment ranges from meeting international standards to mostly meeting 

international standards, partially meeting international standards, not meeting 

international standards, complete disregard for international standards, and 

insufficient information to make an evaluation.945 The following section discusses the 

different indicators. 

Once a law has been assigned one of the above scores regarding its intention and 

likely effect, the GLI evaluators determine an appropriate score. The scores place the 

law on a continuum from ‘complete disregard for international standards’ to ‘meeting 

international standards.’ The GLI also generates its overall score for the law using a 

system-learned algorithm derived from the data that all evaluators have entered.  

The following scores are available across the continuum: 

a) Meeting international standards. 

b) Mostly meeting international standards. 

c) Partially meeting international standards. 

 
944  Vijeyarasa 2021.  
945  Vijeyarasa 2021. 
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d) Not meeting international standards. 

e) Complete disregard for international standards. 

f) Insufficient information to make an evaluation. 

As the evaluative structure of the GLI has been set out, the chapter now turns to the 

seven assessment questions that constitute the criteria against which laws are 

measured. 

5.3 CRITERIA USED BY THE GLI TO EVALUATE GENDER RESPONSIVENESS IN 
LAWS AND POLICIES 

The GLI uses a foundational set of seven common questions to assess all laws and 

policies which form the criteria. The seven assessment questions were extracted from 

identifying and grouping the legal obligations required by the CEDAW Convention and 

the CEDAW Committee's 39 General Recommendations.946 Therefore, only 

substantial recommendations that included instructions for state parties were 

methodically categorised or examined. According to Vijeyarasa, “[r]ecalling that”, 

“[b]earing in mind that”, or “[h]having considered” contextual information from the 

CEDAW Committee was not examined.947 Statements such as “[w]e recommend that” 

were among those gathered and reviewed to create the seven assessment 

questions.948  

The seven criteria were made relevant to specific areas of law by using benchmarks. 

The GLI contains benchmarks for the following seven areas of the law, which bridge 

the gap between issues typically considered and those that are not typically 

considered regarding gender-related topics.949 The areas of law include employment 

law, family law, financial services, gender-based violence, reproductive health, 

extractives and taxation laws. The purpose of applying the criteria to the different areas 

of law is not to be exhaustive, but rather to establish standards across all seven 

categories, demonstrating the approach's viability.950 The GLI develops sector-specific 

benchmarks based on CEDAW, other international human rights treaties, and 

 
946  CEDAW Convention & CEDAW Committee. General Recommendation No. 39 on the Rights of 

Indigenous Women and Girls. CEDAW/C/GC/39 (2022). 
947  Vijeyarasa 2019:2. 
948  Vijeyarasa 2019:2. 
949  Vijeyarasa 2019:2. 
950  Vijeyarasa 2019:2. 
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International Labour Organization conventions.951 In instances where international law 

at the global level does not establish gendered standards in a particular area of law, 

as seen in areas such as individual taxation and extractives, multilateral and regional 

instruments are considered.952 

In the following section, I use the GLI to assess the different areas of law against the 

set of seven assessment questions to determine the gender responsiveness of laws. 

Vijeyarasa notes that what is needed in the law to fulfil these assessment questions 

would differ depending on the law's area.953 Each area of the law is benchmarked 

against international law, and it becomes essential to consider what international law 

has to say regarding gender responsiveness. However, where international law has 

made limited progress on establishing global commitments from a gender perspective, 

such as with taxation, trade or the extractive industry, Vijeyerasa notes that in cases 

where CEDAW proves insufficient, evaluators can make use of other related 

international norms or regional agreements or treaties.954 The GLI, for instance, 

incorporates guiding principles from the Organisation for Economic Cooperation and 

Development,955 in extractive law and the European Parliament in taxation, to fill gaps 

left by international law’s inadequacies.956 It is essential to highlight that the GLI is a 

tool guided by international laws, further enhancing its credibility. 

The seven assessment questions are as follows: 

 

5.3.1 Non-discriminatory, accessible, affordable and acceptable services 

In this section, I will define the key terms of non-discrimination, accessibility, 

affordability, and acceptability and then apply the assessment question to the law. 

 

5.3.1.1 Non-discrimination 

Non-discrimination and equality are fundamental components of international human 

rights law and essential to exercising and enjoying economic, social, and cultural 

 
951  Vijeyarasa 2019. 
952  Vijeyarasa 2021:344. 
953  Vijeyarasa 2019:279. 
954  Vijeyarasa 2019:279. 
955  Reiner et al. 2022 
956  Vijeyarasa 2019. 
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rights. The United Nations (UN) Committee on Economic, Social and Cultural Rights 

(CESCR)957 obliges each state party to guarantee that the rights contained in the 

Covenant are exercised without discrimination of any kind as to race, colour, sex, 

language, religion, political or other opinion, national or social origin, property, birth, or 

other status.958  

As described in section 3.4.1, CEDAW describes discrimination as any action that 

distinguishes, excludes, limits or favours one group over another based on prohibited 

grounds. Such treatment, whether intentional or not, results in the denial or reduction 

of equal recognition, enjoyment, or exercise of the rights outlined in the Covenant.959 

Additionally, discrimination encompasses both incitement to discriminate and acts of 

harassment.960 In the CESCR, it was observed that non-discrimination is an immediate 

and cross-cutting obligation.961 This means states must enforce non-discrimination 

without delay, postponement or gradual implementation. Non-discrimination applies to 

all aspects of economic, social, and cultural rights, meaning it must be considered in 

every policy, law, and action related to these rights. State parties are encouraged to 

eliminate formal (de jure) and substantive (de facto) discrimination.962 This means that 

states must guarantee that their laws and regulations do not discriminate on their face 

(formal discrimination) and address activities that, while appearing neutral, have 

discriminatory impacts in practice (substantive discrimination). The Committee 

emphasises that achieving substantive equality may involve targeted efforts to 

overcome inequities. To eliminate formal discrimination, state parties must ensure that 

their constitutions, laws and policy documents do not discriminate on prohibited 

grounds.963  

According to the CESCR, denying equal access to social security benefits to women 

based on their marital status is contrary to the obligation to eliminate formal 

discrimination.964 However, the CESCR adds that eliminating formal discrimination 

does not necessarily achieve substantive equality.965 Hence, eliminating substantive 

 
957  Ssenyonjo 2016. 
958  Ssenyonjo 2016. 
959  Ssenyonjo 2016. 
960  Ssenyonjo 2016. 
961  Ssenyonjo 2016. 
962  Ssenyonjo 2016. 
963  Ssenyonjo 2016 
964  Ssenyonjo 2016 
965  Ssenyonjo 2016 
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discrimination requires that state parties pay sufficient attention to individuals or 

groups suffering historical and persistent prejudice instead of merely comparing the 

formal treatment of individuals in similar situations.966 Therefore, they should adopt 

measures to prevent, diminish, and eliminate the conditions and attitudes that cause 

or perpetuate substantive discrimination.967 Although the CESCR recognises that 

special measures such as affirmative action may be required to address substantive 

discrimination, these measures must be reasonable, objective, and proportionate to 

redressing substantive discrimination and must be discontinued once substantive 

equality is sustainably achieved.968 

Prohibition of discrimination is essential in ensuring that individuals thoroughly enjoy 

their socio-economic rights. As noted by the CESCR, discrimination ‘undermines the 

fulfilment of economic, social and cultural rights for a significant proportion of the 

world’s population’.969 The CESCR further adds that non-discrimination is ‘essential to 

exercising and enjoying economic, social and cultural rights’.970 Therefore, adopting 

General Comment 20 is crucial in advancing socio-economic rights, as it clarifies what 

states must do to ensure equal enjoyment of these rights.971 

 

5.3.1.2 Accessible services  

This includes geographic accessibility, meaning services are located within safe and 

easy reach. Physical accessibility also requires that it accommodate those with 

disabilities and provide informational accessibility, which is clear and understandable. 

Physical access would also require that benefits be provided on time, and beneficiaries 

must have physical access to receive benefits and information. Particular attention 

must be paid in this regard to persons with disabilities, migrants and persons living in 

remote, disaster-prone or conflict areas.972 

 
966 UN CESCR 2009:par.8. 
967  UN CESCR 2009:par. 8. 
968  UN CESCR 2009:par. 9. 
969  UN CESCR 2009:par. 1. 
970  UN CESCR 2009:par. 2. 
971 UN Committee on Economic, Social and Cultural Rights General Comment No 20: Non-
Discrimination in Economic, Social and Cultural Rights (art 2(2) of the International Covenant on 
Economic, Social and Cultural Rights) (2009) UN Doc E/C.12/GC/20 para 7. 
972  UN CESCR 2009:par. 12(b). 
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For remedies to be accessible, they must first be transparent.973 This means that 

information about their existence needs to be widely available in different forms and 

languages to ensure the population is aware of the existence of such remedies. 

However, simply making information available is insufficient.974 The obligation of 

transparency also implies that the state must adequately invest financial resources in 

providing information on the existence of remedies,975 so there must be an apparent 

effort to communicate the existence of available remedies to the broadest possible 

audience. For remedies to be accessible, they also need to be simple,976 or at the very 

least, they must not be unreasonably complicated.977 

This is particularly important to ensure the rights of those living in poverty, as without 

the resources to obtain private legal assistance, they are often forced to navigate the 

judicial system alone. In doing so, they encounter complex laws, traditions and 

interactions, legal jargon and mainstream languages, and restrictive time limits, all of 

which can deter the people living in situations of poverty from seeking justice under 

formal systems.978 In this sense, simple remedies that are stripped of formalities are 

those that can be most accessible for all human rights victims. As a fundamental 

prerequisite for the accessibility of remedies for human rights violations, states must 

ensure that legal advice is available for those requiring it979 A state needs to be able 

 
973  UN CESCR 2009:par. 49h. 
974  Scottish Human Rights Commission “Adequate and effective remedies for economic, social and 

cultural rights”, https://www.scottishhumanrights.com/media/2163/remedies-for-economic-social-
and-cultural-rights.pdf (accessed on 16 February 2025).  

975  Scottish Human Rights Commission “Adequate and effective remedies for economic, social and 
cultural rights”, https://www.scottishhumanrights.com/media/2163/remedies-for-economic-social-
and-cultural-rights.pdf (accessed on 16 February 2025). 

976  Organization of American States (OAS) Inter-American Commission on Human Rights “Access to 
justice as a guarantee of economic, social, and cultural rights: A review of the standards adopted 
by the Inter-American System of Human Rights”. OEA/Ser.L/V/II.129.”, 
https://www.cidh.org/pdf%20files/ACCESS%20TO%20JUSTICE%20DESC.pdf (accessed on 23 
July 2024). 

977  Organisation of American States (OAS) Inter-American Commission on Human Rights “Access to 
justice as a guarantee of economic, social, and cultural rights: A review of the standards adopted 
by the Inter-American System of Human Rights”, OEA/Ser.L/V/II.129. 
https://www.cidh.org/pdf%20files/ACCESS%20TO%20JUSTICE%20DESC.pdf (accessed 23 July 
2024):par. 52. 

978  Donald & Sepúlveda Carmona “Access to justice for persons living in poverty: A human rights 
approach. United Nations”, 
https://socialprotection-humanrights.org/wp-content/uploads/2015/06/A2Justice-publication.pdf 
(accessed on 16 February 2025). 

979  Donald & Sepúlveda Carmona “Access to justice for persons living in poverty: A human rights 
approach. United Nations”, 
https://socialprotection-humanrights.org/wp-content/uploads/2015/06/A2Justice-publication.pdf 
(accessed on 16 February 2025). 
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to provide free and competent legal advice and assistance through whatever institution 

or mechanism it finds ideal for those who cannot afford it.980 A final essential 

requirement to ensure remedies are accessible is the existence of public interest 

litigation. State parties need to ensure that legal standing is extended to civil society 

organisations that can support victims or bring cases on their behalf, reducing the 

financial and personal burden of legal action for individuals who might not have the 

means or the capacity to do so themselves.981 

 

5.3.1.3 Affordable services  

Services should be economically accessible to migrant workers.982 This means they 

should not be prohibitively expensive and should consider the typically lower earning 

power and financial constraints faced by many migrant workers, with consideration for 

women migrants.983 Affordable services ensure that cost does not hinder access to 

necessary services. If a social protection programme requires contributions, then the 

contributions must be stipulated in advance.984 The direct and indirect costs and 

charges associated with making contributions must be affordable.985 

Legal aid is essential for ensuring affordable remedies when a person needs legal 

redress. The availability of legal assistance to those without the means to pay for all 

litigation costs is of incalculable instrumental value in ensuring the enforceability of 

economic, social, and cultural rights.986 On the contrary, the lack of legal aid can 

seriously hamper the rights and interests of persons living in poverty, for example, 

 
980  Donald & Sepúlveda Carmona “Access to justice for persons living in poverty: A human rights 

approach. United Nations”, 
https://socialprotection-humanrights.org/wp-content/uploads/2015/06/A2Justice-publication.pdf 
(accessed on 16 February 2025). 

981  Tucker 2018. 
982  CESCR 2000:paras. 1–2. 
983  CESCR 2000:paras. 1–2. 
984  CESCR 2000:par. 1. 
985  CESCR 2000:par 1. 
986  Organization of American States (OAS) Inter-American Commission on Human Rights “Access to 

justice as a guarantee of economic, social, and cultural rights: A review of the standards adopted 
by the Inter-American System of Human Rights”. OEA/Ser.L/V/II.129.”, 
https://www.cidh.org/pdf%20files/ACCESS%20TO%20JUSTICE%20DESC.pdf (accessed on 23 
July 2024):par. 48. 
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when they are unable to contest tenancy disputes, eviction decisions, eligibility for 

social security benefits, and abusive working conditions.987 

 

5.3.1.4 Acceptable services  

Services must be delivered in a way that respects people's dignity, privacy, culture, 

and needs.988 This involves providing services that are respectful of gender, culture, 

and ethnic differences and that are provided in a manner that is acceptable to the 

beneficiaries, ensuring they are comfortable and confident in using these services. 

Acceptability in social protection programmes involves addressing discrimination from 

intersections of race, gender, class, ethnicity, disability, and other identities.989 For 

example, indigenous peoples may find it challenging to use health centres where their 

mother tongue is not spoken (in such instances, translation services must be made 

available) or where no efforts are made to reconcile modern healthcare with their 

traditional practices.990 Similarly, when women come to complain or seek entitlements, 

patriarchal views toward them can frequently result in situations where they are not 

treated with respect.991 In accordance with this idea, social protection services 

programs should consult the relevant rights-holder groups widely to evaluate the 

power imbalances in communities.992 When creating, implementing, and overseeing 

programs to fulfil the commitments made under human rights agreements, special 

 
987  UN OHCHR “Report of the UN Special Rapporteur on Extreme Poverty and Human Rights 

Magdalena 
Sepulveda”,https://www.un.org/esa/socdev/egms/docs/2013/EmpowermentPolicies/Report%20of
%20the%20Special%20Rapporteur%20on%20extreme%20poverty%20and%20human%20rights.
pdf (accessed on 12 July 2024). 

988  UN OHCHR “General Comment No. 4: The right to adequate housing (art. 11(1) of the Covenant)”  
989  Social Protection and Human Rights. “Standards of Accessibility, Adaptability and Acceptability”. 

https://socialprotection-humanrights.org/framework/principles/standards-of-accessibility-
adaptability-and-acceptability/ (accessed on 17 February 2025). 

990  Social Protection and Human Rights. “Standards of accessibility, adaptability and acceptability”, 
https://socialprotection-humanrights.org/framework/principles/standards-of-accessibility-
adaptability-and-acceptability/ (accessed on 17 February 2025). 

991  Social Protection and Human Rights. “Standards of accessibility, adaptability and acceptability”, 
https://socialprotection-humanrights.org/framework/principles/standards-of-accessibility-
adaptability-and-acceptability/ (accessed on 17 February 2025). 

992  Social Protection and Human Rights. “Standards of accessibility, adaptability and acceptability”, 
https://socialprotection-humanrights.org/framework/principles/standards-of-accessibility-
adaptability-and-acceptability/ (accessed on 17 February 2025). 
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attention should unavoidably be given to groups that experience structural 

discrimination as a priority.993  

 

5.3.1.5 Practical application of Criteria 1 to law 

This assessment question is focused on an amenity, resource or form of assistance.994 

The GLI has interpreted it broadly to encompass a wide range of assistance, from a 

physical benefit to a wage dispute settlement scheme.995 For instance, when it comes 

to gender-based violence law, the CEDAW Committee recommends the existence of 

provisions which offer support services for women who are victims.996 The support 

services must be accessible, affordable and ideally free and acceptable. The services 

must be such that they do not discriminate against any woman, including women 

migrant workers. While a gender-based violence law that provides support services to 

victims is gender-responsive in its intent to advance women's rights, the failure to 

ensure that these services are accessible to women in remote areas has the likely 

effect of leaving women victims in need of the support services in remote areas 

vulnerable and open to abuse and result in the likely effect being gender-regressive 

and not meeting assessment question one. 

Labour laws and policies should include provisions offering services, such as 

vocational training, to aid women’s entry into non-gender-stereotypical work 

sectors.997 In the extractives sector, laws and policies must include provisions offering 

services like seed finance, output marketing, and other technical assistance services 

for women in artisanal and small-scale mining to enhance women’s equal participation 

in the sector.998  

A financial services law or policy with a user-pay system applied similarly to all users 

might be seemingly neutral.999 However, such a law would fail to acknowledge the 

financial barriers particular groups of women may face, including those that do not 

 
993  Social Protection and Human Rights. “Standards of accessibility, adaptability and acceptability”, 

https://socialprotection-humanrights.org/framework/principles/standards-of-accessibility-
adaptability-and-acceptability/ (accessed on 17 February 2025). 

994  Vijeyarasa 2019:2. 
995  Vijeyarasa 2019:2. 
996  CEDAW: General Recommendation 35:par. 40(c). 
997  Vijeyarasa 2019:2. 
998  Vijeyarasa 2019:2. 
999  Vijeyarasa 2019:2. 



199 
 

have control over the family income, women single heads of households and low-

income women or women living in poverty.1000 This would, in essence, fail to meet 

CEDAW’s recommendation that the law provide free services where necessary.1001 In 

other words, a law or policy offering financial services to be gender-responsive cannot 

apply a user-pay system to all users similarly. The financial law would need to consider 

the economic barriers that groups of women encounter and, therefore, contain 

provisions that cater for that group. The provision could, for instance, contain clauses 

which ensure women can access the services and provide simplified information about 

the services. 

Furthermore, in cases where a deposit is required, such a requirement could be 

waived. To satisfy criterion one, a gender-responsive law or policy on reproductive 

health would contain provisions guaranteeing access to all reproductive-related health 

services, including family planning, antenatal, maternity, and post-natal services for all 

women.1002 For a law in the extractive industry to satisfy criterion one, a gender-

responsive law would need to contain provisions guaranteeing all women workers in 

large-scale, artisanal, and small-scale mining access to sufficient and suitable gender-

specific facilities (toilets, showers, washbasins, and changing facilities).1003 

In 2008, CEDAW adopted a specific General Recommendation No. 261004 on “Women 

migrant workers”, in which it affirmed that migrant women, like all women, should not 

be discriminated against in any sphere of their lives and reiterated that CEDAW 

protects all women, including migrant women, against sex- and gender-based 

discrimination.1005 Therefore, to meet criterion one, a gender-responsive law under 

labour law would need to explicitly prohibit sex and gender-based discrimination and 

further ensure that women migrant workers who were victims of either sex or gender-

based violence had access to redress mechanisms, including free legal aid services. 

For women migrant workers, this means ensuring they are not treated unfairly or 

unequally due to their gender and nationality in employment, housing, healthcare, and 

other areas. In summary, for a law to satisfy criteria one and be termed gender-

 
1000  Vijeyarasa 2019:2. 
1001  CEDAW 1999:par. 17. 
1002  CEDAW 1999:par. 5. 
1003 ILO Safety and Health in Mines Recommendation (No. 183) (1995). 
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responsive, the services must not discriminate, be accessible to women without 

barriers, and be acceptable. Having discussed the first assessment question, the 

second assessment question applied within the GLI framework is discussed in the next 

section. 

 

 

5.3.2 Access to Informal Education or the Provision of Information and 

Education on the Issue 

This assessment question has been interpreted in two ways. In some contexts, a law 

has been assessed for containing provisions requiring that women be educated on the 

subject matter. For instance, a law creating financial services for rural women should 

provide rural women equal access to financial skills-building programmes, including 

innovative methods that consider illiteracy concerns.1006 In other instances, the law 

has been assessed to determine whether it provides women with information about a 

particular law and its protections contained in that law.1007 An example is when a law 

prohibits discrimination against women at work, and this assessment criterion would 

require that men and women are educated or have access to information about the 

right to non-discrimination.1008 

CEDAW emphasises the importance of access to education, including informal 

education, and providing information and education regarding the rights of women 

migrant workers.1009 Furthermore, it specifically mentions the importance of access to 

educational information to ensure the health and well-being of families, including 

information and advice on family planning.1010 

The General Recommendation of CEDAW No. 26 focuses on women migrant workers 

and highlights the need for states to ensure that women migrants have access to 

education and training opportunities.1011 It further emphasises that states should 

provide information on the rights of women migrant workers and the services available 

 
1006  CEDAW 2016:par. 69(c). 
1007  Vjjeyarasa 2019:2. 
1008  Vjjeyarasa 2019:2. 
1009  CEDAW 2008:par. 24(b). 
1010  CEDAW 2008:par. 26(g). 
1011  CEDAW 2008:par. 24(d). 
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to them, including legal aid and health services, labour rights and access to social 

services.1012  

The CEDAW Committee recommends that state parties that are countries of 

destination for migrants provide mandatory awareness-raising programmes 

concerning the rights of migrant women workers and gender sensitivity for relevant 

public and private recruitment agencies and employers, and appropriate state 

employees such as criminal justice officers, immigration authorities, border police, and 

social services and healthcare providers.1013 

To satisfy assessment question two, a gender-responsive migration law would include 

a substantive provision that provides information or education on the rights of women 

migrant workers, including services available to them, such as legal aid, health, and 

social services. When women migrant workers are provided with information on their 

rights, they become empowered and better able to report rights violations. 

Having discussed  the second assessment question, the next section discusses the 

third assessment question applied within the GLI framework. 

 

 

5.3.3 Non-coerced and Informed Decision-making and, where relevant, Protect 

Women’s Confidentiality 

This assessment question focuses on how the law protects women's rights to make 

free decisions and protect their confidentiality. For instance, the law should contain 

provisions guaranteeing free and informed consent for using alternative dispute 

resolution procedures, such as mediation and conciliation, in situations of violence.1014 

It also requires the law to protect women’s confidentiality concerning employment or 

employment disputes, or when seeking to access a bank loan.1015 

A gender-responsive law under reproductive health law would contain provisions 

which guarantee women's non-coerced and informed decision-making and the right of 

 
1012  CEDAW 2008:par. 24(d). 
1013  CEDAW 2008:par. 26(g). 
1014  CEDAW 2017:par. 32. 
1015  CEDAW 2010:par.18. 
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couples and individuals to choose their children's number, spacing, and timing.1016 A 

gender-responsive approach requires that healthcare services be delivered following 

women’s fully informed consent and in a way that respects a woman’s dignity, 

guarantees her confidentiality, and is sensitive to her needs and perspectives.1017 A 

law that fails to provide a supportive environment for women to breastfeed and ensure 

women’s access to appropriate services concerning adequate nutrition during 

pregnancy and lactation could prove blind to women’s needs.1018 A gender-regressive 

law would permit medically harmful, medically unnecessary or coercive medical 

interventions as well as inappropriate medication, which is contrary to global 

commitments.1019 Female genital mutilation (FGM) comprises all procedures that 

involve partial or total removal of the external female genitalia or other injury to the 

female genital organs for non-medical reasons.1020 The practice has no health benefits 

for girls and women as it causes severe bleeding, problems urinating, and later cyst 

infections, as well as complications in childbirth and an increased risk of newborn 

deaths.1021 

The practice of FGM is recognised internationally as a violation of the human rights of 

girls and women.1022 It reflects deep-rooted inequality between the sexes and 

constitutes an extreme form of discrimination against girls and women. Traditional 

practitioners nearly always carry it out on minors, and it is a violation of the rights of 

children. The practice also violates a person's rights to health, security and physical 

integrity, the right to be free from torture and cruel, inhuman or degrading treatment, 

and the right to life in instances when the procedure results in death. In several 

settings, there is evidence suggesting a more significant involvement of healthcare 

providers in performing FGM due to the belief that the method is safer when 

 
1016  CEDAW 1994:par. 22. 
1017  CEDAW 1999:par. 22. 
1018  CEDAW 1999:par. 22. 
1019  Rajvanshi, “Gambia’s move to repeal female genital mutilation ban risks women’s rights globally. 

Time”, https://time.com/6981349/gambia-africa-female-genital-mutilation-fgm-fgc/ (accessed 23 on 
October 2024). 

1020  WHO “Female genital mutilation”, https://www.who.int/news-room/fact-sheets/detail/female-
genital-mutilation (accessed on 25 October 2024). 

1021  WHO “Female genital mutilation”, https://www.who.int/news-room/fact-sheets/detail/female-
genital-mutilation (accessed on 25 October 2024). 

1022  Rajvanshi, “Gambia’s move to repeal female genital mutilation ban risks women’s rights globally. 
Time”, https://time.com/6981349/gambia-africa-female-genital-mutilation-fgm-fgc/ (accessed 23 on 
October 2024). 
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medicalised.1023 World Health Organisation  strongly urges healthcare providers not to 

perform FGM and has developed a global strategy and specific materials to support 

healthcare providers against medicalisation. Gambian lawmakers, on the 15th July 

2024, rejected all parts of the Women’s (Amendment) Bill, which aimed to overturn the 

2015 ban on female genital mutilation in The Gambia. This prevented the Bill from 

moving forward to a final reading, thus maintaining the ban.1024 The Women’s 

(Amendment) Bill 2024, which had sought to decriminalise the practice of female 

circumcision, had passed a second reading in March 2024 with only five out of 53 

lawmakers voting against it, raising concerns among rights groups that Gambia would 

become the first country to reverse a ban on the practice. The Women’s (Amendment) 

Bill 2024 represents a regressive step, as it proposes the reversal of a legal ban on 

female genital mutilation (FGM) (also referred to as female circumcision). This practice 

is widely recognised as a violation of human rights and gender equality because it 

causes physical harm, psychological trauma, and denies women autonomy over their 

bodies. The Amendment Bill would not be able to satisfy assessment criterion three 

as it does not guarantee non-coercion. The next criterion assesses whether the law 

promotes equal relations between men and women. 

 

 

5.3.4 Equal Relations between Men and Women 

The GLI is premised on the role of the law in redressing underlying inequality between 

men and women.1025 For instance, laws and policies should contain provisions which 

provide public information and education programmes to overcome attitudes, customs 

and practices that perpetuate violence against women.1026 Furthermore, the law 

should guarantee men and women the same employment opportunities, applying the 

same selection criteria, the right to free choice of profession and employment and the 

right to promotion, job security, vocational training and retraining.1027  

 
1023  WHO “Female genital mutilation”, https://www.who.int/news-room/fact-sheets/detail/female-

genital-mutilation (accessed on 25 October 2024). 
1024  Al Jazeera & News Agencies “Gambia’s parliament upholds ban on female genital mutilation”, 

https://www.aljazeera.com/news/2024/7/15/gambias-parliament-upholds-ban-on-female-genital-
mutilation (accessed on 25 October 2024). 
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As discussed in Chapter 3, formal and substantive equality represent two approaches 

to understanding and achieving societal equality. The text of CEDAW actively moves 

beyond a commitment to formal equality for women. The discrimination definition in 

Article 1 includes distinctions, exclusions, or restrictions based on sex that have the 

“effect or purpose” of impairing women’s equality.1028 

Gender-responsive laws strive to achieve substantive equality by directly confronting 

discriminatory social processes and structural disparities.1029 Scholars acknowledge 

that providing equal opportunities may be insufficient due to historical, social, and 

structural disadvantages. Substantive equality requires addressing underlying 

disparities to achieve fair outcomes for all individuals.1030  

To meet criteria four under labour law, a gender-responsive law would contain 

provisions which explicitly recognise unionisation and collective bargaining as a right 

and an essential mechanism for eliminating wage inequality for women and improving 

working conditions.1031 Collective bargaining is the process in which employees, 

through their unions, negotiate contracts with their employers to determine their terms 

of employment, including pay, benefits, hours, leave, job health and safety policies, 

ways to balance work and family, and more. This process would benefit women 

migrants as they could negotiate for better salaries. A law that facilitates trade union 

representation may be seemingly neutral.1032 A law that, however, fails to promote the 

election of women trade union officials and ensures that trade union officials elected 

to represent women are given job protection and physical security in connection with 

the discharge of their functions would be gender-blind.1033 Instead, the law should 

recognise unionisation and collective bargaining as a right and an essential 

mechanism for eliminating wage inequality for women and improving working 

conditions.1034 A law that denies women-only unions could move into the realms of 

regressive if it leaves groups of at-risk or vulnerable women unrepresented.1035 

 
1028  UN Convention on the Elimination of Violence Against Women 1979:art.1. 
1029  Collins & Bilge 2020:117; Mandhane 2018. 
1030  Vijeyarasa 2022:68. 
1031  ILO 2011:art. 3 & CPRMW:par.54. 
1032  Vijeyarasa 2019. 
1033  Beijing Declaration and Platform of Action1995:par. 178 (h). 
1034  Beijing Declaration and Platform of Action1995:par. 178 (h). 
1035  Vijeyarasa 2019. 
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In answer to this assessment question, under labour law, a gender-responsive law 

would guarantee men and women the same employment opportunities, application of 

the same selection criteria,1036 the right to free choice of profession and employment, 

promotion, job security, vocational training and retraining.1037 However, against the 

same question in tax law, a gender-responsive legislation that promotes equal 

relations between men and women would not impose tax deductions for a dependent 

spouse.1038 

The next section discusses assessment question 5. 

 

5.3.5 Woman are Protected from Situations of Vulnerability Linked to their 

Gender 

This assessment question examines how women face discrimination or exclusion, 

particularly due to biological and societal reasons.1039 It covers issues as diverse as 

the exemption of female hygiene products from value-added tax to a prohibition on 

direct and indirect gender discrimination in the labour market, including marriage, 

maternity/family status, pregnancy, and paid maternity leave.1040 Equality in 

employment can be seriously impaired when women are subjected to gender-specific 

violence, such as sexual harassment in the workplace.1041 Sexual harassment 

includes such unwelcome sexually determined behaviour as physical contact and 

advances, sexually coloured remarks, showing pornography and sexual demands, 

whether by words or actions.1042 Such conduct can be humiliating and may constitute 

a health and safety problem. It is discriminatory when the woman has reasonable 

grounds to believe that her objection would disadvantage her in connection with her 

employment, including recruitment or promotion, or when it creates a hostile working 

environment.1043 

 
1036  CEDAW:art. 11 (1) (b). 
1037  CEDAW:art. 11 (1) (c). 
1038  European Parliament “Gender Equality and Taxation Policies in the EU (No 2018/2095(INI), 15 

January 2019”, http://www.europarl.europa.eu/doceo/document/A-8-2018-0416_EN.html 
(accessed on 2 January 2025). 
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Women migrant workers often experience intersectional forms of discrimination, 

suffering not only sex and gender-based discrimination but also discrimination based 

on nationality and race. Women migrant workers are more vulnerable to sexual abuse, 

sexual harassment and physical violence, especially in sectors where women 

predominate.1044 As seen in the discussion in Chapter 2, domestic workers are 

particularly vulnerable to physical and sexual assault, food and sleep deprivation and 

cruelty by their employers.1045 Sexual harassment of women migrant workers in other 

work environments, such as on farms or in the industrial sector, is a problem 

worldwide.1046 Women migrant workers who migrate as spouses of male migrant 

workers or along with family members face an added risk of domestic violence from 

their spouses or relatives if they come from a culture that values the submissive role 

of the woman in the family.1047 

To satisfy this criterion, a gender-responsive law under labour law would contain 

provisions which prohibit violence and harassment against women, including physical, 

sexual, psychological and economic violence and harassment in the world of work.1048 

This law would be gender-regressive if it explicitly excluded domestic and migrant 

workers and those at risk of forced and exploitative labour from these protections.1049 

A gender-responsive law would also contain provisions prohibiting direct and indirect 

gender discrimination in the labour market, including marriage, maternity/family status, 

pregnancy, and paid maternity leave.1050 This right to equality and non-discrimination 

encompasses older women workers, as well as domestic, migrant, and informal 

women workers.1051 It should also include effective enforcement mechanisms to 

ensure employers’ compliance and workers’ access to remedies and legal redress 

systems. 

The sixth assessment question is discussed in the next section 

 
1044  CEDAW 2008:par. 20. 
1045  CEDAW 2008:par. 20. 
1046  UN OHCHR “Report of the Secretary-General on Violence Against Women Migrant Workers”, 

https://www.refworld.org/reference/themreport/unchr/1998/en/39204 (accessed on 14 November 
2024). 

1047  CEDAW 2008:par. 20. 
1048  UN OHCHR 2017:par. 30(f); ILO 2011:art. 5; UN OHCHR 2013:par. 21–22. 
1049  Beijing Declaration and Platform of Action:par.180(c); UN OHCHR 2017. 
1050  Beijing Declaration and Platform of Action 1995: para165(b) and ILO 1958:art. 2. 
1051  ICPRMW:art. 7; ILO 2011:art. 6, 7; UN “Transforming our world: the 2030 Agenda for Sustainable 

Development”, https://sdgs.un.org/2030agenda (accessed on 20 June 2021):Goal 8.8. 
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5.3.6 Accessible and Effective Remedies (i.e. Access to Justice) 

Women migrant workers encounter challenges in accessing justice. According to the 

CEDAW committee, in some countries, restrictions are imposed on the use of the legal 

system by women migrant workers such that they find it difficult to obtain remedies for 

discriminatory labour standards, employment discrimination or sex and gender-based 

violence.1052 Furthermore, women migrant workers may not be eligible for free 

government legal aid.1053 In addition, formal practical barriers, like language barriers, 

may prevent access to remedies. Furthermore, women migrant workers may lack 

mobility because they may be confined by employers to their work or living sites, 

prohibited from using telephones or banned from joining groups or cultural 

associations. They often lack knowledge of their embassies or services available due 

to their dependence on employers or spouses for such information. It is difficult for 

women migrant domestic workers who are scarcely ever out of sight of their employers 

to even register with their embassies or file complaints.1054 

Undocumented women migrant workers are particularly vulnerable to exploitation and 

abuse because of their irregular immigration status, which exacerbates their exclusion 

and the risk of exploitation.1055 They may be exploited as forced labour, and their 

access to minimum labour rights may be limited by fear of denunciation.1056 They may 

also face harassment by the police. If they are apprehended, they are usually 

prosecuted for violations of immigration laws and placed in detention centres where 

they are vulnerable to sexual abuse and deportation. 

When it comes to the criteria of guaranteeing accessible and effective remedies 

(access to justice), a gender-responsive law will contain provisions which guarantee 

all women workers access to judicial and quasi-judicial mechanisms and treatments 

for women, especially in relation to labour relations, including equal remuneration, 

social security entitlements, equal opportunities to be hired and promoted and equal 

remuneration for civil servants.1057 The law should incentivise the private sector to 

 
1052  CEDAW 2008:par. 21. 
1053  CEDAW 2008:par. 21. 
1054  CEDAW 2008:par. 21. 
1055  CEDAW 2008:par. 21. 
1056  CEDAW 2008:par. 21. 
1057  CEDAW 2015. 
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adopt protocols and procedures addressing all forms of gender-based violence that 

may occur in the workplace or affect women workers, including practical and 

accessible internal complaints procedures, the use of which should not exclude 

recourse to law enforcement authorities and should also address workplace 

entitlements for victim/survivors.1058 

The law should also ensure that a person can lodge an independent review following 

international standards.1059 If the review is rejected, a provision must allow an appeal 

process to a competent body.1060 The remedies available must be explained to 

employees, and for women migrants, they must be explained in a language they 

understand, or a translator must be used.1061 

The CEDAW Committee recommends that states, which are countries of destination, 

promulgate and enforce laws and regulations that include adequate legal remedies 

and complaint mechanisms and put in place easily accessible dispute resolution 

mechanisms, protecting both documented and undocumented women migrant 

workers from discrimination or sex-based exploitation and abuse.1062 The CEDAW 

Committee also recommends repealing or amending laws that prevent women 

migrants from using the courts and other systems of redress.1063 The Committee 

encourages states to ensure that women migrant workers have access to legal 

assistance, including free legal aid, to the courts and regulatory systems that enforce 

labour and employment laws.1064 States are encouraged to provide temporary shelters 

for women migrant workers who wish to leave abusive husbands, employers, 

husbands or other relatives and proffer facilities for safe accommodation during the 

trial.1065 

The CEDAW committee contend that state parties should protect the fundamental 

human rights of undocumented women and migrant workers regardless of their 

immigration status.1066 They argue that undocumented women migrant workers must 

 
1058  OHCHR 2017. 
1059  CEDAW 2015:art. 53. 
1060  CEDAW 2024. 
1061  CEDAW 2008. 
1062  CEDAW 2008:par. 26 (i). 
1063  CEDAW 2008:par. 26 (ii) 
1064  CEDAW 2008:par. 26 (iii) 
1065  CEDAW 2008:par. 26 (iii) 
1066  CEDAW 2008:par. 26 (l.) 
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have access to legal remedies and justice in cases of risk to life and cruel and 

degrading treatment or if they are coerced into forced labour, face deprivation of 

fulfilment of basic needs, including in times of health emergencies or pregnancy and 

maternity or if they are abused physically or sexually by employers or others.1067 

Where they are arrested or detained, the state parties must ensure that undocumented 

women migrant workers receive humane treatment and have access to due process 

of the law, including free legal advice.1068 In that regard, state parties are encouraged 

to repeal or amend laws and practices that prevent undocumented women migrant 

workers from using the courts and other systems of redress.1069 Where deportations 

cannot be avoided, state parties need to treat each case individually, with due 

consideration to the gender-related circumstances and risks of human rights violations 

in the country of origin.1070 

A gender-blind law would fail to acknowledge gender bias in judicial decision-making, 

would fail to allow for independent review with international standards by all decisions 

of administrative bodies, and would fail to ensure that a decision rejecting an 

application is reasoned. Such a law could easily become gender regressive. 

The seventh assessment question is discussed in the next section. 

 

5.3.7 Comprehensive Monitoring of Women's Situations  

This assessment question considers whether the law requires collecting and 

disseminating statistical data on women's situations in absolute numbers and 

percentages.1071 Monitoring the situation of women migrants and documenting all 

challenges and violations of their rights is essential. In recent years, the CEDAW 

Committee has recommended disaggregation on multiple issues, including marital 

status, rural status, ethnicity, and disability, to acknowledge how best women’s 

intersecting and various identities affect their enjoyment of their rights.1072 This would 

assist in devising more targeted advocacy initiatives and law and policy reforms. The 

data would also be used to raise awareness among civil society, community members, 

 
1067  CEDAW 2008:par. 26 (l). 
1068  CEDAW 2008:par. 26 (l). 
1069  CEDAW 2008:par. 26 (l). 
1070  CEDAW 2008:art. 2(c) ,(e) and (f ). 
1071  Vijeyarasa 2019:3. 
1072  Vijeyarasa 2019:3. 
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and law enforcement of the importance of protecting the rights of women migrant 

workers. 

When violations are reported, a body of evidence is created that can be used to 

advocate for laws that better protect their rights and enact stiffer penalties for 

perpetrators of such offences. A gender-responsive labour law would provide a system 

that monitors and documents challenges or violations of women migrants in the 

workplace.1073  

In addition, the CEDAW Committee urges state parties to adopt regulations and design 

monitoring systems to ensure that recruiting agents and employers respect the rights 

of all women migrant workers. State parties are encouraged to closely monitor 

recruiting agencies and prosecute them for acts of violence, coercion, deception or 

exploitation.1074 

In the next section, I discuss the countries where the GLI was used and explore the 

laws to which it was applied. 

 

5.4 COUNTRIES WHERE THE GLI HAS BEEN USED 

5.4.1 Australia 

5.4.1.1 Work Health and Safety Act1075 

The Workplace Health and Safety Act (WHS Act) is an essential legislation in Australia 

that establishes the framework for ensuring the health and safety of workers and 

workplaces. Its primary purpose is to protect the health, safety, and welfare of 

employees and others by setting out duties and responsibilities for employers, 

employees, and others involved. The WHS Act aims to prevent workplace accidents, 

injuries, and illnesses. To ascertain whether the WHS Act was gender responsive and 

met international standards, three evaluators measured it against the GLI. The Act 

was first measured for its intention, and the procedure was repeated for its likely effect. 

 
1073  CEDAW 1991. 
1074  CEDAW 2008:art. 2(e).  
1075  Work Health and Safety Act 137/2011. 
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Overall, the result was measured against international standards to determine whether 

it met or fell short of them. 

The following section discusses the results of the WHS Act assessment. I use a table 

to show the results of each evaluation against the seven assessment questions 

outlined in section 4.3 above (see Table 5.1). The colours in the table represent 

different gender analysis categories, likely used to assess policies, programmes, or 

laws for their gender responsiveness. The colour brown (Gender Regressive) – 

policies or frameworks that actively reinforce gender inequalities or worsen disparities, 

Orange (Gender Blind) – policies that do not consider gender at all, treating everyone 

as the same without addressing specific needs or inequalities, blue (Gender Neutral) 

– policies that acknowledge gender but do not take action to correct disparities. They 

assume gender differences do not impact the issue, and green (Gender Responsive) 

policies that actively address gender disparities and work to improve gender equity. 

The colour-coded blocks indicate assessments where gender analysis has been 

conducted and a classification was possible. The presence of a fraction such as 2/3 

or 3/3 means that two out of three evaluators rated the law and agreed that the law is, 

for example, gender blind and three out of three means three evaluators agreed with 

the rating, for instance, if the 3/3 is on gender responsiveness. The blank cells show 

that no evaluator agreed with the gender category, for instance, 0/3. 

The overall result is then assessed to ascertain whether it meets international 

standards. I also provide my rating and analysis of each assessment question against 

the WHS Act and discuss whether the WHS Act meets international standards or not.  

 

5.4.1.2 Assessment of the Work Health and Safety Act against the GLI 

Intention refers to what the law is trying to achieve, and likely effect focuses on the 

law's effect based on its drafting.1076 The WHS Act establishes standards to protect 

the health and safety of workers and workplaces in Australia. The standards apply to 

all workers regardless of their gender.1077 Three people evaluated this WHS Act. 

 

 
1076  Vijeyarasa 2022:67. 
1077  WHS Act:part 1(3). 
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5.4.1.2.1 Assessment question one: Does the Act guarantee non-discriminatory, 

accessible, acceptable and affordable services 

The first evaluator rated the WHS Act's intention regarding the first assessment 

question as gender-blind.1078 According to the first evaluator, whilst the goal of the 

WHS Act is to protect the health and safety of all employees and the workplace, it fails 

to make specific reference to the health and safety needs of pregnant women.1079 The 

drafters of the WHS Act ignored significant gender concerns. The likely effect is that 

pregnant women are discriminated against and not covered under the WHS Act, which 

leaves them vulnerable and without any protection in the workplace.1080 The third 

evaluator also rated the intention and likely effect as gender blind.1081 The third 

evaluator noted that although the WHS Act sought to guarantee workers a right to 

safety and work, including health, safety and welfare from hazards and risks, it made 

no specific reference to women workers, harassment or violence at work as a 

hazard.1082 The result is that the law is blind to women's specific workplace and health 

and safety concerns.1083 

Contrary to the views of the first and third evaluators, the second evaluator rated the 

WHS Act's intention as gender-neutral.1084 According to the second evaluator, the 

WHS Act established standards to protect workers' health and safety irrespective of 

gender.1085 An evaluation of gender neutrality is given, where a gendered perspective 

 
1078  GLI “Work Health and Safety Act 2011. Australia. Evaluator 1”, 

https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-
4150-8753-4bee563dd69c/effect (accessed on 26 February 2025). 

1079  GLI “Work Health and Safety Act 2011. Australia. Evaluator 1”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-
4150-8753-4bee563dd69c/effect (accessed on 26 February 2025). 

1080  GLI “Work Health and Safety Act 2011. Australia. Evaluator 1”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-
4150-8753-4bee563dd69c/effect (accessed on 26 February 2025). 

1081  GLI “Work Health and Safety Act 2011. Australia Evaluator 3”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 

1082  GLI “Work Health and Safety Act 2011. Australia Evaluator 3”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 

1083  GLI “Work Health and Safety Act 2011. Australia. Evaluator 3”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 

1084  GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025). 

1085  GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025). 
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has been considered, and it has been determined that a gendered perspective is not 

necessary.1086 In other words, according to the second evaluator, the drafters of the 

WHS Act were correct not to consider gender. Vijeyarasa argues that whilst gender 

neutrality has positive connotations, such neutrality can easily slip into “gender blind” 

where evaluators determine that a gendered perspective should have been 

considered.1087 The second evaluator notes that in an attempt to have the WHS Act 

apply to everyone, the likely effect was gender blind.1088 The reason is that the WHS 

Act failed to recognise the differentiated adverse impacts, risks and obstacles women 

could encounter in the workplace.1089 

My analysis concurs with the first and third evaluators who rated the WHS Act's 

intention as gender-blind. The WHS Act requires that workplaces provide a safe and 

healthy environment for all workers, regardless of gender, disability, or other personal 

characteristics. According to the WHS Act, employers must eliminate risks as far as 

reasonably practicable.1090 To rate the intention of the WHS Act as gender neutral is 

not accurate, the reason being that gender considerations are essential to take into 

account women’s specific needs. Significant gender considerations should have been 

considered to cover pregnant women, but were overlooked by the drafters of the WHS 

Act. The challenge is where significant gender considerations were supposed to have 

been considered but overlooked; such neutrality easily slips into gender blindness.1091 

The WHS Act formally applies to everyone, but the likely effect is that it substantially 

discriminates against pregnant women. The WHS Act is silent on protections offered 

to pregnant women. This poses a significant challenge as they are not protected in 

relation to their health and safety at work. Further, the WHS Act1092 covers psycho-

social hazards, but it does not explicitly define gender-based violence or sexual 

harassment as a health and safety hazard risk. Women, including migrant women, are 

disproportionately affected by gender-based violence and sexual harassment in the 

 
1086  Vijeyarasa 2022:78. 
1087  Vijeyarasa 2022:78. 
1088  GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 

https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025). 

1089  GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025). 

1090  WHS Act:Part 2, sec: 17-19. 
1091  Vijeyarasa 2022:78. 
1092  WHS Act: Part 2, sec. 19. 
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workplace. This leaves victims exposed and vulnerable. The likely effect of the WHS 

Act is that it discriminates against women, who are a vulnerable group and is thus 

gender blind.  

The WHS Act grants all workers access to work in a safe environment regardless of 

gender.1093 Again, the drafters of the WHS Act adopted a gender neutral approach, 

failing to incorporate gender considerations where they should have. Gender neutrality 

easily falls into the gender-blind response. The intention remains gender-blind, 

overlooking important gender considerations. The likely effect is that pregnant women 

are left out with no protection from a safe working environment. The WHS Act further 

promotes providing advice, information, and education concerning workplace health 

and safety.1094 This means that employees have access to information. Gender 

considerations are not taken into account when promoting access to information. The 

WHS Act sets acceptable health and safety standards. It provides a platform for worker 

consultation in safety and decision-making, ensuring that workers have a say in 

policies that affect them.1095 The WHS Act acknowledges mental health risks, which 

include stress and fatigue, as part of workplace safety, aligning with modern safety 

expectations.1096 The WHS Act does not, however, explicitly address gender-based 

risks, which include workplace violence and reproductive health hazards. The WHS 

Act is silent on providing affordable health services for women. This serves to confirm 

both the intention and likely effect as gender blind.  

Strengthening gender-responsive provisions will ensure safer working conditions. The 

provisions need to include specific provisions ensuring workplace adjustments for 

pregnant workers. The WHS Act should also explicitly recognise gender-based risks, 

including workplace violence and sexual harassment. 

 

 
1093  WHS Act: Part 2, sec. 19. 
1094  WHS Act: Part 1, sec. (3) (d). 
1095  WHS Act: Part 5, sec. 50. 
1096  WHS Act: Part 2, sec. 19. 
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5.4.1.2.2 Assessment question two: Does the Act guarantee access to informal 

education or require the provision of information and education on the issue? 

Regarding access to information and education, the first evaluator rated the intention 

and likely effect as gender-neutral.1097 The first evaluator notes that the WHS Act aims 

to promote the provision of advice, information, education, and training on work health 

and safety.1098 It also provides for certain events to be made public to ensure the 

information is accessible (concerning a WHS undertaking and in relation to 

prosecutions of offences under the Act).1099 According to the first evaluator, the likely 

effect is that the law promotes education and training related to work health and safety, 

such promotion benefits both men and women without the need to treat them 

differently.1100 

The second evaluator rated the WHS Act's intention in respect of information sharing 

and education as gender-blind.1101 The Act undoubtedly promotes worker consultation 

regarding work and safety.1102 These consultations involve sharing information with 

workers, allowing them to provide their opinions, and advising them of the outcome of 

the consultation.1103 These standards apply to all workers, regardless of their gender. 

During the consultations, no gender considerations are taken into account. The 

second evaluator rated the likely effect as gender blind.1104 Information sharing fails to 

consider the distinct differences between men and women. It also fails to promote 

 
1097  GLI “Work Health and Safety Act 2011. Australia. Evaluator 1”, 

ttps://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-
4150-8753-4bee563dd69c/effect (accessed on 26 February 2025). 

1098  WHS Act:sec. 3,217, 221 & 230/2011 & GLI “Work Health and Safety Act 2011. Australia. Evaluator 
1”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-
4150-8753-4bee563dd69c/effect (accessed on 26 February 2025). 

1099  WHS Act:sec. 3,217, 221 & 230/2011 & GLI “Work Health and Safety Act 2011. Australia. Evaluator 
1”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-
4150-8753-4bee563dd69c/effect (accessed on 26 February 2025). 

1100  GLI “Work Health and Safety Act 2011. Australia. Evaluator 1”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-
4150-8753-4bee563dd69c/effect (accessed on 26 February 2025). 

1101  GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025). 

1102  GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025) & WHS Act:Part 5, Division 2. 

1103  WHS Act:Part 5, Division 2. 
1104  GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 

https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025). 
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information sharing regarding the equal treatment of men and women regarding health 

and safety.1105 

The third evaluator agreed with the second and rated the intention and likely effect as 

gender blind.1106 The third evaluator notes that the WHS Act intends to guarantee 

workers a right to safety and work, including health, safety and welfare from hazards 

and risks.1107 However, the WHS Act makes no specific reference to women workers, 

harassment or violence at work as a hazard.1108 The likely effect is that by defining the 

concept of 'work health and safety' in a superficial manner, the Act becomes gender-

blind and fails to educate workers and citizens about workplace health and safety risks, 

particularly those experienced by women.1109 This includes harassment and 

discrimination at work. While the primary duty of care consists of an obligation to 

provide information and training to protect all workers from risk, the Act is not explicit 

in the duty to provide both male and female workers with information about their 

rights.1110  

The second and third evaluators rated the intention and likely effect as gender-blind, 

and I concur with them. The WHS Act's drafters did not consider the clear distinctions 

between men and women. The informal education and information sessions did not 

include crucial gendered information that could benefit women. This is likely to have 

the effect of excluding the specific hazards that women face, such as harassment and 

violence; additionally, the WHS Act does not include any information on pregnant 

women. The law will be gender-responsive if it contains substantive provisions that 

 
1105  GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 

https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025). 

1106  GLI “Work Health and Safety Act 2011. Australia Evaluator 3”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 

1107  GLI “Work Health and Safety Act 2011. Australia Evaluator 3”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 

1108  GLI “Work Health and Safety Act 2011. Australia Evaluator 3”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 

1109  GLI “Work Health and Safety Act 2011. Australia Evaluator 3”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 

1110  GLI “Work Health and Safety Act 2011. Australia Evaluator 3”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 
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address harassment and violence against women as a health and safety hazard and 

outline how pregnant women will be protected. 

 

5.4.1.2.3 Assessment question three: Does the Act guarantee non-coerced and 

informed decision-making and, where relevant, protect women’s confidentiality? 

The three evaluators agreed and rated the Act's intention as gender neutral.1111 This 

was because the Act allows for negotiations and resolutions between employers and 

workers who form a work group regarding health and safety concerns.1112 The Act also 

allows the regulator to obtain information from a person about a possible violation of 

the law.1113 The Act further applies to negotiations and issue resolutions between 

employers and employees who form a working group regarding health and safety 

concerns.1114 These standards apply to all persons, irrespective of gender. 

The first evaluator noted that although the WHS Act's intention was gender neutral, its 

likely effect was gender-responsive, as the consultations allowed women to participate 

in the decision-making process even if they were not part of the health and safety 

team.1115 In other words, the consultation process allowed women to make informed 

decisions on health and safety matters.  

Although the second evaluator rated the intention of the WHS Act as gender neutral, 

the likely effect was gender-blind. The Act fails to explicitly promote the participation 

of women in the representation, negotiation, and decision-making of women.1116 The 

Act thus fails to recognise the specific risks women face in the workplace and the 

 
1111  GLI “Work Health and Safety Act 2011. Australia. Evaluator 1”, 

https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-
4150-8753-4bee563dd69c/effect (accessed on 26 February 2025); “GLI “Work Health and Safety 
Act 2011. Australia. Evaluator 2”, https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-
8f172778f72d/935ada64-c706-4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025);  GLI 
“Work Health and Safety Act 2011. Australia Evaluator 3”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 

1112  WHS Act:Part 5, sec. 52-59, 56-58, 80-82. 
1113  WHS Act:Part 8, Division 2; Part 9:171-175.  
1114  WHS Act:Part 8, Division 2; Part 9:171-175. 
1115  WHS Act:sec. 46, 47 & GLI “Work Health and Safety Act 2011. Australia. Evaluator 1”, 

https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-
4150-8753-4bee563dd69c/effect (accessed on 26 February 2025). 

1116  WHS Act:sec. 46, 47 & GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025). 
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significance of their contribution to health and safety policy-making.1117 The Act allows 

the regulator to obtain information from a person about a possible violation of the 

law.1118 The drafters of the Act should have recognised the differentiated impacts 

women may face regarding sharing their information and included provisions which 

established additional safeguards to protect women’s confidential information. 

Instead, the Act is silent on the matter.1119 The third evaluator noted that whilst the 

intention was gender neutral, the likely effect was also gender neutral, applying to men 

and women equally.1120 

In my analysis, the WHS Act's intention regarding assessment question three is 

gender neutral. The WHS Act includes provisions that indirectly protect women from 

coercion, support informed decision-making, and ensure confidentiality in workplace 

health and safety matters. However, these protections are general and not explicitly 

gender-specific. The WHS Act prohibits coercion, undue influence, or threats against 

workers, including women, concerning health and safety matters.1121 Workers have 

the right to cease unsafe work if they reasonably believe it poses a risk to health and 

safety. They cannot be forced or coerced to continue working in hazardous 

conditions.1122  

The challenge, however, is that the WHS Act does not explicitly address gender-based 

coercion in the workplace, such as coercion to tolerate unsafe conditions affecting 

women disproportionately, which include a lack of pregnancy accommodations or 

exposure to gender-based violence. Furthermore, some industries with high levels of 

female workers, such as healthcare, domestic work, and retail, may have power 

 
1117  WHS Act:sec. 46, 47 & GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 

https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025). 

1118  WHS Act:sec. 46, 47 & GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025).. 

1119  WHS Act:Part 5:52-54, 56-58, 80-82; Part 8: Division 2; Part 9:171-175 GLI “Work Health and 
Safety Act 2011. Australia. Evaluator 2”, https://www.genderlawindex.org/laws/c6e8f079-f263-
4b0a-a28e-8f172778f72d/935ada64-c706-4b62-a4cb-3cd80ab8befd (accessed on 26 February 
2025). 

1120  GLI “Work Health and Safety Act 2011. Australia Evaluator 3”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 

1121  WHS Act: Part 6, sec. 104-109. 
1122  WHS Act: Part 5, sec, 85. 
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imbalances where women feel pressured to accept unsafe conditions despite legal 

protections. Hence, the likely effect is that it is gender blind. 

The WHS Act ensures that workers have the right to receive sufficient information and 

training to make informed decisions about workplace safety. It states that employers 

must provide all workers with adequate information, instruction, and training on 

workplace risks and how to protect themselves.1123 Workers must be consulted on 

workplace safety decisions, including risk management policies that affect them.1124 

The WHS Act, however, is gender blind in its likely effect as it does not explicitly 

mandate gender-sensitive training on risks unique to women, such as reproductive 

health hazards, gender based violence, or harassment-related psychological stress. 

Furthermore, migrant and informal female workers often lack access to information in 

a language they understand, which limits their ability to make informed decisions. 

Confidentiality protections under the WHS Act are mainly related to health records, 

complaints, and workplace investigations.1125 Employers cannot disclose workers' 

health information without consent unless the law requires it.1126 The confidentiality 

protections help ensure that workers, including women, can report safety concerns 

without fear of exposure or retaliation.1127 The challenge with the WHS Act is that it 

does not explicitly protect women’s confidentiality in cases of workplace harassment, 

sexual violence, or reproductive health concerns, especially pregnancy-related 

accommodations. Furthermore, the reporting mechanisms may not always ensure 

complete anonymity, which can lead to fears of retaliation, particularly in male-

dominated industries. Therefore, as much as the WHS Act’s intention is gender 

neutral, its likely effect is gender blind. 

 

5.4.1.2.4 Assessment question four: Does the Act promote equal relations between 

men and women? 

The three evaluators concur that the Act is gender blind in its intention and likely effect. 

However, the evaluators had different reasoning. The first evaluator rated the intention 

 
1123  WHS Act:Part 2, sec. 19. 
1124  WHS Act:Part 5, sec. 47-49. 
1125  WHS Act:Part 14, sec. 271. 
1126  WHS Act:Part 5, sec. 70. 
1127  WHS Act:Part 5, sec. 70(1). 
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as gender blind because the WHS Act does not promote the election of women as 

health and safety representatives, and this does not promote gender equality.1128 The 

likely effect is also gender-blind.1129 The WHS Act does not promote the election of 

women as health and safety representatives, which does not promote gender 

equality.1130  

The second evaluator rated intention as gender blind.1131 The Act specifically prohibits 

discriminatory conduct for a prohibited reason. These rules apply to all workers, 

irrespective of gender, as demonstrated by the Act's use of the pronouns 'his' and 

'her'.1132 The drafters of the WHS Act failed to address gender-specific concerns that 

disproportionately affect women. The WHS Act evidently lacks awareness of men’s 

and women's specific and different needs. According to the second evaluator, the likely 

effect is a failure to identify and respond to the specific risks women face in the 

workplace.1133 

The third evaluator rated the intention as gender blind.1134 The WHS Act promotes fair 

workplace representation and consultation for all workers. However, it is generally 

gender  blind and does not explicitly state that it aims to ensure equal representation 

for men and women, give a voice to women's representatives, or raise awareness of 

workplace risks and harms experienced by women in particular.1135 The likely effect is 

 
1128  GLI “Work Health and Safety Act 2011. Australia. Evaluator 1”, 

https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-
4150-8753-4bee563dd69c/effect (accessed on 26 February 2025). 

1129  GLI “Work Health and Safety Act 2011. Australia. Evaluator 1”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-
4150-8753-4bee563dd69c/effect (accessed on 26 February 2025). 

1130  GLI “Work Health and Safety Act 2011. Australia. Evaluator 1”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-
4150-8753-4bee563dd69c/effect (accessed on 26 February 2025). 

1131  GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025). 

1132  GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025). 

1133  GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025). 

1134  GLI “Work Health and Safety Act 2011. Australia Evaluator 3”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 

1135  GLI “Work Health and Safety Act 2011. Australia Evaluator 3”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 
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that there is no equal representation of women as health and safety 

representatives.1136 

I agree with the three evaluators who rated the Act’s intention and likely effect on 

promoting equal relations between men and women as gender blind. The WHS Act 

failed to consider or acknowledge women’s specific needs and risks. The situation 

worsened because the WHS Act was not explicit in guaranteeing that women's health 

and safety officers would be selected. This not only leads to male domination of health 

and safety committees but also to an underrepresentation of women workers' health 

and safety needs. A women's health and safety representative would be better 

positioned to protect and safeguard women's issues, including ensuring that the health 

and safety of pregnant women are acknowledged in the Act. The WHS Act will be 

gender responsive if the Act can be amended to reflect hazards faced by women, 

including those who are pregnant. Furthermore, the WHS Act would also need to be 

amended to promote the election of women employees. 

 

5.4.1.2.5 Assessment question five: Does the Act protect women from situations of 

vulnerability linked to their gender? 

The three evaluators agreed that the WHS Act did not protect women from situations 

of vulnerability linked to their gender. The first evaluator noted that workers have the 

right to cease unsafe work.1137 Therefore, the Act intends to protect workers in a 

situation of vulnerability. However, a specific reference to the health conditions of 

certain women, including pregnant women, is missing.1138 The likely effect is that the 

WHS Act does not enable the protection of pregnant women, whom the Act should 

cover.1139 The likely effect is thus gender blind. 

 
1136  GLI “Work Health and Safety Act 2011. Australia Evaluator 3”, 

https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 

1137  WHS Act: Part 5, sec. 83-86. 
1138  GLI “Work Health and Safety Act 2011. Australia. Evaluator 1”, 

https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-
4150-8753-4bee563dd69c/effect (accessed on 26 February 2025). 

1139  GLI “Work Health and Safety Act 2011. Australia. Evaluator 1”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-
4150-8753-4bee563dd69c/effect (accessed on 26 February 2025). 
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The second evaluator maintains that the Act should contain provisions which explicitly 

recognise the health and safety risks women face in the workplace, which include, 

among others, physical, psychological and sexual harassment.1140 The state is 

mandated by international laws and instruments to protect women from gender-

specific workplace harm.1141 The likely effect is that the Act fails to protect women from 

situations of vulnerability linked to their gender and is thus gender blind.1142 

The third evaluator also maintained that the WHS Act's intention in respect to 

assessment question five was gender blind. The law Act not protect women from 

gender-specific workplace harms. Work health is defined narrowly in the Act.1143 

Discriminatory conduct is only prohibited if the victim of the discriminatory treatment is 

part of the workplace health and safety committee or is a health and safety 

representative.1144 

Regarding the fifth assessment question, I lean in favour of the three evaluators who 

rated the intention and likely effect as gender-blind. The WHS Act was enacted to 

cover both men and women. Failure to acknowledge and incorporate the gendered 

risks faced by women leaves them exposed with no protection. The drafters of the Act 

should not have overlooked significant gender differences. In order to rectify the WHS 

Act, provisions acknowledging the gendered risks women face should be included, 

including how women will be protected. Pregnancy should explicitly be acknowledged 

as a workplace risk. The WHS Act should include provisions which promote and 

encourage women to be elected as health and safety officials. That way, the interests 

and needs of women employees are better safeguarded. 

 

 
1140  WHS Act:Part 5, Division 6; Part 6; Part 7. 
1141  UN OHCHR 2017:par. 30(f); UN OHCHR 2013:par. 21, 22. 
1142  GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 

 https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025). 

1143  GLI “Work Health and Safety Act 2011. Australia Evaluator 3”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 

1144  GLI “Work Health and Safety Act 2011. Australia Evaluator 3”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 



223 
 

5.4.1.2.6 Assessment question six: Does the Act guarantee accessible and effective 

remedies? 

The first evaluator rated the intention as gender neutral. The Act aims to create 

procedures for access to justice and remedies in cases where employees who have 

filed a complaint for work-related health and safety are subjected to discrimination.1145 

The WHS Act stipulates civil and criminal penalties, temporary improvement notices 

issued by the health and safety representative, and enforcement actions in cases of 

non-compliance.1146 However, these measures apply to both men and women, and 

treating them differently is unnecessary.1147 The likely effect is that the WHS Act will 

enable workers to access justice, but there is no need to treat men and women 

differently in their ability to access justice.1148  

The second evaluator also rated the intention as gender neutral, reasoning that the 

law provides for civil and criminal proceedings concerning discriminatory conduct in 

the workplace. Furthermore, it also provides for dispute mechanisms in relation to the 

right of entry of WHS permit holders.1149 These standards apply to all employees and 

employers, irrespective of their gender.1150 The likely effect is that the law is gender 

blind.1151 The reason is that the Act should have taken into account the unique 

problems women face when they try to get justice, especially when they have been 

victims of violence or harassment at work, which primarily affects women. However, 

the WHS Act is silent on the matter.1152 

 
1145  GLI “Work Health and Safety Act 2011. Australia. Evaluator 1”, 

https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-
4150-8753-4bee563dd69c/effect (accessed on 26 February 2025). 

1146  WHS Act 137/2011:Part 5, Division 6, Part 6, Part 7 & GLI “Work Health and Safety Act 2011. 
Australia. Evaluator 1”, https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-
8f172778f72d/01b317c8-5a8d-4150-8753-4bee563dd69c/effect (accessed on 26 February 2025). 

1147  GLI “Work Health and Safety Act 2011. Australia. Evaluator 1”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-
4150-8753-4bee563dd69c/effect (accessed on 26 February 2025). 

1148  GLI “Work Health and Safety Act 2011. Australia. Evaluator 1”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-
4150-8753-4bee563dd69c/effect (accessed on 26 February 2025). 

1149  WHS Act: Part 9, Division 4. 
1150  GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 

https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025). 

1151  GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025). 

1152  GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 
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The third evaluator rated the intention as gender blind.1153 The Act includes a stated 

intention of ensuring appropriate scrutiny and review of actions taken by persons 

performing functions according to the law.1154 As the Act is essentially gender blind, it 

is unclear how well these provisions will work for women who experience unsafe 

conditions at work.1155 The likely effect is that the Act is gender blind.1156 It is unclear 

how well this law will work for women in practice. As a gender blind law with a narrow 

definition of workplace safety, the WHS Act may not protect women from gender-

specific risks, and it may not give rise to appeals based on decisions that are not in 

the best interest of women workers.1157 

In my analysis, the WHS Act gives workers the right to cease unsafe work if they 

reasonably believe it poses a risk to their health and safety.1158 Employers cannot take 

discriminatory or retaliatory action against workers who raise safety concerns.1159 My 

rating of the intention of the WHS Act is gender neutral as it applies to all workers; the 

likely effect, however, would be gender blind, the reason being that women in male-

dominated industries, such as construction and mining, may fear retaliation or 

workplace exclusion if they report safety concerns. Furthermore, casual and migrant 

women workers may be hesitant to report violations due to job insecurity, language 

barriers, or visa restrictions. 

 

 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025). 

1153  GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025). 

1154  GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025). 

1155  GLI “Work Health and Safety Act 2011. Australia Evaluator 3”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 

1156  GLI “Work Health and Safety Act 2011. Australia Evaluator 3”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 

1157  GLI “Work Health and Safety Act 2011. Australia Evaluator 3”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 

1158  WHS Act: Part 5, sec. 85. 
1159  WHS Act: Part 6, sec. 104-109. 
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5.4.1.2.7 Assessment question seven: Does the Act promote the comprehensive 

monitoring of women’s situations? 

The first evaluator rated the WHS Act's intention as gender-blind because the Act does 

not provide for monitoring women's situations.1160 The likely effect is gender blind as 

the law will not enable the collection of gender-disaggregated data, and no evidence 

of how women experience the WHS Act.1161 The second evaluator also rated the 

intention of the WHS Act as gender blind, as it is silent on the matter of monitoring the 

situation of women.1162 The likely effect is also gender blind as the WHS Act fails to 

provide for the collection of gender-disaggregated data concerning the health and 

safety risks and work conditions faced by women.1163 The third evaluator, like the first 

and second, rated the intention as gender-blind.1164 The third evaluator noted that the 

WHS Act failed to require data collection to understand best how women were affected 

by workplace hazards/unsafe work conditions, how often women complain, and for 

what incidents.1165 Without data collection, it may also remain unknown how many 

women act as workplace health representatives.1166 The likely effect is, therefore, 

gender-blind, as the situation of women remains unknown. 

My rating for the intention and likely effect of the WHS Act is gender-blind. The WHS 

Act provides for keeping records concerning health and safety incidents.1167 The 

record-keeping provisions do not refer to monitoring women's situations. The WHS Act 

does not explicitly mention the importance of this data collection, which is necessary 

 
1160  GLI “Work Health and Safety Act 2011. Australia. Evaluator 1”, 

https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-
4150-8753-4bee563dd69c/effect (accessed on 26 February 2025). 

1161  GLI “Work Health and Safety Act 2011. Australia. Evaluator 1”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-
4150-8753-4bee563dd69c/effect (accessed on 26 February 2025). 

1162  GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025). 

1163 GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025). 

1164  GLI “Work Health and Safety Act 2011. Australia Evaluator 3”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 

1165 GLI “Work Health and Safety Act 2011. Australia Evaluator 3”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 

1166  GLI “Work Health and Safety Act 2011. Australia Evaluator 3”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 

1167  WHS Act.  



226 
 

to understand how women experience gender-based hazards and safety concerns at 

work.1168 Furthermore, the lack of data collection also means that we will likely not 

understand how women are protected by the WHS Act, which gender-based hazards 

are raised, and what proportion of inspectors are women.  

 

5.4.1.2.8 How well does the WHS Act meet international standards 

Overall, the first evaluator rated the WHS Act as 'partially meeting international 

standards'.1169 While the law provides significant benefits to workers in vulnerable 

situations, including women, it lacks specific provisions addressing the unique needs 

of pregnant women.1170 Given the health and occupational risks they may face, it would 

be beneficial to incorporate protections for pregnant workers within the WHS Act.1171 

The second evaluator's overall score of the WHS Act was that it did not meet 

international standards.1172 While the law sets standards to protect the health and 

safety of workers and workplaces, it does not account for the distinct challenges, risks, 

and barriers that women face in the workplace.1173 Additionally, it fails to promote 

gender equality by neglecting measures that ensure women's equal participation and 

representation.1174 

The third evaluator’s overall score of the WHS Act was “not meeting international 

standards”.1175 The law falls short of international standards. While it references 

 
1168  CEDAW 1991. 
1169  GLI “Work Health and Safety Act 2011. Australia. Evaluator 1”, 

https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-
4150-8753-4bee563dd69c/effect (accessed on 26 February 2025). 

1170  GLI “Work Health and Safety Act 2011. Australia. Evaluator 1”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-
4150-8753-4bee563dd69c/effect (accessed on 26 February 2025). 

1171  GLI “Work Health and Safety Act 2011. Australia. Evaluator 1”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-
4150-8753-4bee563dd69c/effect (accessed on 26 February 2025). 

1172  GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025). 

1173  GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025). 

1174 GLI “Work Health and Safety Act 2011. Australia. Evaluator 2”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-
4b62-a4cb-3cd80ab8befd (accessed on 26 February 2025). 

1175  GLI “Work Health and Safety Act 2011. Australia Evaluator 3”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 
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psychological hazards, its definition of workplace health and safety remains overly 

narrow, making it unlikely to support complaints related to harassment, violence, and 

other gender-based risks.1176 Additionally, it lacks provisions for fair representation 

based on sex and fails to recognise women worker representatives and unions as 

essential in addressing workplace safety and gender-specific risks.1177 The absence 

of data collection further limits understanding of whether women benefit from the law, 

the gender-based hazards they face, and the representation of women among 

workplace inspectors.1178 

I agree with the second and third evaluators who rated the WHS Act as not meeting 

international standards. CEDAW, ratified by Australia in 1983, mandates that women 

have equal rights to safe and healthy working conditions.1179 CEDAW recognises 

gender-based violence as a form of discrimination affecting women’s workplace 

rights.1180 It also calls for stronger legal protections against workplace sexual 

harassment and violence.1181 Unlike CEDAW, which advocates for gender-responsive 

workplace policies, the WHS Act does not explicitly address gender-based risks. As a 

result, workplace risk assessments and safety measures often fail to consider gender-

specific concerns such as violence, reproductive health hazards, and differential 

exposure to harmful substances. This gap leaves women migrant workers more 

vulnerable to unsafe working conditions. 

While workplace violence is recognised as a psychosocial hazard, the WHS Act does 

not explicitly mandate the prevention of gender-based violence, as required by 

CEDAW’s General Recommendation. Additionally, Australia has yet to ratify the ILO 

Convention on workplace harassment, which aligns with CEDAW standards.1182 

Migrant women workers, domestic workers, and those in insecure employment often 

lack equal protection under the WHS Act. While CEDAW calls for stronger 

 
1176  GLI “Work Health and Safety Act 2011. Australia Evaluator 3”, 

https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 

1177  GLI “Work Health and Safety Act 2011. Australia Evaluator 3”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 

1178 GLI “Work Health and Safety Act 2011. Australia Evaluator 3”, 
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-
42cb-a7b5-cac71a8ef3a5/intention (accessed on 26 February 2025). 

1179  CEDAW 1979:art. 11, par. 7. 
1180  CEDAW 1992:par 1. 
1181  CEDAW 2017:par. 24. 
1182  CEDAW 1992; CEDAW 2017; CEDAW 2017 & 2019 (not yet ratified by Australia). 
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accountability measures to prevent discrimination and workplace violence, these 

safeguards are not fully integrated into the WHS Act’s enforcement mechanisms.  

Recommendations to strengthen the WHS Act in line with CEDAW: Several key 

reforms are necessary to enhance the WHS Act in alignment with CEDAW. First, the 

Act should explicitly recognise gender-based risks in workplace health and safety 

regulations, ensuring that issues such as workplace violence and reproductive health 

hazards are adequately addressed. Additionally, gender-sensitive risk assessments 

must be mandated, incorporating considerations such as workplace design, properly 

fitted personal protective equipment for women, and exposure to harmful substances 

affecting reproductive health. To further enhance protections, Australia should ratify 

ILO Convention No. 190, aligning its workplace safety laws with CEDAW’s standards 

on gender-based violence. Moreover, WHS protections must be extended to informal 

workers, who often face precarious conditions without adequate safeguards. Finally, 

compliance and reporting mechanisms for workplace harassment and gender-based 

violence should be strengthened to ensure effective enforcement and accountability. 
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Table 0.1: Work Health and Safety Act 2011 Australia1183 

Intention vs Likely Effect 

 

 

The following section discusses the use of the GLI in Indonesia. 

 

5.4.2 Indonesia 

5.4.2.1 Law Concerning Placement and Protection of Indonesian Overseas Workers 

Abroad1184 

The Law Concerning Placement and Protection of Indonesian Overseas Workers 

(hereinafter the Law) aims to set out regulations to protect Indonesian workers in 

 
1183  Vijeyarasa 2020 “Evaluation: Work Health and Safety Act 2011, Australia. Gender Legislative 

Index”, https://wwwgenderlawindex.ord/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d.(accessed 
on 30 May 2025). 

1184  Republic of Indonesia. Law Concerning Placement and Protection of Indonesian Overseas Workers 
Abroad Act 39/2004. 

Inconclusiv
e/N/A

Gender 

regressive

Gender 

Blind

Gender 

Neutral

Gender 

responsive

Inconclusiv
e/N/A

Gender 

regressive

Gender 

Blind

Gender 

Neutral

Gender 

responsive

1. Does the law guarantee access to non-discriminatory and 

accessible, affordable, acceptable services?
0/3 0/3 2/3 1/3 0/3 0/3 0/3 3/3 0/3 0/3

2. Does the law guarantee access to information and 

education or require the provision of information and 

education on the issue?

0/3 0/3 1/3 2/3 0/3 0/3 0/3 2/3 1/3 0/3

3. Does the law guarantee non-coerced and informed 

decision-making and, where relevant, protect women’s 

confidentiality?

0/3 0/3 0/3 3/3 0/3 0/3 0/3 2/3 0/3 0/3

4. Does the law promote equal relations between men and women?0/3 0/3 3/3 0/3 0/3 0/3 0/3 3/3 0/3 0/3

5. Does the law protect women from situations of vulnerability 

linked to their gender?
0/3 0/3 3/3 0/3 0/3 0/3 0/3 3/3 0/3 0/3

6. Does the law guarantee accessible and effective remedies 

(i.e. access to justice)?
0/3 0/3 1/3 2/3 0/3 0/3 0/3 2/3 1/3 0/3

7. Does the law promote the comprehensive monitoring of the 

situation of women? This includes promoting gender-

disaggregated data collection on the nature of the problem.

0/3 0/3 3/3 0/3 0/3 0/3 0/3 3/3 0/3 0/3
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employment overseas. The law promotes equal access to opportunities and equal 

rights at work for men and women. This law is particularly relevant to the current study 

regarding migrant workers. 

 

5.4.2.2 Assessment question one: Does the law guarantee non-discriminatory, 

accessible, acceptable and affordable services 

Three evaluators assessed the law on the GLI using the seven assessment questions 

to determine its gender responsiveness and whether it met international standards. 

The three evaluators had different views on the first assessment question. The first 

evaluator noted that the law's intention was gender neutral, as the law was not 

discriminatory and provided for the placement of Indonesian overseas workers, which 

is a service for both men and women.1185 It had an equally gender-neutral effect, as 

service was provided for both men and women without needing to differentiate 

between them.1186 The second evaluator notes that the law allows recruitment 

agencies to place workers abroad.1187 A positive aspect of the Act is that placements 

can only occur in countries with regulations protecting foreign workers.1188 The second 

evaluator notes that the intention of the Act is thus gender responsive.1189 The fact that 

placement can only take place in countries with regulations protecting migrants 

suggests that the Act has a gender responsive effect, as women migrants will be 

protected in their countries of destination.1190 The third evaluator contends that the 

law's intention is gender-blind in that it arranges for workers to be placed abroad and 

provides pre-departure training, counselling, and health checks. No specific training is 

 
1185 GLI “Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 1”, 

https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/5c28bd86-f70f-
4fa9-8817-af5fea5fa914/intention (accessed on 26 May 2025). 

1186 GLI “Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 1”, 
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/5c28bd86-f70f-
4fa9-8817-af5fea5fa914/intention (accessed on 26 May 2025). 

1187  Law Concerning Placement and Protection of Indonesian Overseas Workers Abroad 
1188  Law Concerning Placement and Protection of Indonesian Overseas Workers Abroad:art. 11-26 & 

27 & GLI “Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 2”, 
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/79505245-
bb3e-4f7d-9ab1-8dc3d0b31299 (accessed on 26 May 2025). 

1189 GLI “Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 2”, 
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/79505245-
bb3e-4f7d-9ab1-8dc3d0b31299 (accessed on 26 May 2025). 

1190 GLI “Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 2”, 
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/79505245-
bb3e-4f7d-9ab1-8dc3d0b31299 (accessed on 26 May 2025). 
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offered to women.1191 The likely effect is, therefore, gender blind as the law fails to 

show awareness of men’s and women’s specific and differentiated needs and interests 

altogether.1192 

From my assessment, the intention of the law is gender responsive. The Act contains 

clauses which state that workers will only be placed in countries where there are 

regulations protecting migrants. Furthermore, the Act also has provisions which 

arrange for pre-departure training, counselling, and health checks. The only weakness 

of the Act is that it fails to make provision for gender-specific training; thus, the likely 

effect of the Act is that it is gender-blind. Gender-specific training is essential for 

women migrant workers as they face distinct vulnerabilities, highlighted by Crenshaw's 

intersectional theory. The Act must contain provisions that expressly guarantee 

gender-specific training and counselling, empowering and equipping women migrant 

workers to be gender-responsive. 

 

5.4.2.3: Assessment question two: Does the law guarantee access to informal 

education or require the provision of information and education on the issue? 

The three evaluators were divided on the second assessment question on whether the 

law guaranteed access to information and education. The first evaluator noted that the 

intention of the Act was gender-neutral as it guaranteed workers access to information 

and education.1193 The likely effect of the Act was gender neutral, as the law did not 

seek to distinguish between men and women.1194 The second evaluator stated that 

whilst a worker's placement service allows overseas workers to gain information about 

working overseas, the placement is based on “gender equivalent and non-

discrimination”.1195 The intention is thus gender-responsive. However, the likely effect 

 
1191  Law Concerning Placement and Protection of Indonesian Overseas Workers Abroad:art. 31.& GLI 

“Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 3”, 
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/a71f8c45-1542-
46b1-b9e2-e3566d8bc235 (accessed on 26 May 2025). 

1192  GLI “Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 3”, 
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/a71f8c45-1542-
46b1-b9e2-e3566d8bc235 (accessed on 26 May 2025). 

1193  GLI “Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 1”, 
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/5c28bd86-f70f-
4fa9-8817-af5fea5fa914/intention (accessed on 26 May 2025). 

1194  GLI “Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 1”, 
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/5c28bd86-f70f-
4fa9-8817-af5fea5fa914/intention (accessed on 26 May 2025). 

1195  Law Concerning Placement and Protection of Indonesian Overseas Workers Abroad:art. 42 (b). 
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is that the law is genderblind. While the law has provisions for training, it does not 

seem to target women specifically.1196 The third evaluator rated the intention of the law 

as gender blind.1197 The third evaluator reasoned that although the law had made 

provision for training and access to information available, the challenge is that it is 

non-gendered training and may put women at significant risk, reducing their 

awareness of the harms they may face and leaving them without knowledge of 

emergency procedures.1198 Furthermore, as part of its General Recommendation, the 

CEDAW Committee requires appropriate education and gender-specific awareness-

raising programmes for women migrant workers.1199 The likely effect was thus gender 

blind as no gender considerations were considered when they should have been 

considered.1200 

I lean more in favour of the third evaluator. As much as the law guarantees access to 

information and education for workers placed abroad, the intention is gender blind, as 

from the drafting, no gender considerations are acknowledged. The likely effect is 

gender blindness, as no consideration is provided to the distinct differences between 

men and women. The main challenge with the law is that it had the likely effect of being 

gender blind, as no provision was made to make access to gender specific educational 

information. 

 

5.4.2.4 Third assessment question: Does the law guarantee non-coerced and 

informed decision making, and where relevant, protect women’s confidentiality 

On the assessment question of whether the law guarantees non-coerced and informed 

decision-making and, where relevant, protects women’s confidentiality, the first 

evaluator notes that the law's intention is gender neutral in that it provides for 

 
1196  GLI “Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 2”, 

https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/79505245-
bb3e-4f7d-9ab1-8dc3d0b31299 (accessed on 26 May 2025). 

1197  GLI “Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 3”, 
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/a71f8c45-1542-
46b1-b9e2-e3566d8bc235 (accessed on 26 May 2025). 

1198  Law Concerning Placement and Protection of Indonesian Overseas Workers Abroad:art. 34(1). 
1199  CEDAW 2008:par. 24(b)(i); International Convention on the Rights of Migrant Workers, General 

Comment 1 on Migrant Domestic Workers:par. 28, 29 & 30. 
1200  GLI “Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 3”, 

https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/a71f8c45-1542-
46b1-b9e2-e3566d8bc235 (accessed on 26 May 2025). 
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prospective workers to be informed of their rights and duties, conditions, situations, 

and protection procedures, and this applies to both men and women.1201  

The first evaluator, therefore, notes that the likely effect that the law will have is that it 

will be gender neutral. The second evaluator states that the law is gender blind in both 

its intention and likely effect, as it does not differentiate between men and women.1202 

The third evaluator observed that the law requires written permission from a husband 

or wife to go overseas.1203 In situations where a woman willing to migrate is denied 

written permission by her husband, her informed decision is undermined.1204 Whilst 

the drafters of the law intended that the law applies to both men and women, the fact 

that it has a clause that requires the other party's signature shows that the likely effect 

will be gender regressive. Power imbalances and economic dependence mean 

women are more likely than men to be denied consent, further reinforcing patriarchal 

control. The clause thus entrenches gender-regressive outcomes under the guise of 

gender neutrality. 

 

Whilst article 34 of the Act makes provision for prospective overseas workers to be 

informed of their rights and duties and protection procedures, its weakness is that it 

contains a clause in article 51, which requires the spouse of the prospective worker to 

provide written permission. The law, in its intention, is gender regressive, with its likely 

effect also regressive, as it serves to perpetuate gender inequality. Prospective women 

migrant workers will, in most cases, not be allowed by their spouses due to entrenched 

gender norms, which were already discussed in section 2.2.1. 

5.4.2.5 Does the law promote equal relations between men and women  

Regarding the fourth assessment question, the first and second evaluators concurred 

that the intention of the law and the likely effect it sought to achieve were gender 

 
1201  Law Concerning Placement and Protection of Indonesian Overseas Workers Abroad:art. 34 & GLI 

“Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 1”, 
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/5c28bd86-f70f-
4fa9-8817-af5fea5fa914/intention (accessed on 26 May 2025). 

1202 GLI “Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 2”, 
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/79505245-
bb3e-4f7d-9ab1-8dc3d0b31299 (accessed on 26 on May 2025). 

1203  Law Concerning Placement and Protection of Indonesian Overseas Workers Abroad:art. 51(c). 
1204 Law Concerning Placement and Protection of Indonesian Overseas Workers Abroad:art. 51(c). 
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regressive.1205 The first and second evaluators note that the Act contains provisions 

which prohibit pregnant women from employment overseas, thereby discriminating 

against this group of women.1206 Secondly, they also argue that prospective 

employees are required by the law to obtain written permission from their husband/or 

wife.1207 A requirement that discriminates against women in other types of 

relationships.1208 The intention of the law is, therefore, gender regressive, with the 

likely effect also being gender regressive.1209 The third evaluator notes that the 

intention of the Act was gender responsive as it sought to promote equality between 

men and women.1210 The likely effect, however, was gender regressive as the Act 

contains provisions which prohibit pregnant women from employment abroad and also 

require written permission for prospective employees with spouses.1211 

I agree with the first and second evaluator that the Act does not promote equal 

relations between men and women. A careful analysis of the Act shows that whilst in 

theory it sought to promote equal relations between men and women, in practice the 

 
1205 GLI “Law on Placement and Protection of Indonesian Workers Abroad. Indonesia 2004. Summary”, 

https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25 (accessed on 27 
May 2025). 

1206  GLI “Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 1”, 
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/5c28bd86-f70f-
4fa9-8817-af5fea5fa914/intention (accessed 26 May 2025) & “GLI “Law on Placement and 
Protection of Indonesian Workers Abroad 2004. Evaluator 2”, 
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/79505245-
bb3e-4f7d-9ab1-8dc3d0b31299 (accessed 26 May 2025). 

1207  GLI “Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 1”, 
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/5c28bd86-f70f-
4fa9-8817-af5fea5fa914/intention (accessed 26 May 2025) & “GLI “Law on Placement and 
Protection of Indonesian Workers Abroad 2004. Evaluator 2”, 
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/79505245-
bb3e-4f7d-9ab1-8dc3d0b31299 (accessed 26 May 2025). 

1208  GLI “Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 1”, 
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/5c28bd86-f70f-
4fa9-8817-af5fea5fa914/intention (accessed 26 May 2025) & “GLI “Law on Placement and 
Protection of Indonesian Workers Abroad 2004. Evaluator 2”, 
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/79505245-
bb3e-4f7d-9ab1-8dc3d0b31299 (accessed 26 May 2025). 

1209  GLI “Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 1”, 
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/5c28bd86-f70f-
4fa9-8817-af5fea5fa914/intention (accessed 26 May 2025) & “GLI “Law on Placement and 
Protection of Indonesian Workers Abroad 2004. Evaluator 2”, 
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/79505245-
bb3e-4f7d-9ab1-8dc3d0b31299 (accessed 26 May 2025). 

1210  GLI “Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 3”, 
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/a71f8c45-1542-
46b1-b9e2-e3566d8bc235 (accessed 26 May 2025). 

1211  GLI “Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 3”, 
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/a71f8c45-1542-
46b1-b9e2-e3566d8bc235 (accessed 26 May 2025). 
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inclusion of provisions prohibiting pregnant women from going to work abroad 

discriminates against them. The intention of the law is, in effect, gender regressive as 

it rolls back the existing rights of women. Furthermore, a prospective worker would 

need their spouse's written permission, an act which perpetuates gender inequality. 

 

5.4.2.6 Fifth assessment question: Does the Law protect women from situations 

of vulnerability?  

The first evaluator rated the law's intention and likely effect on the fifth assessment 

question as gender blind.1212 The Act acknowledges the risk of sexual harassment 

abroad, thereby making the minimum age for a female worker 21 years. Article 35(a) 

of the Act does not explicitly require recruiting agencies to participate in awareness-

raising programmes regarding sex and gender-based discrimination and exploitation 

of women, which impairs their ability to impart information to women travelling 

abroad.1213 When trained, women become empowered to identify and report a rights 

violation. 

In contrast, the second evaluator maintained that the law's intention is gender-

responsive, as it includes a provision for the rights and entitlements of migrant 

workers, including legal protection, labour rights, and equal opportunities and 

treatment.1214 Therefore, the likely effect is gender responsive, as women migrant 

workers can access information and enjoy equal rights and treatment. 1215 

The third evaluator notes that the intention of the Act was gender regressive, the 

reason being that it discriminated against prospective female workers based on 

 
1212 GLI “Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 1”, 

https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/5c28bd86-f70f-
4fa9-8817-af5fea5fa914/intention (accessed 26 May 2025).  

1213  Law Concerning Placement and Protection of Indonesian Overseas Workers Abroad:art. 35 (a) & 
GLI “Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 1”, 
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/5c28bd86-f70f-
4fa9-8817-af5fea5fa914/intention (accessed 26 May 2025) 

1214  Law Concerning Placement and Protection of Indonesian Overseas Workers Abroad:art. 8; The 
International Convention on the Rights of Migrant Workers:art. 7. 

1215 GLI “Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 2”, 
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/79505245-
bb3e-4f7d-9ab1-8dc3d0b31299 (accessed 26 May 2025). 
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pregnancy, and it prohibited them from being recruited to work overseas. It required a 

husband or wife to get written permission to work abroad.1216  

With respect to this assessment question, I view this law's intention and likely effect 

as gender blind. The Act aims to address the rights and protections of Indonesian 

prospective migrant workers. The Act provides general protections, including the 

importance of contracts, outlines the responsibilities of agencies, and defines the roles 

of the government. Whilst the Act provides these general protections, it fails to address 

the gender specific vulnerabilities that could be faced by Indonesian women migrants, 

which include sexual harassment, gender-based violence, discrimination and 

exploitation, which is rampant in the informal sector. It is worth mentioning that the 

revised Law No. 18/2017 enhanced protections for Indonesian women abroad and 

specifically addressed the needs of women. The laws in countries of origin require 

recruiting agencies to participate in awareness-raising and training programs that 

educate migrant women about their rights.1217 However, a gap will remain if the same 

training is not extended to recruitment agencies in the destination countries. 

 

5.4.2.7 Sixth assessment question: Assessment question six: Does the law 

guarantee accessible and effective remedies? 

Regarding the sixth assessment, the first evaluator notes that the law's intention and 

likely effect are gender neutral in its ability to guarantee accessible and effective 

remedies. The law provides all workers with access to justice.1218 International law 

mandates that all women workers have access to judicial and quasi-judicial 

mechanisms and remedies. This is so specifically with labour relations, including equal 

remuneration and social security entitlements.1219 

The second evaluator noted that the law's intention and likely effect are gender blind 

because while the law provides for legal protection during placement abroad (through 

 
1216  GLI “Law on Placement and Protection of Indonesian Workers Abroad 2004. Evaluator 2”, 

https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/79505245-
bb3e-4f7d-9ab1-8dc3d0b31299 (accessed 26 May 2025) 

1217  CEDAW 2008:art. 26. 
1218  Law Concerning Placement and Protection of Indonesian Overseas Workers Abroad:art. 22. 
1219  CEDAW 2015:par. 52. 
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legal assistance, advocacy and negotiation), the measures provided do not consider 

the specific circumstances of women workers.1220 

The third evaluator states that there are limited avenues for redress if a dispute arises 

between the worker and the placement agency.1221 Negotiation is encouraged, but 

beyond this, the law is still being determined. As a result, the third evaluator agrees 

with the second evaluator, maintaining that the intention and likely effect of the law are 

both gender blind. 

I agree with the second and third evaluators that the intention and likely effect of the 

Act are gender blind. While the Act contains a general framework for protection, it does 

not provide accessible or effective remedies for women migrant workers who face 

gender-specific vulnerabilities, such as sexual harassment, violence, or abuse in the 

workplace. 

 

5.4.2.8 Does the law allow for comprehensive monitoring of women’s situation, 

including collecting gender disaggregated data on the nature of the problem? 

The seventh assessment question focuses on the collection of disaggregated data. All 

three evaluators concur that the law, in its intention and likely effect, is gender-blind. 

Although the law contains provisions that guarantee data collection, the challenge with 

the law is that the data collection is not disaggregated.1222 The law only allows private 

agencies to collect data on prospective workers, but does not emphasise that the data 

should be gender-disaggregated.1223  

I agree with the three evaluators that the intention and legal effect of the Act is gender 

blind. International law encourages or provides for research and experimental studies 

to measure women's unremunerated domestic activities, for example, by conducting 

time-use surveys as part of their national household survey programmes and 

 
1220  Law Concerning Placement and Protection of Indonesian Overseas Workers Abroad:art. 80-81, 85, 

100-104. 
1221  Law Concerning Placement and Protection of Indonesian Overseas Workers Abroad:art. 85, 100, 

101. 
1222  Law Concerning Placement and Protection of Indonesian Overseas Workers Abroad:art. 22(c).  
1223  Law Concerning Placement and Protection of Indonesian Overseas Workers Abroad:art. 22(a).  
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collecting statistics disaggregated by gender on time spent on activities both in the 

household and on the labour market.1224 

Failure to provide gender-disaggregated data poses a challenge, as no record of 

women migrant workers' experiences is documented. Gender-disaggregated data can 

assist in lobbying and advocating for policymakers to enact laws that better protect 

women migrant workers' rights. 

 

5.4.2.8.1 Does the law meet International standards 

The Act is particularly concerned with ensuring men and women are given equal 

opportunities and rights in the workplace.1225 The bill includes, however, some 

deficient provisions that negatively affect a number of women’s rights. For instance, in 

the international setting, the issue of sexual harassment is dealt with without requiring 

recruitment agencies to establish awareness-raising campaigns against sex- and 

gender-based discrimination, the exploitation of women, and specifically in regard to 

the prescribed age at which a female employee is considered 21. The ban on 

admission of pregnant women indirectly promotes discrimination against a particular 

subgroup of women. In addition, the duties and responsibilities entailed by husbands 

and wives can have especially harmful consequences on the decision-making capacity 

of women. 

 

 

 
1224  CEDAW 1991. 
1225 GLI “Law on Placement and Protection of Indonesian Workers Abroad. Indonesia 2004. Summary”, 

https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25 (accessed on 27 
May 2025). 
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Intention vs Likely Effect 

Table 0.2: The Law Concerning Placement of Workers Abroad 1226 

 

 

The Following section discusses the use of the GLI in the Philippines. 

 

5.4.3. Philippines 

5.4.3.1 An Act to Institute Policies to Eliminate Trafficking in Persons, especially 

Women and Children, 2003 

The Act seeks to specifically protect women and children from their exposure to 

exploitation through trafficking.1227 

 
1226 GLI “Law on Placement and Protection of Indonesian Workers Abroad. Indonesia 2004. Summary”, 

https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25 (accessed on 27 
May 2025). 

1227 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons, especially Women and Children, 
Phillipines 2003” https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25 
(accessed on 27 May 2025). 
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5.4.3.1.1 Does the Law guarantee access to non-discriminatory, accessible, 

affordable, acceptable services 

The four evaluators concur that the Act’s intention and likely effect regarding access 

to non-discriminatory and accessible services is gender responsive.1228  

The first evaluator notes that the Act’s intention is gender responsive, as it contains 

provisions that establish preventive and rehabilitative programmes for victims.1229 The 

likely effect is that women migrants will also have access to the preventative and 

rehabilitative programmes in the event that there are victims.1230 The second evaluator 

supports the first evaluator and confirms that the Law intends to guarantee access to 

services for all victims of violence.1231 The likely effect is that affected women migrant 

workers will have access to gender appropriate services.1232 

The third evaluator concurs with the first and second evaluators, adding that while the 

intention of the Act is to provide various mandatory services, these include shelter, 

counselling, free legal advice, medical or psychological support, livelihood skills 

training, and education.1233 The likely effect is that the Act is likely to increase women 

migrant victims' access to these services.1234 The fourth evaluator weighs in and adds 

that, as the intention of the Act makes it mandatory for victims of trafficking to obtain 

services.1235 The likely effect is that women migrant workers who become victims of 

 
1228 Act to Institute Policies to Eliminate Trafficking in Persons, especially Women and Children 

(Trafficking Act), 2003. 
1229  Act to Institute Policies to Eliminate Trafficking in Persons, especially Women and Children 

(Trafficking Act), 2003:sec. 16, 23, 24. 
1230 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 

Philippines 2003. Evaluator 1”,. https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/eee4763f-9dc7-4ad0-a327-0273ee2f09cb/effect (accessed on 29 May 2025). 

1231 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 
Philippines 2003. Evaluator 1”,. https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/eee4763f-9dc7-4ad0-a327-0273ee2f09cb/effect (accessed on 29 May 2025).See 
also the Trafficking Act:sec. 13-16 &23-25.  

1232 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 
Philippines 2003. Summary”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/13a18925-cd31 (accessed on 29 May 2025). 

1233  Trafficking Act:sec. 23-25. 
1234 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 

Philippines 2003. Evaluator 3”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/6bb3701c-d58c-4623-b922-4f8bf35676a7/effect (accessed on 29 May 2025). 

1235 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 
Philippines 2003. Evaluator 4”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/4f7c49b8-ccfe-48ce-9499-f1ad64c1bcc5/intention (accessed on 29 May 2025). & 
Trafficking Act:sec. 23-24. 
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trafficking will have access to a wide range of services fully funded by the 

government.1236 

I agree with the four evaluators that the intention of the Act is gender responsive, as it 

makes it mandatory for victims to access a wide range of government-funded 

programmes without being discriminated against. 

 

5.4.3.1.2 Does the Act guarantee access to information and education or require the 

provision of information and education on the issue? 

Evaluators one, two and four rated the intention and likely effect of the law as gender 

responsive. Evaluator one observed that the Act makes provision for the creation of 

the Inter-Agency Council Against Trafficking will ensure access to information and 

education.1237 This provision is supported by international law, which emphasises 

ensuring that the Act needs to ensure that victims receive adequate and timely 

information on available support services and legal measures in a language they 

understand.1238 

Three evaluators state that the Act’s intention and likely effect are gender-responsive. 

Creating an Inter-Agency Council Against Trafficking will ensure access to information 

and education.1239 The likely effect is that women migrants will access and benefit from 

the information from the Inter-Agency Council. The CEDAW Committee requires that 

the Act ensure that victims receive adequate and timely information in a language they 

understand on available support services and legal measures.1240  

The second evaluator states that the Act provides for information dissemination, with 

the likely effect being that women will gain access to information that they need.1241 

The fourth evaluator concurs with the first and second evaluators and argues that the 

 
1236 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 

Philippines 2003. Evaluator 4”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/4f7c49b8-ccfe-48ce-9499-f1ad64c1bcc5/intention (accessed on 29 May 2025).  

1237 Section 21 of the Trafficking Act. 
1238 CEDAW 2017:par. 43. 
1239  Trafficking Act:sec. 21. 
1240  UN OHCHR 2017:par. 43. 
1241 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 

Philippines 2003. Evaluator 2”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/13a18925-cd31-4d89-b268-1262111cb666/effect (accessed on 29 May 2025) & 
Trafficking Act:sec. 21(a )-(f). 
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Act contains mandatory information for legal services, including information about 

rights and other legal services.1242 The likely effect is that women who are victims will 

be able to access free legal services, including information about their rights, making 

complaints and other legal remedies.1243 

The third evaluator argues that the intention of the Act is more gender blind as it does 

not explicitly state the right of victims to access information about their rights and the 

services available to them.1244 The likely effect is that it is unclear the extent to which 

the Act will facilitate access to information about their rights and the services 

available.1245 

I agree with the first, second and fourth evaluator who rated the intention and likely 

effect of the Act as gender responsive. The Act creates an Inter-Agency Council 

Against Trafficking, which, as has been stated above, enables access to information, 

education and support services for victims of trafficking. The support services are 

comprehensive, enabling women to benefit greatly. I disagree with the third evaluator. 

The Act is clear on how a victim can access information about their rights and the 

services available to them. The Act provides free legal advice where a trafficked victim 

is informed about his/her rights, procedure for filing complaints, claiming compensation 

and such other legal remedies available to the trafficked victim.1246 Evaluator two 

confirms that because the right to privacy is guaranteed, the likelihood of a victim’s 

nationality not being disclosed is guaranteed. The Fourth evaluator also concurs, 

adding that the Act is clear on its protection of women’s confidentiality. 

 

 
1242 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 

Philippines 2003. Evaluator 4”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/4f7c49b8-ccfe-48ce-9499-f1ad64c1bcc5/intention (accessed on 29 May 2025). 

1243 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 
Philippines 2003. Evaluator 4”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/4f7c49b8-ccfe-48ce-9499-f1ad64c1bcc5/intention (accessed on 29 May 2025). 

1244 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 
Philippines 2003. Evaluator 3”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/6bb3701c-d58c-4623-b922-4f8bf35676a7/effect (accessed on 29 May 2025). 

1245 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 
Philippines 2003. Evaluator 3”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/6bb3701c-d58c-4623-b922-4f8bf35676a7/effect (accessed on 29 May 2025). 

1246 Trafficking Act:sec. 23(c). 
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5.4.3.1.3 Does the Act guarantee non-coerced and informed decision-making, and 

where relevant, protect women’s confidentiality  

Evaluators one, three and four note that the Act is gender-responsive in its intention 

and likely effect. The Act explicitly recognises the right to privacy of the trafficked 

person.1247 Evaluator one observed that confidentiality is guaranteed under the Act.1248 

As the Act recognises the privacy and confidentiality of the person, the likely effect is 

that the name/identity of victims will not be disclosed. The confidentiality of women is, 

therefore, to be protected. This is strongly supported by international law. The CEDAW 

committee guarantees women’s privacy and confidentiality by institutions providing 

services for survivors of gender-based violence against women.1249 

The second evaluator observes that the Act intends to protect the confidentiality of a 

trafficked victim; therefore, its likely effect is gender responsive as the confidentiality 

of women who are trafficked is addressed and protected.1250 The second evaluator, 

however, argues that the Act does not mention women's specific circumstances.1251 

As a result second evaluator maintains that the intention of the Act is gender blind as 

the drafters did not take into account women’s specific circumstances.1252  

I agree with evaluators one, three and four who rated the intention and likely effect of 

the Act as gender responsive. The Act is clear when it states that the confidentiality of 

trafficked victims is protected. The likely effect of the Act is gender responsive, as more 

women will have their confidentiality protected. I disagree with the second evaluator 

who states that the Act does not have specific considerations for women. The Act 

explicitly states that before they are provided with services, victims of trafficking are 

informed of their rights so that they are able to make informed decisions. 

 
1247 Trafficking Act:sec. 6. 
1248 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 

Philippines 2003. Evaluator 1”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/eee4763f-9dc7-4ad0-a327-0273ee2f09cb/effect (accessed on 29 May 2025). 

1249 UN OHCHR 2017:par. 38 (C). 
1250 Vijeyarasa “Evaluatior 2 Evaluation” https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-

8099-8e966a47645b/13a18925-cd31-4d89-b268-1262111cb666/effect (accessed on 29 May 
2025) 

1251 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 
Philippines 2003. Evaluator 2”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/13a18925-cd31-4d89-b268-1262111cb666/effect (accessed on 29 May 2025) & 
CEDAW 2017:par. 38(c). 

1252 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 
Philippines 2003. Evaluator 2”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/13a18925-cd31-4d89-b268-1262111cb666/effect (accessed on 29 May 2025). 
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5.4.3.1.4 Does the Act promote equal relations between men and women? 

The first and the third evaluator noted that the intention of the Act and likely effect were 

both gender responsive, thus more likely to promote equal relations between men and 

women. The Act states that it shall be State policy to recognise the equal rights and 

inherent human dignity of women and men.1253 The first evaluator states that the Act 

provides public information and education programmes which aim to overcome 

attitudes, customs and practices that perpetuate women trafficking.1254 The likely effect 

is that the information dissemination and education assist in overcoming attitudes, 

customs and practices that perpetuate the trafficking of women.1255 

The Act provides public information and education programmes to overcome attitudes, 

customs, and practices that perpetuate women's trafficking.1256 The CEDAW 

Committee also supports public information and education in order to overcome 

attitudes, customs and practices that perpetuate women’s trafficking.1257  

The second evaluator rated the intention as gender responsive, as there is evidence 

to show that it sought to address the specific risks of trafficking encountered by 

women.1258 The second evaluator noted that the likely intention of the Act was that it 

was gender blind as it did not address the differentiated risks and impacts that men 

and women could face.1259 

The fourth evaluator observed that the Act did not address equality between men and 

women and rated it as gender blind.1260 There is no evidence from the text which 

 
1253 UDHR, UNCRC & UN Convention on the Protection of Migrant workers and members of their 

families. 
1254 Trafficking Act:sec. 20 -21. 
1255 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 

Philippines 2003. Evaluator 1”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/eee4763f-9dc7-4ad0-a327-0273ee2f09cb/effect (accessed on 29 May 2025). 

1256 Trafficking Act:sec. 2. 
1257  CEDAW 1992:par. 24 (f) (t)  
1258 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 

Philippines 2003. Evaluator 2”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/13a18925-cd31-4d89-b268-1262111cb666/effect (accessed on 29 May 2025). 

1259 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 
Philippines 2003. Evaluator 2”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/13a18925-cd31-4d89-b268-1262111cb666/effect (accessed on 29 May 2025). 

1260 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 
Philippines 2003. Evaluator 4”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/4f7c49b8-ccfe-48ce-9499-f1ad64c1bcc5/intention (accessed on 29 May 2025). 



245 
 

shows that the drafters of the Act took into consideration gender. The likely effect was 

that the Act is gender responsive, the reason being that whilst equality was not 

explicitly addressed, the Act makes provision for the protection of all trafficked persons 

regardless of their gender.1261 

My rating of the intention and likely effect of the Act is gender responsive. The Act 

recognises equality rights and the inherent dignity of men and women.1262 The 

establishment of the Inter-Agency is critical as it enables the dissemination of 

information which will assist in overcoming attitudes, customs and practices which 

perpetuate women trafficking. The likely effect is that people become more educated 

when information is disseminated. 

 

5.4.3.1.5 Does the Act protect women from situations of vulnerability linked to their 

gender? 

All four evaluators rated the intention and likely effect of the Act as gender responsive. 

The first evaluator states that the intention and likely effect of the Act are gender 

responsive. The Act criminalises trafficking.1263 The Act further provides for criminal 

action and specific penalties and sanctions.1264 The likely effect is that the specific 

penalties and sanctions will act as a deterrent for those contemplating committing such 

an offence. Women are protected, as perpetrators know they will be held to account 

for committing an offence. 

The second evaluator concurs with the first evaluator and adds that the Act 

criminalises women trafficking and rape.1265 This was also supported by the CEDAW 

Committee, which criminalises sexual harassment and gender-based violence as 

forms of discrimination against women (violence directed against a woman or that 

affects a woman disproportionately). The Act should, however, also add provisions 

which include acts that inflict physical, mental or sexual harm or suffering, threats of 

 
1261 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 

Philippines 2003. Evaluator 4”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/4f7c49b8-ccfe-48ce-9499-f1ad64c1bcc5/intention (accessed on 29 May 2025) & 
Trafficking Act:sec. 21 (n) & (o). 

1262 Trafficking Act:sec. 2. 
1263 Trafficking Act:sec. 4 
1264  Trafficking Act:sec. 9, 10. 
1265  Trafficking Act:sec. C. 
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such acts or deprivations of liberty.1266 The third evaluator observed that the Act 

criminalised forced sex work.1267 The likely effect was that women would be protected 

from forced sex work. The fourth evaluator noted that the Act protected women from 

situations such as being trafficked for prostitution, marriage and sexual 

exploitation.1268 The likely effect is that women will be protected from being trafficked 

for prostitution and sexual exploitation. 

I agree with the four evaluators. The drafters of the Trafficking Act included provisions 

which protected women from situations of vulnerability linked to their gender. The Act 

is specific in that it criminalises trafficking and rape. It further recognises sexual assault 

and gender based violence as forms of discrimination against women. The Act 

provides for penalties and sanctions towards perpetrators. 

 

5.4.3.1.6 Does the Act guarantee accessible and effective remedies (access to 

justice)? 

The four evaluators all agreed that the Act’s intention makes provision for accessible 

and effective remedies. The first evaluator noted that the intention of the Law makes 

provision for access to justice.1269 The likely effect is that women will be able to access 

justice.1270 The second evaluator concurs and adds that the Act provides not only 

access to justice but also remedies1271 . Although the second evaluator notes that the 

likely effect was that women would be able to access these remedies, the evaluator 

raises significant points. The first point raised by the second evaluator is that, in terms 

of implementation, women might not be motivated to access the justice system.1272 

 
1266  CEDAW 1992:par. 19(6). 
1267 Trafficking Act:sec. 3(c ). 
1268 Trafficking Act:sec. 4 (b), (c), (d), (e) & (f). 
1269 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 

Philippines 2003. Evaluator 1”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/eee4763f-9dc7-4ad0-a327-0273ee2f09cb/effect (accessed on 29 May 2025) & 
Trafficking Act:sec. 10,11,14. 

1270 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 
Philippines 2003. Evaluator 1”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/eee4763f-9dc7-4ad0-a327-0273ee2f09cb/effect (accessed on 29 May 2025) 

1271 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 
Philippines 2003. Evaluator 2”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/13a18925-cd31-4d89-b268-1262111cb666/effect (accessed on 29 May 2025) & 
Trafficking Act:sec. 8-12, 14, 17, 18 & 21(h). 

1272 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 
Philippines 2003. Evaluator 2”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/13a18925-cd31-4d89-b268-1262111cb666/effect (accessed on 29 May 2025). 
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Firstly, the Act mandates that a criminal action arising from the violation of the 

Trafficking Law can only be filed where the offence was committed, where any of its 

elements occurred or where the trafficked person actually resides.1273 The evaluator 

observes that the requirement of the place where action should be filed does not in 

any way take into consideration the risks of stigma that women are likely to encounter, 

and even makes them more vulnerable to stigma and retaliation.1274 The Act further 

states that the prescriptive period for filing a claim of trafficking is within 10 years, and 

in the case of a syndicate or large group committing trafficking, it is 20 years.1275 

Second evaluator notes that the condition of prescription fails to take into account 

women’s specific circumstances, for instance, the trauma they could be going 

through.1276 Important to mention at this point is the fact that the Trafficking Act of 2003 

was amended in 2012 and 2022. As far as the 2012 amendment is concerned, no 

changes were made to the venue. In the 2022 amendments, the drafters of the Act 

reinforced, confirmed, and clarified the venue, highlighting the multiple accessible 

venues for victims.1277 The victim can report the matter where it took place or where 

he or she resides. 

I agree with all four assessors that both the intention and likely effect of the Trafficking 

Act are gender responsive. The Act provides accessible and effective remedies, and 

all evaluators concur that it allows for penalties and sanctions for perpetrators. The 

Act further provides access to justice and remedies. The Trafficking Act can basically 

be applauded for having taken all necessary steps to cater for the gender specific 

vulnerabilities faced by women.  

 

 
1273 Trafficking Act:sec. 9. 
1274 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 

Philippines 2003. Evaluator 2”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/13a18925-cd31-4d89-b268-1262111cb666/effect (accessed on 29 May 2025). 

1275 Trafficking Act:sec. 9. 
1276 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 

Philippines 2003. Evaluator 2”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/13a18925-cd31-4d89-b268-1262111cb666/effect (accessed on 29 May 2025). 

1277 Republic Act No 11862 (2022):sec. 9(i). 
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5.4.3.1.6 Does the Act guarantee access to information and education or require the 

provision of information and education on the issue? 

All the evaluators agree that the law, in its intention, does not provide for data 

collection.1278 Evaluators one and two noted that the likely effect is that no gender-

disaggregated data will be available. The third and fourth evaluators were of a different 

view when they stated that the likely effect is that the inclusion of sponsorship for a 

national research programme would likely enhance the situation of women. 

Although the Act provides for data gathering on cases of trafficking in persons, it does 

not disaggregate data collection.1279 The CEDAW Committee provides for data 

collection on the number of complaints, the number and types of protection orders, the 

rates of dismissal and withdrawal of complaints, prosecution and conviction rates and 

the time taken to complete cases.1280 

 

 

 
1278 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 

Philippines 2003. Evaluator 1”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/eee4763f-9dc7-4ad0-a327-0273ee2f09cb/effect (accessed on 29 May 2025). 

1279  CEDAW 2013:par.82. 
1280  CEDAW 2013:par.82. 
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Intention vs Likely Effect 

Table 0.3: An Act to Institute Policies to Eliminate Trafficking in Persons, 
especially Women and Children1281 

 

 

The following section discusses the use of the GLI in Sri Lanka. 

 

5.4.4 Sri Lanka 

5.4.4.1 The Prevention of Domestic Violence Act 34 of 2005  

5.4.4.1.2 Does the Act guarantee access to non-discriminatory and accessible, 

affordable, and acceptable services? 

The first evaluator notes that the intention of the Act is gender blind as it only provides 

access to shelter, temporary accommodation and a social worker to victims of 

 
1281 GLI “An Act to Institute Policies to Eliminate Trafficking in Persons especially Women and Children. 

Philippines 2003. Summary”, https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-
8e966a47645b/13a18925-cd31 (accessed on 29 May 2025). 
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violence, only after a protection order has been made.1282 The likely effect is also 

gender blind, as women who are victims of violence and are unable to lodge a 

protection order continue to be subjected to violence.1283 CEDAW establishes 

appropriate and funded support services for victims of all gender based violence, on 

a short and long-term basis.1284 Comprehensive services are provided and include 

financial aid, free or low-cost, high-quality legal aid, medical, psycho-social and 

counselling services, accessible shelters and crisis centres in both rural and urban 

areas.1285 The provisions of CEDAW regarding ensuring the provision of services even 

before a protection order is lodged are not reflected in the Act, as it only avails services 

after a protection order has been lodged. The third evaluator agrees with the first 

evaluator's rating of the intention and likely effect as gender blind, as the Act fails to 

provide specific services for aggrieved women.1286 

The second evaluator differed from the first and third evaluators. The second evaluator 

rated the intention of the Act as gender responsive.1287 The Act explicitly provides for 

a range of protection services for survivors of domestic violence.1288 The likely effect 

is that survivors of domestic violence are most likely to benefit from these services.1289 

I tend to agree more with evaluators one and three, who rated the intention and likely 

effect as gender blind. The Act is highly commendable as it provides vital legal 

protection and comprehensive services. However, the Act does not align with CEDAW 

obligations for a comprehensive gender responsive system. The Act requires that a 

survivor can only access services after they have lodged a protection order. The Act 

fails to take into consideration the fact that some survivors might experience a 

 
1282  GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 3”, 

https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/152ab58d-9484-
4420-a01a-e26e9169cd6e (accessed on 30 May 2025). 

1283 GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 3”, 
https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/152ab58d-9484-
4420-a01a-e26e9169cd6e (accessed on 30 May 2025). 

1284 CEDAW 2017:par. 40(c). 
1285 CEDAW 2017:par. 40(c). 
1286 GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 3”, 

https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/152ab58d-9484-
4420-a01a-e26e9169cd6e (accessed on 30 May 2025). 

1287 Vijeyarasa “Evaluator 2 Evaluation” https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-
9321-2b7ee2970759/c0ff6324-2acf-47e6-a345-9ae24b69d245 (accessed on 30 May 2025)  

1288 The Prevention of Domestic Violence Act 34/2005:sec. 5(2),11(2), 12(1). 
1289 GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 2”, 

https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/c0ff6324-2acf-
47e6-a345-9ae24b69d245/effect (accessed on 30 May 2025). 
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challenge with reporting matters due to fear of retaliation, not being aware of the 

services or the Act, and limited access to remote areas. 

 

5.4.4.1.3 Does the Act guarantee access to information and education or require 

providing information and education on the issue? 

All three evaluators agreed that the Act's intention and likely effect are gender-blind. 

Evaluator one observed that the Act does not provide for information and education 

unless a protection order has been lodged and the court is reasonably satisfied that it 

is necessary.1290 The likely effect is that most survivors who are either not yet ready to 

lodge a protection order, stay in remote areas and are not able to report the domestic 

violence they suffered, will not be able to access the much-needed services.1291 

The second evaluator noted that the Act did not mention the issue.1292 CEDAW states 

that the Act must ensure that victims receive adequate and timely information in a 

language they understand on available support services and legal measures.1293 

Evaluator three argues that the Act fails to guarantee women access to information 

about their rights. The likely effect is that women will not know about their rights. 

My rating for the intention and likely effect is gender-blind. The Act fails to ensure that 

all the survivors, especially those who have not yet applied for a protection order, have 

access to information and support services and can make informed decisions about 

their safety. The Act does not align with CEDAW, which requires explicitly that all 

survivors of gender based violence have access to support and legal services 

regardless of whether they had applied for a protection order. 

 

 
1290 GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 1”, 

https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/e41bab31-c52e-
4059-9e65-2352afebc35d (accessed on 30 May 2025). 

1291 GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 1”, 
https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/e41bab31-c52e-
4059-9e65-2352afebc35d (accessed on 30 May 2025). 

1292 GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 2”, 
https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/c0ff6324-2acf-
47e6-a345-9ae24b69d245/effect (accessed on 30 May 2025). 

1293 CEDAW 2017:par. 43. 
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5.4.4.1.4 Does the Act guarantee non-coerced and informed decision-making and, 

where relevant, protect women’s confidentiality? 

All the evaluators rated the intention and likely effect of the Act as gender regressive.  

Evaluator one noted that although the Act observed the right to confidentiality, the 

challenge was that it could instruct the survivor to participate in counselling sessions 

without informed consent.1294 The likely effect is that a woman’s right to provide 

consent is undermined.1295 CEDAW explicitly states that free and informed consent 

must be obtained for alternative dispute resolutions such as mediation and 

conciliation.1296 The second and third evaluators echo the same sentiments expressed 

by the first evaluator. The provision in the Act that mandates a woman’s participation 

in the counselling sessions violates her right to free and informed consent.1297 

I agree with the three evaluators that the intention and likely effect are gender 

regressive. The Act disregards women’s right to consent as international law requires. 

Women are placed in a less developed state in terms of their social, economic, and 

political status and overall well-being. 

 

5.4.4.1.5 Does the Act promote equal relations between men and women? 

The three evaluators all agreed that the intention and likely effect of the Act are unclear. 

The first evaluator argues that the Act does not make provision for public information 

and education programmes to overcome attitudes that perpetuate violence against 

women.1298 According to CEDAW, the Act requires that public information and 

 
1294  GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 1”, 

https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/e41bab31-c52e-
4059-9e65-2352afebc35d (accessed on 30 May 2025) & the Domestic Violence Act:sec. 20. 

1295  GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 1”, 
https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/e41bab31-c52e-
4059-9e65-2352afebc35d (accessed on 30 May 2025) the Domestic Violence Act:sec. 5(2)a) & (b). 

1296 CEDAW 2017:par. 45. 
1297 GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 2”, 

https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/c0ff6324-2acf-
47e6-a345-9ae24b69d245/effect (accessed on 30 May 2025) & GLI “Prevention of Domestic 
Violence. Sri Lanka 2005. Evaluator 3”, https://www.genderlawindex.org/laws/161aaa84-f49e-
4b5a-9321-2b7ee2970759/152ab58d-9484-4420-a01a-e26e9169cd6e (accessed on 30 May 
2025). 

1298  GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 1”, 
https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/e41bab31-c52e-
4059-9e65-2352afebc35d (accessed on 30 May 2025). 
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education programmes be implemented to overcome attitudes, customs and practices 

that perpetuate violence against women.1299 

The second and third evaluators concur with the first evaluator and add that the Act 

fails to provide services that promote equal relations between men and women.1300 

I agree with the three evaluators that the intention and likely effect are gender blind. 

The Act shows a lack of awareness of men’s and women’s specific and different needs. 

The Act does not include any provision which attempts to challenge the stereotypes, 

attitudes and customs which perpetuate violence against women. 

 

5.4.4.1.5 Does the Act protect women from situations of vulnerability linked to their 

gender? 

The three evaluators agree that the intention and likely effect are gender-responsive. 

The Act provides an interim order and a protection order to be issued.1301 The likely 

effect is that women who institute legal action to get a protection order are protected 

from situations of vulnerability.1302 The second and third evaluators agree, adding that 

the Act indirectly addresses the specific circumstances of women.1303 

I agree with the evaluators that the Act’s intention and likely effect are gender 

responsive. While access issues persist, the Act’s intention and likely effect are igned 

with gender responsive principles. 

 
1299  CEDAW 1992:par. 24(f) , (t).  
1300  GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 2”, 

https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/c0ff6324-2acf-
47e6-a345-9ae24b69d245/effect (accessed on 30 May 2025) & GLI “Prevention of Domestic 
Violence. Sri Lanka 2005. Evaluator 3”, https://www.genderlawindex.org/laws/161aaa84-f49e-
4b5a-9321-2b7ee2970759/152ab58d-9484-4420-a01a-e26e9169cd6e (accessed on 30 May 
2025). 

1301  GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 1”, 
https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/e41bab31-c52e-
4059-9e65-2352afebc35d (accessed on 30 May 2025). 

1302  GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 1”, 
https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/e41bab31-c52e-
4059-9e65-2352afebc35d (accessed on 30 May 2025) & the Domestic Violence Act:sec. 4. 

1303  GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 2”, 
https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/c0ff6324-2acf-
47e6-a345-9ae24b69d245/effect (accessed on 30 May 2025) & GLI “Prevention of Domestic 
Violence. Sri Lanka 2005. Evaluator 3”, https://www.genderlawindex.org/laws/161aaa84-f49e-
4b5a-9321-2b7ee2970759/152ab58d-9484-4420-a01a-e26e9169cd6e (accessed on 30 May 
2025). 
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5.4.4.1.6 Does the Act provide accessible and effective remedies? 

Evaluator one notes that the intention of the Act is gender blind.1304 The Act intends to 

provide access to justice to prevent gender based violence.1305 Important to note is 

that the Act does not make provision for the reparations to be equal to the violations 

of a victim’s rights, as it only relates to protective orders.1306 The Act does not provide 

another piece of legislation that would, in fact, penalise domestic violence.1307 In the 

case of AT v Hungary, the CEDAW Committee noted that the law needs to ensure that 

reparations are proportionate to the physical harm undergone and the gravity of the 

violation of the victims' rights.1308 CEDAW further states that effective remedies include 

penal sanctions, civil remedies and compensatory provisions.1309 The likely effect of 

the Law is also gender blind as it does not make provisions for reparations which are 

proportionate to the violations of the victim’s rights, except for a protection order.1310 

The second evaluator states that the intention of the Act is gender responsive as it 

provides for a protection order to prevent domestic violence.1311 The likely effect is 

gender responsive, as women have enhanced access to justice and appropriate 

services.1312 

The third evaluator agrees with the second evaluator and maintains that the intention 

of the Act is gender responsive and makes provision for women victims to be able to 

 
1304  GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 1”, 

https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/e41bab31-c52e-
4059-9e65-2352afebc35d (accessed on 30 May 2025). 

1305  GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 1”, 
https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/e41bab31-c52e-
4059-9e65-2352afebc35d (accessed on 30 May 2025).) 

1306  GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 1”, 
https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/e41bab31-c52e-
4059-9e65-2352afebc35d (accessed on 30 May 2025). 

1307  The Domestic Violence Act. 
1308  CEDAW Committee, AT v Hungary 2005, par. 9, 6 (1) (b). 
1309 CEDAW 1992:par. 24(t). 
1310  GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 1”, 

https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/e41bab31-c52e-
4059-9e65-2352afebc35d (accessed on 30 May 2025). 

1311  GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 2”, 
https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/c0ff6324-2acf-
47e6-a345-9ae24b69d245/effect (accessed on 30 May 2025). 

1312  GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 2”, 
https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/c0ff6324-2acf-
47e6-a345-9ae24b69d245/effect (accessed on 30 May 2025). 
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apply for protection orders.1313 The survivor is allowed to apply for civil action or 

institute criminal proceedings even if she has applied for a protection order.1314 The 

likely effect is that women victims have access to legal and appropriate services.1315 

The Act makes provision for penalties where a protection order is breached.1316 

I agree with the second and third evaluators that the Act is gender responsive in its 

intention and likely effect. The Act ensures that after a survivor lodges a request for a 

protection order, she has access to the required services. This is likely to increase the 

chances for women survivors to access justice. 

 

5.4.4.1.7 Does the Act promote gender disaggregated data? 

All three evaluators agree that the Act does not provide for gender disaggregated data 

and is therefore gender blind in its intention and likely effect.1317 The Act fails to provide 

gender disaggregated data on how women are affected by domestic violence. This 

makes it difficult to monitor the situation of women survivors. 

 

 

 
1313  GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 3”, 

https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/152ab58d-9484-
4420-a01a-e26e9169cd6e (accessed on 30 May 2025). 

1314  The Domestic Violence Act. 
1315  GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 3”, 

https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/152ab58d-9484-
4420-a01a-e26e9169cd6e (accessed on 30 May 2025). 

1316  The Domestic Violence Act. 
1317  GLI “Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 3”, 

https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/152ab58d-9484-
4420-a01a-e26e9169cd6e (accessed on 30 May 2025). 
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Intention vs Likely effect 

Table 0.4: Prevention of Domestic Violence Act No. 34 of 20051318 

 

 

5.5 STRENGTHS AND WEAKNESSES OF THE GENDER LEGISLATIVE INDEX 

The GLI was used in 4 countries and has been used to evaluate 134 laws.1319 

Evaluation has taken place over seven areas of law. Uniquely, the GLI is founded on 

the idea that all areas of the law need to consider gender at the outset of the drafting 

process.1320 Whilst this contention may be acceptable when it comes to areas of the 

law typically considered from a gender perspective, domestic violence or reproductive 

health, A gender lens has been less commonly deployed in areas such as bankruptcy 

 
1318  GLI “Prevention of Domestic Violence. Sri Lanka 2005. Summary”, 

https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759 (accessed on 30 
May 2025). 

1319 Gender Legislative Index, https://www.genderlawindex.org/, accessed 20 September 2025.  
1320  Vijeyarasa 2022:23. 
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1. Does the law guarantee access to non-

discriminatory and accessible, 

affordable, acceptable services?

0/3 0/3 2/3 0/3 1/3 0/3 0/3 2/3 0/3 1/3

2. Does the law guarantee access to 

information and education or require the 

provision of information and education 

on the issue?

0/3 0/3 3/3 0/3 0/3 0/3 0/3 3/3 0/3 0/3

3. Does the law guarantee non-coerced 

and informed decision-making and, 

where relevant, protect women’s 

confidentiality?

0/3 3/3 0/3 0/3 0/3 0/3 3/3 0/3 0/3 0/3

4. Does the law promote equal relations 

between men and women?
0/3 0/3 3/3 0/3 0/3 0/3 0/3 3/3 0/3 0/3

5. Does the law protect women from 

situations of vulnerability linked to their 

gender?

0/3 0/3 0/3 0/3 3/3 0/3 0/3 0/3 0/3 3/3

6. Does the law guarantee accessible and 

effective remedies (i.e. access to justice)?
0/3 0/3 1/3 0/3 2/3 0/3 0/3 1/3 0/3 2/3

7. Does the law promote the 

comprehensive monitoring of the 

situation of women? This includes 

promoting gender-disaggregated data 

collection on the nature of the problem.

0/3 0/3 3/3 0/3 0/3 0/3 0/3 3/3 0/3 0/3
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or taxation. 1321For examples laws related to taxation and assessed by the GLI are 

often erroneously considered as gender-neutral.1322 The GLI assesses the extent to 

which the law adopts a woman’s standpoint, challenges gender norms and addresses 

intersectional discrimination.1323 An example is a law that requires a woman to obtain 

her husband's consent before opening a bank account.  

Vijeyarasa concedes that the gender legislative index is limited when examining a 

law's actual implementation.1324 Additionally, some experts contend that while the 

gender legislative index provides a helpful measure of the degree of gender 

responsiveness incorporated in legislation, it is restricted in its ability to analyse the 

execution of laws and their impact on gender-equal outcomes in practice. A law can 

appear progressive on paper, meeting criteria for gender responsiveness, but may 

ultimately fail to be implemented in ways that promote genuine equality and social 

change.1325 As stated by UN Women (the United Nations Entity for Gender Equality 

and the Empowerment of Women), there are often considerable gaps between rights 

granted in law and lived reality for women. Systemic impediments established in 

institutions and social norms may hamper the achievement of legal rights. By focusing 

primarily on the language of statutes, it is argued that the gender legislative index 

cannot reflect the structural and systemic hurdles that perpetuate gender inequity and 

women's disempowerment despite progressive legislation. However, although the 

gender legislative index cannot assess how effectively laws are implemented, it can 

determine the likely effect of the law.1326 

It is fundamental, however, to note that a gender legislative index can assess the 

intention against the likely effect. GLI can conduct detailed textual analysis clause by 

clause, assessing the intention and likely effect of the law. This is especially important 

when laws are being drafted, as it can assist in avoiding laws which have the likely 

effect of being gender blind or regressive. Where the intention and likely effect are 

gender-responsive, women's rights are adequately protected. However, in situations 

where the purpose of the law is gender-responsive but specific provisions have been 

 
1321  Vijeyarasa 2022:23. 
1322  Vijeyarasa 2022:23. 
1323  Vijeyarasa 2022:168. 
1324  Vijeyarasa 2019:277. 
1325  Merry 2006:38-51. 
1326  Vijeyarasa 2019:277. 
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left out, the law’s stated intention may be furthered or undermined.1327 For instance, if 

a law seeks to criminalise sexual harassment at work but fails to include provisions to 

educate women on sexual harassment or protect the confidentiality of women 

reporting such cases, then the likely effect will be that women will not report such 

cases due to the stigma and discrimination they might face. The law's potential impact 

will be regressive for women and will fail to meet international standards. A law, on the 

other hand, provisions that ensure women are provided and trained on sexual 

harassment and reporting procedures, their confidentiality is protected and accessible 

and effective remedies to justice are most likely to have a gender-responsive effect. 

Women are more empowered, able to report offences without fear, and are 

guaranteed that perpetrators will be punished. 

Furthermore, countries that have ratified CEDAW can establish monitoring bodies to 

oversee the implementation of the laws. In the case of South Africa, this role would be 

filled by the Commission for Gender Equality (CGE). It was established in Section 187 

of the Constitution of the Republic of South Africa to promote respect for gender 

equality and the protection, development and attainment of gender equality. 

The Commission for Gender Equality aims to advance, promote and protect gender 

equality in South Africa through undertaking research, public education, policy 

development, legislative initiatives, effective monitoring and litigation. The CGE, 

through its public education duty, conducts public awareness campaigns to educate 

women migrant workers about their rights and the legal protections available to them. 

Its role would also include training judges, lawyers, and law enforcement officials on 

gender sensitivity and the specifics of laws protecting the rights of women migrant 

workers. The CGE also plays a crucial role in encouraging NGOs and civil society 

organisations to monitor the implementation of these laws and report any deficiencies 

or violations. The CGE's role would also be to submit reports about women migrant 

workers to the CEDAW Committee, which have not been submitted in recent years. 

The discussion reveals that the GLI is more effective when accompanied by a statutory 

body that monitors the implementation of gender-responsive laws. 

 
1327  Vijeyarasa 2019:277. 
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Vijeyarasa acknowledges that several global indices are designed to monitor women’s 

development and well-being.1328 In other cases, gender is an integral part of the 

broader indices used to measure overall development progress.1329 However, indices 

that measure gaps in gender equality based on proxies such as parliamentary or 

labour force participation, or those that only measure inequalities in the Global South, 

are insufficient to evaluate the effectiveness of the law itself as a tool for tracking 

inequality.1330 Proxy indicators only measure key outcomes such as parliamentary 

representation or labour force participation. Similarly, geographically limited indices 

that measure inequalities in the Global South prevent comparative lessons because 

they only focus on the Global South. These indices are inadequate for evaluating the 

effectiveness of the law itself, as they cannot assess the law's content, enforceability, 

implementation, or enable cross-regional comparisons; in contrast, the GLI possesses 

that capability. 

 

Many global indexes measure, for example, the number of girls enrolled in and 

completing primary and secondary education, the percentage of the workforce that is 

female, or the number of seats in parliament occupied by women. However, we lack 

global or international standards to assess and score our laws.1331 Moreover, when 

good practice laws are debated, the focus tends to be on issues such as domestic 

violence, reproductive health, or family law. Rarely do we consider what a gender 

perspective might look like in areas such as financial regulation, trade, climate change, 

the extractive industry, or taxation, and we rarely evaluate our progress in making laws 

in these fields gender-responsive. The study favours the GLI in comparison to some 

of the indices that have been used in Africa.  

The African Gender and Development Index is only able to aggregate broad legal 

categories and indicators; it is not able to analyse specific legal texts as the GLI does. 

The Social Institutions and Gender Index focuses more on customary norms and 

 
1328  GLI “Scoring legislation and ranking countries”, https://www.genderlawindex.org/scoring (accessed 

on 23 October 2024). 
1329  GLI “Scoring legislation and ranking countries”, https://www.genderlawindex.org/scoring (accessed 

on 23 October 2024). 
1330  GLI “Scoring legislation and ranking countries”, https://www.genderlawindex.org/scoring (accessed 

on 23 October 2024). 
1331  GLI “Scoring legislation and ranking countries”, https://www.genderlawindex.org/scoring (accessed 

on 23 October 2024). 
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overall discrimination, and not migration-specific issues. It is not able to dissect actual 

legal texts. The Women, Business and Law Index is limited to economic/legal barriers, 

focusing more on issues that concern labour, finance, and family; it does not cover 

migration or asylum laws. 

The GLI is grounded in CEDAW, which contains women’s rights. In contrast to other 

broader indices, the GLI uses methodologically sound standards grounded in 

international women’s rights law, primarily CEDAW. Using CEDAW standards as the 

basis for the GLI has formidable advantages. The first is that CEDAW is the only 

international human rights treaty dedicated exclusively to women’s rights. Second, it 

is a global treaty ratified by all except six UN member states.1332 CEDAW, therefore, 

contains agreed principles that apply across jurisdictions and cultural boundaries, 

which states have themselves agreed to.1333 Vijeyarasa describes CEDAW as the only 

foundation for a human rights index with near-universal commitment.1334 For laws to 

be deemed gender-responsive, they must meet the seven criteria derived from 

CEDAW’s 39 General Recommendations. The seven criteria apply to civil, criminal, 

and public law at the domestic and national levels.1335  

Atrey, Nussbaum, and Mullins argue in favour of the GLI, as they describe it as an 

indispensable tool grounded in the infallible framework of CEDAW.1336 The GLI seeks 

to assess the extent to which the law adopts a woman’s standpoint, challenges gender 

norms and addresses intersectional discrimination.1337 However, this perspective has 

been questioned, highlighting potential limitations. Some argue that prioritising 

women's rights over other marginalised groups is not always justifiable.1338 Vijeyarasa 

argues that legislation responsive to women’s needs simultaneously affects the lives 

of people with different identities.1339 

Additionally, CEDAW has faced criticism for reflecting Western biases that overlook 

cultural differences affecting women and for imposing a Western framework that may 

 
1332 Vijeyarasa 2019:275. 
1333  Vijeyarasa 2019:275 & LaBarbera 2019. 
1334  Vijeyarasa 2019:276. 
1335  Vijeyarasa 2019:276; CEDAW 2020. 
1336  Atrey 2018:862; Nussbaum 2016:589& Mullins 2018. 
1337  Vijeyarasa 2022:68. 
1338 Collins & Bilge 2020:107. 
1339 Vijeyarasa 2019:277. 
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not resonate with local cultural norms and values in some post-colonial states.1340 

They argue that relying heavily on CEDAW may promote a universal perspective on 

women's rights that ignores intersections of gender, race, culture, and religion.1341  

CEDAW is an international bill that has received almost universal recognition. CEDAW 

is considered the International Bill of Rights for Women and is a pivotal instrument in 

enshrining women's equality and non-discrimination in international law.1342 Ongoing 

debates exist about whether rights-based initiatives, such as CEDAW, have limited 

relevance and applicability in non-Western cultures. For instance, scholars like Merry 

argue that CEDAW reflects Western assumptions that may not align with cultural 

norms in post-colonial contexts.1343 Related to this is the concern raised by authors 

such as Collins and Bilge1344 As already mentioned in section 3.41CEDAW does not 

effectively address the intersections between different aspects of identity that impact 

women's experiences. By relying mainly on CEDAW as the standard, the gender 

legislative index may promote a universalistic perspective on women's rights that does 

not account for variations in experiences. Vijeyarasa, in defence, argues that 

patriarchy and women’s unequal status are universal challenges for women.1345 By 

grounding itself in CEDAW, the gender legislative index provides an initial starting 

point for defining and measuring legislative progress among the 189 state parties 

committed to the rights outlined in CEDAW.1346 The inevitable outcome is a unified 

and comprehensive framework that integrates women’s concerns and avoids 

fragmenting them with issues of race, class, religion, ethnicity, sexuality and 

disabilities, among other identities.1347  

This section demonstrates that the GLI cannot monitor the implementation of laws it 

has assessed. The following section fills the gap by discussing how the laws evaluated 

by the GLI can be monitored.  

 

 
1340  Merry 2009:72;. 
1341  Banda 2019:268. 
1342 Vijeyarasa 2022:66. 
1343  Merry 2006. 
1344  Collins & Bilge 2020:107-134. 
1345  Vijeyarasa 2019:277. 
1346  Vijeyarasa 2019:277. 
1347  Vijeyarasa 2019:277. 
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5.6 MONITORING THE IMPLEMENTATION OF LAWS ASSESSED BY THE GLI 

As discussed in the first section of this chapter, the GLI's role is to assess laws 

regarding gender responsiveness. The GLI also measures the law's intention against 

its likely effect. The only gap with the GLI is its inability to monitor the implementation 

of laws. International and national bodies can fill this role. These include the 

International Labour Organisation, the CEDAW Committee and the South African 

Commission for Gender Equality. 

The Migration for Employment Convention (adopted in 1949), in Article 1, states that 

each member state of the ILO needs to make information on national policies, laws, 

and regulations relating to emigration and immigration available upon request. 

Secondly, the ILO also requires each member state to provide, upon request, 

information on special provisions concerning migration for employment, including 

conditions of work and the livelihood of migrants for employment. This is evidence that 

from a very early stage, the ILO had serious consideration for migrant workers. At an 

international level, the ILO can monitor its member states. As South Africa is a member 

state, it would be mandatory for the country to submit a report on all its migration and 

labour laws, especially as far as they affect migrant workers. The next chapter 

discusses in greater detail the application of the GLI to assess the gender 

responsiveness of laws of migration and labour laws in South Africa. The country 

would be required to provide information on any special provisions it would have made, 

including conditions of work. This would enable the ILO to effectively monitor South 

Africa and ensure that it is transparent and accountable in implementing its laws. 

The CEDAW Committee requires state parties to submit yearly reports on the 

conditions of women. South Africa has not submitted a report to the CEDAW 

Committee despite the situation of women migrants in the country. The CEDAW 

Committee is another international monitoring body that can be used to assess laws 

that the GLI would have evaluated. The effectiveness of the CEDAW Committee is 

evidenced by its assistance to Italy, Cyprus, and Cambodia in improving the situation 

of women migrants in the respective countries. The same practice could also be 

replicated in South Africa however Adegalu and Mitchell noted that South Africa has 

often been slow or hesitant in implementing recommendations from the CEDAW 
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Committee, such as the Women Empowerment and Gender Equality Bill and a unified 

family code.1348 

 

The Commission for Gender Equality promotes, protects, monitors, and evaluates 

gender equality through research, public education, policy development, legislative 

initiatives, effective monitoring, and litigation. As its role states, the Commission for 

Gender Equality would also monitor the implementation of laws assessed by the GLI 

to ensure that they were adhered to and offenders arrested and persecuted. Laws 

assessed by the GLI require that provisions containing gender-disaggregated data be 

collected and reported. This would enable the Commission for Gender Equality to 

compile a report with data on women migrants' experiences in South Africa and submit 

reports to the ILO and CEDAW Committee. 

When the GLI assesses laws, they can be monitored at international and local levels, 

further enhancing the GLI's credibility. The tool is credible to such an extent that it can 

play a significant role in attaining the 2030 SDGs and Agenda 2063. The following 

section discusses this role in detail. 

 

5.7 THE GLI’S ROLE IN ATTAINING SDG 2030 AND AGENDA 2063  

The following section discusses the GLI's role in achieving the 2030 SDGs and Agenda 

2063 goals. The Sustainable Development Goals (SDGs), also known as the Global 

Goals, were adopted by the United Nations and are a universal call to action to end 

poverty, protect the planet, and ensure that by 2030, all people enjoy peace and 

prosperity.1349 Countries are committed to prioritising progress for those who are 

furthest behind. The SDGs are designed to end poverty, hunger, AIDS, and 

discrimination against women and girls.1350  

 
1348  Adegalu  & Mitchell 2019:1118. 
1349   UN “Transforming our world: the 2030 Agenda for Sustainable Development”, 

https://sdgs.un.org/2030agenda (accessed on 20 June 2021). 
1350  UN “Transforming our world: the 2030 Agenda for Sustainable Development”, 

https://sdgs.un.org/2030agenda (accessed on 20 June 2021). Migrant women often face multiple 
layers of vulnerability, including gender-based discrimination, economic inequality. 
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The 2030 Agenda for Sustainable Development recognises that migration is 

a powerful driver of sustainable development for migrants and their communities.1351 

The Agenda recognises that migration brings significant benefits in the form of skills, 

strengthens the labour force, and improves investment and cultural diversity. By 

transferring skills and financial resources, migration also contributes to improving the 

lives of communities in their countries of origin. 

The Sustainable Development Goal (SDG) 5 states that all forms of discrimination 

against women and girls must be eliminated by 2030. This goal recognises that gender 

equality is a fundamental human right. It is also a response to the fact that gender 

inequality remains a global challenge, considering that women and girls still suffer 

disproportionately from discriminatory practices and violence worldwide. Substantive 

equality and transformative change must be achieved by 2030 to benefit the most 

vulnerable and marginalised.1352 Finally, the scope of SDG 5 is not limited to a static 

vision of gender equality; it also includes a more forward-looking notion of women's 

and girls’ empowerment.1353 A forward-looking approach in SDG 5 emphasises 

transforming systems and investing in opportunities that ensure sustainable 

empowerment for women and girls. 

 

Criterion one, used through the GLI to assess laws for their gender responsiveness, 

prohibits the inclusion of discriminatory clauses that deny women access to, and 

affordable services. This criterion is particularly essential for women, with a special 

emphasis on migrant women who face intersecting forms of discrimination. Prohibition 

of discriminatory clauses on its own is not sufficient. Criterion two of the GLI requires 

the law to include provisions that ensure that women, especially migrant workers, are 

provided with information or education on their rights. This ensures that they are 

empowered and able to identify rights violations or instances of discrimination against 

them. Criterion four aligns with SDG 5 as it requires that the law contain provisions 

promoting equal relations between men and women. Criterion six requires that the law 

 
1351 UN “Transforming our world: the 2030 Agenda for Sustainable Development”, 
      https://sdgs.un.org/2030agenda (accessed on 20 June 2021). 
1352  UN “Transforming our world: the 2030 Agenda for Sustainable Development”, 

https://sdgs.un.org/2030agenda (accessed on 20 June 2021). 
1353  UN “Transforming our world: the 2030 Agenda for Sustainable Development”, 

https://sdgs.un.org/2030agenda (accessed on 20 June 2021). 
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include provisions guaranteeing women migrant workers accessible and effective 

remedies. When remedies are accessible and practical, perpetrators are brought to 

book, which acts as a deterrent against committing the offence. 

Sustainable Development Goal 8.8 is a target under the United Nations Sustainable 

Development Goal 8, which focuses on promoting sustained, inclusive, and 

sustainable economic growth, full and productive employment, and decent work for 

all. Target 8.8 aims explicitly to protect labour rights and promote safe and secure 

working environments for all workers, including migrant workers, particularly women 

migrants. 

As discussed in Chapter 2, migrant women are employed in domestic and farm work 

sectors, where labour protections are often weak or unenforced. Target 8.8 advocates 

for more substantial labour rights to prevent exploitation, underpayment, unfair 

dismissals, and unsafe working conditions. Migrant women, especially those in 

informal or low-wage sectors, often work in hazardous conditions. SDG 8.8 promotes 

safer workplaces, which include access to health and safety training, protective 

equipment, and protocols that minimise risks. A secure work environment also helps 

reduce the likelihood of sexual harassment and gender-based violence that women 

migrants may face. 

Migrant women often lack access to legal protections or social services in host 

countries, limiting their ability to seek help if their rights are violated. SDG 8.8 

advocates for policies that provide migrant workers, including women, access to labour 

unions, legal recourse, and support services, enabling them to defend their rights and 

access resources when needed. Achieving SDG 8.8 for women migrants is crucial for 

ensuring they experience dignity, equality, and safety in the workplace, which also 

positively impacts their families, communities, and host countries’ economies. As seen 

in Chapter Two, women migrants frequently experience economic marginalisation, 

with limited access to fair wages, secure jobs, and financial services.  

Criterion five requires that the law contain provisions to protect women from 

vulnerability linked to their gender. Criterion six of the GLI is also relevant to this SDG. 

When the law guarantees women migrants accessible and effective remedies, they 

can have recourse to the law when they are exploited through working long hours, 

being underpaid, and other forms of discrimination. 
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SDG 10 promotes policies for equitable income distribution and inclusive economic 

participation, which can help lift migrant women out of poverty, offer better employment 

opportunities, and reduce income inequality between women migrants and host 

communities. 

Women migrants frequently encounter discrimination based on both gender and origin, 

often compounded by origin and race. SDG 10 advocates for policies that actively 

combat discrimination and promote equal rights, which can foster greater social 

cohesion and create a more inclusive environment in countries of destination and host 

countries for migrant women. This complements the GLI’s first criterion, which 

prohibits discriminatory legal clauses. Together, SDG 10 and GLI reaffirm the need for 

the development of laws and policies that actively prevent discrimination, recognising 

the challenges faced by women migrant workers who encounter intersecting forms of 

discrimination in the labour market. 

Sustainable Development Goal 16 promotes peaceful, just, and inclusive societies by 

strengthening institutions, ensuring access to justice, and reducing violence, 

corruption, and discrimination. This goal is vital for protecting the rights and well-being 

of vulnerable groups, including women migrants, who are often exposed to unique 

threats related to their gender and migration status. 

Women migrants are disproportionately at risk of violence and exploitation, especially 

in situations where they lack legal status or social protection. SDG 16 promotes the 

reduction of all forms of violence, advocating for policies and support systems to 

protect women migrants from gender-based violence, harassment, human trafficking, 

and other forms of abuse. 

Many women migrants face barriers to legal representation and may struggle to 

access justice due to language, legal knowledge, or fear of deportation. SDG 16 

emphasises ensuring that justice is accessible to all, including migrant women, 

advocating for legal aid, fair judicial processes, and the right to report crimes without 

fear of retribution. 

Criterion seven of the GLI requires that the law promote comprehensive monitoring of 

women's situations by collecting gender-disaggregated data. As encouraged by the 

CEDAW Committee, disaggregation must be considered on different levels to 

understand best how women’s intersecting and multiple identities affect the full 
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realisation of their rights. The data collected will be used to ascertain how far each 

country is from meeting the SDG 2030 targets. Without the data, measuring how far a 

country is from its goals can be challenging, and interventions may need to be 

implemented to cover the identified gaps.The GLI converts the SDGs from broad 

policy aims into specific obligations, ensuring that the legislation prohibits 

discrimination, promotes rights education and substantive equality, provides 

accessible and effective remedies, and collects gender-disaggregated data. 

 

Agenda 2063, spearheaded by the African Union (AU), is Africa’s blueprint for 

transforming the continent into a global powerhouse of the future.1354 With aspirations 

for inclusive growth, sustainable development, and shared prosperity, Agenda 2063 

addresses numerous challenges, including gender equality, youth empowerment, and 

fair migration policies, which directly impact women migrant workers. 

One of Agenda 2063's key goals is to achieve full gender equality across Africa. This 

includes equal rights, opportunities, and protections for women migrants, ensuring 

they can contribute to and benefit from development on the continent. By promoting 

gender-responsive policies, Agenda 2063 aims to address the unique challenges that 

women migrants face in accessing employment, education, and social services. 

As discussed in section 4.2.2.1, the GLI aims to measure the gender responsiveness 

of laws. Therefore, the GLI serves as a tool to ensure that regulations are drafted 

appropriately and amended when key provisions are missing. The GLI 

comprehensively examines different aspects of the law to ensure that they are gender-

responsive. 

Agenda 2063 promotes policies that ensure safe, orderly, and regular migration within 

and outside the African continent. As discussed in sections 5.3.1, 5.3.5, and 5.3.6, the 

first, fifth, and sixth criteria of the GLI require that when laws are being drafted or 

amended, they include clauses that prohibit discrimination, guarantee access to 

services, protect women from vulnerabilities related to their gender, and provide 

accessible and effective remedies for women. By evaluating whether South Africa’s 

migration and labour laws meet these criteria, the GLI helps ensure that migration is 

 
1354 African Union “Agenda 2063: The Africa we want”, https://au.int/en/agenda2063/overview 

(accessed on 14 October 2024). 



268 
 

not only safe and orderly for women migrants but also gender-responsive, aligning 

well with Agenda 2063’s aim to protect women migrants from exploitation, harassment, 

and abuse. 

Agenda 2063 prioritises eradicating all forms of violence against women and children. 

The GLI includes criteria to ensure that laws guarantee women's confidentiality, 

accessible and effective remedies, and the collection of gender-disaggregated data 

(see sections 5.3.6 and 5.3.7). When these criteria are used to evaluate South African 

migration and labour laws, GLI directly supports Agenda 2063’s aim of eliminating 

violence and exploitation in migration contexts. When women migrants have 

assurance of confidentiality when reporting different forms of violence they are 

subjected to, perpetrators are brought to account. The availability of accessible and 

effective services ensures that they receive the much-needed support. The collection 

of gender disaggregated data guides policymakers in coming up with evidence-

informed programmes to eliminate violence and exploitation. 

 Agenda 2063 envisions a prosperous Africa where all citizens, including migrants, 

benefit from inclusive economic growth and sustainable employment opportunities. 

The GLI criteria discussed in section 5.3.4 promote substantive equality, ensuring that 

women migrants are not excluded from the issuance of work permits, social 

protections, or workplace rights. Furthermore, the GLI plays a significant role in 

translating Agenda 2063’s economic aspirations into enforceable protections. 

 Agenda 2063 emphasises the importance of education and skills development for 

empowering women and youth across the continent. The GLI in section 5.3.2 

discusses the GLI's second criterion, which requires that laws provide information and 

education on women’s rights, protection, and remedies available to them. For migrant 

women, access to education and vocational training enhances employability, 

economic independence, and social integration. This aligns with transforming African 

economies and promoting sustainable development through a well-trained and skilled 

workforce. 

A key goal in Agenda 2063 is the realisation of continental transformation through 

evidence-based governance. The GLI requirement to collect gender-disaggregated 

data, as discussed in Section 5.3.7, ensures that policymakers have the evidence 
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needed to design responsive strategies for women migrant workers. The GLI supports 

Agenda 2063’s vision of data-driven development and inclusive monitoring. 

By systematically implementing the GLI in South Africa’s migration and labour laws, 

policymakers can shift from broad ambitions under Agenda 2063 to concrete, 

enforceable protections for women migrant workers. The GLI is vital in translating 

Agenda 2063’s commitments into action by ensuring that laws are not only gender-

responsive in theory but also effective in practice, promoting a continent where women 

migrants are safe, respected, and economically empowered with real equality. 

 

5.8 APPLICATION OF THE GLI TO SOUTH AFRICAN MIGRATION AND LABOUR 
LAWS 

In the next section, I apply the GLI to South African migration and labour laws to help 

them become gender-responsive. I utilise the GLI’s seven criteria assessments, as 

discussed in section 5.3. 

A recap of section 5.3 shows that for a law to be considered gender-responsive, it 

needs to make provisions and guarantee the following: 

a. A non-discriminatory clause that ensures accessible, affordable and acceptable 

services; 

b. make provision for education or information on the matter; 

c. non-coerced and informed decision-making and, where relevant, protect 

women's confidentiality; 

d. promote equal relations between men and women; 

e. protect women from situations of vulnerability linked to their gender; 

f. accessible and effective remedies; and 

g. Comprehensive monitoring of women's situation, including the collection of 

gender-disaggregated data on the nature of the problem. 
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5.8.1 Immigration Act 13 of 2002  

A recap from Chapter 5, Section 5.3.2. The preamble of the Immigration Act clearly 

states that immigration control should issue permits through simplified procedures, not 

only satisfying security considerations and human rights, but also countering 

xenophobia.1355 The Act is rather more administrative, as it aims to facilitate various 

forms of migration, including visits, vacations, studies, and the movement of skilled 

labour.1356 It is essential to note that the Act acknowledges the need for migrant labour 

to stimulate the nation's economy.1357 This indicates that the drafters of the Immigration 

Act were aware of the value that migrant workers bring to the South African economy.  

The Immigration Act does not consider gender in its administrative process, especially 

when issuing work permits. The Act is silent on whether special consideration is taken 

when permits are issued. No provision in the Immigration Act mentions gender, non-

discrimination, or a provision that obliges the Department of Home Affairs to ensure 

that its services are accessible, affordable, or acceptable to women migrants. The 

Immigration Act does not differentiate between men and women; it adopts a gender-

neutral approach, treating both men and women the same. Hence, the use of terms 

like “foreigner” and “permit holder.”1358  

The Act adopts formal equality, treating men and women the same, regardless of 

context or circumstances. From Chapter Two, the study reveals that women suffer 

multiple layers of discrimination, and yet they are treated identically to men. Important 

to note is the fact that failure to consider gender in cases where it should be regarded 

as relevant leads to gender blindness and serves to reinforce gender inequality. The 

intention of the Act can thus be said to be gender blind, the reason being that from the 

beginning of the drafting process of the Act, it fails even to consider gender, and this 

has the likely effect of being gender blind.  

CEDAW mandates states to enact gender-sensitive laws.1359 When laws are gender-

sensitive, they recognise the different needs and experiences of men and women and 

how such experiences influence societal interactions. As discussed in section 4.5.1, 

 
1355 Preamble of the Immigration Act:p.4. 
1356 Immigration Act:sec. 9-25. 
1357 Immigration Act:sec. 13; Fish 2013:234.  
1358 Immigration Act:p.8, 10. 
1359 CEDAW 2008:par. 23-26. 
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Sweden and Canada incorporated gender concerns into their immigration and asylum 

laws and policies. 

For the Immigration Act to comply with this criterion and be gender responsive, it must 

be amended to include a non-discrimination and accessibility clause. The clause 

should state that all immigration services and procedures must be non-discriminatory, 

accessible and affordable. To ensure this is possible tthe clause must also guarantee 

the removal of barriers that disproportionately affect women, including language 

barriers, the cost of applications, and access to travel and service centres. To ensure 

gender sensitivity, the Immigration Act should require that all immigration officials 

receive training on gender sensitivity. Furthermore, the Home Affairs department 

should ensure that information and services are provided in different languages and 

are accessible in remote areas.  

CEDAW mandates states to ensure that vulnerable groups such as women migrant 

workers have access to information and education on their rights, protections and 

available support services.1360 The CEDAW General Recommendation mandates that 

laws contain provisions that provide information on women migrants' rights in a 

language they understand.1361 As seen from Chapter 2, women migrant workers 

encounter multiple layers of discrimination, gender based violence and labour 

exploitation. This is also confirmed through Crenshaw’s intersectionality theory. When 

women migrant workers have access to information and education on their rights, they 

become empowered. They are in a better position to protect their rights and report 

rights violations to the authorities. International law mandates countries to make 

provision for public information and education programmes to overcome attitudes, 

customs and practices that perpetuate violence against women.1362 As a result, 

education on the rights of women migrant workers should also be extended to 

employers and civil society through public awareness campaigns. This is essential as 

it serves to decrease vulnerability and exploitation faced by women migrant workers 

on the labour market. States are encouraged to design educational programs that not 

only advance but also protect women’s rights.1363 

 
1360 CEDAW 2008:art. 10. 
1361  UN OHCHR 2017:par. 43. 
1362  CEDAW 1992:par. 24 (f) (t).  
1363 UN Declaration on the Elimination of Violence Against Women (1993). 
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South Africa’s Immigration Act has an unimaginably narrow focus and is not 

comprehensive. It only concentrates on regulating entry, stay, and status. The 

Immigration Act is silent on and does not guarantee access or require the provision of 

information and education for women migrant workers on labour rights, gender-based 

violence and access to remedies. 

Although the Act does not primarily refer to education, it also instructs law enforcement 

agencies on how to detect and report illegal foreigners to the relevant department.1364 

Secondly, the Immigration Act requires that only communities and organs of civil 

society be educated on the rights of foreigners, illegal foreigners and refugees and 

further conduct activities to prevent xenophobia.1365 The Act does not contain 

provisions to educate or provide information to women migrants on specific human 

rights violations they may encounter at work. 

The intention of the Immigration Act 13 of 2002 can thus be said to be gender blind. 

Failing to include provisions which guarantee education or access to information on 

the rights and protections of women migrant workers demonstrates a lack of 

awareness of issues which negatively affect women. The likely effect is also gender 

blind, as women migrant workers miss the opportunity to be educated and empowered 

on their rights and the avenues they can take for redress. Women migrant workers 

continue to suffer rights violations and are not able to report perpetrators for fear of 

losing their jobs. 

For the Immigration Act to meet this criterion and be gender-responsive, a clause must 

be included that states the Department will provide accurate, accessible, and gender-

sensitive information to migrants at all stages of the migration process. The information 

to be provided must be explicitly stated in terms of labour rights, gender-based 

violence, and remedies. Information must be made available upon arrival and during 

the migrant's residence. Secondly, it should also include a clause that obliges the 

Department of Home Affairs, in collaboration with non-governmental organisations, to 

conduct public information campaigns through radio, print, and social media, primarily 

targeting migrants and their employers. The campaigns should aim to educate them 

on the rights and obligations of migrants. 

 
1364 Immigration Act:sec. 2(2)(ii). 
1365  Immigration Act:sec. 2(2) (f). 
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CEDAW’s General Recommendation explicitly states the importance of confidentiality 

for women, especially women migrant workers and survivors of gender-based 

violence.1366 State parties are urged to ensure that the complaints procedure and 

support services for victims/survivors are not only safe and confidential but also 

accessible to all women.1367 Women, including migrant workers, who want to report 

violence at the workplace need to be protected and provided with appropriate support 

services. From Chapter Two, there is evidence which shows that women migrant 

workers working on a farm in the Western Cape suffered sexual harassment. They 

were afraid to report this sexual abuse as the farm supervisor was the perpetrator, and 

they feared losing their jobs.  

The intention of the Immigration Act 13 of 2002 is, therefore, gender-blind. It fails to 

acknowledge specific gender vulnerabilities faced by women migrant workers. The 

likely effect is also gender blind, as women migrant workers who are subjected to 

gender-based violence at work do not report abuses and suffer in silence despite 

violations of their constitutional rights to equality, dignity, and security of the person.  

To remedy this defect, the Act should include explicit provisions for the availability of a 

safe and confidential complaints procedure, as well as support services for women. 

The Department of Home Affairs should also coordinate with the departments of 

health, police, and social services to offer shelters, counselling, medical aid, and legal 

assistance to support victims through these ordeals. Women, including migrant 

workers, who want to report violence at the workplace need to be protected and 

provided with appropriate support services.  

The Act also needs to contain provisions which show how compliance will be 

monitored. Ensuring the availability of a safe, accessible and confidential complaints 

system as well as comprehensive support services for women migrant workers who 

report violence at the workplace will enable the Act to meet criteria three and be gender 

responsive. 

 
1366  Committee on the Elimination of Discrimination against Women, General Recommendation No. 35 

on Gender-Based Violence against Women, updating General Recommendation No. 19 (2017) 
CEDAW/C/GC/35. 

1367  Committee on the Elimination of Discrimination against Women, General Recommendation No. 35 
on Gender-Based Violence against Women, updating General Recommendation No. 19 (2017) 
CEDAW/C/GC/35 para 31©. 
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The Immigration Act fails to promote equal relations between men and women. The 

Act is gender-blind in its intent as it does not attempt to acknowledge the different 

needs and interests of men and women, especially in issuing work visas to both male 

and female migrant workers. The Act fails to consider the challenges faced by women 

migrant workers or to relax work visa regulations, thereby ensuring that more women 

migrants have access to work visas. The likely effect is that due to the stringent 

conditions for one to obtain a work visa in South Africa, many women migrants remain 

undocumented and vulnerable to rights violations.  

To meet this criterion, the Act should include a clause incorporating substantive 

equality. A clause could be added that states that visas are allocated without 

discriminating against women migrants. 

The focus of the Immigration Act is to protect its borders, and it is silent on protecting 

women migrants from situations linked to their vulnerability. The Act does not have 

provisions which protect migrant workers from exploitation, sexual harassment, 

assault or other forms of gender-based violence, or any form of abuse by their 

employers.1368 The intention of the Act is thus gender-blind, with the likely effect being 

a gender-blind approach. The Immigration Act fails to consider gender where it should 

have. 

For the Act to meet criterion five, a clause could be amended to include a clause 

prohibiting the exploitation, gender based violence or any form of abuse at the 

workplace. An additional clause to ensure that this law is gender-responsive could be 

to require employers and recruitment agencies to register and comply with labour laws 

concerning minimum wages, working hours, and occupational safety. 

Crush and Ramachandran also weigh in and argue that the Immigration Act has failed 

on occasion to defend the rights of marginalised groups, such as women migrant 

workers.1369 but also guarantee women migrant workers accessible and effective 

remedies. General recommendation 261370 mandates states to promulgate and 

enforce laws that include legal remedies and easily accessible dispute resolution 

mechanisms, which protect both documented and undocumented women migrant 

 
1368 Fish 2013:237. 
1369 Crush & Ramachandran 2014:1-25. 
1370 CEDAW 2008:par. 24 (c ) 
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workers. Section 8 of the Immigration Act provides a mechanism for appeal and review 

of immigration decisions; however, it does not grant migrant workers access to a 

dispute resolution for documented and undocumented migrant women. The intention 

of the Immigration Act and its likely effect are therefore gender blind. 

The Immigration Act could be amended to include a clause that migrant workers have 

access to labour and civil remedies, and this can be done by ensuring that women 

migrant workers have access to legal aid so that they have representation in disputes 

with employers. 

The Immigration Act contains a clause that establishes an internal anti-corruption 

monitoring unit tasked with preventing, deterring, detecting, and exposing any 

instances of corruption, abuse of power, xenophobia, and dereliction of duty by 

individuals employed by the department.1371 Nowhere in the law is there mention of 

monitoring the situation of women migrant workers through the collection of gender-

disaggregated data. This presents a challenge, as it becomes difficult to report on the 

number of women migrants who were provided with work visas and the experiences 

of women migrant workers in the labour market. Such data is essential as it informs 

policymakers if there is a need to review and amend laws. It also informs civil society 

of the need to include awareness campaigns to educate communities and law officials 

on the importance of protecting and promoting the rights of women migrant workers.  

The CEDAW Committee, in its General Recommendation 261372   mandates states to 

conduct qualitative and quantitative research, data collection, and analysis on women 

migrant workers throughout all stages of migration.1373 This was supported by a United 

Nations Policy brief, which emphasises that data collection is necessary to ensure that 

policies are gender-responsive and that women’s rights are protected.1374 The 

intention and likely effect are therefore gender blind. 

For the Immigration Act to meet criteria seven and be gender responsive. A gender 

disaggregated data clause should be included. The clause should indicate that the 

Department of Home Affairs collects and publishes an annual report on gender-

 
1371 Section 47 of the Immigration Act. 
1372 CEDAW 2008:par. 23 (c) 
1373 CEDAW 2008:par. 23 (c . 
1374  CCP “Improve data & accountability for girls and women”, http://www.ccpsom.org/wp-

content/uploads/2020/10/Brief_Data.pdf (accessed on 2 July 2025). 
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disaggregated statistics, including the number of work permits issued to women 

migrant workers, the sectors in which they are employed, and the experiences of these 

women migrant workers. 

The Immigration Act thus fails to meet international standards. If the suggested 

amendment clauses can be added, the laws will become gender responsive and meet 

international standards. 

 

5.8.1.1 Immigration Amendment Act of 2004  

In 2004, the Immigration Amendment Act1375 reinforced the restrictive nature of the 

original Immigration Act and expanded the powers of the Minister and the Director-

General of Home Affairs. It reduced the number of permits available and adjusted the 

work permit policy to apply only to persons in a particular “occupation or class.”1376  

 

The 2004 Immigration Amendment Act affects both skilled and unskilled women 

migrants by reducing the number of work permits available and further ensuring that 

only migrants with certain types of occupations are granted permits. This discriminates 

against both groups of women migrants. Gubba and Chisale attribute the de-skilling 

of professional women migrant workers to migration policies and immigration 

regulations.(see discussion in section 2.3.5.4.) Women migrant workers often end up 

in the informal sector, where they earn low wages and face multiple layers of 

discrimination, either because they cannot obtain a permit or because their 

occupations are not included on the list. Unskilled women migrants are already 

disadvantaged as they are unable to secure permits or to fit into any occupational 

categories. 

Gubba and Chisale attribute the deskilling of highly skilled professional women to 

migration and immigration policies. They further argue that migration and immigration 

policies do not integrate them into the knowledge market or jobs that align with their 

careers; hence, they are forced into the second category of employment, which is 

characterised by low wages and unfavourable working conditions. The intention of the 

 
1375 Immigration Amendment Act. 
1376 Immigration Amendment Act. 
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Amendment Act is thus gender blind; it fails to incorporate gender considerations, with 

the likely effect also being gender blind, as the issues concerning women migrants are 

overlooked. The Immigration Amendment Act of 2004 shows that a formal equality 

approach was adopted as the drafters failed to take into account the situation of 

women migrant workers. 

The reduction of work permits and the creation of a new occupations list were the only 

amendments to the 2004 Immigration Act. The 2004 Immigration Act did not consider 

amending provisions of the Act so it could guarantee the education of women migrants 

on their rights, protect women from situations of vulnerability linked to their gender, 

ensure that women migrants were protected from conditions related to their gender, 

have accessible and effective remedies, nor promote the monitoring of the situation of 

women through the collection of gender-disaggregated data. This would be essential 

in monitoring the experiences of women migrants. The collection of gender 

disaggregated data of women migrants' experiences would have aided lawmakers in 

getting a sense of the experiences of women migrant workers. 

 

5.8.1.2 Immigration Amendment Act 3 of 2007 

This was an amendment to the Immigration Act 13 of 2002. The purpose of this 

Amendment was to improve documentation, border management, and streamline the 

permit processes for migrants.1377 This Amendment Act introduced government 

dispensation projects for Zimbabweans, Angolans, and people from Lesotho.1378 The 

project aimed to document low-skilled international migrants so that they could work 

or study in South Africa without the complexity of the Immigration Act visa options.1379 

Whilst the Amendment Act was a great relief as it improved the management of 

migration since most undocumented migrants became documented, it did not change 

the situation of women migrant workers in South Africa, as many women migrant 

workers continue to be subjected to exploitation, GBV and limited access to legal 

protection (see section 2.3.4). Secondly, while most migrants were documented, it did 

not address gender specific vulnerabilities and structural inequalities faced by women 

 
1377 Immigration Amendment 3/2007. 
1378 Section 6 (2) of the Immigration Amendment Act. 
1379  Zimbabwe Dispensation Programme now Zimbabwe Exemption Permit, Lesotho Exemption 

Permits; Angolan Special Permits. 
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migrant workers. Since many low-skilled migrants were reported to  be documented, 

more value would have been added to the Immigration Amendment if clauses required 

by the GLI had been incorporated. 

An analysis of the Immigration Amendment shows that no gender considerations were 

incorporated. The study, supported by the intersectionality theory, showed that women 

migrant workers face multiple layers of discrimination, but the Amendment did not 

consider this fact. A formal equality approach was applied, which treated men and 

women migrants from the three countries the same. This is evident by the use of 

gender neutral terms such as “person”, “spouse”, and “foreigner”.1380 Whilst the 

Immigration Amendment Act’s intention was gender neutral, the likely effect was that 

it ended up being gender blind, as it ought to have factored in gender considerations, 

taking into consideration women migrant workers' historical and structural 

disadvantage. It does not align with South Africa’s Constitutional obligations.1381 It also 

does not align with South Africa’s commitments under CEDAW, which mandates states 

to protect women migrants from gender discrimination. 

To meet the requirements for criterion one of the GLI, a clause incorporating gender 

considerations must be included, acknowledging the gender specific vulnerabilities of 

women migrants. 

 

No clause which guaranteed access to informal education or information on women 

migrants' rights was included. The special permits were designed to document low-

skilled workers, including women migrant workers. Education continued to be 

restricted only to law enforcement agencies and community members. This left out 

women migrants who suffer multiple layers of discrimination. As discussed above, 

educating women migrants on their rights leads to empowerment and the ability to 

protect their rights. The intention of the law is thus gender-blind, with the likely effect 

also being gender-blind. 

 

 
1380 Section 2(2) of the Immigration Amendment Act. 
1381 Section 9(2) of the Constitution. 
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Most of the women migrants who got the special permits were low-skilled migrant 

workers who were in South Africa illegally. A clause to guarantee their non-coerced 

decision-making would have been essential. The reason is that many suffer different 

forms of gender-based violence (see discussion in Chapter 2) and are often afraid to 

report their employers for fear of losing their jobs. The clause would, in other words, 

help to reassure them. The intention of the Amendment is thus gender-blind, with the 

likely effect being a gender-blind approach. 

 

The Amendment Act did not include any provisions regarding the rights of men and 

women. There is also no evidence in the Amendment Act to show that there were 

provisions which contained laws and policies to provide the public with information and 

education programmes to overcome attitudes, customs and practices that perpetuate 

violence against women. The Amendment Act is thus gender blind, and the likely effect 

is that it will also be gender blind, as no gender considerations are factored in when it 

comes to vulnerabilities that women migrant workers are subjected to. 

 

There is no evidence which shows how low-skilled women migrant workers who were 

given these permits would be protected from situations of vulnerability linked to their 

gender. Intention is gender blind, with the likely effect also being gender blind. 

Furthermore, there is no evidence of a clause that ensures women migrant workers 

have access to accessible and effective remedies. Since in the first instance gender 

is not even considered, the intention is therefore gender blind, with the likely effect 

also gender blind. No clause guarantees the collection and disaggregation of 

experiences of women migrant workers by gender. This is especially important as it 

will provide information on the experiences of women migrant workers. The 

dispensation programme was launched in 2011. Fifteen years later, no gender-

disaggregated data was collected to show how many women migrants from 

Zimbabwe, Lesotho, and Angola benefited from the Special Dispensation programme 

and their experiences, which would have guided law and policy makers in future laws.  
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5.8.1.3 Immigration Regulation R413 of 2014 

The Immigration Regulation served to reinforce a gendered labour market. Chisale 

notes that South Africa's immigration policy does not align with international, regional, 

and national standards that protect and promote gender equality. The Immigration 

Regulation applies a formal equality approach, which is contrary to South Africa’s 

constitutional obligation. An application of substantive equality in line with Section 9(2) 

of the Constitution would consider the gender-specific and structural vulnerability of 

women migrant workers, ensuring that visa pathways are relaxed to include them, 

even if not under critical skills but under general visas. 

The only amendment it introduced affecting women migrant workers' rights was the 

introduction of the critical skills visa, which made it very difficult for women migrants in 

the domestic, farming and other informal sectors to regularise, as they were omitted. 

Its intention was gender blind as it did not consider the vulnerability of women migrant 

workers, with the likely effect that it is gender blind. There is no evidence from the 

Immigration Regulation that it included an amendment clause which made provision 

of information or education on women migrant workers' rights, guaranteed women's 

confidentiality or privacy when they reported violations, protected women from 

situations of vulnerability, contained information on accessible and effective remedies 

or even requested gender disaggregated data. The intention and likely effect are thus 

gender blind and do not meet international standards. 

 

5.8.2 Refugee Act 130 of 1998  

The Refugee Act contains a non-discrimination clause, which ensures that refugees 

enjoy all rights in the Bill of Rights, including protection from discrimination based on 

gender, race, or origin. The Act further explicitly states that Refugees have access to 

healthcare, education and basic services.1382 The Refugee Act guarantees 

constitutional rights to equality, as outlined in the Constitution.1383 This section is 

significant for women migrant workers as it protects them from discrimination based 

on gender, race or social origin.1384 The intention is thus gender neutral as it is meant 

to benefit both male and female migrants, with the likely effect being gender 

 
1382 Section 27(b) of the Refugee Act. 
1383 Section 9 (1)-(3) of the Constitution; section 27 (d) of the Refugee Act. 
1384 Section 9 (3 ) of the Constitution. 
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responsive, that both male and female migrant workers will benefit. The Refugee Act 

thus meets criterion one of the GLI. 

The Refugee Acts make provision for basic education.1385 However, the basic primary 

education is not specifically targeted at women migrant workers who are refugees.1386 

The Refugee Act does not explicitly mention whether the education will inform women, 

migrant workers, on the rights of women or provide information to that effect. Whilst 

the intention of the Refugee Act was gender neutral, as the primary basic education 

being alluded to is for both men and women refugees. The likely effect is that it is 

gender blind, as there is no provision to ensure that women migrant refugees are 

educated about their rights or that information about their rights is available. To be 

gender responsive, the Act would need to include a clause guaranteeing the provision 

of education or information on the rights of women migrant workers. 

The Refugee Act guarantees the confidentiality of asylum applications and the 

information contained therein at all times.1387 The Act lacks reference to women’s 

confidentiality. CEDAW General Recommendation emphasises the importance of 

confidentiality for women, especially survivors of gender--based violence.1388 State 

parties are urged to ensure that the complaints procedure and support services for 

victims/survivors are not only safe and confidential but also accessible to all 

women.1389 The Refugee Act is silent on this. Whilst it intends to cover both male and 

female asylum seekers/refugees, the likely effect is gender blind in that it omits to 

consider the gender specific vulnerabilities and structural inequalities that women 

migrants suffer. 

The Refugee Act does not contain any provisions which promote equality between 

men and women. Whilst the Act is gender neutral, it uses terms such as “asylum 

seeker” and “refugee.”1390 It does not explicitly address gender equality. It does not 

contain additional clauses or safeguards addressing the specific gender vulnerabilities 

faced by women asylum seekers and refugees. Its intention is, therefore, gender-blind 

in this respect as it fails to incorporate gender concerns. The likely effect is that the 

 
1385 Section 27 (b) of the Refugee Act. 
1386 Section 27 (b) of the Refugee Act. 
1387 Section 21(5) of the Refugee Act. 
1388 CEDAW 2017. 
1389 CEDAW 1992. 
1390 Section 1 (v) &(xv) of the Refugee Act. 
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Act is also gender blind, as the gender specific and structural inequalities faced by 

women asylum seekers and refugees are not addressed. 

The Refugee Act does not contain any clauses protecting women asylum seekers and 

refugees from situations of vulnerability linked to their gender. From chapter 2, women 

migrants suffer multiple layers of discrimination, including gender - based violence. 

They are often afraid to report as they fear losing their jobs or being deported, 

especially for those whose asylum seeker permit has expired and still need to renew 

their asylum or are awaiting refugee status. Whilst the intention of the Refugee Act is 

gender neutral, the likely effect is gender blind, as it leaves women asylum seekers 

and refugees vulnerable by not addressing situations linked to their vulnerabilities.  

The Refugee Act guarantees procedural safeguards, including the right to appeal, the 

right to status determination, and the right to seek judicial review.1391 Many migrant 

women workers encounter barriers to accessing justice because of fear of losing jobs 

or deportation. I discuss this in detail in Chapter 2. The CEDAW committee explicitly 

mandates state parties to remove both legal and practical barriers, including language 

barriers, lack of information, and fear of retaliation for accessing justice. The CEDAW 

Committee has, on various occasions, raised concern over the need for refugees and 

migrants to access legal remedies. In its review of Lebanon, Malaysia, Saudi Arabia, 

Qatar and Kuwait, the Committee expressed concern that women migrant domestic 

workers faced significant obstacles in accessing the courts or seeking legal remedies 

following abuse, wage theft or sexual violence.1392 The CEDAW Committee also 

expressed concern in its review of South Africa by stating that there was limited legal 

protection for migrant and refugee women who are exposed to multiple forms of 

discrimination.1393 Whilst the Refugee Act is gender neutral, the likely effect is gender 

blind as the Act fails to address the practical barriers that result in women asylum 

seekers and refugees not accessing accessible and effective remedies. 

It is therefore essential to ensure that there is a clause guaranteeing women asylum 

seekers and refugees access to legal aid and the courts, as well as a further guarantee 

 
1391 Section 26 of the Refugee Act. 
1392 CEDAW 2008:par. 26. 
1393 Satterthwaite 2005; Briddick, 2002:224-243. 
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that once a grievance is lodged, their confidentiality is protected. They are protected 

from losing their jobs.  

No provision guarantees the collection of data or monitors the specific experiences of 

women asylum seekers and refugees. The intention of the Refugee Act is therefore 

gender blind, and its likely effect is also gender blind, as there is no information which 

shows the experiences of women asylum seekers and refugees that policy makers 

can use to improve their conditions. 

The Refugee Act can therefore be said to meet international standards partially. To be 

fully compliant with international law it should include the following clauses which 

guarantee access to information or education on the rights of women, confidentiality 

when they report a violation of their rights, equality between men and women must be 

explicitly stated, address the situations which are linked to women's vulnerability, 

address the barriers which hinder women from accessing legal remedies and also 

make provision for gender-disaggregated data collection. 

 

5.8.3 Immigration policies  

The 2017 South African White Paper on International Migration (WPIM) provides a 

non-binding policy framework to guide the review of immigration and related 

legislation. The WPIM portrays international migration as valuable if managed in a 

manner that is efficient, secure and respectful of human rights.1394 It is silent on the 

gendered nature of migration. The 2017 WPIM includes a general rights-based 

approach for asylum seekers and refugees, providing access to healthcare, 

employment and education.1395 Whilst the WPIM acknowledges the feminisation of 

migration,1396 it does not propose gender-specific services or implement strategies to 

ensure that services are available for women migrants. The 2024 White Paper on 

Citizenship, Immigration and Refugee Protection (WPCIRP) aims to harmonise laws 

and align them with human rights standards. However, the drafters of the WPCIRP 

lack gender sensitivity, as the proposal does not ensure that women migrants are not 

discriminated against in accessing services. 

 
1394 WPIM:37. 
1395 WPIM:68. 
1396 WPIM. 
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The WP NLMP proposes to control inward labour migration but fails to propose 

strategies on how to avoid gender discrimination in employment or make provision for 

women migrants to access services. 

The WPIM lacks education and information on the rights of women migrant workers, 

as well as remedies available to empower them and better protect their rights. The 

WPCIRP does not contain any proposal which makes provision for the education or 

availing of information on women migrant workers' rights and remedies available to 

them, despite the multiple layers of discrimination that they encounter. The WP on 

NLMP provides an outline of its administrative reforms and data needs, but does not 

propose a strategic intervention on how women migrants will be educated on their 

rights and remedies available to them. 

The WPIM fails to include confidentiality protection for women migrant workers. It does 

not provide any information on the procedure that should be taken to protect female 

migrants from being coerced. On the other hand, the WP CIRP proposes improving 

governance and efficiency. Unfortunately, there is no proposal to protect women’s 

confidentiality or decision-making autonomy. The WP on NLM is silent on protections 

against coercion or abuse, particularly in the gendered labour market. 

Migration is a gendered experience, with men and women experiencing the different 

stages of migration in various ways. The WPIM fails to promote gender equality in 

migration policy. Whilst the WPCIRP,  proposes the observance of human rights, it 

neglects to acknowledge the gender specific vulnerabilities experienced by women 

migrant workers or propose gender-specific strategies that promote equal relations 

between men and women. The WP on NLMP does not propose promoting equality 

between men and women. Whilst it proposes a quota system and sector regulation 

applies broadly to migrant workers, there are no gender specific considerations 

factored in. 

The WPIM does not propose a strategic intervention which can protect women from 

situations of vulnerability linked to their gender. There is no reference in the WPIM to 

a gender-specific complaints mechanism or legal remedies for women migrants facing 

exploitation and GBV. The WPCIRP discusses border control and biometrics but 

ignores the unique vulnerabilities faced by women migrants at every stage of the 
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migration process.1397 The WP on NLMP fails to address gender specific 

vulnerabilities, such as exploitation or GBV, which disproportionately affect women 

migrant workers. 

The WPIM does not propose accessible and accessible remedies. The WPCIRP does 

not propose accessible or effective remedies for women migrant workers facing 

discrimination or any form of abuse. The WP on NLMP fails to propose accessible and 

effective remedies for women migrant workers. 

The WPIM does not mention the need for gender disaggregated data, collection or 

monitoring of the situation of women migrant workers. The WPCIRP does not contain 

any proposal for gender disaggregated data or monitoring of the experiences of 

women migrants. Whilst the WP on NLMP recognises the need for evidence-based 

policy making and improved data, there is no proposal for gender disaggregated data. 

 

5.8.4 Labour Relations Act 66 of 1995 

The LRA  contains several provisions that reflect a rights-based approach to work. The 

Act is non-discriminatory and intends to ensure that every employee has the right to 

participate in forming a trade union or federation of their choice.1398 The Act is thus 

gender-neutral in this regard. The likely effect is that all employees, including women 

migrants, can freely participate in forming a trade union of their choice. It contains the 

right to freedom of association of employees and non-discrimination in exercising their 

rights.1399 The Act also legalised domestic worker unionisation,1400 which means that 

most women migrant domestic workers are protected and able to negotiate for better 

salaries. 

The Labour Relations Act does not have provisions that mandate the provision of 

information and education. It therefore does not provide for gender-specific information 

and education. It, however, establishes institutions like the Commission for 

Conciliation, Mediation and Arbitration, and labour courts, which educate parties about 

their rights in the dispute resolution process. This, however, is not helpful for women 

 
1397 WPCIRP. 
1398 LRA:ch. 2 (4) 1; ch 7 (1)-(4). 
1399 LRA:ch. 5, 11.  
1400 LRA:ch. 2(4). 
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migrant workers who need to be informed and educated about their rights upon arrival 

in South Africa. The intention of the Act is thus gender blind, with the likely effect also 

being gender blind as it fails to make provision for the education of women migrant 

workers of their rights. When women are educated and empowered, they are in a 

better position to protect their rights. 

The Act is gender neutral regarding its intention to guarantee coerced and informed 

decision-making. It also guarantees non-coerced and informed decision-making and 

further protects employees' confidentiality.1401 The likely effect is that the rights of 

women, more especially migrant workers, to make decisions are protected. 

The Act ensures that men and women are treated equally in matters of dismissal, 

discipline and collective bargaining. Important to mention that the Act clearly protects 

women against dismissal due to pregnancy or family responsibility. This is a critical 

area where women migrant workers benefit. The Act thus promotes formal equality as 

no discrimination is allowed based on sex, and also equal access to a dispute 

resolution mechanism. The Act, however, does not explicitly mention affirmative action 

or female representation. The intention of the Act can be said to be gender-neutral, 

with the likely effect of gender neutrality benefiting women migrant workers, especially 

in terms of maternity and family responsibilities. 

The Act applies to all employees in South Africa, regardless of nationality or migrant 

status. This essentially means that women migrant workers benefit from the same 

protections against unfair dismissal, discrimination and harassment as South African 

women workers. The Act does not, however, address the unique vulnerabilities of 

women migrants, such as irregular status or dependency on employers for work 

permits. Since protections exist for women migrant workers, such protection is not 

targeted towards women migrant workers specifically. The intention of the Act in this 

regard can be said to be gender neutral, as the Act attempts to cover all employees. 

The likely effect is gender blind, as the specific vulnerabilities faced by women migrant 

workers are neglected. 

The Act also establishes internal redress mechanisms for any employee who has been 

aggrieved. This is particularly important for women migrant workers, who are often 

 
1401 LRA:art. 201, 133. 



287 
 

vulnerable. Where the Act falls short, however, it appears the law does not promote 

gender balance in certain representative bodies. While the law requires workers to be 

made aware of their rights to be represented, there is no acknowledgement of the 

relevance of gendered representation, for instance, being represented by women or 

ensuring the concerns of women workers are represented. The law also appeared to 

be blind to the differentiated obstacles that women may face in the workplace and 

whether the law sufficiently protects women from situations of vulnerability linked to 

their gender. When the law is blind to obstacles women/women migrants may face in 

the workplace, the likely effect is that the law will not guarantee accessible and 

effective remedies. 

Furthermore, no provisions promote the comprehensive monitoring of women's 

situations by collecting gender-disaggregated data. This means it becomes 

challenging to monitor the challenges women are faced with, especially vulnerable 

migrant workers. 

The Act partly meets international standards by seeking to protect both male and 

female workers against unfair labour practices. 

 

5.8.5 The Basic Conditions of Employment Act 75 of 1997 

The purpose of the Basic Conditions of Employment Act (BCEA) is to give effect to the 

right to fair labour practices referred to in Section 23(1) of the Constitution by 

establishing and making provisions for the regulation of basic conditions of 

employment. Thus, the Republic is complying with its obligations as a member state 

of the International Labour Organization and providing for matters connected. 

The Act sets legal minimum working conditions for all employees in South Africa. It 

covers the number of working hours, overtime, leave, and termination of contracts.1402 

The BCEA was expanded to include domestic workers, particularly migrant women. 

Nevertheless, it is still challenging to enforce these rules. Many domestic workers, 

including many foreigners, are still subject to conditions that do not comply with legal 

 
1402 Twala 2023:30. 
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requirements, such as minimum wages and hours worked, as stated by Skinner.1403 

The problem is that the legislative framework is at odds with its implementation. 

There is little information to conclude whether the law guarantees access to non-

discriminatory, accessible, affordable and acceptable services. The law is also silent 

on whether it provides education or information on the primary conditions of 

employment to women and other vulnerable groups, like women migrant workers. The 

law contains provisions that protect women from vulnerability linked to their gender. 

The Act provides maternity leave, protection of employees before and after birth and 

family responsibility.1404 The intention of the Act can thus be said to be gender 

responsive, with the likely effect in this respect also gender responsive, as the BCEA 

caters for gender specific needs. 

Whilst the Act guarantees procedures for disputes, it is not clear if they are sufficient 

for women migrants who face intersecting forms of discrimination. The intention of the 

Act can thus be said to be gender blind in this regard, with the likely effect of gender 

blindness. The Act fails to explicitly mention detailed procedures for disputes, also 

addressing the intersecting forms of discrimination faced by women migrants. 

The Act also does not have provisions for gender-disaggregated data. The collection 

of gender-disaggregated data will assist in monitoring women's situations. This Act 

partly meets international standards. A review of the law and inclusion of provisions 

for effective and accessible remedies, in other words, must be evident in providing free 

legal aid to women migrants and include provisions for monitoring the situation, 

especially for women migrant workers. 

 

5.8.6 Employment Equity Act 55 of 1998 

The Employment Equity Act is another landmark statute prohibiting workplace 

discrimination and promotes equitable practices.1405 The EEA prohibits unfair 

discrimination on grounds of race, gender, sex, pregnancy, marital status, ethnic or 

social origin, sexual orientation, disability, religion, HIV status, culture, language 

(section 6), and it encourages employers to take steps to eliminate unfair 

 
1403 Skinner 2014:150-163. 
1404 BCEA:ch. 25, 26, 27. 
1405 Employment Equity Act. 
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discrimination. With the feminisation of migration, the EEA is silent on women migrant 

workers, more especially the undocumented ones who are still subject to multiple 

forms of discrimination. Whilst the intention of the EEA is gender-responsive, as it aims 

to cater to all genders. The issues or gender specific vulnerabilities of women migrant 

workers are not addressed. 

The EEA mandates employers to prepare employment equity plans and report on 

them. They are required to share these plans with employees and trade unions. There 

is no obligation in the EEA to provide information and educate migrant women 

workers, specifically about their rights. Therefore, the intention of the Act, whilst gender 

neutral as it seeks to cover all employees, the likely effect is gender blind as it neglects 

to address the gender specific vulnerabilities faced by women migrant workers and 

other vulnerable workers. 

The EEA makes provision for confidentiality testing in the context of medical testing 

and HIV status, and psychological testing. (section 7). The EEA does not contain any 

explicit provision which guarantees confidentiality for women migrant workers in 

relation to gender based violence. Furthermore, the EEA does not make provision or 

guarantee non-coercion in recruitment or employment practices. This is particularly 

important as from the discussion in Chapter 2, women migrant workers suffer various 

rights violations and in most instances do not report, as they fear losing their jobs, as 

there is no guarantee of confidentiality or non-coercion. The intention of the EEA is 

thus gender blind, with the likely effect being also gender blind, as women migrant 

workers are not protected. 

The EEA makes provision for gender equality as its main purpose. Employers are 

mandated to implement affirmative action measures in order to advance women and 

other designated groups (Sections 12-27). The challenge with the EEA is that it does 

not acknowledge women migrant workers. Women migrant workers do not benefit 

from the affirmative action initiative, as it is reserved for South Africans. Its intention, 

whilst gender responsive, has the likely effect of being gender blind, as the challenges 

faced by women migrant workers are not addressed. 

The EEA does not directly address gender based violence or sexual harassment, as 

this is dealt with in the LRA. Whilst protection exists against dismissal due to 

pregnancy or discrimination based on sex/gender, this is more general and not 
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targeted specifically towards women migrant workers (Section 6). The EEA is silent 

on the abuse subjected to women migrant workers in the informal sectors. Therefore, 

the intention, whilst it is gender neutral, has the likely effect of being gender blind as 

women migrant workers continue to suffer rights violations, especially in the informal 

sectors. 

The EEA makes provision for access to legal services. Workers can lodge 

discrimination complaints with the Commission for Conciliation, Mediation and 

Arbitration(CCMA) or the Labour Court. The intention of the EEA in this regard is 

gender responsive, with the likely effect being gender responsive, as women migrant 

workers can also lodge their complaints. Important to mention that access to legal 

services is limited for women migrants, particularly in the informal sectors, as they tend 

to fear reporting cases due to fear of losing jobs or deportation. 

The EEA requires employers to submit Employer Equity Reports to the Department of 

Employment and Labour. Although these reports are disaggregated by race, gender 

and occupational category, they do not include migrant status as a reporting category. 

This poses a challenge as it is not possible to collect data on women migrant workers' 

experiences, which will, in turn, assist the government in coming up with targeted 

interventions. 

 

5.8.7 The Occupational Safety and Health Act 

The Occupational Safety and Health Act1406 provides for the safety and health of 

persons at work and in connection with using plants and machinery.  

The Occupational Health and Safety Act (OHSA) applies to all employees without 

explicit reference to sex, gender or migration status. It does not prohibit discrimination 

against women migrants in health and safety contexts. No targeted protections for 

women migrants are contained in the Act. The intention of the OHSA is therefore 

gender neutral as it is intended to cover all employees; however, the likely effect is 

gender blind. The reason is that women migrants in precarious forms of employment 

continue to be subjected to intersecting forms of discrimination. Evidence of this is 

discussed in chapter 2, where women migrant workers on farms were injured and told 

 
1406  Occupational Safety and Health Act. 
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that they must not report it as a workplace injury. Due to the fact that women migrants 

fear losing jobs or deportation, such violations of their rights are not reported. 

Section 8 of the OHSA makes provision for information, instruction, training and 

supervision necessary to ensure workplace safety. However, there is no provision 

which guarantees gender sensitive education, especially focused on women migrant 

workers, such as sexual harassment or reproductive health. Therefore, whilst the 

OHSA, intention is gender neutral, its likely effect is gender blind as migrant women 

are likely to be left out. 

The OHSA does not guarantee or make provision for confidentiality, especially in 

health assessments, reporting abuse or medical fitness exams. The OHSA is also 

silent on non-coerced decision-making. This is particularly crucial for women migrant 

workers who are often pressured into signing unsafe employment terms. The OHSA 

intention in this regard is thus gender blind as it does not consider women migrant 

workers' vulnerable position. The likely effect is that the issues that women migrant 

workers suffer are not addressed and are thus not protected by the law. 

The OHSA makes provision for gender equality. It, however, does not acknowledge 

the different risks, such as sexual violence, reproductive health risks, that women 

migrant workers are subjected to. It was shown in Chapter 2 that women migrant 

workers are sexually assaulted by their supervisor but are not able to report such a 

matter because they fear losing their jobs. Women migrants are targeted, and yet the 

OHSA fails to acknowledge the fact. The intention of the OHSA can thus be said to be 

gender neutral as it attempts to cover all employees. The likely effect, however, is that 

the women migrant workers are left out, as the issues they encounter are not 

addressed. 

The OHSA does not have any provisions protecting women migrant workers against 

gender based violence, sexual harassment or reproductive risks at work. Women 

migrants in domestic work and on farms remain vulnerable, still the OHSA remains 

silent on the issues. The intention of the Act is thus gender blind, with the likely effect 

that it is also gender blind, as women migrants are left out and don’t benefit from the 

OHSA.  

The OHSA makes provision for employees to report violations to the Department of 

Employment and Labour. Inspectors also have the power to enforce compliance. 
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There is, however, no special provision which ensures that women migrant workers, 

who are most likely to struggle with language, legal status, are able to access justice. 

The intention, whilst it is gender neutral as it aims to cover all employees, its likely 

effect is gender blind as most women migrants will be hindered or access to justice 

may be limited. 

The OHSA does not make any provision for the collection of gender disaggregated 

data on workplace injuries, accidents or occupational illness. This poses a significant 

challenge, as it is difficult to track the specific experiences of women migrants. The 

intention of the OHSA is thus gender blind, with the likely effect of being gender blind, 

as the experiences of women migrant workers are not monitored. 

 

5.9 CONCLUSION 

This chapter has provided an in-depth examination of the GLI as a crucial 

methodological tool for assessing gender responsiveness in legislation. We began by 

establishing the foundational framework of the GLI, highlighting its unique ability to 

evaluate laws on a continuum from gender-regressive to gender-responsive, and 

critically, its capacity to discern between a law's intention and its likely effect. This 

distinction is important, as it exposes instances where seemingly neutral or well-

intentioned legislation may, in practice, perpetuate or worsen gender inequalities due 

to a lack of specific provisions or oversight mechanisms. The detailed analysis of the 

GLI's seven key criteria showed its comprehensive approach to identifying and 

addressing gender-blindness in legal texts. These criteria serve as a robust framework 

for ensuring that laws are not merely formally equal but substantively gender-

responsive, actively promoting equality and challenging discriminatory norms.  

The chapter further solidified the GLI's credibility by showcasing its successful 

implementation across diverse jurisdictions, including Australia, Indonesia, the 

Philippines, and Sri Lanka, demonstrating its adaptability and effectiveness in varied 

legal and socio-cultural contexts. While acknowledging the GLI's strengths in textual 

analysis, I also addressed its inherent limitations in directly monitoring the 

implementation of laws. This led to a critical discussion on the necessity of 

complementary monitoring mechanisms, emphasising the vital roles of international 
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bodies, such as the ILO and the CEDAW Committee, as well as national entities, 

including the South African Commission for Gender Equality, in ensuring accountability 

and transparency in legislative outcomes. 

Ultimately, this chapter has positioned the GLI not just as an academic tool but as a 

practical instrument with significant implications for global development. Its alignment 

with the Sustainable Development Goals (SDGs) 2030 Agenda, particularly SDG 5 on 

gender equality, and the African Union Agenda 2063, demonstrates its potential to 

translate high-level commitments into tangible legislative reforms. This practical 

application demonstrates how the GLI can effectively identify specific legislative gaps 

and inform targeted interventions to better protect and empower migrant women 

workers. In conclusion, the GLI emerges as an indispensable tool for evaluating laws 

and policies, offering a systematic approach to fostering gender-responsive legislation 

that is essential for achieving gender equality and sustainable development 

globally.South African migration and labour laws, when evaluated using the GLI, reveal 

a lack of clauses specifically addressing gender vulnerability. The laws rely on formal 

equality, which ultimately results in gender blindness, leaving women migrant workers 

vulnerable to exploitation, discrimination, and restricted access to remedies. This 

contradicts both constitutional and international commitments. 

  

CHAPTER 6 :GENERAL CONCLUSIONS AND RECOMMENDATIONS 

6.1 GENERAL  CONCLUSIONS 

The research questions that arise from this primary research problem are as follows: 

First, what are the causes and types of violations experienced by women migrant 

workers in South Africa? I examine this research question in Chapter 2. The second 

research question examines the normative framework for protecting women migrant 

workers under international and regional instruments that safeguard the rights of 

women migrant workers. I addressed this research question in Chapter 3. The third 

research question examines an appropriate methodological tool for measuring the 

gender responsiveness of laws, which is addressed in Chapter 4. The final research 
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question examines South African migration and labour laws to determine whether they 

sufficiently protect the rights of women migrant workers. It assesses what action can 

be taken to make the laws more gender-responsive. The issues arising from this 

research question are discussed in Chapter 5. 

The analysis of Chapter 2 demonstrates that the violations endured by women 

migrants in South Africa are not isolated incidents but stem from deeply rooted and 

interconnected systems of structural inequality. Patriarchy, capitalism, racism, and 

restrictive migration policies collectively create environments where exploitation and 

marginalisation continue. Many women work in the domestic and agricultural sectors, 

where they face low wages, a lack of formal contracts, excessively long hours, and 

generally poor working conditions. They are also highly vulnerable to sexual and 

gender-based violence, especially in domestic service, agricultural labour, and sex 

work, where abuse by employers, clients, and even law enforcement officials is 

common. Additionally, women involved in sex work encounter criminalisation and 

social stigma, which further marginalise them and hinder their access to justice. 

Educated migrant women are often excluded from skilled professions, forcing them 

into insecure, low-paid jobs that deprive them of financial independence and social 

recognition. Although South Africa’s Constitution guarantees equality, dignity, and 

freedom, these rights are often denied in practice. The findings highlight a stark gap 

between legal principles and lived realities, as judicial rulings such as Harksen v Lane 

and Khosa v Minister of Social Development affirm non-discrimination but fail to 

address the structural and intersectional disadvantages faced by women migrants. 

Therefore, genuine protection and empowerment require transformative strategies 

that go beyond acknowledging formal rights. Consequently, formal equality has fails 

to provide meaningful protection. The findings demonstrate that substantive equality 

necessitates law and policy to engage with context, address socio-economic 

disadvantages, dismantle stereotypes and violence, enhance participation, and 

facilitate structural change. Substantive equality is the most appropriate constitutional 

approach for women migrant workers because it not only addresses discrimination 

through law but also confronts the systemic and intersectional barriers they face. 

Findings also show that Fredman’s multidimensional framework and MacKinnon’s 

critique of power relations, substantive equality tackle both the material and structural 

realities of women migrant workers. The cases of Bhe and Mahlangu illustrate how 
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substantive equality operates in practice, while the minority judgment in Union of 

Refugee Women emphasises that women migrants remain inadequately protected. 

Transformative equality builds upon substantive equality, calling for a radical overhaul 

of socio-economic systems that sustain subordination. For women migrant workers, 

this involves transforming migration systems, labour markets, and gendered divisions 

of work. This conclusion paves the way for the following chapter, which assesses 

international and regional legal frameworks as potential mechanisms to bolster South 

Africa’s commitments to safeguarding the rights of migrant women. 

 

Chapter 3 showed that international and regional legal instruments collectively 

acknowledge the importance of protecting the rights of migrant workers, including 

women. Still, they do so in ways that remain incomplete and inconsistent. The ILO was 

the first organisation to call for migrant protection, reflected in the Migration for 

Employment Convention and the Supplementary Convention for Migrants. Yet, 

because these were drafted at a time when women migrated mainly for family 

reunification, they fail to recognise or address the particular vulnerabilities women face 

in the labour market. The ICRMW represents a more comprehensive framework, 

establishing key principles of non-discrimination and equitable treatment. Still, its 

effectiveness is weakened by limited ratification and the lack of strong enforcement 

mechanisms. Broader human rights instruments, such as CEDAW, the ILO 

Declaration on Fundamental Principles and Rights at Work, and the Manila Call to 

Action, reinforce essential protections against discrimination, inequality, and violence, 

while promoting access to justice and gender-responsive policymaking. However, their 

implementation depends heavily on the political will and commitment of member 

states. At the regional level, African and sub-regional frameworks, including the African 

Charter on Human and Peoples’ Rights, the Maputo Protocol, and the SADC Protocols 

on Gender and Development and on Employment and Labour, emphasise non-

discrimination, justice, and the elimination of violence against women. Still, their 

protective potential is undermined by persistent barriers to ratification, domestication, 

and enforcement. The South African Constitutional Court, however, has held that even 

without ratification, the instruments still have interpretive weight. Taken together, these 

frameworks provide a crucial but limited foundation for advancing the rights of women 

migrant workers, as they remain overly general and insufficiently tailored to the 
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gender-specific challenges faced by women migrants. They require reinforcement 

through the explicit inclusion of women migrants’ rights, gender-responsive 

frameworks, and substantive equality measures. Greater collaboration among states, 

international organisations, and civil society is essential to ensure that these 

instruments move beyond symbolic recognition toward meaningful protection. 

The analysis in Chapter 4 shows that, although South Africa has constitutional, 

migration, and labour laws meant to protect women migrant workers, these 

frameworks remain inadequate in practice. While the Constitution guarantees equality, 

dignity, and fair labour rights, these protections are not effectively experienced by 

women migrants. The Immigration Act and related policies are drafted in mostly 

gender-neutral terms, neglecting the specific vulnerabilities women face and 

continuing to reflect exclusionary legacies from colonialism and apartheid, such as 

those introduced by the Native Land Act. Current migration strategies emphasise 

control and skills-based entry, rather than inclusive protections. Labour legislation sets 

minimum standards, but enforcement is particularly weak in the informal sector, where 

most women migrant workers are employed. When evaluated against international 

and regional human rights standards, it becomes clear that South Africa’s legal 

framework does not fully ensure substantive equality, adequate remedies, or 

meaningful gender-responsive protection for women migrant workers. Addressing this 

gap requires the urgent adoption of GLI. This approach would enhance existing laws, 

enabling them to move beyond formal equality and provide substantive protection that 

better reflects the realities and vulnerabilities of women migrant workers in South 

Africa. 

 

Chapter 5 demonstrates that the GLI provides a vital framework for assessing the 

gender responsiveness of laws. By evaluating legislation along a spectrum from 

gender regressive to gender responsive, the GLI allows for distinguishing between a 

law’s intention and its actual effect in practice, thereby revealing how gender-neutral 

laws can unintentionally reinforce gender inequality. The seven evaluative criteria of 

the GLI ensure a comprehensive approach to identifying gender-blindness in law, 

moving beyond formal equality to actively promote substantive gender equality and 

challenge discriminatory norms. The credibility of the GLI is evidenced by its 
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application in countries such as Australia, Indonesia, the Philippines, and Sri Lanka, 

showcasing its adaptability and effectiveness across diverse legal and socio-cultural 

contexts. While the strength of the GLI lies in its systematic textual analysis, it cannot 

directly monitor law implementation, which highlights the need for complementary 

oversight by international organisations like the ILO and CEDAW Committee, as well 

as national bodies such as the South African Commission for Gender Equality. The 

GLI also aligns with global and regional development agendas, including the UN 

Sustainable Development Goals, particularly Goal 5 on gender equality, and the 

African Union’s Agenda 2063, reaffirming its relevance in advancing gender justice 

worldwide. Notably, its application to South Africa’s migration and labour laws 

demonstrates its capacity to identify gaps and guide gender-sensitive reforms that 

directly advance the rights of women migrant workers. In conclusion, the GLI emerges 

as a crucial tool for attaining gender equality. While it requires supplementary 

mechanisms to monitor implementation, it contributes to national reforms and broader 

sustainable development objectives. South African migration and labour laws, when 

evaluated using the GLI, reveal a lack of clauses specifically addressing gender 

vulnerability. The laws rely on formal equality, which ultimately results in gender 

blindness, leaving women migrant workers vulnerable to exploitation, discrimination, 

and restricted access to remedies. This contradicts both constitutional and 

international commitments. 

 

Considering the above findings and conclusions, I discuss the recommendations, 

which are set out below. 

 

6.2 RECOMMENDATIONS 

6.2.1 Introduction and orientation of the GLI Framework to Lawmakers 

This study recommends creating a standardised GLI training manual. The manual 

should provide clear steps on how to embed the GLI criteria into migration and labour 

laws to make them gender-responsive. It will serve as a practical guide, not only 

providing a reference but also promoting consistency, clarity, and sustainability in its 

use. Additionally, the study suggests that the Department of Home Affairs, 
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Employment and Labour, and Women and Youth Development should lead in 

developing the manual, launching it, and facilitating orientation on the GLI. 

Independent oversight bodies, such as the Commission for Gender Equality and the 

South African Human Rights Commission, are well-placed to co-facilitate training, 

given their constitutional mandates to protect human rights. 

Another key recommendation from this study is that the introduction and orientation of 

the GLI in South Africa should involve lawmakers and key stakeholders. Members of 

Parliament, especially those on the Home Affairs, Labour, and Gender committees, 

along with parliamentary legal advisors and research staff, should be trained to apply 

the GLI criteria during the drafting, amending, or implementation of migration and 

labour laws. Within the executive branch, essential departments such as Home Affairs, 

Employment and Labour, and Women, Youth, and Persons with Disabilities should 

also be engaged to ensure gender responsiveness is incorporated into legislation and 

policies. Additionally, oversight bodies such as the Commission for Gender Equality, 

the South African Human Rights Commission, and civil society organisations should 

be equipped to utilise the GLI in advocacy, monitoring, and shadow reporting. Such a 

comprehensive approach is crucial, as it ensures that migration and labour legislation 

progress from formal equality to substantive equality, addressing the structural, 

gendered vulnerabilities faced by women migrants.  

 

 

6.2.2 Practical Application of the GLI to Reform Migration and Labour Laws and 

Policies in South Africa 

To make migration and labour laws more gender-responsive and address the specific 

vulnerabilities faced by women migrant workers, this study recommends the following 

changes to South African migration and labour laws and policies. The following section 

sets out recommendations for reforming South Africa’s migration and labour laws, 

each accompanied by a draft clause using the GLI to show how the law can be more 

gender responsive. 
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6.2.2.1 Immigration Act 13 of 2002(and its Amendments Act 19 of 2004, Act 3 of 

2007& Reg 413 of 2014) 

As discussed earlier in sections 5.8.1, 5.8.1.1, 5.8.1.2, and 5.8.1.3 of the study, the 

Immigration Act and its 2004,2007, and 2014 amendments were rated poorly through 

the GLI with a gender-blind rating under the criteria of equality and non-discrimination. 

To address this gap, it is recommended that the Immigration Act be amended to 

include a detailed non-discrimination clause, obligating the Department of Home 

Affairs to ensure equal and responsive access to immigration services. The following 

draft clause is recommended, 

“The Department of Home Affairs shall ensure that all immigration services and permit issuance 

shall be conducted in a manner that is non-discriminatory, accessible, affordable, and gender-

responsive. Consideration shall be given to removing barriers that disproportionately affect 

women, such as language, financial, and geographical inaccessibility.” 

The GLI analysis, as discussed in the sections mentioned above, revealed that the 

Immigration Act and its amendments were gender blind in terms of access to 

information and education. This shows, as previously discussed, that women migrants 

lacked sufficient information about their rights, available remedies, and protective 

services. To address this gap, this study recommends that migration and labour 

frameworks must include an obligation to provide gender-sensitive education and 

information to women migrants in accessible formats and languages. The following 

draft clause is recommended, 

“The Department of Home Affairs, in collaboration with the Department of Employment and 

Labour, shall ensure that all migrant workers, especially women, receive accurate, accessible, 

and gender sensitive information about their legal rights, working conditions, and available 

remedies in a language and format they can understand.” 

A recap from sections 5.8.1, 5.8.1.2, and 5.8.1.3 further demonstrates through the GLI 

analysis that the Immigration Act and its amendments were gender blind in relation to 

non-coercion, decision-making, and protection of confidentiality. This reveals that the 

Immigration Act lacks a system for women migrants to report exploitation, harassment, 

or gender-based violence safely without fear of retaliation. Section 2.3.4.2 discussed 

this in more detail. This study recommends that the Immigration Act be amended to 

establish safe reporting mechanisms for women migrant workers supported by legal 



300 
 

protection. It also suggests the following draft clause to be incorporated into the 

Immigration Act, 

“The Department of Home Affairs shall ensure that every woman migrant worker shall have the 

right to report any incident/s of exploitation, harassment or gender based violence in a safe and 

confidential manner without fear of retaliation, job loss or deportation. Furthermore, relevant 

authorities shall ensure the provision of shelter, counselling and legal assistance for women 

migrants who might have been affected.” 

As discussed in section 5, the GLI analysis showed that the Immigration Act was 

gender blind and did not encourage equal relations between men and women. The 

Act failed to explicitly promote substantive equality or address women’s gender-

specific vulnerabilities. This study recommends that the Immigration Act explicitly 

guarantee equality between men and women and offer substantive protections for 

women in vulnerable positions, especially migrants. It also suggests adding a draft 

clause to the Immigration Act. 

“In the allocation of work permits and labour opportunities, the Department of Home Affairs  

shall pursue substantive equality, ensuring that no provision or administrative practice shall 

indirectly disadvantage women migrant workers, particularly those in domestic, agricultural or 

informal sectors” 

The GLI analysis in section 5.8.1 found that the Immigration Act did not contain any 

clauses guaranteeing women migrant workers access to and effective remedies. This 

study therefore recommends that the Immigration Act include provisions that 

guarantee women migrant workers access to remedies, including legal representation 

without discrimination based on migration status. It further suggests the inclusion of a 

draft clause which states, 

“The Department of Home Affairs, in collaboration with relevant institutions, shall ensure that 

women migrant workers  have access to courts, tribunals and other mechanisms of redress, 

which include free or affordable legal aid where necessary, irrespective of migration status.” 

An analysis by the GLI showed that the Immigration Act did not contain any guarantees 

for the monitoring and collection of gender disaggregated data on women migrant 

workers. This study, therefore, recommends the collection of gender-disaggregated 

data. A clause guaranteeing this could be incorporated into the Act, which states, 

“The Department of Home Affairs and the Department of Employment and Labour shall collect, 

analyse, and publish gender-disaggregated data on all migrant workers, including their sectors 
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and employment conditions, access to services, for the purpose of monitoring laws and 

informing policies.” 

6.2.2.2 Refugee Act 130 of 1998 

As discussed in section 5.8.1, a GLI analysis of the Refugee Act identified several 

gaps in the legislation. Although the Refugee Act provided basic education, it did not 

enable women refugees to understand their rights or access remedies and protections. 

Secondly, the Refugee Act lacked explicit guarantees of confidentiality for women 

survivors of gender-based violence. It did not explicitly promote substantive equality 

nor address women’s unique vulnerabilities. Although accessible and effective 

remedies existed, they remained inaccessible to women refugees due to barriers such 

as language, fear of deportation, and lack of legal aid. Lastly, the Refugee Act failed 

to include provisions for gender-disaggregated data collection to monitor women 

refugees’ experiences.  

This study, therefore, recommends that the Refugee Act be amended to include 

gender sensitive rights education for women refugees and asylum seekers. The study 

recommends the following draft clause, 

“The Department of Home Affairs shall ensure that all women refugees and asylum seekers are 

provided with accessible, gender sensitive education and information regarding their legal 

rights, remedies, and protective services in a language and manner they can understand.” 

 

This study also recommends that the Refugee Act should explicitly guarantee women 

refugees and asylum seekers' confidentiality and establish safe reporting and 

protection mechanisms for them. A draft clause could read as follows, 

“The Department of Home Affairs shall establish safe, confidential reporting mechanisms for 

women refugees and asylum seekers to report incidents of exploitation, harassment or gender 

based violence and be provided with access to shelters, counselling and legal assistance 

without risk of deportation.” 

The study recommends that the Refugee Act should guarantee equality between men 

and women and further provide explicit substantive protection for women in vulnerable 

situations. A draft clause could read as follows, 
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“In all matters relating to refugee protection, the Department of Home Affairs shall adopt special 

measures to address the gender specific vulnerabilities of women asylum seekers and 

refugees, ensuring substantive equality in law and practice.” 

This study recommends that women refugees and asylum seekers have accessible 

and effective remedies. A draft clause could read as follows, 

“The Department of Home Affairs shall ensure that women refugees and asylum seekers  have 

access to courts, and other complaint systems, including free or affordable legal assistance, 

irrespective of their migration status.” 

 

The study recommends a mandated systemic collection of gender disaggregated data 

on refugees and asylum seekers. The proposed clause could read as follows, 

“The Department of Home Affairs shall collect, analyse and publish gender disaggregated data 

on the status and experiences of refugees and asylum seekers to inform evidence-based policy 

making and law reform.” 

6.2.2.3 Labour Laws (LRA, BCEA, EEA &OHSA) 

The GLI, in its analysis of Labour Acts as discussed in section 5.8.4-7, identified 

several gaps: there were no guarantees of gender-sensitive education or awareness 

campaigns specifically targeted at women migrant workers. The Labour Acts failed to 

explicitly provide confidentiality or anti-coercion guarantees related to gender-based 

violence in the workplace. Thirdly, the Labour Acts focused on formal equality, 

overlooking the structural gender inequalities faced by women migrants. While 

remedies existed, barriers prevented migrant women from accessing the CCMA, 

Labour Court, and labour inspections. The Labour Acts also did not guarantee or 

provide for the collection and monitoring of gender-disaggregated data. 

This study recommends that the Labour Acts should contain provisions for educating 

women migrant workers on their rights and remedies. A draft clause could read as 

follows, 

“The Department of Employment and Labour shall provide gender sensitive education and 

awareness programmes for women migrant workers with a specific emphasis on the rights  

protections and remedies available to them.” 
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The study further recommends that the Labour Acts contain provisions which 

guarantee confidentiality and protection specific to women migrant workers. The draft 

clause could read as follows, 

“The Department of Employment and Labour shall ensure that women migrant workers  have 

the right to confidentiality when reporting workplace harassment, exploitation, or gender-based 

violence, and shall in all circumstances be protected from retaliation or deportation as a result 

of such reporting.” 

 

Women migrant workers should also be included under the affirmative action 

measures. This will ensure that substantive equality for women migrant workers is 

achieved. A proposed clause would be as follows, 

“The Department of Employment and Labour shall ensure that affirmative measures are 

adopted in employment and permit allocation processes to ensure that women migrant workers, 

particularly those in the informal sector, have equitable access to employment opportunities, 

protections, and benefits.” 

 

The study also recommends strengthening access to remedies for women migrant 

workers, including legal aid. The draft clause could read as follows, 

“The Department of Employment and Labour shall ensure that women migrant workers shall 

have access to the Commission for Conciliation, Mediation and Arbitration, the Labour Court, 

including the provision of free or affordable legal assistance and interpretation services.” 

 

The Labour Acts should explicitly guarantee the collection and monitoring of gender 

disaggregated data to track the experiences of women migrant workers.  A draft clause 

could read as follows, 

“The Department of Employment and Labour shall collect, analyse and publish gender 

disaggregated data on women migrant workers, including working conditions, wages and 

access to remedies.” 

 

6.2.2.4 Integration of White Paper proposals with gender responsiveness 

The 2024 White Paper on Citizenship, Immigration and Refugee Protection represents 

a significant step in synchronising South Africa’s disintegrated legal framework by 



304 
 

combining the Citizenship Act, Immigration Act and Refugee Act into a single policy 

proposal. Important to note at this point is the fact that the White Paper fails to 

incorporate feminisation of migration or acknowledge the gender specific 

vulnerabilities faced by women migrant workers. This study recommends that the 

statute's provisions must explicitly address the distinct experiences of women migrants 

in sectors such as domestic work, caregiving, and agriculture, and provide targeted 

protections for these vulnerable groups. 

Likewise, the 2025 White Paper on the National Labour Migration Policy introduces 

crucial reforms, which include the quota system for documenting migrants in key 

sectors. Whilst this White Paper seeks to standardise inward migration for economic 

purposes, this study recommends that gender sensitive measures must be made use 

of to ensure that the quotas do not further marginalise women, who are already overly 

concentrated in informal and precarious employment. Any regulatory framework which 

emerges from the NMLP must explicitly guarantee equal treatment and access to 

rights for women migrant workers, despite their legal status. 

 

 

6.2.3 Monitoring and accountability measures at an International Level 

The International Labour Organisation and the CEDAW Committee should strictly 

monitor the implementation of migration and labour laws in South Africa, as it is a 

member state, as far as these relate to the protection of women migrant workers' 

rights. The South African Commission for Gender Equality and Civil Society can 

monitor the implementation at a national level. 

 Submitting annual reports to these two international bodies should be mandatory for 

South Africa’s Department of Employment and Labour and Home Affairs, not optional. 

This study recommends that the duty to submit these reports be incorporated into the 

performance indicators of both departments (Employment and Labour and Home 

Affairs). Non-compliance should lead to consequences such as being recognised for 

poor performance, potential disciplinary action, and, where appropriate, dismissal of 

responsible officials. 
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The following section discusses the monitoring of the implementation of these laws at 

a global and national level. 

 

6.2.2.1 International Labour Organisation 

As discussed in Chapter 4, the GLI's role is to assess laws regarding gender 

responsiveness. The GLI also measures the law's intention against its likely effect. 

The only gap with the GLI is its inability to monitor the implementation of laws. 

International and national bodies can fill this role.  

An ILO treaty, namely the Migration for Employment Convention, in Article 1, states 

that each ILO member must make information on national policies, laws, and 

regulations relating to emigration and immigration available upon request. Secondly, 

the ILO also requires each member state to provide, upon request, information on 

special provisions concerning migration for employment, including conditions of work 

and the livelihood of migrants for employment.  

At an international level, the ILO can monitor its member states. As South Africa is a 

member state, it would be mandatory for the country to submit a report once a year on 

all its migration and labour laws, especially as far as they affect migrant workers. The 

country would be required to provide information on any special provisions it would 

have made, including conditions of work. This would enable the ILO to effectively 

monitor South Africa and ensure that it is transparent and accountable in implementing 

its laws. 

 

6.2.2.2 CEDAW Committee 

As already discussed in section 3.4.1.1, the CEDAW Committee requires state parties 

to submit yearly reports on the conditions of women. South Africa has not submitted a 

report to the CEDAW Committee despite the situation of women migrants in the 

country. The CEDAW Committee is another international monitoring body that can 

monitor laws that the GLI would have assessed. The effectiveness of the CEDAW 

Committee was also discussed in detail in section 3.4.1.1.  
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6.2.2.3 South African Commission for Gender Equality 

The Commission for Gender Equality promotes, protects, monitors, and evaluates 

gender equality through research, public education, policy development, legislative 

initiatives, effective monitoring, and litigation. As its role states, the Commission for 

Gender Equality at a local level should monitor the implementation of laws assessed 

by the GLI to ensure that they are adhered to, and offenders are arrested and 

prosecuted. The CEDAW Committee mandates that state parties in the countries of 

destination must take active measures to protect women migrant workers by 

preventing, prosecuting and punishing all migration-related human rights violations 

that occur under their jurisdiction, whether perpetrated by public authorities or private 

actors.1407 

The Gender Equality Commission should also collect gender-disaggregated data on 

the situation or experiences of women migrant workers. This would enable the 

Commission for Gender Equality to compile a shadow report with data on women 

migrants' experiences in South Africa and submit it to the ILO and CEDAW Committee. 

The Commission would also ensure that feedback from the ILO and CEDAW 

Committee is actioned. 

 

6.2.2.4 Civil society 

Civil Society must conduct awareness-raising campaigns in the community to educate 

lawmakers, community leaders, and elders on the importance of protecting and 

promoting the rights of women migrants in South Africa. The CEDAW Committee 

encourages state parties to provide mandatory awareness-raising programmes 

concerning the rights of migrant women workers and gender sensitivity training for 

relevant public and private recruitment agencies, employers, relevant state 

employees, such as criminal justice offenders, border police, immigration authorities, 

social services and healthcare providers.1408 

 

 
1407 CEDAW 2009:par 25 (b), p.11. 
1408 CEDAW 2009:par. 26(g), p.12. 
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6.2.4 Accessible and effective remedies 

Enhancing access to justice for women migrant workers in South Africa involves 

addressing the systemic barriers that hinder their ability to seek redress and 

protection. Establishing clear and accessible channels for reporting abuses will include 

online platforms and hotlines. For example, Lawyers for Human Rights in South Africa 

aids migrants, including women, with legal and social needs. Women migrants should 

be provided with information about their contact details and services. This study 

recommends that the Home Affairs Department, in coordination with Lawyers for 

Human Rights, establish an information and referral system to ensure that women 

migrant workers are informed of and can access free legal aid services and other 

available services. 

 

6.2.5 Protection of Women in Informal and Precarious Sectors 

The study shows that the majority of women migrant workers are employed in sectors 

such as domestic, farm and sex work, as well as the informal trade market, where laws 

are poorly regulated. South Africa should ratify and implement the ILO Domestic 

Workers Convention and proceed to introduce regulatory frameworks that make 

provision for social security, wage protections and workplace safety standards to 

informal and precarious forms of employment. Targeted interventions should include 

mandatory written contracts for domestic and farm workers, as stipulated in the 

Sectoral Determination for Domestic Workers in South Africa, established under the 

Basic Conditions of Employment Act. This should also include protection against unfair 

dismissal and an accessible complaints system. Failure by an employer to comply with 

issuing a written contract should attract a fine or imprisonment. 

6.2.5.1 Strengthening Enforcement in Informal and Invisible Labour Sectors 

Ensuring effective enforcement in informal labour sectors requires a paradigm shift 

away from conventional labour-law enforcement models towards rights-based, 

indirect, and community-embedded mechanisms. The key recommendations are as 

follows: 

1. Decoupling labour enforcement from immigration control 

Labour rights enforcement should be institutionally separated from immigration 

control. When labour inspectors, police, and immigration authorities operate 
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jointly, migrant women workers are deterred from reporting abuse. Establishing 

a clear firewall between labour and immigration enforcement would ensure that 

access to remedies does not expose workers to arrest or deportation. 

2. Worker-centred and community-based enforcement mechanisms 

Given that the state cannot directly access informal workplaces, such as private 

homes, farms, and street-based trading spaces, enforcement should rely on 

trusted intermediaries, including NGOs, trade unions, women’s organisations, 

and community paralegals. These actors can play a critical role in identifying 

violations, supporting complaints, and serving as conduits between women 

migrant workers and state institutions. 

3. Sector-specific regulation and presumptive protections 

Rather than relying exclusively on individual complaints, the law should impose 

presumptive obligations on employers in high-risk sectors, including domestic 

work, caregiving, and agriculture. These obligations should include mandatory 

written contracts, compliance with minimum wage requirements, and social 

security registration, irrespective of a worker’s migration status. 

4. Gender-responsive monitoring and evaluation tools 

Traditional enforcement mechanisms largely fail because they are gender-

neutral. The systematic application of the Gender Legislative Index (GLI) would 

enable lawmakers and oversight bodies to assess not only whether laws 

formally exist but also whether they are likely to be effective for women migrant 

workers in informal and precarious settings, where fear, dependency, and 

power asymmetries inhibit self-reporting. 

In this context, enforcement in the informal sector cannot rely solely on visibility. It must 

instead be built on accessibility, trust, non-criminalisation, and gender-responsive 

institutional design. 
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6.2.6 Strengthen regional cooperation 

The Migrant Workers Convention encourages countries to cooperate in addressing 

challenges related to worker migration, with a particular focus on women migrant 

workers. Neighbouring countries should streamline migration processes and protect 

women migrants at all stages of migration. This study recommends that countries 

document the challenges, successes, and lessons they have learnt and organise 

regional symposiums where this information can be shared and replicated. South 

Africa can also utilise these platforms to share success stories from the use of GLI in 

helping laws become more gender-responsive. 

 

 

 

 

 

 

 



310 
 

BIBLIOGRAPHY 

ABEBE TT 

2017. Migration Policy Frameworks in Africa. 

https://issafrica.org/research/africa-report/migration-policy-frameworks-in-

africa (accessed 24 November 2024). 

 

ACKERMANN L  

2011. Constitutional Law and Human Dignity. In JW de Cruchy 2011:211.  

 

ACTIONAID 

 n.d. Safe cities for women and girls. https://www.actionaidusa.org/work/safe-

cities/ (accessed on 3 June 2024). 

 

ADEGALU F & MITCHELL T 

2019  “The Impact of the United Nations Human Rights Treaty System in South 

Africa” in Abebe A & Scheinin M (eds) The Impact of the United Nations Human 

Rights Treaty System (Brill 2019) 1085–1120. 

 

 

ADEPOJU A  

2008. Migration in sub-Saharan Africa. Uppsala: Nordic Africa Institute. 

https://issafrica.org/research/africa-report/migration-policy-frameworks-in-africa
https://issafrica.org/research/africa-report/migration-policy-frameworks-in-africa
https://www.actionaidusa.org/work/safe-cities/
https://www.actionaidusa.org/work/safe-cities/


311 
 

ALFERS L & MOUSSIE R 

2019. “The Hidden Burden of Care: Domestic Workers in the Informal Economy”. Women 

in Informal Employment: Globalising and Organising (WIEGO). 

 

AFRICAN UNION  

n.d. Agenda 2063: The Africa we want. https://au.int/en/agenda2063/overview 

(accessed on 14 October 2024). 

 

AL JAZEERA & NEWS AGENCIES  

2024. Gambia’s parliament upholds ban on female genital mutilation. 

https://www.aljazeera.com/news/2024/7/15/gambias-parliament-upholds-ban-

on-female-genital-mutilation (accessed on 25 October 2024). 

 

ALBERTYN C & FREDMAN S  

2015. Equality beyond dignity: Multi-dimensional equality and Justice Langa’s 

judgments. Acta Juridica 2015(1):430-455. 

 

ALBERTYN C & GOLDBLATT B  

1998. Facing the challenge of transformation: Difficulties in the development of 

an indigenous jurisprudence of equality. South African Journal on Human 

Rights 14:248–276. 

 

ALBERTYN C  

https://au.int/en/agenda2063/overview
https://www.aljazeera.com/news/2024/7/15/gambias-parliament-upholds-ban-on-female-genital-mutilation
https://www.aljazeera.com/news/2024/7/15/gambias-parliament-upholds-ban-on-female-genital-mutilation


312 
 

1994. Women and the transition to democracy in South Africa. Acta Juridica 

1994:39-63. 

 

2007. Substantive equality and transformation in South Africa. South African 

Journal on Human Rights 23:253–270. 

 

2019. (In)equality and the South African Constitution. Development Southern 

Africa 36(6):751-766. 

 

ALEXANDER JT & STEIDL A  

2012 Gender and the laws of migration: A reconsideration of nineteenth-century 

patterns. Social Science History 36(2):223-241. 

 

ALVAREZ JE & BAUDER J  

2024. Unity within diversity: Comparisons with the ICCPR and the ICESCR. In: JE 

Alvarez and J Bauder 2024:281–334. 

https://doi.org/10.1093/oso/9780197751879.003.0006 

 

2024. Women’s property rights under CEDAW. Oxford: Oxford University Press. 

 

AMAH OE  

2023. Understanding ethical foundations of feminism in Africa. In MCC 

Musingafi and C Hungwe 2023:96-101. 

 

AMELINA A & LUTZ H  

https://doi.org/10.1093/oso/9780197751879.003.0006


313 
 

2021 Intersectionality and Transitionality as key tools for gender-sensitive 

migration research. In: C Mora and N Piper (ed.) 2021:55-72. 

 

AMIT R  

2012. All roads lead to rejection: persistent bias and incapacity in South African 

refugee status determination. African Journal of Refugee Studies 24(2):44-57. 

 

AMNESTY INTERNATIONAL  

2019. South Africa: Human rights under pressure. A review of five key areas. 

London: Amnesty International. 

 

2019.  Treated Like Furniture: Abuses against Migrant Women Workers in South 

Africa. London: Amnesty International. 

 

 

 Sex Workers at Risk: A Research Summary on Human Rights Abuses Against Sex  

Workers (2016) available at 

https://www.amnesty.org/en/documents/pol40/4061/2016/en/ 

 (accessed 11 September 2025). 

 

 

AMRITH M & SAHRAOUI N (eds.)  

2018. Gender, work and migration: Agency in gendered labour settings. 

Abingdon: Routledge. 

 

ANTHIAS F  



314 
 

2012 Intersectional what? Social divisions, intersectionality, and level of 

analysis. Ethnicities 13(1):3-19 https://doi.org/10.11771468796812463547 

 

ATREY S  

2018. Women’s human rights: from progress to transformation: (an 

intersectional response to Nussbaum). Human Rights Quarterly 

40(4):859-904.  https://doi.org/10.1353/hrq.2018.0048 

 

BADERIN MA (ed)  

2016. International human rights law. London: Routledge. 

 

BAGULA NY  

2011. Empowering Congolese refugee women in the Western Cape through 

microfinance. Unpublished Masters thesis. Stellenbosch: Stellenbosch 

University. 

 

BALAKRISHNAN V  

1997. Impact of migration on skill gradation and erosion: A case study of return 

migrants in South Kerala. Paper presented at the Regional Workshop on Return 

Migration and Long-term Economic Development in South Asia, held in 

Islamabad, Pakistan. 

 

BANDA F  

https://doi.org/10.11771468796812463547
https://doi.org/10.1353/hrq.2018.0048


315 
 

2006. Blazing a trail: The African protocol on women's rights comes into force. 

Journal of African Law 50(1):72-84. 

 

BASOK T, BÉLANGER D & RIVAS E  

2014. Reproducing deportability: Migrant agricultural workers in South-Western 

Ontario. Journal of Ethnic and Migration Studies 40(9):1394-1413. 

 

BASTIA T & PIPER N  

2019. Women migrants in the global economy: a global overview (and regional 

perspectives). Gender & Development 27(1):15-30. 

 

BAUER K & ZIMMERMANN KF  

1999 Occupational mobility of ethnic migrants. IZA Discussion Paper No. 58. 

 

BENJAMIN P  

2015. Labour law beyond the employment relationship: Informal workers and 

the regulatory gap. ILJ 36:300-320. 

 

BHATTACHARYA T  

2020. Liberating women from” political economy”: Margaret Benston's Marxism 

and a social-reproduction approach to gender oppression. Monthly Review - An 

Independent Socialist Magazine 71(8):1-13. 



316 
 

 

BLACKETT A & TREBILCOCK A  

2018. Special section: Regulatory innovation on decent work for domestic workers 

in the light of International Labour Organization Convention No. 189. International 

Journal of Comparative Labour Law and Industrial Relations 34(2):141.  

 

BLACKETT A  

2012. The Decent Work for Domestic Workers Convention and 

Recommendation. American Journal of International Law 106(4):778-794. 

 

2014. The Decent Work for Domestic Workers Convention, 2011 (No. 189) and 

Recommendation (No. 201). International Legal Materials, 53(1):250–266. 

https://doi.org/10.5305/INTELEGAMATE.53.1.0250 

 

BLOCH A  

2010. Waiting for Zimbabwe exemption permit in South Africa. Journal of Law, 

Society and Development 8(August):1-21. 

https://doi.org/10.25159/2520-9515/10639  

 

BODNAR J  

1985. The transplanted: A history of immigrants in urban America. Bloomington: 

Indiana University Press. 

 

BONTHUYS E & ALBERTYN C  

2007. Gender, law and justice. Kenwyn: Juta. 

https://doi.org/10.5305/INTELEGAMATE.53.1.0250
https://doi.org/10.25159/2520-9515/10639


317 
 

 

BOYD M & GRIECO E  

2003. Women and migration: Incorporating gender into international migration 

theory. Migration Information Source 1(35):28. 

 

BOYD M  

2006. Women in international migration: the context of exit and entry for 

empowerment and exploitation. New York: UN Commission on the Status of 

Women, fiftieth session. 

 

BRADLEY K  

2024. Barriers to gender-based violence care: a qualitative study of migrant and 

refugee women. Unpublished Master’s thesis. Cape Town: University of Cape 

Town. 

 

BRIDDICK C  

2022. Unprincipled and unrealised: CEDAW and discrimination experienced in 

the context of migration control. International Journal of Discrimination and the 

Law 22(3):224-243. 

 

BRIDGES G  

2018. What is modern slavery? Dental Nursing 15(1):17-19. 

https://doi.org/10.12968/denn.2019.15.1.17  

https://doi.org/10.12968/denn.2019.15.1.17


318 
 

 

BUDLENDER D & BOSCH D  

2002. South Africa: A growing economy and the need for labour protection. 

International Labour Review 141(2). 

 

BURCHIELLI R, DELANEY A, TATE J & COVENTRY K  

2009. The fair wear campaign: An ethical network in the Australian garment 

industry. Journal of Business Ethics 90(4):575-588. 

 

BUSZA J  

2004 Sex work and migration: The dangers of oversimplification – A case study 

of Vietnamese Women in Cambodia. Health and Human Rights 7(2):231–249. 

 

BUTTNER EH  

1993. Female entrepreneurs: how far have they come?. Business Horizons 

Bloomington 36:59-65. 

 

CALDWELL PM  

1991. A hair piece: Perspectives on the intersection of race and gender. Duke 

Law Journal, 1991(2):365-396. 

 

CARNEY T  

2010. Securing social security for migrant workers: orthodox approaches or an 

alternative (regional/political) path for Southern Africa? African Journal of 



319 
 

International and Comparative Law 18(1):24–45. 

https://doi.org/10.3366/E0954889009000498 

 

 

CASTLES S, DE HAAS H & MILLER MJ  

2014. The age of migration: International population movements in the modern 

world. 5th edition. Basingstoke: Palgrave Macmillan. 

 

CCP  

n.d. Improve data & accountability for girls and women. 

http://www.ccpsom.org/wp-content/uploads/2020/10/Brief_Data.pdf (accessed 

on 2 July 2025). 

 

CHAPMAN J & MACONNET N  

2021. The exclusion of migrant women in Africa | Access to the labour market. 

https://sihma.org.za/Blog-on-the-move/the-exclusion-of-migrant-women-in-

africa-access-to-the-labour-market (accessed on 26 April 2021). 

 

CHINKIN C  

2019. Violence against women. In D Moeckli et al. (eds.) 2019:257-279. 

 

CHIRWA DM  

2004. Reclaiming (wo)manity: The merits and demerits of the African Protocol 

on Women's Rights. Netherlands International Law Review 52(1):63-93. 

 

https://doi.org/10.3366/E0954889009000498
http://www.ccpsom.org/wp-content/uploads/2020/10/Brief_Data.pdf
https://sihma.org.za/Blog-on-the-move/the-exclusion-of-migrant-women-in-africa-access-to-the-labour-market
https://sihma.org.za/Blog-on-the-move/the-exclusion-of-migrant-women-in-africa-access-to-the-labour-market


320 
 

CHISALE SS  

2015. The gender implications of the immigration regulations of South Africa on 

“career wives”: An African feminist perspective. Pretoria: Institute of Open 

Distance Learning and the Department of Development Studies, UNISA.  

 

CHOLEWINSKI R, DE GUCHTENEIRE P & PECOUD A  

2009. Migration and human rights: The United Nations Convention on Migrant 

Workers’ Rights. Paris: UNESCO. 

 

CHRISTOPHER AJ  

1990. Apartheid and urban segregation levels in South Africa. Urban Studies 

27(3):421-440. 

 

CHRISTOU A & KOFMAN E  

2022. Gender and migration: IMISCOE short reader. Cham: Springer. 

https://doi.org/10.1007/978-3-030-91971-9_1 

 

COLLINS PH & BILGE S  

2020. Intersectionality. 2nd ed. Chichester: Wiley. 

 

COLLINS PH  

https://doi.org/10.1007/978-3-030-91971-9_1


321 
 

2000. Black feminist thought: Knowledge, consciousness, and the politics of 

empowerment. 2nd ed. New York: Routledge. 

 

COMMANE D  

2020. How patriarchy and capitalism combine to aggravate the oppression of 

women. https://www.cadtm.org/How-Patriarchy-and-Capitalism-Combine-to-

Aggravate-the-Oppression-of-Women (accessed on 23 July 2022). 

 

CONNELL T  

2016. 70 Migrant farm workers fled abuse in South Africa. Solidarity Center. 

https://www.solidaritycenter.org/70-migrant-farm-workers-fled-abuse-in-south-

africa/ (accessed on 23 July 2023). 

 

CRENSHAW K  

1989. Demarginalizing the intersection of race and sex: A black feminist critique 

of anti‑discrimination doctrine, feminist theory and anti‑racist politics. University 

of Chicago Legal Forum 1989:139-168. 

 

1991 Mapping the margins: Intersectionality, identity politics, and violence 

against women of color. Stanford Law Review 43(6):1241–1299. 

 

CREPAZ K, BECKER U & WACKER E  

2020. Health in diversity – diversity in health. (Forced) migration, social 

diversification, and health in a changing world. Wiesbaden: Springer.  

https://www.cadtm.org/How-Patriarchy-and-Capitalism-Combine-to-Aggravate-the-Oppression-of-Women
https://www.cadtm.org/How-Patriarchy-and-Capitalism-Combine-to-Aggravate-the-Oppression-of-Women
https://www.solidaritycenter.org/70-migrant-farm-workers-fled-abuse-in-south-africa/
https://www.solidaritycenter.org/70-migrant-farm-workers-fled-abuse-in-south-africa/


322 
 

 

CRUSH J & DODSON B  

2007. Migration and gender in Southern Africa: Policy, poverty, and human 

rights. Migration Policy Series 56:3-4. 

 

CRUSH J & MCDONALD D A  

2001. Transnationalism and new African immigration to South Africa. Canadian 

Journal of African Studies 35(1):141-162. 

 

CRUSH J & RAMACHANDRAN S  

2014. Migrating for work research consortium. African Migration and 

Development Series 2:1-25. 

 

2017. Xenophobic violence in South Africa: Denialism, minimalism, realism. 

Migration Policy Series No. 79. Cape Town: SAMP. 

 

CRUSH J & TSHITEREKE C  

2001. Containing the diaspora: The ANC and South African expats. South 

African Geographical Journal 83(1):1-9. 

 

CRUSH J & WILLIAMS V  

2003. Regionalizing international migration: Lessons for SADC. Southern 

African Migration Project. Migration Policy Brief No. 11. 



323 
 

https://scholars.wlu.ca/cgi/viewcontent.cgi?article=1068&context=samp 

(accessed on 18 October 2020). 

 

2010. Labour migration trends and policies in Southern Africa. Southern African 

Migration Project. SAMP Policy Brief No. 23. https://samponline.org/wp-

content/uploads/2016/10/brief23.pdf (accessed on 31 October 2024). 

 

CRUSH J, CHIKANDA A & TAWODZERA G  

2015. The third wave: Mixed migration from Zimbabwe to South Africa. Migration 

Policy Series No. 70. Cape Town: SAMP. 

 

CRUSH J, DODSON B, WILLIAMS V & TEVERA D  

2017. Harnessing migration for inclusive growth and development in Southern 

Africa. SAMP (Southern African Migration Project) Special Report. 

http://samponline.org/wp-content/uploads/2018/06/SAMPSpecialReport.pdf 

(accessed on 18 October 2020). 

 

CRUSH L (ed)  

2000. Borderline farming: foreign migrants in South African commercial 

agriculture. Cape Town: IDASA. 

 

CURRIE I & DE WAAL J  

2013. The bill of rights handbook. Kenwyn: Juta. 

 

https://scholars.wlu.ca/cgi/viewcontent.cgi?article=1068&context=samp
https://samponline.org/wp-content/uploads/2016/10/brief23.pdf
https://samponline.org/wp-content/uploads/2016/10/brief23.pdf
http://samponline.org/wp-content/uploads/2018/06/SAMPSpecialReport.pdf


324 
 

DASS D & RAYMOND AL  

2017. A consideration of the employment rights of asylum seekers and refugees 

within South Africa, as contextualised by the Watchenuka and Discovery Health 

Judgments. Industrial Law Journal 38(1):26-42.  

 

DAVIS AY  

1981. Women, race, & class. New York: Random House.  

 

DE BEAUVOIR S  

2011. The second sex. New York: Vintage. 

 

DE HAAS H, CASTLES S and MILLER MJ 

          2020. The Age of Migration: International Population Movements in the Modern        

World: Palgrave Macmillan London (sixth edition) 198-224 & 289. 

 

DE HAAN A  

2003. Calcutta’s labour migrants: Encounters with modernity. Contributions to 

Indian Sociology, 37(1&2):189-216. 

 

DEPARTMENT OF HOME AFFAIRS (DHA)  

2017. White Paper on International Migration for South Africa. Pretoria: DHA. 

 



325 
 

DEPARTMENT OF JUSTICE & CONSTITUTIONAL DEVELOPMENT (DOJCD)  

2019. National action plan to combat racism, racial discrimination, xenophobia 

and related tolerance 2016-2020. Pretoria: RSA. 

 

DEPARTMENT OF LABOUR  

2001. Report on the determination of employment conditions in South African 

agriculture. Pretoria: Department of Labour.  

 

DESAI M  

2014. The paradigm of international social development: ideologies, 

development systems and policy approaches. London: Routledge. 

 

DEVENISH GE  

1999. A commentary on the South African Bill of Rights. Durban: Butterworths. 

 

DINAT N & PEBERDY S  

2007 Restless worlds of work, health and migration: domestic workers in 

Johannesburg. Development Southern Africa 24(1):186-203. 

 

DIOP B & D’ALOISIO J  

2010. Special report: Migration and gender in the African Context. International 

Committee for the Red Cross. 



326 
 

https://web.mnstate.edu/robertsb/308/Gender%20and%20Migration%20in%2

0the%20African%20Context.pdf (accessed on 10 October 2024). 

 

DO PRADO RCO  

2012. El Convenio 189 de la OIT sobre el Trabajo Decente para las 

Trabajadoras y los Trabajadores Domésticos: antecedentes y efectos respecto 

de las trabajadoras domésticas migrantes. Anuario de Derechos Humanos 

8:ág-125. https://doi.org/10.5354/0718-2058.2012.20561 

 

DODSON B & CRUSH J  

2004. A report on gender discrimination in South Africa's 2002 Immigration Act: 

masculinising the migrant. Feminist Review 77(1):96-119.  

 

DODSON B  

1998. Women on the move: Gender and cross-border migration to South Africa. 

Cape Town: IDASA. 

 

2000. Porous borders: Gender and migration in Southern Africa. South African 

Geographical Journal 82(1):19–28. 

 

2010. Locating xenophobia: Debate, discourse, and everyday experience in 

Cape Town, South Africa. Africa Today 56(3):2-22. 

 

2013. Southern Africa: gender and migration. In I Ness. 2013. 

https://doi.org/10.1002/9781444351071.wbeghm506  

https://web.mnstate.edu/robertsb/308/Gender%20and%20Migration%20in%20the%20African%20Context.pdf
https://web.mnstate.edu/robertsb/308/Gender%20and%20Migration%20in%20the%20African%20Context.pdf
https://doi.org/10.5354/0718-2058.2012.20561


327 
 

 

2018. Gender, mobility and precarity: The experiences of migrant African 

women in Cape Town, South Africa. In M Amrith and N Sahraoui (eds.) 2018:99-

117. 

 

DONALD K & SEPÚLVEDA CARMONA M  

2013. Access to justice for persons living in poverty: A human rights approach. 

United Nations. https://socialprotection-humanrights.org/wp-

content/uploads/2015/06/A2Justice-publication.pdf (accessed 16 February 

2025). 

 

DU TOIT D  

2013. Exploited, undervalued – and essential: Domestic workers and the 

realisation of their rights. Pretoria: PULP. 

 

DUROJAYE E  

2017. Between rhetoric and reality: the relevance of substantive equality 

approach to addressing gender inequality in Mozambique. Africa Focus 

30(1):31–52. https://doi.org/10.21825/AF.V30I1.4975 

 

EHRENREICH B & HOCHSCHILD AR (eds)  

2003. Global woman: Nannies, maids and sex workers in the new economy. 

New York: Metropolitan Books. 

 

https://socialprotection-humanrights.org/wp-content/uploads/2015/06/A2Justice-publication.pdf
https://socialprotection-humanrights.org/wp-content/uploads/2015/06/A2Justice-publication.pdf
https://doi.org/10.21825/AF.V30I1.4975


328 
 

ELLIOT KA (ed)  

2022. Handbook on globalisation and labour standards/ Cheltenham: Edward 

Elgar. 

 

ENGELS F  

1884. The origin of the family, private property and the state. French translation, 

1952. Wikirouge, 'Féminisme socialiste', 

https://wikirouge.net/Féminisme_socialiste#Marx_et_Engels (accessed on 14 

November 2024). 

 

EQUALITY NOW  

2013. Journey to equality: 10 years of the Protocol on the Rights of Women in 

Africa. 

http://www.equalitynow.org/sites/default/files/MaputoProtocolJourneyEquality.

pdf (accessed on 14 November 2024). 

 

EUROPEAN PARLIAMENT  

2019. Gender equality and taxation policies in the EU. No 2018/2095(INI), 15 

January. http://www.europarl.europa.eu/doceo/document/A-8-2018-

0416_EN.html (accessed on 2 January 2025). 

 

EVANS D & WALKER R  

2018. The policing of sex work in South Africa: A research report on the human 

rights challenges across two South African provinces. A Report for Sonke 

Gender Justice and SWEAT. 

https://wikirouge.net/Féminisme_socialiste#Marx_et_Engels
http://www.equalitynow.org/sites/default/files/MaputoProtocolJourneyEquality.pdf
http://www.equalitynow.org/sites/default/files/MaputoProtocolJourneyEquality.pdf
http://www.europarl.europa.eu/doceo/document/A-8-2018-0416_EN.html
http://www.europarl.europa.eu/doceo/document/A-8-2018-0416_EN.html


329 
 

 

EVANS DM, RITCHER ML & KATUMBA MI  

2019. Policing of sex work in South Africa: The positive policing partnership 

approach. Journal of Community Safety and Well-being 4(4):80-85. 

 

FARLEY A  

2019 South African migration policy: A gendered analysis. African Perspectives 

Global Insights 70:3-8. 

 

FINEMAN MA  

2005. Gender and law: Feminist legal theory's role in new legal realism. 

Wisconsin Law Review 2005(2):405-432. 

 

FIRESTONE S  

1970. The dialectic of sex: the case for feminist revolution. New York: Morrow.  

 

2019. Why the radical feminist who wanted to abolish pregnancy remains 

relevant. The Conversation. https://theconversation.com/shulamith-firestone-

why-the-radical-feminist-who-wanted-to-abolish-pregnancy-remains-relevant-

115730 (accessed on 4 June 2022). 

 

FISH JN  

https://theconversation.com/shulamith-firestone-why-the-radical-feminist-who-wanted-to-abolish-pregnancy-remains-relevant-115730
https://theconversation.com/shulamith-firestone-why-the-radical-feminist-who-wanted-to-abolish-pregnancy-remains-relevant-115730
https://theconversation.com/shulamith-firestone-why-the-radical-feminist-who-wanted-to-abolish-pregnancy-remains-relevant-115730


330 
 

2013. Rights across borders: policies, protections and practices for migrant 

domestic workers in South Africa. In D du Toit 2013:213-265. 

Forere  M & Stone L  

2009. The SADC protocol on Gender and Development: Duplication or 

complementarity of the African Union Protocol on Women's Rights?. African 

Human Rights Law Journal, 9(2), 434-458. 

 

FLEURY A  

2016. KNOMAD working paper 8: Understanding women and migration: A 

literature review. Global Knowledge on Migration and Development 

(KNOMAD). https://www.knomad.org/sites/default/files/2017-

06/KNOMAD%20BBL%20Presentation_Fleury.pdf (accessed on 20 March 

2024). 

 

FRASER N  

2013. Fortunes of feminism: From state-managed capitalism to neoliberal 

crisis. New York: Verso. 

 

2014. Justice interruptus: Critical reflections on the” postsocialist” condition. 

New York: Routledge. 

 

FREDMAN S  

2005. Providing equality: Substantive equality and the positive duty to provide. 

South African Journal on Human Rights 21:163–190. 

https://www.knomad.org/sites/default/files/2017-06/KNOMAD%20BBL%20Presentation_Fleury.pdf
https://www.knomad.org/sites/default/files/2017-06/KNOMAD%20BBL%20Presentation_Fleury.pdf


331 
 

 

2016. Substantive equality revisited: A rejoinder to Catharine MacKinnon. 

International Journal of Constitutional Law 14(3):712-738. 

 

Fredman S &  Goldblatt BA  

2015. Gender equality and human rights. United Nations Entity for Gender 

Equality and the Empowerment of Women (UN Women) 8. 

 

 

GALGÓCZI B, LESCHKE J & WATT A  

2009 Intra-EU labour migration – Flows and policy responses. Working Paper 

2009.03. 

https://www.etui.org/sites/default/files/11%20WP%202009%2003%20Update

%20WEB.pdf (accessed on 15 March 2024). 

 

GAMBLE S  

2001. The Routledge companion to feminism and postfeminism. London: 

Routledge. 

 

GENDER LEGISLATIVE INDEX (GLI)  

2024. Scoring legislation and ranking countries. 

https://www.genderlawindex.org/scoring (accessed on 23 October 2024). 

 

https://www.etui.org/sites/default/files/11%20WP%202009%2003%20Update%20WEB.pdf
https://www.etui.org/sites/default/files/11%20WP%202009%2003%20Update%20WEB.pdf
https://www.genderlawindex.org/scoring


332 
 

n.d. An Act to Institute Policies to Eliminate Trafficking in Persons especially 

Women and Children. Philippines 2003. Evaluator 1. 

https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-

8e966a47645b/eee4763f-9dc7-4ad0-a327-0273ee2f09cb/effect (accessed on 

29 May 2025). 

 

n.d. An Act to Institute Policies to Eliminate Trafficking in Persons especially 

Women and Children. Philippines 2003. Evaluator 3. 

https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-

8e966a47645b/6bb3701c-d58c-4623-b922-4f8bf35676a7/effect (accessed on 

29 May 2025). 

 

n.d. An Act to Institute Policies to Eliminate Trafficking in Persons especially 

Women and Children. Philippines 2003. Summary. 

https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-

8e966a47645b/13a18925-cd31 (accessed on 29 May 2025). 

 

n.d. An Act to Institute Policies to Eliminate Trafficking in Persons especially 

Women and Children. Philippines 2003. Evaluator 4. 

https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-

8e966a47645b/4f7c49b8-ccfe-48ce-9499-f1ad64c1bcc5/intention (accessed 

on 29 May 2025). 

 

n.d. An Act to Institute Policies to Eliminate Trafficking in Persons especially 

Women and Children. Philippines 2003. Evaluator 2. 

https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-

8e966a47645b/13a18925-cd31-4d89-b268-1262111cb666/effect (accessed 

on 29 May 2025). 

https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-8e966a47645b/eee4763f-9dc7-4ad0-a327-0273ee2f09cb/effect
https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-8e966a47645b/eee4763f-9dc7-4ad0-a327-0273ee2f09cb/effect
https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-8e966a47645b/6bb3701c-d58c-4623-b922-4f8bf35676a7/effect
https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-8e966a47645b/6bb3701c-d58c-4623-b922-4f8bf35676a7/effect
https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-8e966a47645b/13a18925-cd31
https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-8e966a47645b/13a18925-cd31
https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-8e966a47645b/4f7c49b8-ccfe-48ce-9499-f1ad64c1bcc5/intention
https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-8e966a47645b/4f7c49b8-ccfe-48ce-9499-f1ad64c1bcc5/intention
https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-8e966a47645b/13a18925-cd31-4d89-b268-1262111cb666/effect
https://www.genderlawindex.org/laws/7254c95f-b6a5-4f4b-8099-8e966a47645b/13a18925-cd31-4d89-b268-1262111cb666/effect


333 
 

 

n.d. Law on Placement and Protection of Indonesian Workers Abroad 2004. 

Evaluator 1. https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-

d99c6607db25/5c28bd86-f70f-4fa9-8817-af5fea5fa914/intention (accessed 26 

May 2025). 

 

n.d. Law on Placement and Protection of Indonesian Workers Abroad. 

Indonesia 2004. Summary. https://www.genderlawindex.org/laws/6621ec05-

bdee-4384-ad24-d99c6607db25 (accessed on 27 May 2025) 

 

n.d. Law on Placement and Protection of Indonesian Workers Abroad 2004. 

Evaluator 2. https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-

d99c6607db25/79505245-bb3e-4f7d-9ab1-8dc3d0b31299 (accessed 26 May 

2025). 

 

n.d. Law on Placement and Protection of Indonesian Workers Abroad 2004. 

Evaluator 3. https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-

d99c6607db25/a71f8c45-1542-46b1-b9e2-e3566d8bc235 (accessed 26 May 

2025). 

 

n.d. Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 3. 

https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-

2b7ee2970759/152ab58d-9484-4420-a01a-e26e9169cd6e (accessed on 30 

May 2025). 

 

https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/5c28bd86-f70f-4fa9-8817-af5fea5fa914/intention
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/5c28bd86-f70f-4fa9-8817-af5fea5fa914/intention
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/79505245-bb3e-4f7d-9ab1-8dc3d0b31299
https://www.genderlawindex.org/laws/6621ec05-bdee-4384-ad24-d99c6607db25/79505245-bb3e-4f7d-9ab1-8dc3d0b31299
https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/152ab58d-9484-4420-a01a-e26e9169cd6e
https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/152ab58d-9484-4420-a01a-e26e9169cd6e


334 
 

n.d. Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 2. 

https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-

2b7ee2970759/c0ff6324-2acf-47e6-a345-9ae24b69d245/effect (accessed on 

30 May 2025). 

 

n.d. Prevention of Domestic Violence. Sri Lanka 2005. Evaluator 1 

https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-

2b7ee2970759/e41bab31-c52e-4059-9e65-2352afebc35d (accessed on 30 

May 2025). 

 

n.d. Prevention of Domestic Violence. Sri Lanka 2005. Summary. 

https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-

2b7ee2970759 (accessed on 30 May 2025). 

 

n.d. Work Health and Safety Act 2011. Australia. Evaluator 3. 

https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-

8f172778f72d/584157f0-80c9-42cb-a7b5-cac71a8ef3a5/intention (accessed 

on 26 February 2025). 

 

n.d. Work Health and Safety Act 2011. Australia. Evaluator 2. 

https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-

8f172778f72d/935ada64-c706-4b62-a4cb-3cd80ab8befd (accessed on 26 

February 2025). 

 

n.d. Work Health and Safety Act 2011. Australia. Evaluator 1. 

https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-

https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/c0ff6324-2acf-47e6-a345-9ae24b69d245/effect
https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/c0ff6324-2acf-47e6-a345-9ae24b69d245/effect
https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/e41bab31-c52e-4059-9e65-2352afebc35d
https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759/e41bab31-c52e-4059-9e65-2352afebc35d
https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759
https://www.genderlawindex.org/laws/161aaa84-f49e-4b5a-9321-2b7ee2970759
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-42cb-a7b5-cac71a8ef3a5/intention
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/584157f0-80c9-42cb-a7b5-cac71a8ef3a5/intention
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-4b62-a4cb-3cd80ab8befd
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/935ada64-c706-4b62-a4cb-3cd80ab8befd
https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-4150-8753-4bee563dd69c/effect


335 
 

8f172778f72d/01b317c8-5a8d-4150-8753-4bee563dd69c/effect (accessed on 

26 February 2025). 

 

GHANDY A  

2001. Philosophical trends in the feminist movement. Mumbai: Aakar Books. 

 

GIARDINA C  

2010. Freedom for women: forging the Women's Liberation Movement, 1953-

1970. Gainesville, FLA: University Press of Florida. 

 

GLENDON MA  

2001. A world made new: Eleanor Roosevelt and the Universal Declaration of 

Human Rights. New York: Random House. 

 

GLOBAL FORUM ON MIGRATION AND DEVELOPMENT  

2013. Issues Brief No. 3: Migration as an enabler for inclusive social 

development. 

https://www.gfmd.org/sites/g/files/tmzbdl1801/files/documents/GMG-Issues-

Brief-No-3_Migration-as-an-enabler-for-inclusive-social-development.pdf 

(accessed 23 July 2025). 

 

 

GÖTZMANN N & BAINTON N  

https://www.genderlawindex.org/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d/01b317c8-5a8d-4150-8753-4bee563dd69c/effect
https://www.gfmd.org/sites/g/files/tmzbdl1801/files/documents/GMG-Issues-Brief-No-3_Migration-as-an-enabler-for-inclusive-social-development.pdf
https://www.gfmd.org/sites/g/files/tmzbdl1801/files/documents/GMG-Issues-Brief-No-3_Migration-as-an-enabler-for-inclusive-social-development.pdf


336 
 

2021. Embedding gender-responsive approaches in impact assessment and 

management. Impact Assessment and Project Appraisal, 39(3):171-182. 

 

GOVERNMENT OF CANADA  

2023. Departmental Plan 2023–2024: Gender-Based Analysis Plus (GBA+). 

Immigration, Refugees and Citizenship. 

https://www.canada.ca/en/immigration-refugees-

citizenship/corporate/publications-manuals/departmental-plan-2023-

2024/gender-based-analysis-plus.html (accessed on 18 July 2025). 

 

GRANDEA N  

2008 Gender skills and integration: Policy issues and implications. Paper 

presented at the 13th International Metropolis Conference in Bonn, Germany. 

 

GROSSER K & TYLER M  

2022. Sexual harassment, sexual violence and CSR: Radical feminist theory 

and a human rights perspective. Journal of Business Ethics, 177(2):217-232. 

https://doi.org/10.1007/s10551-020-04724-w 

 

GUBBA A & CHISALE SS  

2022. Labor laws and the de-skilling of professional migrant women from 

Zimbabwe to South Africa. In E Chitando, S Chrongoma and M Manyongainise 

(eds.) 2022:217–235. https://doi.org/10.4324/9781003317609-17 

 

https://www.canada.ca/en/immigration-refugees-citizenship/corporate/publications-manuals/departmental-plan-2023-2024/gender-based-analysis-plus.html
https://www.canada.ca/en/immigration-refugees-citizenship/corporate/publications-manuals/departmental-plan-2023-2024/gender-based-analysis-plus.html
https://www.canada.ca/en/immigration-refugees-citizenship/corporate/publications-manuals/departmental-plan-2023-2024/gender-based-analysis-plus.html
https://doi.org/10.1007/s10551-020-04724-w
https://doi.org/10.4324/9781003317609-17


337 
 

HAINSFURTHER H  

2020. The protection of migrant workers and their families in international 

human rights law: A comprehensive and intersectional approach. London: 

Routledge. 

 

HAINSFURTHER J 

2009. A rights-based approach: Using CEDAW to protect the human rights of 

migrant workers. American University International Law Review 24(4): 847-862. 

 

HARRIS A  

1990. Race and essentialism in feminist legal theory. Stanford Law Review 

42(3):581-616. 

 

HARRIS LM  

2009. Untold stories: Gender-related persecution and asylum in South Africa. 

Michigan Journal of Gender and Law 15:291-310. 

 

HARRISON P, TODES A & WATSON V (eds)  

2008. Planning and transformation: Learning from the post-Apartheid 

experience. London: Routledge. 

 

HARTMANN HI  



338 
 

1979. The unhappy marriage of Marxism and feminism:  Towards a more 

progressive union. Capital & Class, 3(2), 1-2. 

2015. The unhappy marriage of Marxism and feminism: Towards a more 

progressive union. In V Lippit 2015: 165-196. 

 

2015. The unhappy marriage of Marxism and feminism: Towards a more 

progressive union. In V Lippit 2015: 165-196. 

 

HARVEY V &TREMBLAY DG  

2024. Immigrant women in IT: Discrimination in work, and solutions for their 

employment. Employee Responsibilities and Rights Journal. 

https://doi.org/10.1007/s10672-024-09501-9  

 

HASSIM S  

2006. Women's organizations and democracy in South Africa: contesting 

authority. Madison: University of Wisconsin Press. 

 

HENNEBRY J, GRASS W & MCLAUGHLIN J  

2017. Women migrant workers journey through the margins: Labor, migration 

and trafficking. www.unwomen.org/en/digital-

library/publications/2017/2/women-migrant-workers-journey-through-the-

margins (accessed on 26 March 2020). 

 

HENNEBRY JL & PETROZZIELLO AJ  

https://doi.org/10.1007/s10672-024-09501-9
http://www.unwomen.org/en/digital-library/publications/2017/2/women-migrant-workers-journey-through-the-margins
http://www.unwomen.org/en/digital-library/publications/2017/2/women-migrant-workers-journey-through-the-margins
http://www.unwomen.org/en/digital-library/publications/2017/2/women-migrant-workers-journey-through-the-margins


339 
 

2019. Closing the gap? Gender and the global compacts for migration and 

refugees. International Migration 57(6):115-138. 

 

HENNEBRY JL, PIPER N, KC H & WILLIAMS K 

        2022. Global Interstate Bilateral Labour Migration Agreements (BLMA) as 

Migration Governance Tools: An Analysis from a Gender Lens. 8 

 

HINES S  

2015. Feminist and gender theories. In D Richardson and V Robinson. 2015: 

Ch 2. 

 

HIROPOULOS A 

           2020. South Africa, migration and xenophobia. Deconstructing the perceived 

migration crisis and its influence on the xenophobic reception of 

migrants. Contemporary Justice Review, 23(1), pp.104-121.  

 

 

HLATSHWAYO M  

2019. Precarious work and precarious resistance: A case study of Zimbabwean 

migrant women workers in Johannesburg, South Africa. Diaspora Studies, 

12(2):160–178. 

 

HOLBOROW M  



340 
 

2024. Engels for our times: Gender, social reproduction and revolution. Monthly 

Review 75(10):1-19.  

 

HOLGATE J  

2015. An international study on the freedom of association and collective 

bargaining rights of women workers in the banking sector. International Journal 

of Comparative Labour Law and Industrial Relations 31(4):431-454. 

 

HOLLIDAY J  

2020. Incongruous objectives? Endeavouring to realise women migrant 

workers’ rights through the global development agenda. International Journal 

of Law in Context 16(3):269-286.  

 

HOOKS B  

1981. Ain't I a woman? Black women and feminism. Cambridge, MA: South End 

Press. 

 

1984. Feminist theory: From margin to center. Cambridge, MA: South End. 

 

HUNE S  

1991. Migrant women in the context of the International Convention on the 

Protection of the Rights of All Migrant Workers and Members of Their Families. 

International Migration Review 25(4):800-817. 

 



341 
 

HUMAN RIGHTS WATCH 

“South Africa: Decriminalise Sex Work: Criminalisation Harms Women, Fuels      

HIV Epidemic” (7 August 2019) Human Rights Watch available at 

https://www.hrw.org/news/2019/08/07/south-africa-decriminalise-sex-work 

(accessed 11 September 2025) 

 

ILO & UN WOMEN 

2015. Women migrant workers’ human rights: Protecting and promoting in the 

context of migration. Geneva: International Labour Organisation & UN Women. 

 

INTER-AGENCY NETWORK FOR EDUCATION IN EMERGENCIS (INEE) 

2024. Gender responsive. https://inee.org/eie-glossary/gender-responsive 

(accessed on 21 October 2024). 

 

INTERNATIONAL LABOUR ORGANISATION (ILO)  

2003. Preventing discrimination, exploitation and abuse of women migrant 

workers: An information guide. Geneva: ILO. 

 

2004. ILO plan of action on labour Migration. 

https://www.ilo.org/media/131676/download (accessed 14 November 2023). 

 

2010. Study 2010. https://www.ilo.org/publications/domestic-workers-across-

world-global-and-regional-statistics-and- (accessed on 24 November 2024). 

 

https://www.hrw.org/news/2019/08/07/south-africa-decriminalise-sex-work
https://inee.org/eie-glossary/gender-responsive
https://www.ilo.org/media/131676/download
https://www.ilo.org/publications/domestic-workers-across-world-global-and-regional-statistics-and-
https://www.ilo.org/publications/domestic-workers-across-world-global-and-regional-statistics-and-


342 
 

2015. Women migrant workers’ human rights: A collection of international and 

regional normative instruments. Geneva: International Labour Office. 

 

2016. Promoting fair migration: General Survey concerning the migrant workers 

instruments. Geneva: International Labour Office. 

 

2017. Fair migration: Setting an ILO agenda. Report. 

https://www.ilo.org/topics/labour-migration/fair-migration-agenda (accessed on 

20 March 2024). 

 

2021. Decent work for domestic workers in South Africa: Gaps between 

international standards and national laws. Geneva: ILO. 

 

2021. Ratifications of C189 — Domestic Workers Convention, 2011 (No. 189). 

www.ilo.org (accessed on 1 July 2025). 

 

2021a. Trends 2021. World employment and social outlook. Geneva: ILO. 

 

2021b. Making decent work a reality for domestic workers: Progress and 

prospects in Asia and the Pacific ten years after the adoption of the Domestic 

Workers Convention, 2011 (No. 189), Geneva: ILO. 

 

2023. About the ILO. https://www.ilo.org/global/about-the-ilo/lang--

en/index.htm (accessed on 20 April 2023). 

https://www.ilo.org/topics/labour-migration/fair-migration-agenda
http://www.ilo.org/


343 
 

 

2023. Member States. ILO. https://www.ilo.org/global/about-the-ilo/members-

and-observers/lang--en/index.htm (accessed on 20 April 2023). 

 

INTERNATIONAL ORGANISATION FOR MIGRATION (IOM)  

2006. United Nations high-level dialogue on international migration and 

development (HLD). https://www.iom.int/united-nations-high-level-dialogue-

international-migration-and-development-hld (accessed on 4 November 2023). 

 

2013. The wellbeing of economic migrants in South Africa: Health, gender and 

development. Working Paper for World Migration Report 2013. Geneva: IOM.  

 

2014 Gender, migration and remittances. 

https://www.iom.int/sites/g/files/tmzbdl486/files/about-iom/Gender-migration-

remittances-infosheet.pdf (accessed 11 July 2022). 

 

2016. SADC officials meet to discuss region’s mixed and irregular migration 

challenges. https://www.iom.int/news/sadc-officials-meet-discuss-regions-

mixed-and-irregular-migration-challenges (accessed on 24 November 2024). 

 

2018. Deskilling among migrants in Southern Africa. Geneva: IOM. 

 

2022. World Migration Report 2022. Geneva: IOM. 

 

https://www.iom.int/united-nations-high-level-dialogue-international-migration-and-development-hld
https://www.iom.int/united-nations-high-level-dialogue-international-migration-and-development-hld
https://www.iom.int/sites/g/files/tmzbdl486/files/about-iom/Gender-migration-remittances-infosheet.pdf
https://www.iom.int/sites/g/files/tmzbdl486/files/about-iom/Gender-migration-remittances-infosheet.pdf
https://www.iom.int/news/sadc-officials-meet-discuss-regions-mixed-and-irregular-migration-challenges
https://www.iom.int/news/sadc-officials-meet-discuss-regions-mixed-and-irregular-migration-challenges


344 
 

2024. The Regional Migration Context. https://www.iom.int/southern-africa-0 

(accessed on 24 November 2024). 

 

n.d. IOM Strategic Plan 2024-2028. https://www.iom.int/iom-strategic-plan-

2024-2028 (accessed on 24 November 2024) 

 

INTERNATIONAL STEERING COMMITTEE FOR THE CAMPAIGN FOR 

RATIFICATION OF THE MIGRANTS CONVENTION  

2009. Guide on ratification. International Convention on the Protection of the 

Rights of All Migrant Workers and Members of Their Families. UN Office of the 

High Commissioner for Human Rights (OHCHR), April 2009, 

https://www.refworld.org/reference/manuals/ohchr/2009/en/67108 (accessed 

20 November 2024). 

 

IWRAW ASIA PACIFIC  

n.d. Substantive equality. https://cedaw.iwraw-ap.org/cedaw/cedaw-

principles/cedaw-principles-overview/substantive-

equality/#:~:text=The%20CEDAW%20Convention%20promotes%20the%20s

ubstantive%20equality%20model,supported%20by%20institutions%20and%2

0mechanisms%20for%20their%20operation (accessed on 11 October 2023). 

 

JAHAN S & MAHMUD AS  

n.d. What is capitalism? Available: 

https://www.imf.org/external/pubs/ft/fandd/basics/2_capitalism.htm (accessed 

on 5 August 2022). 

https://www.iom.int/southern-africa-0
https://www.iom.int/iom-strategic-plan-2024-2028
https://www.iom.int/iom-strategic-plan-2024-2028
https://www.refworld.org/reference/manuals/ohchr/2009/en/67108
https://cedaw.iwraw-ap.org/cedaw/cedaw-principles/cedaw-principles-overview/substantive-equality/#:~:text=The%20CEDAW%20Convention%20promotes%20the%20substantive%20equality%20model,supported%20by%20institutions%20and%20mechanisms%20for%20their%20operation
https://cedaw.iwraw-ap.org/cedaw/cedaw-principles/cedaw-principles-overview/substantive-equality/#:~:text=The%20CEDAW%20Convention%20promotes%20the%20substantive%20equality%20model,supported%20by%20institutions%20and%20mechanisms%20for%20their%20operation
https://cedaw.iwraw-ap.org/cedaw/cedaw-principles/cedaw-principles-overview/substantive-equality/#:~:text=The%20CEDAW%20Convention%20promotes%20the%20substantive%20equality%20model,supported%20by%20institutions%20and%20mechanisms%20for%20their%20operation
https://cedaw.iwraw-ap.org/cedaw/cedaw-principles/cedaw-principles-overview/substantive-equality/#:~:text=The%20CEDAW%20Convention%20promotes%20the%20substantive%20equality%20model,supported%20by%20institutions%20and%20mechanisms%20for%20their%20operation
https://cedaw.iwraw-ap.org/cedaw/cedaw-principles/cedaw-principles-overview/substantive-equality/#:~:text=The%20CEDAW%20Convention%20promotes%20the%20substantive%20equality%20model,supported%20by%20institutions%20and%20mechanisms%20for%20their%20operation
https://www.imf.org/external/pubs/ft/fandd/basics/2_capitalism.htm


345 
 

JAMES C, MULLAGEE F & OSIKI A 

Domestic workers in South Africa: Inclusion Under the Compensation for        

Occupational Injuries and Diseases Act. The Thinker, 96(3), pp.20-23. 

 

JINNAH Z  

2020 Negotiated precarity in the global South: A case study of migration and 

domestic work in South Africa. Studies in Social Justice 14(1):201-227. 

 

JONG GFD & MADAMBA AB  

2001 A double disadvantage? Minority group, immigrant status, and 

underemployment in the United States. Social Science Quarterly 82(1):117–

130. 

 

KALLANE Y & PUNNETT BJ  

2023. The trailing spouse: an evolving global phenomenon. In Research 

Handbook of Global Families (pp. 72-124). Edward Elgar Publishing. 

 

KALITANYI V & VISSER K  

2010. African immigrants in South Africa: Job takers or job creators? South 

African Journal of Economic and Management Sciences 13(4):376-390. 

 

KAPUR R & COSSMAN B  

1996. Subversive sites: Feminist engagements with the law in India. New Delhi: 

SAGE. 



346 
 

 

KAWAR M  

2004. Gender and migration: Why are women more vulnerable? In Colloque 

international sur femmes en mouvement: genre, migrations et nouvelle division 

internationale du travail, Geneva, Switzerland, 2004, pp.71-87. 

 

KHUMALO B  

2022. Social insurance coverage for SADC migrant workers in South Africa: a 

regional and international framework compliance analysis. Obiter 43(3). 

https://doi.org/10.17159/obiter.v43i3.14884 

 

KING R & ZONTINI E  

2000. The role of gender in the South European immigration model. Papers: 

revista de sociología, pp.35-52.  

 

KIRCH W  

2008. Encyclopedia of public health. New York: Springer. 

 

KOESRIANTI K  

2015. Perlindungan hukum pekerja migran penata laksana rumah tangga (plrt) 

di luar negeri oleh negara ditinjau dari konsep tanggung jawab negara. Yustisia 

92(2):245–268. https://doi.org/10.20961/YUSTISIA.V4I2.8642 

 

KOLBEN K  

https://doi.org/10.17159/obiter.v43i3.14884
https://doi.org/10.20961/YUSTISIA.V4I2.8642


347 
 

2011. Transnational labor regulation and the limits of governance. Theoretical 

Inquiries in Law 12(2):403-437. 

 

KOMBO B, SOW R & MOHAMED FJ (eds)  

2013. Journey to equality: 10 years of the Protocol on the rights of women in 

Africa. S.l. SOAWR. 

 

KOUTA C, PITHARA C, APOSTOLIDOU Z, ZOBNINA A, CHRISTODOULOU J, 

PAPADAKAKI M & CHLIAOUTAKIS J  

2021. A qualitative study of female migrant domestic workers’ experiences of 

and responses to work-based sexual violence in Cyprus. Sexes 2(3):315–330. 

 

LABARDIE-JACKSON G  

2008. Reflections on domestic work the feminisation of migration. Campbell 

Law Review 31(1):67-90. 

 

LANDAU L  

2011. Exorcising the demons within: Xenophobia, violence and statecraft in 

Contemporary South Africa. Johannesburg: Wits University Press. In Walker & 

Gavin 2018. 

 

LANDAU LB & FREEMANTLE I  

2010. Tactical cosmopolitanism and idioms of belonging: Insertion and self-

exclusion in Johannesburg. Journal of Ethnic and Migration Studies 36(3):375-

390. 



348 
 

 

LAU H  

2006. Transcending the individualistic paradigm in sexual orientation anti-

discrimination law. California Law Review 94(6):1271-1294. 

 

LEE E  

1966. A theory of migration. Demography 3(1):47–57. 

 

LE GOFF M  

2016 Feminization of migration and trends in remittances independent female 

migrants may be a reliable source of remittances despite the difficulties they 

encounter in the labour market. IZA World of Labour 220:1-2. 

https://doi.org/10.15185/izawol.220  

 

 

 

LENA  

2024. Lesotho exemption permit renewal in February. 

https://www.lena.gov.ls/lesotho-exemption-permit-renewal-in-february/ 

(accessed on 23 October 2024). 

 

LEWIS GJ  

https://doi.org/10.15185/izawol.220
https://www.lena.gov.ls/lesotho-exemption-permit-renewal-in-february/


349 
 

1982. Human migration: A geographical perspective. London: Tylor and 

Francis. 

 

LIPPIT V  

2015. Radical political economy: Explorations in alternative economic analysis. 

New York: Routledge. 

 

LOEDOLF KL  

2024. Interpreting the right to work and its application in the South African legal 

framework. Potchefstroom Electronic Law Journal 27(1). 

https://doi.org/10.17159/1727-3781/2024/v27i0a13857 

 

LORBER J  

1997. The variety of feminisms and their contribution to gender equality 

Oldenburg: Bis. 

 

LUTZ D  

2007 Domestic work in contemporary societies. Journal of Rural Studies 20:88-

105. 

 

MABERA F  

2016. The Female Face of Migration: towards the empowerment of migrant 

women. Addis Ababa: African Union International. 

 

https://doi.org/10.17159/1727-3781/2024/v27i0a13857


350 
 

MACKINNON CA  

1987. Feminism unmodified: Discourses on life and law. CambridgeL Harvard 

University Press. 

 

2017. Substantive equality revisited: A rejoinder to Sandra Fredman. 

International Journal of Constitutional Law 15:1176. 

 

MAGIDIMISHA HH  

2017. Gender, migration and crisis in Southern Africa: Contestations and 

tensions in the informal spaces and ‘illegal labour’ market. In Crisis, Identity and 

Migration in Post-Colonial Southern Africa (pp.75-88). Cham: Springer 

International Publishing. 

 

MAHAPATRO SR & AN S  

2015. Gender and intra-household migration decision in India: An empirical 

analysis. Review of Social Studies (RoSS) 2(2). 

 

MAHARAJ B  

2004. Immigration to post-apartheid South Africa. Global Migration 

Perspectives, no.1. Geneva: Global Commission on International Migration 

quoted from Peberdy, S. and Crush, J. 1998b. Trading Places: Cross-Border 

Traders and the South African Informal Sector. SAMP Migration Policies Series 

No.6.  

 



351 
 

MANDHANE P  

2018. De facto equality: A goal for migrant women. International Feminist 

Journal of Politics 20(3):344-360. 

 

MANDHANE R  

2003. The use of human rights discourse to secure women's interests: Critical 

analysis of the implications. Michigan Journal of Gender & Law 10(2):275-326. 

 

MANOMANO T, MUJOKO R & KANG’ETHE SM  

2015. Taking stock of South Africa’s progress towards mitigating the crime and 

violence against women. Journal of Sociology and Social Anthropology 

6(3):423. 

https://doi.org/10.1080/09766634.2015.11885683  

 

Mantouvalou V.  

2012. “Human Rights for Precarious Workers: The Legislative Precariousness of 

Migrant Domestic Workers” (2012) 34 Comparative Labour Law & Policy Journal 

133–135. 

 

MARCADENT P  

n.d. Snapshot ILO in action. Domestic workers. Geneva: ILO. 

 

https://doi.org/10.1080/09766634.2015.11885683


352 
 

MARU MT  

2023. The six trendsetters in African migration and mobility. 

https://trendsresearch.org/insight/the-six-trendsetters-in-african-migration-

and-mobility/ (accessed 24 November 2024). 

 

MARX K & ENGELS F  

1998. The German Ideology. Amherst, NY: Prometheus Books. 

 

MARX K  

1848. The communist Manifesto. London: Penguin Classics, 2002. 

 

1967. Das Kapital. London: Penguin Classics, 1990.  

 

MATTHEWS D  

2024. Conflictual democracy and the South African Constitution: Human dignity, 

equality and freedom as foundational values. Cape Town: Cape Town 

University Press. 

 

MAZARS C  

2013. The well-being of economic migrants in South Africa: Health, gender and 

development working paper for the world migration report 2013. Geneva: IOM. 

  

https://trendsresearch.org/insight/the-six-trendsetters-in-african-migration-and-mobility/
https://trendsresearch.org/insight/the-six-trendsetters-in-african-migration-and-mobility/


353 
 

MBIYOZO AN  

2018. Aligning South Africa’s migration policies with its African vision. Policy 

Brief no.117. Pretoria. Institute for Security Studies (ISS).  

 

2018. Gender and migration in South Africa: Talking to women migrants. ISS 

Southern Africa Report 16:1-36. 

 

MCCALL L  

2005. The complexity of intersectionality. Signs: Journal of Women in Culture 

and Society 30(3):1771-1800. 

 

MCROBBIE A  

2009. The aftermath of feminism: Gender, culture and social change. Thousand 

Oaks: SAGE. 

 

MERRY SE  

2006. Transnational human rights and local activism: Mapping the Middle. 

American Anthropologist 108(1):38-51. 

 

MIGRATION DATA PORTAL  

2017 Number of female international migrants at mid-year, 2017. 

https://migrationdataportal.org/data?i=stock_abs_female_&t=2017 (accessed 

on 13 April 2019). 

https://migrationdataportal.org/data?i=stock_abs_female_&t=2017


354 
 

 

2023. Key Global Migration Figures 2019-2023. 

https://www.migrationdataportal.org/sites/g/files/tmzbdhttps://www.migrationda

taportal.org/sites/g/files/tmzbdl251/files/2023-03/One-pager-2023-EN-

Final.pdf (accessed 24 November 2024). 

 

MILLETT K  

1970. Sexual politics. Garden City, NY: Doubleday. 

 

MILLS AJ, DUREPOS G & WIEBE E  

2010. Encyclopedia of case study research. Thousand Oaks: SAGE. 

https://doi.org/10.4135/9781412957397  

 

2010. Radical feminism. In AJ Mills, G Durepos and E Wiebe (eds). 2010:778-

779.  

 

MOECKLI D, S SHAH, S SIVAKUMARAN & DJ HARRIS (eds)  

2019. International human rights law. Oxford: Oxford University Press. 

 

MOELETSI K  

2017. Mothering across borders: Basotho migrant women in domestic work in 

Pretoria. Unpublished MSocSci dissertation. Pretoria: University of Pretoria. 

 

https://www.migrationdataportal.org/sites/g/files/tmzbdhttps:/www.migrationdataportal.org/sites/g/files/tmzbdl251/files/2023-03/One-pager-2023-EN-Final.pdf
https://www.migrationdataportal.org/sites/g/files/tmzbdhttps:/www.migrationdataportal.org/sites/g/files/tmzbdl251/files/2023-03/One-pager-2023-EN-Final.pdf
https://www.migrationdataportal.org/sites/g/files/tmzbdhttps:/www.migrationdataportal.org/sites/g/files/tmzbdl251/files/2023-03/One-pager-2023-EN-Final.pdf
https://doi.org/10.4135/9781412957397


355 
 

MOHAMMED FJ  

2014. 11 Years of the African women's rights protocol: Progress and 

challenges. Development 57(1):72-83. 

 

MOHANTY C  

1988. Under Western eyes: Feminist scholarship and colonial discourses. 

Feminist Review 30(1):61-88. 

 

MOHANTY CT  

2003. Feminism without borders: Decolonizing theory, practicing solidarity. 

Durham: Duke University Press. 

 

MOLLARD B & UMAR S  

2013. Gender, migration and deskilling-A broad review of the literature. In IOM 

2013:9-36. 

 

MORA C & PIPER N (ed)  

2021. The Palgrave handbook of gender and migration. Cham: Palgrave 

Macmillan. 

 

MOROKVASIC M  



356 
 

2008. Femmes et genre dans l’étude des migrations: un regard rétrospectif. 

Les cahiers du CEDREF. Centre d’enseignement, d’études et de recherches 

pour les études féministes (16):33-56.  

 

MOTALA Z & RAMAPOSA C  

2002. Constitutional law: Analysis and cases. Journal of South African Law 

2002(3):597-598. 

 

MPEDI LG & SMIT N  

2011. Access to social services for non-citizens and the portability of social 

benefits within the Southern African Development Community. s.l.: Sun. 

 

MPEDI LG  

2020. Protecting the health care rights of refugees: Some legal perspectives 

from the Republic of South Africa. In K Crepaz, U Becker and E Wacker: 

2020:77–100. https://hdl.handle.net/21.11116/0000-0007-6C60-4  

 

MUKONZA R  

2011. Immigration and refugee policies: Unpacking policy dilemmas in South 

Africa. Journal of Public Administration 46(4):1384-1396. 

 

MULLALLY S  

https://hdl.handle.net/21.11116/0000-0007-6C60-4


357 
 

2017. Migrant domestic workers and continuums of exploitation: Beyond the limits 

of antitrafficking laws. American Journal of International Law, 111:498–503. 

https://doi.org/10.1017/AJU.2018.24 

 

Mullins LB.  

(2018). CEDAW: The challenges of enshrining women’s equality in international 

law. Public integrity, 20(3), 257-272. 

 

MUSINGAFI MCC & HUNGWE C 

2023. Women empowerment and the feminist agenda in Africa. Hershey: IGI 

Global. 

 

MUSINGAFI MCC  

2023. Conceptualising feminism in Africa. In MCC Musingafi and C Hungwe 

2023:1-19. 

 

MUTAMBARA VM & NAIDU M  

2023. Negotiating in(security): Agency and adaptation among Zimbabwean 

migrant women working in the informal sector in South Africa. The Oriental 

Anthropologist 23:54–70. https://doi.org/10.1177/0972558X221147832 

 

MUTOLA S, PEMUNTA NV, NGO NV, OTANG OI & TABENYANG TCJ  

https://doi.org/10.1017/AJU.2018.24
https://doi.org/10.1177/0972558X221147832


358 
 

2022. The plight of female Cameroonian migrant sex workers in N’Djamena, 

Chad: A case of intersectionality. Journal of Immigrant and Minority Health 

24(2):430-436. 

 

MURRAY M & SHAW K 

2022. “Dobbs and Democracy” (2022) 121 Yale Law Journal Forum 1. 

 

NAPLES NA  

2016. The Wiley Blackwell encyclopedia of gender and sexuality studies. 

Malden, MA: John Wiley & Sons. 

 

NCUBE A  

2017 The socio-economic coping and adaptation mechanisms employed by 

African migrant women in South Africa. Unpublished PhD dissertation. 

Bloemfontein: University of the Free State. 

 

NCUBE A, BAHTA YT & JORDAAN AJ  

2020. Job market perceptions of African migrant women in South Africa as an 

initial and long-term coping and adaptation mechanism. Journal of International 

Migration and Integration 21(4):1165-1185. https://doi.org/10.1007/s12134-

019-00704-w 

 

NELSON C & GROSSBERG L  

https://doi.org/10.1007/s12134-019-00704-w
https://doi.org/10.1007/s12134-019-00704-w


359 
 

1988. Marxism and the interpretation of culture. Campaign, Ill.: University of 

Illinois Press. 

 

NESS I  

2013. The encyclopedia of global human migration. Hoboken: Blackwell. 

 

NGCAKANI N  

2020. Agriculture’s shame: The abuse of migrant female workers is rife. 

https://www.foodformzansi.co.za/agricultures-shame-the-abuse-of-migrant-

female-workers-is-rife/ (accessed on 18 May 2025). 

 

NOIRIEL G  

1996. The French melting pot: Immigration, citizenship, and national identity. 

Minneapolis: University of Minnesota Press. 

 

NONNENMACHER S  

2007. Recognition of the qualifications of migrant workers: Reconciling the 

interests of individuals, countries of origin and countries of destination. 

Evidence from New Countries of Immigration 9(1):91-112. 

 

NOTE UG  

2009. UNAIDS Guidance note on HIV and sex work. Geneva: UNAIDS 

Switzerland.  

https://www.foodformzansi.co.za/agricultures-shame-the-abuse-of-migrant-female-workers-is-rife/
https://www.foodformzansi.co.za/agricultures-shame-the-abuse-of-migrant-female-workers-is-rife/


360 
 

 

NUSSBAUM MC  

2016. Women’s progress and women’s human rights. Human Rights Quarterly 

38(3):589-622. 

 

NYAKABAWU S  

2020. Liminality, papers and belonging amongst Zimbabwean immigrants in 

South Africa. Unpublished PhD thesis. Cape Town: University of the Western 

Cape. 

 

O’NEIL T, FLEURY A & FORESTI M  

2016. Women on the move. Migration, gender equality and the 2030 Agenda 

for Sustainable Development. ODI, Briefing, July 2016, 

www.odi.org/sites/odi.org.uk/fles/resources-documents/10731.pdf (accessed 

on 16 July 2024). 

 

OECD  

2014. OECD Factbook 2014. Economic, environmental and social statistics. 

https://www.oecd.org/en/publications/oecd-factbook-2014_factbook-2014-

en.html (accessed 31 July 2025). 

 

OELZ M  

http://www.odi.org/sites/odi.org.uk/fles/resources-documents/10731.pdf
https://www.oecd.org/en/publications/oecd-factbook-2014_factbook-2014-en.html
https://www.oecd.org/en/publications/oecd-factbook-2014_factbook-2014-en.html


361 
 

2014. The ILO’s Domestic Workers Convention and Recommendation: A window 

of opportunity for social justice. International Labour Review 153(1):143–172. 

https://doi.org/10.1111/J.1564-913X.2014.00200.X 

 

OHCHR  

2013. Report of the UN Special Rapporteur on Extreme Poverty and Human 

Rights, Magdalena Sepúlveda. 

https://www.un.org/esa/socdev/egms/docs/2013/EmpowermentPolicies/Repor

t%20of%20the%20Special%20Rapporteur%20on%20extreme%20poverty%2

0and%20human%20rights.pdf (accessed 12 July 2024). 

 

OISHI N  

2002. Gender and migration: An integrative approach. Working Paper 49. 

Center for Comparative Immigration Studies, University of California-San 

Diego.  

 

2005. Women in motion: Globalization, state policies, and labor migration in 

Asia. Stanford: Stanford University Press. 

 

OLIVEIRA E  

2017 ‘I am more than just a sex worker but you have to also know that I sell sex 

and it’s okay’: Lived experiences of migrant sex workers in inner-city 

Johannesburg, South Africa. Urban Forum 28:43–57. 

https://doi.org/10.1007/s12132-016-9281-0 

 

https://doi.org/10.1111/J.1564-913X.2014.00200.X
https://www.un.org/esa/socdev/egms/docs/2013/EmpowermentPolicies/Report%20of%20the%20Special%20Rapporteur%20on%20extreme%20poverty%20and%20human%20rights.pdf
https://www.un.org/esa/socdev/egms/docs/2013/EmpowermentPolicies/Report%20of%20the%20Special%20Rapporteur%20on%20extreme%20poverty%20and%20human%20rights.pdf
https://www.un.org/esa/socdev/egms/docs/2013/EmpowermentPolicies/Report%20of%20the%20Special%20Rapporteur%20on%20extreme%20poverty%20and%20human%20rights.pdf
https://doi.org/10.1007/s12132-016-9281-0


362 
 

OLIVIERA M  

2011.Political and regulatory dimensions of access, portability and exclusion: 

Social security for migrants, with an emphasis on migrants in Southern Africa. 

In Migration and social protection: Claiming social rights beyond borders (pp. 

117-139). London: Palgrave Macmillan UK. 

 

OLIVIER M & GOVINDJEE A  

2018. A labour rights for migrants: A critical appraisal of South Africa’s 

framework. ILJ 39:301-324. 

 

ORGANISATION OF AMERICAN STATES (OAS) INTER-AMERICAN COMMISSION 

ON HUMAN RIGHTS 

2007. Access to justice as a guarantee of economic, social, and cultural rights: 

A review of the standards adopted by the Inter-American System of Human 

Rights. OEA/Ser.L/V/II.129. 

https://www.cidh.org/pdf%20files/ACCESS%20TO%20JUSTICE%20DESC.pd

f (accessed 23 July 2024). 

 

OSO L & MATEOS NR (eds)  

2013. The international handbook on gender, migration and transnationalism. 

Cheltenham: Edward Elgar. 

 

PARREÑAS RS  

2001. Servants of globalization: Women, migration and domestic work. 

Stanford: Stanford University Press. 

https://www.cidh.org/pdf%20files/ACCESS%20TO%20JUSTICE%20DESC.pdf
https://www.cidh.org/pdf%20files/ACCESS%20TO%20JUSTICE%20DESC.pdf


363 
 

 

PEARSON R & SWEETMAN C  

2019. Introduction: Gender, development, and migrants in a global economy. 

Gender & Development 27(1):1-13. 

 

PEBERDY S & DINAT N  

2005. Migration and domestic work in South Africa: Worlds of work, health and 

mobility in Johannesburg. 

https://www.africaportal.org/documents/2620/Migration_Policy_Series_No._40

.pdf (accessed on 10 September 2020). 

 

PEBERDY S  

1998. Legacies of power: The historical context of South African migration 

policy Journal of Southern African Studies 24(4):615-635. 

 

2008. Migration and urbanisation in South Africa. In P Harrison, A Todes and V 

Watson (eds). 2008:317-332. 

 

2008. The invisible woman: Gender blindness and South African immigration 

policies and legislation. Signs: Journal of Women in Culture and Society 

33(4):800-807. 

 

2009. Selecting immigrants: National identity and South Africa’s immigration 

policies, 1910–2008. Johannesburg: Wits University Press. 

https://www.africaportal.org/documents/2620/Migration_Policy_Series_No._40.pdf
https://www.africaportal.org/documents/2620/Migration_Policy_Series_No._40.pdf


364 
 

 

2016.    International Migrants in Johannesburgís Informal Economy (No. 71). 

Southern African Migration Programme. 

 

 

PECORARO M  

2011 Gender, brain waste and job-education mismatch among migrant workers 

in Switzerland. International Migration Paper no. 111. Geneva: International 

Labour Office.  

 

PETROZZIELLO PR  

2013 Gender on the move: Working on the migration Development nexus from 

a Gender perspective. Santa Domingo, Dominican Republic: UN Women.  

 

PHILLIPS A  

1998. Democracy and difference. University Park, PA: Penn State University 

Press. 

 

PIORE MJ  

1979. Birds of passage: Migrant labor and industrial societies. Cambridge: 

Cambridge University Press. 

 

PIPER N & IREDALE R  



365 
 

2004. Identification of the obstacles to the Signing and Ratification of the UN 

Convention on the Protection of the Rights of All Migrant Workers 1990: The 

Asia Pacific Perspective. Wollongong: APMRN Secretariat, University of 

Wollongong. 

 

PIPER N  

2008. Feminization of migration and the social dimensions of development: The 

Asian case. Third World Quarterly 29(7):1287-1303. 

 

2010. The female face of migration. Vatican City State: Caritas Internationalis.  

 

PLEACE M, CLANCE M & NICHOLLS N  

2024. Gender pay gaps on the rise in South Africa. http://sa-

tied.wider.unu.edu/article/gender-pay-gaps-on-the-rise-in-south-africa 

(accessed on 23 October 2024). 

 

PONSOT F, VÁSQUEZ B, TERRY D & DE VASCONCELOS P  

2017. Sending money home: Contributing to the SDGs, one family at a time. 

Report to the International Fund for Agricultural Development. 

https://www.ifad.org/en/w/publications/sending-money-home-contributing-to-

the-sdgs-one-family-at-a-time (accessed 3 March 2024). 

 

POPHIWA N  

http://sa-tied.wider.unu.edu/article/gender-pay-gaps-on-the-rise-in-south-africa
http://sa-tied.wider.unu.edu/article/gender-pay-gaps-on-the-rise-in-south-africa
https://www.ifad.org/en/w/publications/sending-money-home-contributing-to-the-sdgs-one-family-at-a-time
https://www.ifad.org/en/w/publications/sending-money-home-contributing-to-the-sdgs-one-family-at-a-time


366 
 

2014 The drivers and outcomes of feminisation of migration in africa 

Pambazuka News. https://www.pambazuka.org/gender-minorities/drivers-and-

outcomes-feminization-migration-Africa (accessed on 26 March 2019). 

 

RAJVANSHI A  

2024. Gambia’s move to repeal female genital mutilation ban risks women’s 

rights globally. https://time.com/6981349/gambia-africa-female-genital-

mutilation-fgm-fgc/ (accessed on 23 October 202 

4). 

 

REGAN E  

2010. Theology and the boundary discourse of human rights. Georgetown 

University Press. 

 

REILLY N, SAHRAOUI N & MCGARRY O  

2021. Exclusion, minimisation, inaction: A critical review of Ireland's Policy 

Response to gender-based violence as it affects migrant women. Frontiers in 

Human Dynamics 3:64 24 45. 

 

REINERT KA, REINERT OT & DEBEBE G  

2022. OECD guidelines for multinational enterprises. In KA Elliott (ed). 

2022:340. 

 

https://www.pambazuka.org/gender-minorities/drivers-and-outcomes-feminization-migration-Africa
https://www.pambazuka.org/gender-minorities/drivers-and-outcomes-feminization-migration-Africa
https://time.com/6981349/gambia-africa-female-genital-mutilation-fgm-fgc/
https://time.com/6981349/gambia-africa-female-genital-mutilation-fgm-fgc/


367 
 

REITER R (ed)  

1975. Toward an anthropology of women. New York: Monthly Review. 

 

RICHARDSON D & ROBINSON V 

2015. Introducing gender and women’s studies. 4th ed. Basingstoke: Palgrave 

Macmillan. 

 

RIJKEN C & DE LANGE T  

2018. Towards a decent labour market for low-waged migrant workers. 

Amsterdam: Amsterdam University Press. 

 

RIMANDO M  

2008. Manila call to action to protect migrant women: Issues. Manila: ILO, 

Regional Office for Asia and the Pacific. 

 

ROGERSON CM  

2016. Responding to informality in urban Africa: Street trading in Harare, 

Zimbabwe. Urban Forum 27(2):229-251. 

 

ROSEWARNE S  

2013. The ILO’s Domestic Worker Convention (C189): Challenging the gendered 

disadvantage of Asia’s foreign domestic workers? Global Labour Journal 4(1). 

https://doi.org/10.15173/GLJ.V4I1.1126 

https://doi.org/10.15173/GLJ.V4I1.1126


368 
 

 

RUBIN G  

1975. The traffic in women: Notes on the ‘political economy’ of sex. In R Reiter 

(ed) 1975:157-210. 

 

RUHS M  

2017. Rethinking international legal standards for the protection of migrant 

workers. The case for a “core rights” approach. American Journal of 

International Law 111:172-176. 

 

RUIZ M & DONATO S  

2025. Women migrant workers’(WMWS) deskilling. Open Research Europe 

4:186. 

 

SASSEN-KOOB S  

1984. Notes on the incorporation of third world women into wage-labor through 

immigration and off-shore production. International Migration Review 

18(4):1144-1167. 

 

SATTERTHWAITE M  

2004. Women migrants’ rights under international human rights law. Feminist 

Review 77:167–171.  

 



369 
 

SATTERTHWAITE ML  

2005. Crossing borders, claiming rights: using human rights law to empower 

women migrant workers. Yale Human Rights and Development Law Journal 

8:1-66.  

 

SCOTTISH HUMAN RIGHTS COMMISSION  

2018. Adequate and effective remedies for economic, social and cultural rights. 

https://www.scottishhumanrights.com/media/2163/remedies-for-economic-

social-and-cultural-rights.pdf (accessed on 16 February 2025). 

Sedacca, N.  

2024. Migrant Work, Gender and the Hostile Environment: A Human Rights 

Analysis. Industrial Law Journal, 53(1), 63. 

 

SEGATTI A  

2011. Reforming South African immigration policy in the postapartheid period 

(1990-2010). Development Southern Africa 28(5):623-639. 

 

SELEBOGO MYP & OJAKOROTU V  

2013. SADC gender and development protocol: an evaluation of equality, 

empowerment and gender based violence in South Africa (2008-2012). Gender 

and Behaviour 11(1):5175–5196. https://doi.org/10.4314/GAB.V11I1 

 

SIAR SV  

https://www.scottishhumanrights.com/media/2163/remedies-for-economic-social-and-cultural-rights.pdf
https://www.scottishhumanrights.com/media/2163/remedies-for-economic-social-and-cultural-rights.pdf
https://doi.org/10.4314/GAB.V11I1


370 
 

2013. From highly skilled to low skilled: Revisiting the deskilling of migrant 

labor. PIDS Discussion Paper Series, No. 2013-30. Makati City: Philippine 

Institute for Development Studies (PIDS).  

 

SIGSWORTH R & KUMALO L  

2016. Women, peace and security-implementing the Maputo Protocol in Africa. 

Institute for Security Studies Papers, 2016(295):1-24. 

 

SISONKE  

2021. CEDAW shadow report. Submitted by: Sisonke South Africa. 

https://www.nswp.org/sites/default/files/sisonke_sa_cedaw_shadow_report_fi

nal_20sep2021.pdf (accessed on 14 November 2024). 

 

SKINNER C  

2014. The challenge of informal work in South Africa: The case of street traders. 

Review of African Political Economy 41(140):150-163. 

 

SMITH A  

2014. Equality constitutional adjudication in South Africa: focus: twenty years 

of the South African Constitution. African Human Rights Law Journal 14(2):609-

632.  

 

SMITH B  

https://www.nswp.org/sites/default/files/sisonke_sa_cedaw_shadow_report_final_20sep2021.pdf
https://www.nswp.org/sites/default/files/sisonke_sa_cedaw_shadow_report_final_20sep2021.pdf


371 
 

2016. Intersectional discrimination and substantive equality: a comparative and 

theoretical perspective. The Equal Rights Review 16(1):73-102. 

 

SOCIAL PROTECTION AND HUMAN RIGHTS 

n.d. Standards of accessibility, adaptability and acceptability. 

https://socialprotection-humanrights.org/framework/principles/standards-of-

accessibility-adaptability-and-acceptability/ (accessed on 17 February 2025). 

 

SONJICA N  

2020. Domestic workers suffer abuse, sexual harassment by employers: study. 

https://www.sowetanlive.co.za/news/south-africa/2020-10-13-domestic-

workers-suffer-abuse-sexual-harassment-by-employers-study/ (accessed on 

23 July 2023). 

 

SOUTH AFRICAN GOVERNMENT  

2024. Minister Aaron Motsoaledi: Release of Final White Paper on Citizenship, 

Immigration and Refugee Protection. https://www.gov.za/news/media-

statements/minister-aaron-motsoaledi-release-final-white-paper-citizenship-

immigration (accessed on 4 November 2024). 

 

SOUTH AFRICAN HUMAN RIGHTS COMMISSION (SAHRC)  

2003. Final Report into human rights violations in farming communities. 

Braamfontein: SAHRC. 

 

https://socialprotection-humanrights.org/framework/principles/standards-of-accessibility-adaptability-and-acceptability/
https://socialprotection-humanrights.org/framework/principles/standards-of-accessibility-adaptability-and-acceptability/
https://www.sowetanlive.co.za/news/south-africa/2020-10-13-domestic-workers-suffer-abuse-sexual-harassment-by-employers-study/
https://www.sowetanlive.co.za/news/south-africa/2020-10-13-domestic-workers-suffer-abuse-sexual-harassment-by-employers-study/
https://www.gov.za/news/media-statements/minister-aaron-motsoaledi-release-final-white-paper-citizenship-immigration
https://www.gov.za/news/media-statements/minister-aaron-motsoaledi-release-final-white-paper-citizenship-immigration
https://www.gov.za/news/media-statements/minister-aaron-motsoaledi-release-final-white-paper-citizenship-immigration


372 
 

SOUTHERN AFRICAN DEVELOPMENT COMMUNITY (SADC)  

2021. SADC’s Labour Migration Action Plan (2020-2025). 

https://www.sammproject.org/wp-content/uploads/download-manager-

files/ILO-Fact-Sheets-x-6_1611-1.pdf (accessed on 6 July 2025). 

 

SPIVAK GC  

1988: Can the subaltern speak?. In C Nelson and L Grossberg (eds) 1988:271-

273. 

 

SSENYONJO M  

2016. Economic, social and cultural rights. In MA Baderin (ed). 2016: 65-104. 

 

STAFF WRITER  

2021. Here’s how many domestic workers there are in South Africa – and the 

wage changes you should know about 

https://businesstech.co.za/news/finance/515584/heres-how-many-domestic-

workers-there-are-in-south-africa-and-the-wage-changes-you-should-know-

about/ (accessed on 15 July 2022). 

 

2024. Major blow to domestic workers in South Africa as households call it 

quits. https://businesstech.co.za/news/trending/787468/major-blow-to-

domestic-workers-in-south-africa-as-households-call-it-quits/ (accessed on 25 

May 2024). 

 

https://www.sammproject.org/wp-content/uploads/download-manager-files/ILO-Fact-Sheets-x-6_1611-1.pdf
https://www.sammproject.org/wp-content/uploads/download-manager-files/ILO-Fact-Sheets-x-6_1611-1.pdf
https://businesstech.co.za/news/finance/515584/heres-how-many-domestic-workers-there-are-in-south-africa-and-the-wage-changes-you-should-know-about/
https://businesstech.co.za/news/finance/515584/heres-how-many-domestic-workers-there-are-in-south-africa-and-the-wage-changes-you-should-know-about/
https://businesstech.co.za/news/finance/515584/heres-how-many-domestic-workers-there-are-in-south-africa-and-the-wage-changes-you-should-know-about/
https://businesstech.co.za/news/trending/787468/major-blow-to-domestic-workers-in-south-africa-as-households-call-it-quits/
https://businesstech.co.za/news/trending/787468/major-blow-to-domestic-workers-in-south-africa-as-households-call-it-quits/


373 
 

STANLEY L  

2019. Natives Land Act, 1913. 

https://www.whiteswritingwhiteness.ed.ac.uk/traces/land-act/ (accessed on 28 

October 2024). 

SIEGEL R B 

2022. “The Supreme Court, 2021 Term — Foreword: Equality’s Religion” (2022) 

136 Harvard Law Review 1. 

 

SUKESI K  

2018. Work condition, gender relation and violence against women migrant 

domestic workers. Universitas Islam Bandung (Unisba) 34(1):43–50. 

 

SWEDISH MIGRATION AGENCY  

2023. Sustainability and Human Rights. 

https://www.migrationsverket.se/en/about-the-swedish-migration-agency/this-

is-what-the-swedish-migration-agency-does/sustainability-and-human-

rights.html (accessed on 18 July 2025). 

 

TACOLI C  

1999. International migration and the restructuring of gender asymmetries: 

Continuity and change among Filipino labor migrants in Roma. International 

Migration Review 33(3):658-682. 

 

TAEKEMA S  

https://www.whiteswritingwhiteness.ed.ac.uk/traces/land-act/


374 
 

2018. Theoretical and normative frameworks for legal research: Putting theory 

into practice. Law and Method. https://doi.org/10.5553/REM/.000031 

 

TARAN PA & GERONIMI E  

2002. Globalization, labor and migration: Protection is paramount, at 10, in ILO 

international migration programme: Perspectives on labor migration 

http://www/ilo.org/dyn/dwresources/docs/690/F1095867070/migration%203e

%20english.pdf (accessed on 2 August 2025). 

 

TAYAH MJ  

2016. Decent work for migrant domestic workers: Moving the agenda forward. 

International Labour Office, Conditions of Work and Equality Department. 

Geneva: ILO https://www.ilo.org/publications/decent-work-migrant-domestic-

workers-moving-agenda-forward (accessed 2 November 2023). 

TLADI   D 

2018. The interpretation and identification of international law in South African     

courts. South African Law Journal, 135(4), 708-736. 

2016.  Interpretation and international law in South African courts: The Supreme 

Court of Appeal and the Al Bashir saga. (16) African Human Rights Law Journal 

310-338. 

TEKIE A & NYONION T  

2021. The persistence of private power: Sacrificing rights for wages. S.l.: 

Solidarity Center & IZWI Domestic Workers Alliance.12-14. 

 

TEKIE A  

https://doi.org/10.5553/REM/.000031
http://www/ilo.org/dyn/dwresources/docs/690/F1095867070/migration%203e%20english.pdf
http://www/ilo.org/dyn/dwresources/docs/690/F1095867070/migration%203e%20english.pdf
https://www.ilo.org/publications/decent-work-migrant-domestic-workers-moving-agenda-forward
https://www.ilo.org/publications/decent-work-migrant-domestic-workers-moving-agenda-forward


375 
 

2023. A million dollar question. The Thinker 96(3):9–12. 

https://doi.org/10.36615/the_thinker.v96i3.2671 

 

THE EDITORS OF SALEM PRESS 

2011. Gender roles & equality. Pasadena: Salem Press. 

 

THEBE V & MAOMBERA P  

2019 ‘Negotiating the Border’: Zimbabwean migrant mothers and shifting 

immigration policy and law in South Africa. African Studies Review 62(4): 134–

153. 

 

 

THOBEJANE TD & KHOZA S  

2019. Becoming a domestic worker: The case of Mpumalanga Province, South 

Africa. OIDA International Journal of Sustainable Development 12(3):27-38. 

 

THOMPSON A  

2003. Caring in context: Four feminist theories on gender and education. 

Curriculum Inquiry 33(1):9-65. 

 

TONG R  

https://doi.org/10.36615/the_thinker.v96i3.2671


376 
 

2006. Feminist thought: A more comprehensive introduction. Nashville: 

Westview.  

 

TRELOGAN T, MAZURANA S & HODAPP P  

2004. Can't we enlarge the blanket and the bed? A comparative analysis of 

positive affirmative action in the European Court of Justice and the United 

States Supreme Court. Hastings International and Comparative Law Review 

28:39-94. 

 

TUCKER J  

2018. Public interest litigation and the civil society factor. Legal Studies 

38(1):71–94.  

 

TWALA EN  

2023. Examining the legal protection of illegal immigrants under South African 

labour law. Unpublished PhD dissertation. Potchefstroom: North-West 

University. 

 

UENO C  

1999. Nationalism and gender (Trans by Beverley Yamamoto). Melbourne: 

Trans Pacific Press. 

 

ULICKI T & CRUSH J  



377 
 

2007. Poverty, gender and migrancy: Lesotho’s migrant farmworkers in South 

Africa. Development Southern Africa 24(1):155-172. 

 

UN WOMEN  

 

2013. Domestic workers count too: Implementing protections for domestic 

workers. New York: UN Women. 

 

2015. Progress of the world’s women 2015–2016: Transforming economies, 

realizing rights. Geneva: UN Women Headquarters Office. 

 

2017. Gender, migration and the 2030 Agenda for Sustainable Development. New 

York: UN Women. 

 

2019. Progress of the world's women 2019–2020. New York: United Nations. 

 

2020. Gender equality: Women’s rights in review 25 years after Beijing. New 

York: United Nations.  

 

2020. How migration is a gender equality issue. 

https://interactive.unwomen.org/multimedia/explainer/migration/en/index.html 

(accessed on 10 March 2025). 

 

https://interactive.unwomen.org/multimedia/explainer/migration/en/index.html


378 
 

2021. From evidence to action: Tackling gender-based violence against migrant 

women and girls. https://www.unwomen.org/en/digital-

library/publications/2021/10/policy-brief-from-evidence-to-action-tackling-gbv-

against-migrant-women-and-girls (accessed on 14 July 2025). 

 

UN WOMEN AFRICA  

2023. The gender pay gap report. https://africa.unwomen.org/en/what-we-

do/womens-economic-empowerment/the-gender-pay-gap-report (accessed on 

20 October 2024). 

 

UNICEF  

n.d. South Africa: Migration Profiles. 

https://esa.un.org/miggmgprofiles/indicators/files/SouthAfrica.pdf (accessed on 

1 April 2021). 

 

UNITED NATIONS (UN)  

2013. High-level dialogue on international migration and development. New 

York: United Nations. https://www.un.org/en/ga/68/meetings/migration/ 

(accessed on 12 July 2025). 

 

2015. Transforming our world: The 2030 Agenda for Sustainable Development. 

New York: UN. 

 

2016. Resolution adopted by the General Assembly on 21 December 2016 [on 

the report of the Second Committee (A/71/465/Add.. 2)] 71/237. International 

migration and development. 

https://www.unwomen.org/en/digital-library/publications/2021/10/policy-brief-from-evidence-to-action-tackling-gbv-against-migrant-women-and-girls
https://www.unwomen.org/en/digital-library/publications/2021/10/policy-brief-from-evidence-to-action-tackling-gbv-against-migrant-women-and-girls
https://www.unwomen.org/en/digital-library/publications/2021/10/policy-brief-from-evidence-to-action-tackling-gbv-against-migrant-women-and-girls
https://africa.unwomen.org/en/what-we-do/womens-economic-empowerment/the-gender-pay-gap-report
https://africa.unwomen.org/en/what-we-do/womens-economic-empowerment/the-gender-pay-gap-report
https://esa.un.org/miggmgprofiles/indicators/files/SouthAfrica.pdf
https://www.un.org/en/ga/68/meetings/migration/


379 
 

https://www.un.org/en/development/desa/population/migration/generalassemb

ly/docs/globalcompact/A_RES_71_237.pdf (accessed on 4 November 2023). 

 

2018. Global Compact for Safe, Orderly and Regular Migration. A/RES/73/195. 

New York: United Nations General Assembly. 

https://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/73/195 

(accessed on 11 May 2025). 

 

n.d. Secretary-General’s remarks on Migration and Development. 

https://www.un.org/sg/en/content/sg/statement/2023-01-01n (accessed on 20 

June 2021). 

 

n.d. Transforming our world: the 2030 Agenda for Sustainable Development. 

https://sdgs.un.org/2030agenda (accessed on 20 June 2021).  

 

UNITED NATIONS CHILDREN’S EMERGENCY FUND (UNICEF)  

n.d. South Africa: Migration Profiles. 

https://esa.un.org/miggmgprofiles/indicators/files/SouthAfrica.pdf (accessed on 

1 April 2021). 

 

UNITED NATIONS DEPARTMENT OF ECONOMIC AND SOCIAL AFFAIRS (UNDESA)  

2019. International Migration Report 2019. New York: UNDESA. 

 

UNITED NATIONS DEVELOPMENT PROGRAMME (UNDP)  

https://www.un.org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A_RES_71_237.pdf
https://www.un.org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A_RES_71_237.pdf
https://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/73/195
https://www.un.org/sg/en/content/sg/statement/2023-01-01n
https://sdgs.un.org/2030agenda
https://esa.un.org/miggmgprofiles/indicators/files/SouthAfrica.pdf


380 
 

2009. Human development report. Overcoming barriers: Human mobility and 

development. New York: UNDP. 

 

2018 Gender inequality index. New York: UN. 

 

UNITED NATIONS HUMAN RIGHTS OFFICE OF THE HIGH COMMISSIONER 

(OHCHR)  

 

1992. Committee on the Elimination of Discrimination against Women 

(CEDAW). General Recommendation No. 19: Violence against women. UN 

Doc. A/47/38,  

 

 

 

1998. Report of the Secretary-General on violence against women migrant 

workers. https://www.refworld.org/reference/themreport/unchr/1998/en/39204 

(accessed on 14 November 2024). 

 

1999. CEDAW Committee, General Recommendation No. 24: Women and 

Health (Article 12), UN Doc A/54/38/Rev. 

 

2004. Report of the Committee on the Elimination of Discrimination against 

Women. Concluding Comments of the Committee on the Elimination of 

Discrimination Against Women 106 UN Doc A/59/38 2004 Bhutan. 

https://www.refworld.org/reference/themreport/unchr/1998/en/39204


381 
 

https://documents.un.org/access.nsf/get?OpenAgent&DS=A/59/38(SUPP)&La

ng=E (accessed on 3 October 2024). 

 

2005. Report of the Committee on the Elimination of Discrimination against 

Women. Concluding Comments of the Committee on the Elimination of 

Discrimination Against Women; Algeria,160 UN Doc A/60/38 2005. 

https://digitallibrary.un.org/record/557593/files/A_60_38-EN.pdf (accessed on 

3 October 2024). 

 

2006. CEDAW/C/CPV/CO/6. Concluding comments. Cyprus. 

https://www.ohchr.org/en/documents/concluding-observations/cedawccpvco6-

concluding-comments (accessed on 14 November 2024). 

 

2006. CEDAW/C/CYP/CO/5: Concluding observations on the eighth periodic 

report of Cyprus. https://www.ohchr.org/en/documents/concluding-

observations/ccprccypco5-concluding-observations-fifth-periodic-report-

cyprus (accessed 14 November 2024). 

 

2006. CEDAW/C/KHM/CO/3: Concluding comments. 

https://www.ohchr.org/en/documents/concluding-

observations/cedawckhmco3-concluding-comments (accessed 14 November 

2024). 

 

2006. Concluding comments. CEDAW/C/CYP/CO/5. 

https://www.ohchr.org/en/documents/concluding-observations/concluding-

comments-3 (accessed on 14 November 2024). 

https://documents.un.org/access.nsf/get?OpenAgent&DS=A/59/38(SUPP)&Lang=E
https://documents.un.org/access.nsf/get?OpenAgent&DS=A/59/38(SUPP)&Lang=E
https://digitallibrary.un.org/record/557593/files/A_60_38-EN.pdf
https://www.ohchr.org/en/documents/concluding-observations/cedawccpvco6-concluding-comments
https://www.ohchr.org/en/documents/concluding-observations/cedawccpvco6-concluding-comments
https://www.ohchr.org/en/documents/concluding-observations/ccprccypco5-concluding-observations-fifth-periodic-report-cyprus
https://www.ohchr.org/en/documents/concluding-observations/ccprccypco5-concluding-observations-fifth-periodic-report-cyprus
https://www.ohchr.org/en/documents/concluding-observations/ccprccypco5-concluding-observations-fifth-periodic-report-cyprus
https://www.ohchr.org/en/documents/concluding-observations/cedawckhmco3-concluding-comments
https://www.ohchr.org/en/documents/concluding-observations/cedawckhmco3-concluding-comments
https://www.ohchr.org/en/documents/concluding-observations/concluding-comments-3
https://www.ohchr.org/en/documents/concluding-observations/concluding-comments-3


382 
 

 

2009. Committee on the Elimination of Discrimination against Women, 

Concluding Observations: Spain, CEDAW/C/ESP/CO/6. 

 

2009. Committee on Economic, Social and Cultural Rights, General Comment 

No. 20: Non-Discrimination in Economic, Social and Cultural Rights (art 2, para 

2 of the International Covenant on Economic, Social and Cultural Rights), UN 

Doc E/C.12/GC/20. 

 

2012. Report of the UN Special Rapporteur on Extreme Poverty and Human 

Rights Magdalena Sepulveda. 

https://www.un.org/esa/socdev/egms/docs/2013/EmpowermentPolicies/Repor

t%20of%20the%20Special%20Rapporteur%20on%20extreme%20poverty%2

0and%20human%20rights.pdf (accessed on 12 July 2024). 

 

2017. CEDAW/C/ITA/CO/7: Concluding observations on the seventh periodic 

report of Italy. https://www.ohchr.org/en/documents/concluding-

observations/cedawcitaco7-concluding-observations-seventh-periodic-report 

(accessed on 3 October 2023). 

 

2018. CEDAW/C/CYP/CO/8: Concluding observations on the eighth periodic 

report of Cyprus. https://www.ohchr.org/en/documents/concluding-

observations/cedawccypco8-concluding-observations-eighth-periodic-report 

(accessed 14 November 2024). 

 

https://www.un.org/esa/socdev/egms/docs/2013/EmpowermentPolicies/Report%20of%20the%20Special%20Rapporteur%20on%20extreme%20poverty%20and%20human%20rights.pdf
https://www.un.org/esa/socdev/egms/docs/2013/EmpowermentPolicies/Report%20of%20the%20Special%20Rapporteur%20on%20extreme%20poverty%20and%20human%20rights.pdf
https://www.un.org/esa/socdev/egms/docs/2013/EmpowermentPolicies/Report%20of%20the%20Special%20Rapporteur%20on%20extreme%20poverty%20and%20human%20rights.pdf
https://www.ohchr.org/en/documents/concluding-observations/cedawcitaco7-concluding-observations-seventh-periodic-report
https://www.ohchr.org/en/documents/concluding-observations/cedawcitaco7-concluding-observations-seventh-periodic-report
https://www.ohchr.org/en/documents/concluding-observations/cedawccypco8-concluding-observations-eighth-periodic-report
https://www.ohchr.org/en/documents/concluding-observations/cedawccypco8-concluding-observations-eighth-periodic-report


383 
 

2019. CEDAW/C/CPV/CO/9: Committee on the Elimination of Discrimination 

against Women: Concluding observations on the ninth periodic report of Cabo 

Verde. https://www.ohchr.org/en/documents/concluding-

observations/cedawccpvco9-committee-elimination-discrimination-against-

women (accessed on 3 October 2023). 

 

2019. Committee on the Elimination of Discrimination against Women: 

Concluding observations on the sixth periodic report of Cambodia. 

CEDAW/C/KHM/CO/6. https://www.ohchr.org/en/documents/concluding-

observations/committee-elimination-discrimination-against-women-concluding 

(accessed on 3 October 2024). 

 

UNITED NATIONS OFFICE ON DRUGS ON DRUGS AND CRIME (UNODC) 

2020. Data for Africa. https://www.unodc.org/unodc/en/data-and-analysis/Data-

for-Africa.html (accessed on 1 May 2020). 

United Nations  

     2015. Transforming our world: The 2030 Agenda for Sustainable Development. 

Resolution adopted by the General Assembly on 25 September 2015, A/RES/70/1. 

New York: United Nations.  

VAN HOUT MC & WESSELS J  

2023. # ForeignersMustGo versus “in favorem libertatis”: Human rights 

violations and procedural irregularities in South African immigration detention 

law. Journal of Human Rights 22(4):541-562. 

 

VANYORO KP  

https://www.ohchr.org/en/documents/concluding-observations/cedawccpvco9-committee-elimination-discrimination-against-women
https://www.ohchr.org/en/documents/concluding-observations/cedawccpvco9-committee-elimination-discrimination-against-women
https://www.ohchr.org/en/documents/concluding-observations/cedawccpvco9-committee-elimination-discrimination-against-women
https://www.ohchr.org/en/documents/concluding-observations/committee-elimination-discrimination-against-women-concluding
https://www.ohchr.org/en/documents/concluding-observations/committee-elimination-discrimination-against-women-concluding
https://www.unodc.org/unodc/en/data-and-analysis/Data-for-Africa.html
https://www.unodc.org/unodc/en/data-and-analysis/Data-for-Africa.html


384 
 

2019 Regularising labour migration of Zimbabwean domestic workers in South 

Africa. ACMS Policy Brief. 

https://opendocs.ids.ac.uk/opendocs/handle/20.500.12413/14941 

 

 

VAUSE S & TOMA S  

2015. Is the feminisation of international migration really on the rise? The case 

of flows from the Democratic Republic of Congo and Senegal. Population 

70(1):39-63. 

 

VERSCHUUR C  

2013. Theoretical debates on social reproduction and care: The articulation 

between the domestic and the global economy. In L Oso and NR Mateos (eds). 

2013:145-162. 

 

VIJEYARASA R  

2019. Gender Legislative Index methodology note: Measuring the gender-

responsiveness of domestic laws. Sydney: University of Technology Sydney. 

 

2019. Making the law work for women: Standard setting through a new gender 

legislative index. Alternative Law Journal 44(4):275-280. 

 

2020. Evaluation: Work Health and Safety Act 2011, Australia. Gender 

Legislative Index. https://wwwgenderlawindex.ord/laws/c6e8f079-f263-4b0a-

a28e-8f172778f72d (accessed on 30 May 2025) 

https://opendocs.ids.ac.uk/opendocs/handle/20.500.12413/14941
https://wwwgenderlawindex.ord/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d
https://wwwgenderlawindex.ord/laws/c6e8f079-f263-4b0a-a28e-8f172778f72d


385 
 

 

2020. What is gender-responsive legislation? Using international law to 

establish benchmarks for labour, reproductive health and tax laws that work for 

women. Griffith Law Review 29(3):334-350. 

 

2021. Does law matter? Defending the value of gender-responsive legislation 

to advance gender equality. New York University Journal of Legislation and 

Public Policy 24(3):671-724. 

 

2022. Does law matter? Identifying what makes gender-responsive legislation 

effective for advancing gender equality. New York University Journal of 

Legislation and Public Policy 24(3). 

 

Gender Legislative Index, https://www.genderlawindex.org/, accessed 20 

September 2025.  

 

VILJOEN F  

2005. The African Charter on Human and Peoples' Rights/The Travaux 

Preparatoires in the light of subsequent practice. Human Rights Law Journal 

25(9/12):313. 

 

VILJOEN F  

2007. International human rights law in Africa. Oxford: Oxford University Press. 

 



386 
 

VON FINTEL D & MOSES E 

2017. Migration and gender in South Africa: Following bright lights and the 

fortunes of others? Regional Science Policy and Practice 9(4):251–268. 

 

VUJADINOVIC D, FROHLIC M & GIEGERIC T  

2023. Gender competent legal education. Cham: Springer. 

https://doi.org/10.1007/978-3-031-14360-1  

 

WALBY S  

1986. Patriarchy at work: Patriarchal and capitalist relations in employment, 

1800-1984. Hoboken: Wiley. 

 

1990. Theorizing patriarchy. Basil: Blackwell. 

 

WALKER R & GALVIN T  

2018. Labels, victims, and insecurity: an exploration of the lived realities of 

migrant women who sell sex in South Africa. Third World Thematics: A TWQ 

Journal 3(2):1-17.  

 

WALKER R & OLIVEIRA E  

2015. Contested spaces: Exploring the intersections of migration, sex work and 

trafficking in South Africa. Graduate Journal of Social Science 11(2):129-153. 

 

https://doi.org/10.1007/978-3-031-14360-1


387 
 

WALKER R & VEAREY J  

2022. Gender, migration and health in Southern Africa: Emerging policy issues. 

BMC International Health and Human Rights 22(1):4. 

 

WASHINYIRA T  

2015. Zimbabweans remain unhappy with the special permit process, Ground 

Up https://www.groundup.org.za/article/Zimbabweans-remain-unhappy-

special-permitprocess_27 (accessed on 27 May 2023). 

 

WEITZER R  

2011 Sex trafficking and the sex industry: The need for evidence-based theory 

and legislation. The Journal of Criminal Law and Criminology 101(4):1337–

1369. 

 

WESTERN SD, LOCKHART SP & MONEY J  

2019. Does anyone care about migrant rights? An analysis of why countries 

enter the convention on the rights of migrant workers and their families. The 

International Journal of Human Rights 23(8):1276-1299.  

 

WHITE JA & RISPEL LC  

2021 Policy exclusion or confusion? Perspectives on universal health coverage 

for migrants and refugees in South Africa. Health Policy and Planning 

36(8):1292–1306. 

 

https://www.groundup.org.za/article/Zimbabweans-remain-unhappy-special-permitprocess_27
https://www.groundup.org.za/article/Zimbabweans-remain-unhappy-special-permitprocess_27


388 
 

WIEGO BLOG  

2022. Domestic workers worldwide: 5 key facts. 

https://www.wiego.org/blog/domestic-workers-worldwide-5-key-facts 

(accessed on 15 August 2022). 

 

WILLS E  

1984 Radical feminism and feminist radicalism. Social Text 1(9/10):91–118. 

 

WOMEN ON FARMS PROJECT  

2019. Annual Report 2019. https://wfp.org.za/15 (accessed on 1 August 2025). 

 

WORLD BANK GROUP  

2020. Annual Reports 2020. Executive Summary. 

https://thedocs.worldbank.org/en/doc/832891604352590592-

0090022020/original/WorldBankGroupAnnualReportsExecutiveSummary.pdf 

(accessed on 3 July 2025). 

 

WORLD HEALTH ORGANIZATION (WHO)  

2024. Female genital mutilation. https://www.who.int/news-room/fact-

sheets/detail/female-genital-mutilation (accessed on 25 October 2024). 

 

YW BOSTON  

https://www.wiego.org/blog/domestic-workers-worldwide-5-key-facts
https://wfp.org.za/15
https://thedocs.worldbank.org/en/doc/832891604352590592-0090022020/original/WorldBankGroupAnnualReportsExecutiveSummary.pdf
https://thedocs.worldbank.org/en/doc/832891604352590592-0090022020/original/WorldBankGroupAnnualReportsExecutiveSummary.pdf
https://www.who.int/news-room/fact-sheets/detail/female-genital-mutilation
https://www.who.int/news-room/fact-sheets/detail/female-genital-mutilation


389 
 

2017. What is intersectionality, and what does it have to do with me? YW 

Boston Blog. https://www.ywboston.org/2017/03/what-is-intersectionality-and-

what-does-it-have-to-do-with-me/ (accessed on 18 July 2022).  

 

ZAMPAS C & GHER JM  

2008. Abortion as a human right: International and regional standards. Human 

Rights Law Review 8(2):249-294.  

 

 

ZIEGLER M ROE  

          2023. The History of a National Obsession (Yale University Press). 

 

ZINATSA F & SAUROMBE M  

2022. Tied migrant labour market integration: Deconstructing labour market 

subjectivities in South Africa. Frontiers in Psychology 13:a.806436. 

 

ZLOTNIK H  

1995. The South-to-North migration of women. International Migration Review 

29(1): 229-235. 

 

 

LEGISLATION 

South Africa 

https://www.ywboston.org/2017/03/what-is-intersectionality-and-what-does-it-have-to-do-with-me/
https://www.ywboston.org/2017/03/what-is-intersectionality-and-what-does-it-have-to-do-with-me/


390 
 

Abolition of Passes and Coordination of Documents Act Natives (Abolition of Passes 

and Co-ordination of Documents) Act of 1952 

Aliens Control Act 96 of 1991 

Aliens Control Amendment Act 76 of 1995 

Basic Conditions of Employment Act 75 of 1997 

Basic Conditions of Employment Act, no 75 of 1997. Sectoral determination 7: 

Domestic worker sector, South Africa. GN 1068. Government Gazette 2002:23732 

Compensation for Occupational Injuries and Diseases Act 130 of 1993 

Constitution of the Republic of South Africa, 1996 

Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007 

Employment Equity Act 55 of 1998 

Employment Services Act 4 of 2014 

GN 3234 Government Gazette 2025:52747. White Paper on National Labour Migration 

Policy for South Africa, May 2025 

GN 459 Government Gazette 2014:37716. Immigration Act, 2002 (Act No. 13 of 2002) 

[Sections 19(4), read with Regulation 19(5)]. Skills or qualifications determined to be 

critical for the Republic of South Africa in relation to an application for critical skills visa 

or permanent residence permit 

Immigration Act 13 of 2002 

Immigration Amendment Act 19 of 2004 

Immigration Amendment Act 3 of 2007 

Immigration Regulation R413 of 2014 



391 
 

Insolvency Act 24 of 1936 

Labour Relations Act 66 of 1995 

Labour Relations Amendment Act 12 of 2002 

National Health Act 61 of 2003 

National Minimum Wage Act 9 of 2018. Schedule 1. National Minimum Wage (section 

6(5)). GN 1732. Government Gazette 2002:45882 

Native (Abolition of Passes and Co-ordination of Documents) Act of 1952 

Native (Urban Areas) Act 21 of 1923 

Native (Urban Areas) Consolidation Act 25 of 1945 

Natives Land Act 27 of 1913 

Occupational Safety and Health Act 85 of 1993 

Pass Laws Act 67 of 1952 

Private Security Industry Regulation Act 56 of 2001 

Refugees Act 130 of 1998 

Sexual Offences Act 23 of 1957  

Social Assistance Act 59 of 1992 

Social Security Agency Act 9 of 2004 

White Paper on Citizenship, Immigration and Refugee Protection, 2024 

White Paper on International Migration for South Africa, 2017 

 



392 
 

Australia 

Work Health and Safety Act No. 137-2011 

 

Philippines 

Act Amending the Migrant Workers and Overseas Filipinos Act of 1995 (RA 8042) 

(2010) 

Act to Institute Policies to Eliminate Trafficking in Persons, especially Women and 

Children, 2003 (Trafficking Act) 

Republic Act No 11862 (2022) 

 

Republic of Indonesia 

Law Concerning Placement and Protection of Indonesian Overseas Workers Abroad 

Act 39 of 2004 

 

Sri Lanka 

The Prevention of Domestic Violence Act 34 of 2005 

 

International and Regional Instruments 

African Commission on Human and Peoples’ Rights General Comment No 4 on the 

African Charter on Human and Peoples’ Rights (2017)  

African Commission on Human and Peoples’ Rights, Guidelines on Combating Sexual 

Violence and its Consequences in Africa (Niamey Guidelines) (2017). 



393 
 

African Charter on Human and Peoples' Rights (1981) 

African Union Migration Policy (2018) 

Beijing Declaration and Platform of Action (1995) 

CEDAW. 1990. General Recommendation No. 15: Avoidance of Discrimination 

Against Women in National Strategies for the Prevention and Control of Acquired 

Immunodeficiency Syndrome (AIDS)  

CEDAW. 1991. General Recommendations Nos. 16, 17 and 18, adopted at the Tenth 

Session, 1991 (contained in Document A/46/38)  

CEDAW. 1992. General Recommendation No. 19: Violence against Women, UN Doc 

A/47/38  

CEDAW. 1994. General Recommendation No. 21: Equality in Marriage and Family 

Relations, UN Doc A/49/38 

CEDAW. 1999. General Recommendation No. 24: Article 12 of the Convention 

(Women and Health), UN Doc A/54/38/Rev.1 

CEDAW. 2008. General Recommendation No. 26 on Women Migrant Workers, 

CEDAW/C/2009/WP.1/R, 5 December 2008  

CEDAW. 2010. General Recommendation No. 28 on the Core Obligations of States 

Parties under Article 2 of the Convention on the Elimination of All Forms of 

Discrimination against Women, UN Doc CEDAW/C/GC/28 (16 December 2010). 

CEDAW. 2013. General recommendations No. 10 made by the Committee on the 

Elimination of Discrimination against Women 

CEDAW. 2015. General Recommendation No. 33 on Women's Access to Justice  

CEDAW. 2016. General Recommendation No. 34 on the Rights of Rural Women, 

CEDAW/C/GC/34, 4 March 2016 



394 
 

CEDAW. 2017. General Recommendation No. 35 on Gender-Based Violence against 

Women, updating General Recommendation No. 19. UN Doc CEDAW/C/GC/35, 14 

July 2017. 

CEDAW. 2020. General recommendations  

CEDAW. 2022. General Recommendation No. 39 on the Rights of Indigenous Women 

and Girls. CEDAW/C/GC/39 

CEDAW. 2024. General Recommendations.  

Charter of Fundamental Rights of the European Union (2000) 

ILO. 1919 Constitution 

ILO. 1949. Migration for Employment Convention 

ILO. 1958. Discrimination (Employment and Occupation) Convention 

ILO. 1975. Convention concerning Migrations in Abusive Conditions and the 

Promotion of Equality of Opportunity and Treatment of Migrant Workers 

ILO. 1975a. Migration for Employment Convention (Revised) (No. 97) 

ILO. 1975b. Migrant Workers (Supplementary Provisions) Convention (No. 143)  

ILO. 1979. Convention on the Elimination of All Forms of Discrimination Against 

Women 

ILO. 1992. Sexual Harassment at the Workplace 

ILO. 1995. Safety and Health in Mines Recommendation (No. 183) 

ILO. 1998. Declaration on Fundamental Principles and Rights at Work 

ILO. 2006. Multilateral Framework on Labour Migration 

ILO. 2008. Manila Call to Action (adopted and entered into force October 2008). 



395 
 

ILO. 2011. Convention Concerning Decent Work for Domestic Workers (No. 189) 

ILO. 2019. Convention Concerning the Elimination of Violence and Harassment in the 

World of Work (C190) 

International Convention on the Protection of the Rights of All Migrant Workers and 

Members of Their Families, 1990 (ICPRMW) 

International Covenant on Civil and Political Rights (ICCPR) 

International Covenant on Economic, Social and Cultural Rights, 1966 (ICESCR) 

Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women 

in Africa (Maputo Protocol), 2003  

SADC. 2008. Protocol on Gender and Development 

SADC. 2014. Protocol on Employment and Labour 

SADC. Labour Migration Policy 2016-2019  

SADC. Labour Migration Policy Framework (2020-2030) 

UN CESCR. 2000. General Comment No. 14: The right to the highest attainable 

standard of health (Article 12 of the International Covenant on Economic, Social and 

Cultural Rights). UN Doc. E/C.12/2000/4  

UN CESCR. 2008. General Comment No. 19: The Right to Social Security (Art. 9). 

E/C.12/GC/19 

UN Convention against Corruption 

UN International Covenant on the Elimination of all Forms of Racial Discrimination  

UN OHCHR. 1991. General Comment No. 4: The right to adequate housing 

UN OHCHR. 2009. General Comment 20: Non-discrimination in economic, social and 

cultural rights UN Doc E/C.12/GC/20 



396 
 

UN OHCHR. 2011. General comment No. 1 on Migrant Domestic Workers 

UN OHCHR. 2013. General Comment No. 2: The rights of migrant workers in an 

irregular situation and members of their families. CMW/C/GC/2 

UN OHCHR. 2017. General Recommendation No. 35 (2017) on Gender-Based 

Violence Against Women, Updating General Recommendation No. 19. 

CEDAW/C/GC/35.  

UN OHCHR. 2017. General Recommendation No. 35: Gender-based violence against 

women, updating general recommendation No. 19 (1992). CEDAW/C/GC/35 

UN OHCHR. General Comment No. 3: The Nature of States Parties' Obligations, UN 

Doc. E/1991/23 

UN. 1948. Universal Declaration of Human Rights 

UN. 1951. Convention Relating to the Status of Refugees 

UN. 1979. Convention on the Elimination of All Forms of Discrimination against 

Women, UN. Doc A/34/46 

UN. 1993. Declaration on the Elimination of Violence Against Women 

UN. 2013. General Assembly Declaration on Migration and Development 

 

CASE LAW 

South Africa 

AK v Minister of Police (CCT 94/20) [2022] (14) ZACC: 

Bhe and Others v Khayelitsha Magistrate and Others (CCT 49/03) [2004] ZACC 17; 

2005 (1) SA 580 (CC); 2005 (1) BCLR 1 (CC) (15 October 2004) 

Carmichele v Minister of Safety and Security 2001 (4) SA 938 (CC). 



397 
 

Dawood and Another v Minister of Home Affairs and Others 2000 (3) SA 936; 2000 (8) 

BCLR 837 (CC)  

 

Discovery Health Limited v Commission for Conciliation, Mediation and Arbitration and 

Others (JR 2877/06) [2008] ZALC 24; [2008] 7 BLLR 633 (LC); (2008) 29 ILJ 1480 

(LC) (28 March 2008) 

Glenister v President of the Republic of South Africa 2011 (3) SA 347 (CC) 

Harksen v Lane NO and Others 1997 (11) BCLR 1489; 1998 (1) SA 300 (CC) 

Khosa and Others v Minister of Social Development and Others [CCT 12/03]; 2004 (6) 

SA 505 (CC); 2004 (6) BCLR 569 (CC) 

Kiliko and Others v Minister of Home Affairs and Others 2006 (4) SA 114 

Khumalo v Holomisa 2002(5) SA 401 (CC) 

Larbi-Odam and Others v Member of the Executive Council for Education (North-West 

Province) and Another 1997 (12) BCLR 1655 

Mahlangu and Another v Minister of Labour and Others 2021 (2) SA 54 (CC) 

Minister of Finance v Van Heerden 2004 (6) SA 121 (CC) 

Minister of Home Affairs and Others v Watchenuka and Others [2004] 1 All SA 21 

(SCA) 

National Coalition for Gay and Lesbian Equality and Another v Minister of Justice and 

others 1998 12 BCLR 1517 

National Education Health and Allied Workers Union v University of Cape Town and 

Others (CCT2/02) [2002] ZACC 27; 2003 (2) BCLR 154; 2003 (3) SA 1 (CC); (2003) 

24 ILJ 95 (CC) (6 December 2002) 

Prinsloo v Van der Linde & Another 1997 (3) SA 1012 CC; 1997 (6) BCLR 759 (CC). 



398 
 

Rafoneke and Others v Minister of Justice and Correctional Services and Others 

(Makombe Intervening) 2022 (12) BCLR 1489 (CC) 

S v Jordan 2002 (6) SA 642 (CC) 

Union of Refugee Women and Others v Director, Private Security Industry Regulatory 

Authority and Others 2007 (4) BCLR 339 (CC); 2007 (4) SA 395 (CC) 

 

Other Jurisdictions 

AT v Hungary 2005 

B.S. v Spain App no 47159/08 (ECtHR, 24 July 2012) 

Dobbs v Jackson Women’s Health Organisation 142 S. Ct. 2228 (2022) 

Roe v Wade, 410 U.S. 113(1973)155 

  

 

 


