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ABSTRACT 

 

This thesis presents a panoramic exploration of the legal effects of the suspension and 

subsequent dismantlement of the South African Development Communities (SADC) Tribunal 

after the regional court’s watershed ruling against the Zimbabwean government land reform.  

 

The classic case of Mike Campbell (Pty) Ltd and Another v Minister of National Security 

Responsible, the SADC Tribunal ruled that the government of Zimbabwe should stop 

continuing with the invasion of white farmers in Zimbabwe and those whose farms had been 

confiscated should be compensated.   Zimbabwe contested the jurisdictional competence of 

the tribunal to preside over the expropriation of white farms. Their reason was based on 

Protocol under which the tribunal had been established, and the amendment of the SADC 

Treaty. The government of Zimbabwe argued that the Protocol was not binding upon them, in 

that it has not yet been ratified by the requisite two third of the total membership. 

 

The primary argument concerns the government of Zimbabwe’s denial to be bound by the 

rulings of the SADC Tribunal. Article 21 (b) of the SADC Protocol on Tribunal forms the basis 

of their ruling because this provision gives the tribunal the powers "to develop its own 

jurisprudence, having regard to applicable treaties, general principles and rules of public 

international law" which are the sources of law. Out of three presiding judges, two concur that 

the tribunal have jurisdiction to preside over human rights matters and they made reference 

of art.21 of the Protocol on SADC Tribunal. The other judge gave a dissenting view and he 

indicated that the tribunal could not legislate on behalf of SADC member states by developing 

its own jurisprudence.  

 

The amendment of the Constitution of Zimbabwean to allow the government to effect changes 

by inserting Amendment 17, which allowed the expropriation of land without compensation, 

and these changes also, denied the property owners right to seek legal redress to local courts. 

These changes affected the fundamental clauses of the constitution and such changes are 

tantamount to constitutional dismemberments. The ramifications of the suspension of the 

tribunal is that individuals and legal persons within SADC region have no regional court to 

ventilate their complaints when they are denied a legal redress by local courts. This study 

dissects the legal implication of the dismantlement of the SADC tribunal and its negative 

impact towards protection of human rights, democratic values and the rule of law in the SADC 

region. The study provided significant recommendations to the SADC Heads of State and 

Government particularly the resuscitation of the SADC Tribunal.   
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CHAPTER 1: GENERAL ORIENTATION TO THE THESIS 

 

1.1. INTRODUCTION AND BACKGROUND 

 

SADC Tribunal is constituted in terms of art.16 of the 2000 Protocol on SADC Tribunal with 

the main objective, which is to ensure adherence to and the proper interpretation of the SADC 

Treaty and its subsidiary instruments as well as adjudicating on dispute. Art.141 states that the 

Tribunal shall have exclusive jurisdiction over all disputes between the States and the 

Community. The provision further state that such dispute may be referred to the Tribunal by 

the State concerned of either by the competent institution or organ of the Community.2 There 

is an outcry among communities, civic organisations and Human Rights Organisation against 

the disbandment of the SADC Tribunal.3 The decision to suspend the functioning of the tribunal 

was viewed by the affected parties as more political than legal.4 There is growing support for 

the reinstatement of the SADC Tribunal, which among others, a coalition of legal and human 

rights organisations has appealed to regional leaders during a SADC Heads of State and 

Government meeting held in Gaborone, Botswana to reinstate the Tribunal.5 The primary 

objective for the call to reinstate the SADC Tribunal was to ensure that southern African 

countries uphold the rule of law and the protection of human rights.6 The SADC Tribunal was 

established under the Treaty of the Southern African Development Community (SADC) in 

1992, but the regional court was only inaugurated in November 2005.7 The tribunal was 

charged with ensuring that member states comply with the SADC Treaty and subsidiary 

instruments.8 It is imperative to indicate that the tribunal had competence to hear individual 

complaints of alleged human rights violations.9 The tribunal is currently suspended and the 

SADC Heads of State and Government took the decision to review its mandate and 

jurisdictional competence.10 

The adoption of the 2014 SADC Protocol on Tribunal in the Southern African Community 

which removed access to the tribunal by individuals and legal persons, as well as the removal 

                                                           
1 2000 SADC Protocol  on Tribunal 
2 2000 SADC Protocol on Tribunal 
3 Manyathi-Jele, SADC Stakeholder from a coalition to lobby for restoration of SADC Tribunal. De 
Rebus (2013) 
4 Moyo 2016: 363 - 388 
5 Independent Online “Calls for SADC to reinstate Tribunal” (17 August 2015) 
6 Sedutla M, Whither the SADC Tribunal. De Rebus (May 2013) 
7 Tino 2021: 141-172 
8 Tino 2021: 141-172 
9 Swart 2013:254-262 
10 Shivamba 2019: 1-5 
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of its human rights jurisdiction in terms of Art.4(c) of the SADC Treaty.11 This was viewed as 

a denial of access to justice to individuals and legal persons who will want to lodge complaints 

against SADC member states.12 The framework of this SADC Protocol on Tribunal is in conflict 

with the wording of the SADC Treaty, which is the SADC constitutive legal instrument.13 It is 

imperative to highlight that the SADC Treaty protects the rights of member states, individuals, 

and legal persons who may be aggrieved by the actions of their member states.14 The primary 

objective of the SADC Tribunal was to ensure that SADC Institutions interpret and implement 

the SADC Treaty and other instruments as intended by member states.15  

The role-played by the SADC Tribunal and its significance needs to be highlighted, for 

example, the reinstatement of the Tribunal will provide legal recourse against the member 

states. The principle of exhaustion of local legal remedies at the national level is of paramount 

importance but in the present case the victims were denied access to local courts, hence they 

approached the tribunal to pursue their case.16 On the contrary, the disbandment of this 

tribunal was perceived as the disregard for the independence of the judiciary, separation of 

powers, and the rule of law.17 Additionally, the infringement of human rights and disregards of 

the rule of law is an impediment to the attraction of foreign investment and business 

confidence across the region.18 

It is concerning that since the disbandment of the SADC Tribunal to date, the SADC Heads of 

State and Government has not yet found it befitting to have a regional court that will settle 

disputes between member state and individual or legal persons seeking legal recourse.19 The 

exclusion of human rights from the SADC Tribunal is a discordance with other regional 

tribunals such as the Court of Justice of ECOWAS and the East African Court of Justice.20 

Although SADC Tribunal is suspended, the SADC Protocol provides mechanisms of dispute 

settlements such as those, which were in line with the World Trade Organisation (WTO) but 

the availability of these dispute mechanisms do not justifies the disbandment of the tribunal in 

Southern Africa.21 

                                                           
11 Magwanda 2021: 17 -22 
12 Tino 2014: 103 - 127 
13 Tino 2014: 103-127 
14 Art.23 
15 Art.16.(1) 
16 Shumba 2022:287-309 
17 Phooko 2018:1-19 
18 Poku 2001: 99-101 
19 Manyathi-Jele 2014: 5-6 
20 Moyo 2009: 590-614 
21 Nyathi 2017: 167-178 
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The decision of the SADC Heads of State and Government to suspend the tribunal is not 

unique, for example, other countries such as the United States of America, Burundi, Gambia, 

and South Africa threatened to cancel their membership from their international criminal courts 

(ICC).22 Although there are countries that violated their obligation and comply with the rulings 

of international courts but the present case the government of Zimbabwe implemented a land 

reform program that contravenes the SADC Treaty, specifically Art.4 (c) which state that SADC 

member state must adhere to the principles such as rule of law, democracy and human 

rights.23 The SADC Tribunal rulings found that the government of Zimbabwe discriminated 

against white farmers based on race and its failure to pay fair compensation for expropriated 

commercial farms amounts to an infringement of property rights.24 The SADC member states 

were in solidarity with the government of Zimbabwe even though they failed to comply with 

the SADC Tribunal rulings on Mike Campbell v Government of Zimbabwe that justifies that 

member states protects their sovereignty.25 It is imperative to mention that member states, 

instead of complying with the provisions of the SADC Treaty, specifically art.4 (c) that stipulate 

that member state must strives to adhere to the principles such as human rights, democracy 

and the rule of law.26  

It is argued that SADC Heads of State and Government did not follow the correct procedure 

when they signed the 2014 SADC Protocol on the Tribunal, instead of amending the 2000 

Protocol on the Tribunal to have legal standing to develop a new Protocol on the Tribunal. It 

is therefore imperative to indicate that the latter Protocol on Tribunal is still in existence and 

operational.27  

It is against this background, that the thesis makes a determination to establish the negative 

impact of the decision of SADC Heads of State and Government of failing to reinstate SADC 

Tribunal.28 Secondly, this thesis seeks to determine whether the limitation of the scope of 

jurisdiction of the SADC Tribunal of only providing the interpretation of the SADC Treaty and 

other instrument, as well as presiding over inter-state matters amount to infringement or denial 

of legal or natural person's access to justice.29 Thirdly, the thesis will also determine whether 

the decision to suspend the SADC Tribunal infringed the principles of the rule of law, 

democracy, and human rights of the people in the SADC region.30 Fourthly, the thesis will 

                                                           
22 Molano-Cruz & Kingah 2013: 100-127 
23 Nathan 2006: 606-622 
24 Nathan 2006: 606 - 622 
25 Mkhandawire 2010: 567-573 
26 Moyo 2018: 266-292 
27 Tino 2021: 103-127 
28 Phooko 2015:531-565 
29 Nkatha 2018: 1-32 
30 Nkatha 2018: 1-32 
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establish whether the SADC Tribunal was intended to resolve human rights disputes or 

economic integration disputes.31 It is noteworthy that economic integration cannot be 

separated from human rights, especially socio-economic rights.32 

This study seeks to determine whether the decision of the SADC Heads of State and 

Government to suspend the functioning of the SADC Tribunal, as well as the signing of the 

2014 SADC Protocol on Tribunal by the SADC Member States, have a negative impact on the 

existing 2000 SADC Treaty which to date has not yet been amended.33 The SADC Heads of 

State and Government were required to amend the SADC Treaty before they could replace 

the 2000 SADC Protocol on Tribunal with the 2014 SADC Protocol on Tribunal.34 The SADC 

Treaty as the SADC constitutive instrument gives the SADC Tribunal a broader scope of 

jurisdiction to preside over matters brought by the SADC Member States and legal or natural 

persons against other member states or SADC employees against the SADC organisation.35 

 

1.2   RESEARCH PROBLEM  

The decision was taken by fourteen SADC heads of state in May 2011 to disband the 

respected regional court of the SADC Tribunal following the court case of Mike Campbell and 

Others (Pty) Ltd v The Republic of Zimbabwe,36 which the tribunal gave three judgments or 

rulings against the government of Zimbabwe. The tribunal made decisions or rulings against 

the government of Zimbabwe on three occasions (2008, 2009, and 2010) in which the 

government have refused to comply with them.37 These decisions or rulings compel the 

government of Zimbabwe to halt the implementation of the Fast Track Land Reform Program 

(FTRP) and pay fair compensation to the landowners whose farms were expropriated.38 The 

President of Zimbabwe, Robert MUGABE issued a statement that the rulings made against 

his government were absolutely nonsense, therefore his government will not comply with 

them.39 It is noteworthy to indicate that the government of Zimbabwe disobeyed the court 

rulings; instead, they mobilized support from other SADC member states to disband the 

Tribunal.40 

                                                           
31 Petrica 2020:61-67 
32 Nkatha 2012: 1-32 
33 Nyathi 2017: 167 -178 
34 Magwanda 2021: 17-22 
35 Art.15 
36 SADC T 2/2007 
37 Tladi 2020: 129-153 
38 Nkatha 2019: 1-32 
39 Nathan 2013: 870-892 
40 Nkatha 2018:1-32 
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The decision of the government of Zimbabwe to dispossess the farmers of their land under 

the banner of the land reform initiative led to campaigns to reinstate the SADC Tribunal for the 

benefit of victims of injustice and the abuse of power throughout Southern Africa and for the 

restoration of the rule of law in Zimbabwe.41 The SADC Tribunal is one of the SADC institutions 

established in 1992, its headquarters situated in Windhoek city of Namibia.42 Its mission was 

to effectively and efficiently ensure compliance and resolve disputes related to the 

interpretation and application of the SADC treaty and subsidiary legal instruments.43 A classic 

case of Mike Campbell (Pty) Ltd and Others v Republic of Zimbabwe which was about the 

Zimbabwe land-grabbing case.44 The ramifications of the case resulted in the tribunal being 

disbanded because of political interference by the government of Zimbabwe in 2007-2008. 

The tribunal held on the basis that they were deprived of their land without the right of access 

to the courts and the right to a fair hearing, both of which are fundamental human rights.45 The 

suspension of the SADC Tribunal affected its functions and the passing of a moratorium by 

SADC Heads of State and Government that the tribunal should not take new cases.46 In 

addition, the decision not to renew the contracts of Tribunal judges had a negative impact on 

its operations.47 

 

1.3 HYPOTHESIS 

This study is premised upon the presupposition of the significance of the SADC Tribunal in 

southern Africa. Based on the history of human rights violations in the regions, the presence 

of the regional court will redress the injustices and atrocities committed by SADC member 

states towards their citizens. The primary objectives of the SADC Tribunal was to ensure that 

SADC member States adheres to the principles of human rights and the rule of law. 

Presently, there is no regional court to preside over the matters or complaints brought by 

individuals and/or legal persons regarding human rights violations committed by member 

states. It is also imperative to mention that SADC member states advocates the principle of 

sovereignty, which impedes them from interfering in the domestic affairs of another.48 The 

government of Zimbabwe amended the Constitution of Zimbabwe in order to inset the 

Amendment 17, which gave the government the authority to expropriate farms without 

                                                           
41 Tino 2014: 103-127 
42 Nkatha 2012: 1-24  
43 Article 21 of the Protocol on SADC Tribunal 
44 Swart 2018: 1-28 
45 Swart 2018: 1-28 
46 Nkatha 2019: 1-32 
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compensation and further prohibited the property owners from exercising their right to seek a 

legal recourse from local courts.49 The amendment of the fundamental clauses of the 

Constitution of Zimbabwe is tantamount to constitutional dismemberment.50 

 

1.4 RESEARCH QUESTION 

The key research question of this study is: 

 Is the re-establishment of the SADC Tribunal necessary? 

The following subsidiary question emanates from the key research question: 

 Was the decision by the SADC heads of State and Government to disband the SADC 

tribunal in the best interest of the member states, legal, economic, and socio and 

political interests?  

 

1.5   JUSTIFICATION OF THE STUDY 

The study is significant for several reasons. Firstly, the thesis outlines the legal effects of the 

disbandment of the SADC Tribunal. Secondly, the negative impact of the principle of solidarity, 

which makes it difficult for member States to reprimand one another. Secondly , the principle 

of unrestrained sovereignty applied by member state to prevent the implementation of the 

rulings of regional juridical bodies undermines the promotion of human rights in the member 

states.  

Thirdly, the study provides important insights into the legal nascent surrounding the 

dismantling of the SADC tribunal.  Fourthly, this thesis will also outlines the ramification of the 

suspension of the SADC Tribunal and the justifications towards the reinstatement of this 

important legal infrastructure.  

 

1.6  RESEARCH MOTIVATION 

The primary objective of this study is to assess the legal effect of the suspension of the SADC 

Tribunal on communities and legal persons within the SADC region. The decision to suspend 

the SADC Tribunal was met with criticism by a group of legal and human rights organisations, 

which appealed to the regional leaders to reinstate the Tribunal.51 The findings of research 

                                                           
49 Meckler 2016: 1007-1038 
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conducted by Prof. Bartels revealed that the decision to limit the jurisdiction of the tribunal 

violate the human rights of individuals and legal persons, as well as negating the rule of law.52 

The finding further highlighted that the tribunal is properly constituted.53 

The adoption of the 2014 SADC Protocol on Tribunal by SADC Head of States and 

Government was in contravention of the SADC Declaration and Treaty for the SADC Head of 

States and Government. This new SADC Protocol on Tribunal excluded individuals and legal 

person from seeking a legal recourse against member states.54 The new Protocol further 

limited the jurisdiction of the Tribunal to preside only matters related to the interpretation of 

the SADC Treaty and its subsidiary instruments with exclusion of human rights complaints.55 

Secondly, the jurisdiction of the SADC Tribunal was also limited to presiding over inter-state 

matters.56 It is noteworthy that by reducing the jurisdictional power of the SADC Tribunal was 

tantamount to an infringement of the rights of individuals or legal persons within the SADC 

region. It is acknowledged that the Tribunal's main objective was to ensure that the economic 

integration among member states becomes a reality and takes place through the SADC 

Declaration and Treaty and other SADC Protocols that guide the SADC Institutions.57 

The concerns raised by the business communities such, as the Southern African Business 

Forum (SABF) regarding the decision of the SADC Head of State and Government will harm 

the business investment in the region.58 It is noteworthy that the business community and 

investors require legal certainty, therefore failure of SADC member states to ensure that the 

rule of law and protection of human rights, which are paramount pillars for sound regional 

economic integration, are adhered so that foreign investment can be attracted.59 Lack of policy 

certainty will have serious implications for the attraction of foreign investments for the 

government of Zimbabwe and it will be an impediment to economic integration.60 

It is important to indicate that human rights cannot be separated from economic integration, 

especially socio-economic rights.61 Saurombe and Phooko agree that socio-economic rights 

cannot be separated from economic integration.62 This argument is contrary to the decision of 

                                                           
52 De Rebus “Whither the SADC Tribunal?” Sedutla (2013 Publication)  
53 Swanepoel 2020: 1-6 
54 De Rebus “Whither the SADC Tribunal?” Sedutla (2013 Publication) 
55 Cape Times Newspaper “Legal challenge over SADC tribunal powers”,  Venter (2018 Publication) 
56 Nkatha 2019: 1-32 
57 Nyathi 2017: 167-178 
58 De Rebus “Whither the SADC Tribunal?” , Sedutla (2013 Publication) 
59 Naldi & Magliveras 2016: 133-159 
60 De Rebus “Whither the SADC Tribunal?” , Sedutla (2013 Publication) 
61 Nkatha 2012: 1-32 
62 Saurombe 2013: 467-569 
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the SADC Head of State and Government to limit the Tribunal's human rights jurisdiction, 

which will affect individuals and legal persons within the SADC.63 

The recommendations made by the panel of private experts who were approached by SADC 

Ministers of Justice that the SADC Tribunal is properly constituted and that the Tribunal was 

operating within their jurisdictional environment justified the argument of the tribunal, which 

emphasized their competence to preside over human rights matters. It was clear that the 

tribunal was operating within the parameters of the SADC Treaty and 2000 SADC Protocol on 

Tribunal, which are the constitutive documents of the SADC as an intergovernmental 

organisation.64 

  

1.7  RESEARCH METHODOLOGY 

The study will adopt a comparative analytical approach. It mainly consists of desktop research. 

A detailed review, critical analysis, and interpretation of the relevant provisions, case law, and 

academic literature is conducted. Some of the most important sources that have been relied 

on in our legal journals by leading authors in the field, reports by international organisations, 

the SADC Treaty and SADC Protocol on Tribunal, other international organisations, as well 

as a comparative analysis of legislative or policies governing the functioning of other regional 

and international courts. There are mainly two types of research methodologies that may be 

employed in law. These include the quantitative and qualitative approaches. The qualitative 

approach may be used using several research methods, which have varying effectiveness 

and applicability depending on the nature of the subject matter. For this thesis, the qualitative 

approach was implemented using a limited number of research methods, specifically including 

historical studies, critical content analysis, and comparative sectional analysis. These 

research methods are more suitable for the subject of this thesis because of the following 

reasons. First, the historical studies methods employed in Chapter Two enables a credible 

discussion of the historical and factual background of the debate and contestation around the 

negative impact of colonial rule and the land dispossession by the colonialist in Southern 

Africa. Secondly, the critical and comparative approach is used in Chapters Three, Four, Five, 

and Six of this thesis to analyse the establishment of the SADC Tribunal and the assessment 

of its function in ensuring that there SADC objective of realising the economic integration and 

settlement of disputes among SADC member states in the SADC region is realised. The data 
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gathered through desktop methodology can demonstrate the effectiveness of primary 

research, thus hypothesis can be formed and the research can be evaluated. 

 

1.7 LITERATURE REVIEW 

1.7.1 The formation of SADC Tribunal 

The SADC Tribunal is a modern regional court that was established in August 2008 by the 

Council approval of its organisational. One of the challenges faced by the SADC Tribunal is 

the issue of enforcement or execution of its judgment.65 Mkhandawire states that judicial 

proceedings are pointless if a litigant cannot have a judgment enforced.66 This predicament 

needs the Commonwealth family to play a role in addressing the impasse.67 De Wet posits 

that the SADC Tribunal had the mandate to preside over human rights complaints; therefore, 

Zimbabwe was bound by its decision as a matter of international law.68 

 It is imperative that from the SADC legal instruments, the primary responsibility to enforce 

and execute the SADC Tribunal decision and rulings lies with Member States, this is 

buttressed and well rooted in the principle of international law pacta sunt servanda which 

interpreted as obligation undertaken in international or regional treaties or conventions must 

be honoured in good faith.69 What is vital with this principle is that the bulk of international law 

and its enforcement are based on consent and good faith among states.70  

The SADC Tribunal is established by Art.9 (g) read with Art.16 of the SADC Treaty establishing 

the Southern African Development Community (the SADC Treaty) which outlines the mandate 

of the tribunal as articulated in Art.16(1) of the Treaty.71 This provision stipulates that the 

Tribunal shall be constituted to ensure adherence to the proper interpretation of the provisions 

of the Treaty and subsidiary instruments, and to adjudicate upon such disputes as, may be 

referred to the Tribunal.72 

The jurisdiction of the Tribunal shall extend to disputes between the Member States, and 

disputes between employees of SADC or legal persons and member States; disputes between 

                                                           
65 Johnson 2005: 1-28 
66 Zimbabwe’s President signs Controversial Amendment into law, Voice of America News, September 

12, 2005, available at http://www.voanews.com/english/news/a-13-2005-09-12-voa36-
66395147.html?CFTOKEN=35884117&CFID=18138884.  
67 Mkhandawire 2010: 567-573 
68 De Wet 2013: 45-63 
69 Murithi 2023: 24-28 
70 Mkhandawire 2010: 567-573 
71 SADC Treaty 1/2007 
72 SADC Treaty 1/2007 

http://www.voanews.com/english/news/a-13-2005-09-12-voa36-66395147.html?CFTOKEN=35884117&CFID=18138884
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employees of SADC and the Community (SADC).73 The Tribunal may also render advisory 

opinions upon request by the Summit or Council of Ministers.74 However, no natural or legal 

person shall bring an action against a member State unless they have exhausted all available 

remedies or are unable to proceed under domestic jurisdiction.75 

Saurombe highlighted the role and function of the Tribunal, which is to determine any dispute 

regarding the interpretation and application of the Treaty, and it, is Protocols that cannot be 

settled peacefully.76 The Tribunal plays a critical role for the integration process for the SADC 

as it provides legal guidance to all SADC institutions and plays an oversight role during the 

implementation stages of the integration agenda77. Peter-Berries concurs with Saurombe that 

SADC has noticed that tribunals must be established as a mechanism to settle disputes arising 

from the regional integration process, therefore,  Art.16 of the SADC Treaty supports the 

assertions of these scholars.78 

Art.1679 SADC Declaration and Treaty, 1992 of the SADC Treaty establish the SADC Tribunal, 

which is the subject matter of this thesis it states that the tribunal shall be constituted to ensure 

adherence to and the proper interpretation of the provision of this Treaty and subsidiary 

instruments and to adjudicate upon such dispute as may be referred to it. It is my considered 

view that the set provision gives the Tribunal the powers to interpret the provisions of this 

Treaty, which include the principles as articulated in the SADC Treaty.80 

SADC Member States are obliged to adhere to the provisions of the SADC Treaty, including 

its principles such as the human rights, democracy and human rights.81 This study analyses 

Art.16 of the SADC Declaration and Treaty, which regulates the establishment of the Tribunal 

and gives this institution the powers to interpret the provisions of the Treaty and its principles.82 

It is against this background that the decisions of the Tribunal on cases presided over before 

it became final and binding against member states who were parties before it as stipulated in 

Art.16 (5).83 

 

                                                           
73 SADC Treaty 1/2007 
74 SADC Treaty /2007 
75 SADC was founded by Angola ,Botswana, Lesotho, Malawi, Mozambique, Namibia, Swaziland, 

Tanzania, Zambia and Zimbabwe 
76 Saurombe 2012: 468-569 
77 Oppong 2010:115-135 
78 Peter-Berries 2012: 99-102 
79 SADC Declaration and Treaty, 1992 
80 SADC Protocol on Tribunal,2000 
81 Article 4 (c) of SADC Treaty 
82 SADC Declaration and Treaty, 1992  
83 SADC Declaration and Treaty, 1992 
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1.7.2 Composition of SADC Member States and establishment of SADCC and 

SADC 

The primary objective of the establishment of the Southern African Development Coordination 

Committee (SADCC) by African countries such as Angola, Botswana, Lesotho, Malawi, 

Mozambique, Swaziland, Tanzania, Zambia and Zimbabwe was to end their financial 

dependency on South Africa.84 The heads of government of these countries unanimously 

agreed to focus on the integration of economic development within the region.85 

The SADCC countries expected to transform this organisation by developing and signing the 

SADC Treaty to be their constitutive document.86 A reference is made to Art.2 of the SADC 

Treaty, which articulates the objective of this SADC as the regional organisation established 

to spearhead economic integration.87 Additionally, other objectives stated in this document are 

the following; to achieve development and economic growth; alleviate poverty; enhance the 

standard and equality of life of the people of Southern Africa; as well as to support the socially 

disadvantaged through regional integration.88 

These objectives will be attained through increased regional integration, built on democratic 

principles, and equitable and sustainable development.89 Based on the objectives set in the 

SADC Treaty which are the driving force of this regional organisation, one could have 

expected the member states to adhere to these objectives, especially the enhancement of the 

standard and equality of life of the people in the region.90 The assurance that member states 

would adhere to the democratic principle, which in essence includes the respect of human 

rights and the rule of law as, stipulated in the SADC Treaty.91  

 On the other hand, SADC was founded by Angola, Botswana, Lesotho, Malawi, Mozambique, 

Namibia, Swaziland, Tanzania, Zambia and Zimbabwe met in Windhoek, Namibia in 1992 to 

establish SADC by signing the SADC Treaty, which made it clear that human rights were part 

of the integration agenda.92 The disbandment of the SADC Tribunal by the SADC Head States 

and Government caused an outcry among legal and human rights experts, as well as Business 

communities in the SADC region.93 The historical background of the SADC as the regional 

                                                           
84 Chingono and Nakana 2009: 396-498 
85 De Wet 2013: 45-63 
86 SADC Declaration and Treaty,1992 
87 SADC Declaration and Treaty, 1992 
88 SADC Declaration and Treaty, 1992 
89 Communique Text of the Extraordinary Summit of SADC Heads of State and Government, Lozitha 

Royal Palace, Swaziland, 30 March 2009, available at: www.sadc.int/> accessed 28 November 2012. 
90 SADC Declaration and Treaty, 1992 
91 SADC Declaration and Treaty, 1992 
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organisation in Southern Africa is important in determining the reason for the establishment of 

the organisation, which is the political and economic integration.94 

Mkhandawire observed that the SADC was established in 1992 with the primary objective of 

ensuring economic growth and development.95 Arts.4 and 6 of the SADC Treaty states that 

the SADC objective is to be achieved by adhering to equality, democracy, good governance, 

the rule of law, and human rights.96 In pursuance of the set objectives, the SADC member 

States adopted a Protocol that established the Tribunal, which was inaugurated in November 

2005.97 The jurisdiction of the SADC Tribunal is that it presided over disputes between states 

as well as between natural or legal persons and states subject to exhaustion of local 

remedies.98 It is noteworthy to mention the decisions of the Tribunal are binding on member 

States.99 The lack of powers to enforce its judgments makes the SADC Tribunal a toothless 

institution that depends on Summit to enforce compliance with the defaulting member state.100 

However, in this situation, the SADC Tribunal made numerous judgments against the 

government of Zimbabwe in which the Head of State and Government or the Summit failed to 

enforce against the defaulted member state. 

Integration is the process in which political actors in different national settings group 

themselves to transfer their loyalties, expectations, and political activities towards a new and 

larger organisation in which it possesses or demands jurisdiction over existing national 

states.101 Integration involves a partial transfer of authority over the predetermined subject 

matter, from the usual locus at the municipal level to different, central and international 

institutions jointly created by converging States.102 The distinction between political and 

economic integration is that the former envisages the political bonding leading to a central 

continental government while the economic integration relates to more economic and 

technical cooperation that should yield a limited result at the sub-regional level.103 

 

 

                                                           
94 Article 14 of 2000 SADC Protocol on Tribunals and its procedures available at: http://www.sadc-

tribunal.org/docs/Protocol on Tribunal and Rules thereof.pdf> accessed 28 November 2012 
95 Meckler 2016- 1007-1037 
96 SADC Declaration and Treaty, 1999 

.97 SADC Treaty 1/2007 
98 Ruppel 2011: 89-101 
99 Article 35 of SADC Protocol on Tribunal 
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1.7.3 Ratification of 1999 SADC Treaty by SADC Member States 

It is vital to mention that by September 1993 all member states had ratified the SADC Treaty, 

which came into operation in October 1993.104 The fundamental pillar of the SADC Treaty was 

to ensure harmonisation of political and socio-economic policies and plans of member 

states.105 Secondly, the encouragement of economic, social, and cultural ties across the 

region, the development of policies aimed at the progressive elimination of obstacles to the 

free movement of capital, labour, goods, and services, and the promotion and harmonisation 

of international relations of member states.106 It is noteworthy that all fourteen SADC countries 

inherited their legal systems from former colonial masters.107 On independence, and without 

exception, the existing law was continued but isolated from any further legal development in 

the country of origin.108 This included the development of the law by the courts in the former 

colonial powers.109 

SADC Declaration and Treaty, 1992 gave the Tribunal the powers to establish its 

jurisprudence, meaning the Tribunal judges were bestowed with powers to interpret the 

provision of this constitutive document to develop their precedent to be followed by member 

states and their national courts.110 SADC Member States could have supported the decisions 

taken by the SADC Tribunal against member states that transgressed the provisions of the 

SADC Treaty, specifically Art 4 (c) and (e)111 which are more relevant to the discussion of the 

topic in this study. The following principles are referred to the following; human rights, 

democracy, and the rule of law; as well as peaceful settlement of disputes. 

The Tribunal's interpretation and implementation of Art.4 (e) of the SADC Treaty against the 

government of Zimbabwe regarding the implementation of the Land Reform Policy that was 

found to be discriminatory against white farmers was correct112. 
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1.7.4 Interpretation of the provisions of SADC Treaty and 2000 SADC Protocol on 

Tribunal  

Such analysis of the domestication of SADC Protocols into the national laws of member States 

will provide answers to questions regarding member states' willingness to abide by the 

provisions of the SADC Declaration and Treaty or whether they were just complying with the 

international conventions on human rights to enable them to receive donor funding from 

western countries.113 By inclusion of Art.6 (5) of the SADC Declaration and Treaty compels 

member States to take measures to ensure that they give the SADC Treaty the force of 

national law.114 

This provision compels SADC Member states to incorporate them in their national 

constitutions so that they can bind them. 115Should the SADC member States be serious about 

the implementation of the Protocol, they could have given the Protocol the necessary force by 

legislating it into their national law.116 The delay in legislating the SADC Treaty by member 

States was done deliberately to develop the defence mechanism that the provision of the 

Treaty is not binding on them, as the government of Zimbabwe has raised it in the disputes 

placed before the SADC tribunal, the Northern Gauteng High Court and the Constitutional 

Court in South Africa.117 The defence put by the government of Zimbabwe that the provisions 

of the SADC Declaration and Treaty were not binding on the country because were not given 

the force of national law was rejected by these courts.118 Both the reasoning of the North 

Gauteng High Court and Constitutional Court was that it is incorrect for the government of 

Zimbabwe to raise the fact that the SADC Declaration and Treaty has not yet been legislated 

into national law, therefore they cannot be bound by this constitutive document.119 Even 

though Zimbabwe has not yet legislated the SADC Treaty into national law, the government 

has signed the SADC Declaration and Treaty, as well as has nominated a judge to sit in the 

SADC Tribunal that act is a clear proof that the country accepted to be bound by the Treaty 

provisions.120 

The suspension of the SADC Tribunal and the promulgation of the 2014 SADC Protocol on 

Tribunal by the Summit were in contravention of the SADC Declaration and Treaty, hence the 

civil society movements within SADC region formed a united front against the decision of the 
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Summit, therefore they are mobilising for the resuscitation of the Tribunal.121 The limitation of 

the jurisdiction of the Tribunal to handle interstate disputes by member states was a travesty 

of justice that impedes the rule of law and the protection of the human rights of the SADC 

people and legal persons.122 It is acknowledged that the SADC Tribunal was meant to be the 

regional court that will deal with economic integration matters but human rights issues cannot 

be separated from economic integration, taking into account the socio-economic rights.123 

 

1.7.5 Historical background of the Enforcement of foreign judgement 

The relevance of the recognition and enforcement of foreign judgment arose in Europe during 

the 19th century in response to the demands of increased trade and freedom of movement of 

persons, goods, and capital.124 A contrary view was that in Southern Africa, none of the several 

international agreements and conventions on recognition and enforcement apply.125 In that 

regard, the matter is governed in the common law countries by the relevant common law 

principles and statutory provisions, and in the civil law countries.126 SADC has been unable to 

draft and propose or even to conclude, any regional legal cooperation agreements.127 A SADC 

Legal Sector Committee established in 1998 under the responsibility of Namibia, has thus far 

considered cooperation only in criminal law matters and internal issues such as the 

establishment of the SADC Tribunal.128 

The SADC objectives are the achievement of development and economic growth, the 

alleviation of poverty, the enhancement of the standard and quality of life, support of the 

socially disadvantaged through regional integration, the evolution of the common political 

values, systems, and institutions, the promotion and defence of peace and security, and 

achieving the sustainable utilisation of natural resources and effective protection of the 

environment.129 The protection and upholding of human rights is a key responsibility of each 

member state, however on the other hand the role of Regional Economic Communities (RECs) 

in upholding human rights, democratic governance, and the rule of law need to be 

determined.130 
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1.7.6 Comparative Analysis of regional courts in Africa in presiding over human rights 

complaints 

RECs must uphold human rights, principles of democratic governance, and the rule of law in 

order to ensure that member states accede to specific human rights treaties, conventions, or 

declarations on the international, regional, and sub-regional level.131 For example, the 

convention in which most of the African countries ascribes including the Universal Declaration 

of Human Rights, the International Covenant on Civil and Political Rights and Economic, 

Social and Cultural Right, the Convention on the Elimination of Racial Discrimination, or the 

African Charter on Human and People's Rights.132 

Ruppel has stated that the promotion of human rights plays a vital role in the process of 

regional integration as buttressed in the Abuja Treaty as well as by RECs constitutive legal 

instrument, specifically in the SADC Treaty principles, which articulates that member states 

must take observance of the human rights, democracy and the rule of law.133 The SADC 

Tribunal was established in 1992 by Art.9 of the SADC Treaty as one of the SADC 

institutions.134 The regulation of its composition, functioning, and jurisdiction was deferred to 

the adoption of specific protocols by the Summit in terms of Art.16 of the SADC Treaty.135 The 

functions of the Tribunal were articulated in article 16 of the SADC Treaty, which stipulates 

that the Tribunal must ensure the adherence to, and proper interpretation of the provisions of 

the Treaty and subsidiary instruments.136 The provision further gave the Tribunal the powers 

to adjudicate upon disputes as may be referred to it.137 The protocol was clear that the Tribunal 

would hear the disputes between member states, natural/legal persons, as well as between 

States and natural/legal persons and their Organisation, and between the latter and its staff.138 

Other functions of the Tribunal are to provide a legal advisory opinion at the request of the 

Summit and the Council as well as preliminary rulings in proceedings of any kind before 

national courts or tribunals.139 

It is noteworthy that by separating human rights from economic integration, SADC will move 

a step backward as compared to other regional courts such as ECOWAS CCJ, the East 
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African Court of Justice (EACJ), and the European Court of Justice (ECJ), which have clauses 

that deal with the protection of human rights by member states.140 Based on the development 

that is taking place in other regional economic communities, it is appropriate that SADC takes 

these fundamental principles, namely the rule of law, democratic principles, and human rights 

seriously.141 It is concerning to note that in some of the SADC member states, there are those 

still embarking on human rights abuse, atrocities and disregarding the rule of law whilst others 

are still ruling by iron fist (dictatorship).142 As a mechanism to end the despotic rule in some of 

the SADC member states, the civil rights movement and Southern African Law Societies need 

to embark on massive human rights awareness campaigns to challenge the status quo and 

end the disregard of human rights, rule of law and transgressions of democratic principles in 

the SADC region.143 

On the other hand, the ECOWAS Community Court of Justice, a constitutive instrument has 

provisions concerning the court's jurisdiction over human rights issues and it provides direct 

access for individuals instead, the competence granted to the court extended only to cases 

brought either by states or by the authority of Heads of State and Government.144 

These regional courts are fully presiding over the disputes or complaints lodged by individual 

members of their member states without hindrance or interference by the Head of State and 

Government.145 The expectation was that SADC should have adhered to the provisions of the 

SADC Declaration and Treaty, specifically Art.4 (c) which highlights the principles that member 

states should adhere to, for example, human rights, democratic values, and the rule of law.146 

The Heads of State and Government in the SADC should abide by these principles and afford 

the SADC Tribunal its independence to interpret and implement the provisions of the SADC 

Treaty the same as other regional courts do.147  

In my view, the SADC Tribunal should have been allowed to exercise its independence to 

implement the provisions of Art.16 of the SADC Declaration and Treaty by providing proper 

interpretation of the provisions of this Treaty and subsidiary instruments and to adjudicate 

disputes as may be referred to it.148 The interference of the Head of States and Government 

by suspending the Tribunal impeded this institution from executing its responsibility as 

stipulated by Art.16 of the SADC Treaty. By not adhering to Art.4 (c) of the SADC Treaty, 
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SADC member states do not respect human rights, democratic principles, and the rule of 

law.149 Lastly, if the SADC member states are serious about adherence to the rule of law, 

democratic principles, and human rights by this time the SADC Ministries of Justices should 

have been tasked to develop the SADC Protocol on Human Rights to ensure that member 

states are legally bound to protect the rights of their citizenry.150 

1.7.7  Expropriation of land without compensation and the rejection of SADC Tribunal 

judgement  

The expropriation of agricultural land that belonged to white farmers without compensation 

infringed the rights of owners of the farms; hence, the Tribunal's decision was in their favour.151 

Secondly, Amendment 17 of the Constitution of Zimbabwe prohibited the farmers from seeking 

legal recourse against the expropriation of their farms was also found to be unconstitutional in 

the sense that it infringed the rights to property of the affected farmers.152 Secondly, the 

amendment further prohibited the farmers from seeking a legal recourse by approaching local 

courts.153 The provisions of Amendment 17 of the Constitution of Zimbabwe negated the 

principle that affected parties should exhaust local remedies before approaching the Tribunal; 

hence, the farmers approached the SADC Tribunal to preside over their claims against 

expropriation of their farms.154 

The Tribunal's decisions or judgments against the government of Zimbabwe on expropriation 

of farms led to the disbandment of the Tribunal by SADC Heads of State and Government 

("the Summit").155 The fundamental question is whether the decision of the SADC Summit to 

disband the tribunal was in the best interest of the member states. It is imperative to refer to 

Art 16 of the SADC Treaty that outlines the functions of the SADC Tribunal as discussed above 

but to bring clarity on the matter.156 This provision stated that the Tribunal should provide a 

proper interpretation of the SADC Treaty and subsidiary instruments and to adjudicate upon 

such disputes as might be referred to it.157 Art.4 (c) of the SADC Treaty provided that the 

SADC Member States should adhere to the principles of adherence to human rights, 

democracy, and the rule of law.158  
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The SADC tribunal was correct in its interpretation that the provision allows it to preside over 

human rights transgression by the government of Zimbabwe against white farmers.159 The 

infringement of human rights is based on the decision of the government to expropriate the 

farms without compensation.160 The situation was aggravated by the fact that these 

agricultural farms were awarded to war veteran who played a part in the forceful removal of 

farm owners from their farms.161 In this regard, the Tribunal had found that much of the 

commercial land confiscated was distributed to the political elites.162 Further, even if all of the 

expropriated land had been distributed to the poor, the tribunal would have outlawed it by its 

impact on the rights of the owners, for example, property rights and other ancillary rights.163 

The government refused to comply with the Tribunal decision alleging the invalidity of the 2000 

Protocol and the 2001 Amendment Treaty. The authorities in Zimbabwe cited that the 

Protocols lacked the two-third ratification votes in order to enable them to enter into force.164 

It is noteworthy that the loophole or lacuna found in the SADC Treaty whereby the Protocol is 

salient about the meaning of "appropriate action" which gave the Summit the discretionary 

powers in determining the action to be taken needs to be addressed to ensure that the SADC 

Tribunal is accorded its independence as the judicial court in the SADC region.165 A worsening 

situation was noted in 2010 when the Summit resolved not to renew the terms of judges and 

not to appoint new ones thus suspending the activities of the Tribunal.166 Lack of appointment 

of new judges and renewal of their terms have impedes the functioning of the Tribunal and 

has created the impression that member States are not committed to regional integration.167 

This decision created the impression that member States are strongly anchored to their 

sovereignty.168 Failure to renew the contract of judges was tantamount to the disbandment of 

the SADC Tribunal because this institution could not function without judges.169 Farmers in 

Zimbabwe after the government failed to comply with the SADC Tribunal, approached the 

African Commission on Human Rights and People's Rights (hereafter referred to as African 

Commission) seeking legal intervention from the African Court on Human and Peoples' Rights 
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(hereafter referred as African Court).170 The African court rejected the case and cited that the 

court could not interfere with the independence, competence, and institutional integrity of the 

SADC Tribunal, trespassing on the doctrine of separation of powers.171 

The development of the new Protocol on Tribunal adopted in August 2014 introduced changes 

in the SADC judicial system, which has a serious implication for the development of the 

regional integration process.172 It is imperative that a comparative analysis of the 2000 

Protocol and the new Protocol on Tribunal to put in evidence of possible strong and  weak 

points provision of the new Protocol regulating the composition and functioning of the Tribunal, 

its competence, and jurisdiction, the applicable law and enforcement of its judgments.173 Art.29 

of 2014 SADC Protocol on Tribunal states that the tribunal shall adopt its own rules by a two-

thirds majority.174 

1.7.8 Reaction of SADC Member States against the Government of Zimbabwe 

It is noteworthy that Botswana was the only country in the SADC region that was able to 

denounce Zimbabwe's non-compliance with the ruling of the SADC Tribunal.175 SADC 

Member States made an undertaking that they will abide by the principles stipulated in the 

Art.4 of the SADC Treaty, therefore their decision to suspend the Tribunal entrusted with the 

enforcement of the SADC Protocols render this organisation (SADC) useless and without 

power.176 The Summit underestimated the SADC Tribunal's judges that they could not 

exercise their judicial independence by interpreting the provisions of the SADC Treaty without 

fear or favour.177 

A primary example is the suspension of Madagascar from SADC by Heads of State and 

Government after a coup d'état against the Madagascan President Ravalomanana was 

correct and applauded by other regional communities.178 Therefore, a similar approach was 

expected to take place against the Zimbabwean government after they were found to have 

infringed the property rights of the farmers.179 The government of Zimbabwe contravened the 
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provisions of Art.4(c) of the SADC Declaration and Treaty, which are set to be fundamental, 

and in line with international conventions and treaties such as the United Nations on Human 

Rights (UNtHR) and African Charter on Human Rights and People Rights (ACHRPR).180 The 

2014 SADC Protocol on Tribunal reduced the powers and functions of the SADC Tribunal, 

which limited the tribunal's jurisdiction to interpretation of the SADC Treaty and subsidiary 

instruments and presiding only on inter-state disputes.181 The Protocol took away the right of 

individuals and legal persons from lodging human rights complaints against SADC member 

states before the Tribunal.182 

The decision of the Summit clearly showed that southern African countries are not ready for 

constitutional democracy in line with the principles of the rule of law, democratic values, and 

respect for human rights.183 Phooko stated that SADC member states had to use the best 

practices in other jurisdictions, specifically the East African Court of Justice, European Union 

(AU), and the European Court of Justice (ECJ) when they established the SADC Tribunal.184  

Naldi and Magliveras posits that SADC member states used phrases such as the protection 

of the rule of law and human rights only to attract foreign investments in the region.185 SADC 

member states were only concerned with the protection of their sovereignty as a mechanism 

for preventing interference in their countries.186 It is pivotal to indicate that denying people and 

legal persons their right to legal recourse to the regional courts is tantamount human rights 

infringement and disregard of the rule of law.187 

It is noteworthy that the SADC Tribunal was given the powers to develop its jurisprudence; 

hence, the judge's interpretation was that Art.4 (c) of the SADC Treaty gave Tribunal powers 

to preside over human rights issues.188 Based on the history of human rights violations in 

southern Africa, it will be prudent that the SADC Tribunal is accorded powers to preside over 

human rights complaints.189 The Summit's failure to take action against the Government of 

Zimbabwe's non-compliance with the SADC Tribunal judgment accompanied by a call that it 
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would adopt "appropriate measures" to enforce its compliance were clear signs of member 

state solidarity with Zimbabwe.190 

It was expected that Summit would take action against Zimbabwe either suspending it or 

applying any other sanctions.191 On the contrary, the Summit preferred to suspend the 

Tribunal, under the guise of a review process of its role, functions, and terms of reference 

coupled with the instruction that the Tribunal could not take other new cases.192 Additionally, 

the Summit failed to renew the contracts of Tribunal judges, by so doing the Summit denied 

the Tribunal a quorum to preside over disputes placed before it.193 

SADC should have used the same approach to suspend the government of Zimbabwe on the 

implementation of the Land Reform Policy, which was in contravention of the SADC 

Declaration and Treaty, specifically Art.4 (c) dealing with member states adherence to human 

rights, democratic values and the rule of law.194 The Government of Zimbabwe's assertion that 

the SADC Tribunal should not use the principles of the SADC Treaty to grant itself a jurisdiction 

to preside over human rights issues whilst member states have not implemented a Protocol 

on Human Rights was a clear protectionist approach to deny individuals or legal person their 

right to ventilate their complaints with the Tribunal.195 The Vice Chairperson of the African 

Commission stated that “It we accept, as we should, that the judiciary is the custodian of the 

rule of law and justice in any country we should have no difficulty in asserting that the concept 

of the independence of the judiciary is an important facet of the doctrine of separation of 

powers of the three branches of government”.196 

It is against this background that Zimbabwe failed to comply with the SADC Tribunal judgment. 

The reasoning of the Government of Zimbabwe is not correct because Art.4 (c) of the SADC 

Treaty must be read in totality with other provisions of this legal instrument so that the SADC 

Tribunal can be able to derive the correct meaning and the intention of the member state by 

inserting this clause in the SADC Treaty.197 
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The primary purpose of Art.4 (c) is to ensure that member states adhere to the principle of the 

rule of law, democratic values, and the protection of human rights.198 Secondly, as a 

mechanism of developing its own jurisprudence SADC Tribunal found it correct to refer Art.4(c) 

to accord itself a jurisdiction to preside over the human rights dispute as referred to it in the 

case of Mike Campbell and Other 77 complainants when they sought a legal recourse to the 

Tribunal.199 The Zimbabwean government used amendment 17 of the Constitution of 

Zimbabwe to deny the complainants a right to approach the local court against expropriation 

of their farms without compensation.200 The decision of the SADC Tribunal to use Art.4 (c) to 

hear the human rights dispute involving expropriation of land by Zimbabwe, this regional court 

followed the jurisprudence of the European Court of Justice (ECJ) when they developed a 

jurisprudence that the court or tribunal hearing the matter should read the entire constitutive 

legal document, including the preamble.201 

The negative impact of colonial rule also plays a role in the governing system of the southern 

African countries in particular.202 Most of the countries became independent from colonial rule 

not so long ago; therefore, it became difficult for the member states to cede some of their 

sovereignty or powers to the regional organisations.203 

The implication of that is that these member states would want to hold to power, hence they 

found it difficult to give away their sovereignty.204 On the contrary, with the inclusion of the 

principles of human rights, democratic values, and the rule of law, a reasonable person will 

expect that member states adhere to and abide by these principles.205 However, the 

determination of whether the southern African countries are incorporating the SADC 

Declaration and Treaty in their domestic law needs an analysis.206 

 

1.7.9 Comparative Analysis of 2000 SADC Protocol on Tribunal And 2014 Protocol 

on Tribunal 

It means that the existing rules of procedure which were annexed to the 2000 Protocol and 

form an integral part thereof (art.23) will also be repealed when the new Protocol comes into 
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force.207 It is noteworthy to mention that the adoption of new rules will only happen after the 

appointment of new judges.208 The jurisdiction of the new Tribunal is that the body will only 

preside over matters between member states.209 It means that the Tribunal will no longer have 

jurisdiction to settle matters between legal persons/ natural persons and member States, as 

well as between Organisation and its staff.210 

Under the 2000 Protocol on Tribunal, controversies between individuals and member States, 

the applicant has to exhaust all available remedies under the domestic jurisdiction before 

referring the matter to the Tribunal.211 On the contrary, the new Protocol endows the Tribunal 

with the power to solve only interstate litigations concerning the interpretation of the SADC 

Treaty and Protocols212. A determination needs to be made to assess whether the limitation 

of the jurisdiction of the Tribunal has a legal effect on private individuals or legal persons' right 

to seek legal recourse from the regional court should they be denied such right by domestic 

courts.213 

Art.33 of the new Protocol stipulates that the Tribunal shall have the jurisdiction in the 

interpretation of the SADC Treaty and Protocols relating to disputes between member state 

functions, therefore it may not assess the validity or the correct application of SADC law 

anymore.214 Secondly, the new Protocol takes away the powers of the tribunal to settle 

disputes between the Organisation and its staff.215 Van der Vleuten and Hulse outline that the 

decision of the tribunal is binding for the parties involved216. The member state’s laws and 

rules of civil procedure for the enforcement of foreign judgments enforce these decisions.217 

In case when the member state refuses to abide by the decision of the tribunal, the affected 

party must revert to the tribunal again.218 The tribunal should approach the Summit where the 

latter has a legal duty to take appropriate action against the hostile party.219 The word phrase 

"appropriate action" is not explicit therefore; it creates a lacuna regarding the action to be 

taken to enforce the decision of the tribunal.220  
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Under the new Protocol, the Tribunal's functions differ from the practice of their regional 

organisation such as the European Union (EU), COMESA, CEMAC, EAC, and ECOWAS 

whose courts have jurisdiction over disputes concerning the Organisation and its 

employees.221 As a mechanism of addressing the difference of operations in terms of dealing 

with disputes between the Organisation and its employees, the SADC Head of States and 

Government decided to establish the SADC Administrative Tribunal (SADCAT), which is 

responsible for settling disputes between the Organisation and its employees.222 The 

significant change with the establishment of the institution is that SADCAT is a distinct body 

from the Tribunal, which will only preside over employer, and employee matters.223 It is 

important to refer to the constitutional court decision regarding the decision of the SADC Head 

of States and Government of disbanding the Tribunal whereby the court affirmed the rulings 

made by the SADC Tribunal, which were in favour of white farmers.224 In the landmark decision 

that has far-reaching implications for South African constitutional law and South Africa's 

international relations, the South African Constitutional Court confirmed the North Gauteng 

High Court decision, that the constitutional prescription that the President must always act 

rationally and lawfully is not only valid in the domestic arena but follows the President even 

when conducting international relations.225 The case of Law Society of South Africa and Others 

v President of the Republic of South Africa and Others226, the constitutional court held that the 

disbanding of the SADC Tribunal and purporting to replace it with the weaker one and by so 

doing is contrary to the provisions of the SADC Treaty, and the Summit acted unlawfully and 

irrationally. Based on that judgment, the involvement of the President of the Republic of South 

Africa in the suspension of the SADC Tribunal by appending his signature on the 2014 

Protocol on the Tribunal in the Southern African Development Community.227 The president 

involvement is nullified by section 7(1) and (2) and section 8 (1) of the South African 

Constitution, therefore his conduct is declared unconstitutional, unlawful and irrational.228 The 

court ordered the President to withdraw his signature from the 2014 Tribunal Protocol.229 Hulse 

states that the South African role in the suspension of the Tribunal after it had made damning 
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rulings against Zimbabwe's land reform program.230 The political influence of the then 

President of Zimbabwe, Robert Mugabe in the disbandment of the Tribunal despite two 

reviews confirming the legality of the Tribunal's establishment and the validity of the ruling 

against Zimbabwe has indicated the protectionist idea of African leaders on their country's 

sovereignty which deem to have superseded human rights, democracy and the rule of law.231 

However, it was expected that South Africa as the powerful state in Southern Africa could 

have played an influential role in ensuring that the rule of law and human rights as the 

cornerstone of democracy is protected, therefore used its position to rubberstamp the SADC 

Tribunal judgments against Zimbabwe.232 

1.7.10  Interpretation of Express and Implied Powers 

Phooko made a comparative analysis of the legal systems of both South Africa and Zimbabwe 

and this is informed by referral of SADC Tribunal rulings against the Government of Zimbabwe 

to Northern Gauteng High Court in the case between Government of Zimbabwe v Fick.233 In 

these cases, Phooko analysed the legal system of these countries, which is dualist since the 

two countries are former British colonies.234 In terms of the dualist theory, international law 

may be applied by national courts only if it has been incorporated into national law through 

legislation.235 

It is noteworthy that the dualist theory views international law and national law as two separate 

legal systems.236 In this regard, the constitution of a particular country will determine which 

laws between international and national law will take precedence over the other.237 However, 

a country should not raise domestication of the international treaty as a defence to avoid the 

obligation to respect the international law as in the present case between Mike Campbell and 

Others v the Republic of Zimbabwe.238 Phooko stated that as a mechanism of establishing or 
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making a fact-finding mission, he decided on the jurisdiction of an international organisation. 

He made a distinction between express and implied powers conferred upon an organisation 

by state parties.239  

 Express powers are those powers expressly articulated in the constitutive document; 

therefore, member states must accede to the provision of these documents240. On the other 

hand, implied powers are those powers that are not clearly articulated in the document.241 

These powers give room for the tribunal judges to apply their minds to provide the meaning of 

what the member states were seeking to achieve.242 The implied power gives the Tribunal 

judges powers to develop the jurisprudence by giving meaning to the provisions of the 

constitutive documents where there is no express meaning provided by member states.243 

Helfer stated that international human rights litigation in Africa is evolving and this 

development was noted when human rights attorneys and civil society groups focused much 

on advocacy efforts, not on the judicial and quasi-judicial bodies of the African Human Rights 

systems but on sub-regional courts linked economic integration communities in West, East, 

and Southern Africa.244 

De Wet supported the assertion that the SADC Tribunal have a jurisdiction to preside over 

human rights cases based on the Tribunal judge's interpretation of Art.4 (c) of the SADC 

Treaty.245 Two of the three cases involving Zimbabwe were concerned with the violation of 

human rights. The case involving Luke Tembo v Government of Zimbabwe was about the 

government seizing of mortgage property while Gondo and Others v the Republic of Zimbabwe 

was about the government's refusal to give effect to court orders of Zimbabwean domestic 

courts that provided relief for victims of violence, thereby denying their right to a remedy. Of 

the remaining eight cases, five of them involve internal employment disputes between the 

SADC and its employees.246 

Mwanawina submitted that the suspension of the Tribunal amounted to a dismissal or halting 

of the work of judicial officers.247 In principle, an independent judiciary will not be negatively 

affected by decisions of the executive bodies unless such decisions have been empowered 

by a provision of law248. In this circumstance, the SADC Head of States and Government 
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decided not to renew the contract of judges and stated upfront that those judges whose 

contracts expire in December 2010 would also not be renewed.249 It was obvious that the 

Tribunal would not preside on cases if they were not forming a full bench.250 This decision 

indirectly disbanded the SADC Tribunal.251 The question raised was "Was the decision of the 

SADC Head of States and Government in line with the SADC Declaration and Treaty as the 

constitutive document of the SADC? The answer was no, the reason being there is no 

provision in the SADC Treaty empowers the Summit to disband this judicial organs of the 

SADC. 

Again, Art.36 of the SADC Treaty read in conjunction with Art.35 states that the amendment 

of this treaty shall be adopted by a decision of three-quarters of all members of the Summit.252 

The SADC Head of States and Government did not meet the required quorum of three-

quarters of member states when they indorsed the 2014 SADC Protocol on Tribunal.253 The 

SADC Heads of States and Government primarily endorsed the 2014 SADC Protocol on 

Tribunal to limit the jurisdiction of the tribunal and to exclude individuals and legal persons 

from approaching the regional court to ventilate their human rights complaints. The 2014 

SADC Protocol on Tribunal was only signed by three member states, which contravenes 

Art.35 of the SADC Treaty set a requirement of three-quarter member states who should 

unanimously agree to dissolve the SADC or its institutions.254  

The above literature demonstrates that there is no specific provision in the SADC Treaty that 

may be used to deter member states from disobeying the protocols. Secondly, this 

assessment identified another gap within the SADC Treaty, for example, art.33 that states that 

the Summit may impose sanctions against a member state that persistently fails, without good 

reasons, to fulfil obligations assumed under this treaty.255 Sub-art 33 (b) further states that 

sanctions may be imposed against any member state that implements policy that undermine 

the principles and objectives of SADC.256  Art. 33(2) gives the Summit the power to determine 

the sanctions to be imposed on a case-by-case basis.257 It is known that SADC member states 

are concerned about the protection of their sovereignty, hence in most cases, they are in 

solidarity with one another.258 SADC member states adherence to principles such as human 
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rights, democratic values, and the rule of law would not be take place as long as there is no 

public participation by the people when their Presidents represented them internationally.259 

This study considers that people should be given a voice when the President wants to commit 

their country by signing a protocols and ratifications of international treaties.260 

The SADC Treaty was drafted in such a way it portrays member states as if they are adhering 

to the democratic principles but only a few member states such as South Africa and 

Botswana.261 On the other hand, countries such as Zimbabwe, Tanzania, Swaziland, and 

Morocco are still using dictatorship and subjecting their citizens to human rights abuse and 

atrocities.262 It is imperative to mention that dictatorship and human rights abuse contravene 

Art.4 (c) of the SADC Treaty, which compels member states to adhere to principles such as 

human rights, democratic principles, and the rule of law.263  

Another gap is that the SADC Treaty is silent regarding the consequence of the SADC member 

state's failure to agree to the reappointment of judges.264  

The study seeks to determine whether individuals and legal persons have a legal remedy that 

can be explored to counter the decision of the SADC Heads of States and Government of 

enacting the 2014 SADC Protocol on Tribunal.265 The new 2014 SADC Protocol on Tribunal 

limits the jurisdiction of the tribunal and prevents individuals and legal persons from 

approaching the regional court to seek legal recourse against their governments.266 Secondly, 

this thesis seeks to establish what should be done or what action should be taken against the 

member state who reneges from complying with the SADC Treaty.267 Thirdly, the study will 

determine which legal remedies are available for the citizens or legal persons against their 

countries in cases when their rights have been infringed by the action or conduct of their 

country’s Heads of States.268 
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1.6.11 Comparative Analysis of Mandates of Regional and International Regional 

Economic Communities 

It is noteworthy that the current state in which there is no regional court or tribunal in the SADC 

region harms natural and legal persons in the region.269 Comparative analysis of regional 

courts of other regional economic communities or international regional economic 

communities and their jurisdiction with the SADC need to be determined.270 At the international 

level, the European Union as a body established to ensure economic integration among 

European countries has the European Court of Justice (ECJ); which is authorised to review 

the acts of the national authorities adopted in the shadow of their international treaty 

obligations.271 The adjudicatory competence of such courts to determine compliance with the 

relevant agreement generally overlaps with the national authorities’ interpretation and 

application of these obligations in the course of the exercise of their domestic decision-making 

competence.272 The similarity between the regional courts and international courts is the 

criteria for procedural instantiation of subsidiarity is the exhaustion of the domestic remedies 

rule which needs to be satisfied before the treaties supervisory bodies can deal with an 

individual complaint.273 

A determination should be made on whether it was a mistake for SADC member states to 

copy what the European Union has developed by giving the European Court of Justice more 

powers than the national courts of member states and to develop its jurisprudence that is far 

exceeding the bounds of national courts of their member states.274 By taking into account the 

history of the SADC region whereby most of the member states were just recently 

emancipated from the colonial rule, these countries were expected to relinquish their 

independence too early; hence most countries such as Zimbabwe, Mozambique, and 

Swaziland were still finding it difficult to cede some of its independence.275 One of the 

challenges is that SADC comprises of the countries ascribing to constitutional democracy and 

protects the rule of law, democratic principles, and human rights whilst others are still using 

the autocratic rule type of government, which the protection of human rights is secondary and 

people are still subjected to atrocities and abuse of human rights by the government.276 Helfer 
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refers to Cimexpan case whereby the decision was viewed in light of weak legal protection of 

free movement in Southern Africa.277 He went further to identify a loophole in the 1992 SADC 

Treaty, which include a vague promise to “develop policies aimed at the progressive 

elimination of obstacles to the free movement of people of the region.278  Although the 

statement made by Helfer is not relevant in this thesis but the manner in which the SADC 

Heads of States and Government drafted the SADC Protocols, they deliberately constructed 

the provisions of the protocols in such a way that they are not specific in order to protect 

themselves from being accountable. It is imperative to indicate that even though the member 

states adopt a Protocol on Free Movement to facilitate the movement of individuals, and even 

that unambitious legal instrument has not yet entered into force.279 

 

1.8  OUTLINE OF CHAPTERS 

This study is divided into seven Chapters. Chapter One - Introductory chapter. It contains the 

background to the study, and the research method employed. Chapter Two - outlines the 

impact of colonialism in Southern Africa and the resultant protection of sovereignty by African 

leaders. Chapter Three - outlines various historical backgrounds of the Southern African 

Development Coordinating Committee (SADCC), which evolved to Southern African 

Development Communities (SADC). Chapter Four – focuses on the discussion around the 

background why the SADC Tribunal was disbanded specifically focusing on Zimbabwe Land 

Reform as highlighted in Mike Campbell v Zimbabwe Government. Chapter Five – focuses 

on determining the provisions of the 2000 SADC Declaration and Treaty and its 2001 amended 

Treaty and 2014 SADC Protocol on Tribunal. Is the SADC Heads of State and Government 

decision encouraging the independence of the judiciary? Chapter Six – focuses on a 

comparative analysis of regional (ECOWAS CCJ, EACJ, and SADC Tribunal) and 

international courts (European Court of Justice) on their competency and jurisdiction to 

adjudicate on human rights, rule of law, and democracy issues. Chapter Seven – covers a 

summary of the findings and conclusion and recommendations on issues discussed in this 

thesis. 
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1.9 REFERENCING STYLE 

The referencing style used in this study is the Journal for Judicial Science (JJS), an accredited 

journal that is published by the School of Law, University of the Free State. The research will 

not have intellectual Property implications in terms of copyright law, as all works used will be 

acknowledged. 

 

1.10 ETHICAL IMPLICATION OF THE STUDY 

This work is purely a desktop research in which all primary and secondary sources used will 

be referenced. As such, no individual or group interviews/questionnaires will be used as 

instrument of research with the objective of holding discussions concerning any topics or 

issues that might be sensitive, embarrassing or upsetting. No criminal or other disclosures 

requiring legal action and having potential adverse effects, risk for research participants will 

be made in the course of the study. Therefore, there is no need for arrangement to be made 

in respect of insurance and/or indemnity to meet the potential legal liability of the University of 

the Free State for harm to participants arising from the conduct of the research. 
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Chapter 2: 

The effect of colonialism in Africa  

 

2.1 Introduction 

This chapter seeks to determine the effect of colonialism in southern Africa and Zimbabwe in 

particular has led to the leaders protecting their sovereignty, solidarity and independence 

gained through the shedding of blood.280 A forceful removal of Africans in their land has left 

them landless and they were pushed to a less fertile area, which is not suitable for 

agriculture.281 The removal of Africans from their land is a primary reason as to why the 

government of Zimbabwe took a decision to amend its constitution to insert the provisions, 

which gave them the authority to expropriate private farms without compensation. These 

provisions further prohibited property owners from seeking a legal recourse from local courts. 

 The disbandment of the SADC Tribunal by the member states was a strategy to end the life 

of a regional court, which they seem not to have a control over it.282 The SADC Tribunal rulings 

which found that the government of Zimbabwe have transgressed the provision of the SADC 

Treaty which obliges member states to adhere to the principle of human rights, democracy 

and the rule of law was a trigger factor for mobilisation to disband the court.283 In defence, the 

government of Zimbabwe cited that the tribunal do not have a jurisdiction to preside over 

human rights matters and further that the government of Zimbabwe could ratify the 2000 

SADC Protocol on Tribunal.284  It is against this background that the government of Zimbabwe 

has pushed their land reform program to redress the land imbalance of the past by 

expropriation of land without compensation.285  

The history of land dispossession in Zimbabwe depicts that land is contentious issue taking 

into the manner in which Zimbabweans were forcefully removed from areas suitable for 

agriculture and displaced into an infertile area.286 These areas were occupied by 

Zimbabweans prior colonialization but they were forced out of these areas by white’s 
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minorities.287 The issue of land dispossession is two sided, namely the dispossession of land 

occupied by black people taken during the colonial time and current discourse, which involves 

the implementation of the land reform program by African countries against white farmers as 

a mechanism to redress the land imbalances of the past.288  

Colonialism is defined as the direct and overall domination of one country by another based 

on state power being in the hands of a foreign power.289 The primary objective of colonialism 

is political domination, and secondly to make possible the exploitation of the colonized 

country.290 This phenomenon took place during the 1800-1960s, which is part of another 

phenomenon called imperialism.291 

During post-independence, the African countries faced with challenges of disentangling from 

the colonial perfected role of the state because of the systematic disarticulation in the 

indigenous economy and intrinsic trying of it with the external economy of the colonizers.292 

 

2.2 Historical background of the Rhodesians before and after 1890 

The history of Zimbabwe indicates that land was at the centre of the people's lives before the 

arrival of white people and at the centre of controversy from the time that white people 

colonised the country in 1890.293 One of the scholars, Chinua Achebe has indicated, "African 

people did not hear of culture for the first time from Europeans, that their societies were not 

mindless but frequently had a philosophy of great depth and value and beauty, that they had 

poetry and, above all, they had dignity". It is this dignity that many African People all but lost 

during the colonial period and it is this that they must now regain”294. 

 The pre-colonial history of Zimbabwe further emphasises that "African societies of the past, 

with their imperfections, were not consumers but producers of culture.295 This statement is 

supported by the fact that although Zimbabwe was not ruled by one ruler, there were different 

kingdoms that were under powerful political leaders with a recognisable base and 
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superstructure.296 The land that became the British colony called Southern Rhodesia, named 

after Cecil John Rhodes.297 

It is noteworthy that the Zimbabweans depended on good land for agriculture and they needed 

land for the extraction of minerals such as gold. Concisely, land in its various forms, was 

central to the people's survival.298 

The economy of Zimbabwe prior to colonialism was driven by the salt industry thrived in the 

saline springs of the middle save valley called Mafungabusi plateau, and the sea in the eastern 

side of the country.299 The salt industry supported the small-scale salt industry and the people 

living nearby were able to trade for salt for livestock over a distance of up to fifty miles.300 Other 

commercial activities were carried out in iron ore, a commodity that was found in some areas 

though not everywhere.301  

Agriculture was the real basis of the Iron Age economy, but because occasionally drought and 

pestilence adversely affected it, the mining industry and ivory were the main drive for the 

economy, hence the efforts put into export production and trade.302 

Chigara opines that Zimbabwe's soil and climate demonstrate a classification of the nation's 

land according to its agricultural potential and divided into two zones, namely privately owned 

white commercial farmland and black tribal trust land.303It is important to distinguish that the 

people residing in zone 1 are white farmers and they were allocated fertile regions with the 

highest potential for agricultural production304.On the other hand, those residing in Zone 5 are 

black people and this area consists of semi-desert soils having the least potential for 

agricultural production305. 

Sow has indicated that whiteness as the contract is an agreement among colonizers bargained 

for among themselves to perpetuate expropriation of real property, extraction of natural and 

human or other capital, and exclusive dominion over the socio-political franchise306. 
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2.3.  Zimbabwe's Post-Independence Land Reform 

This sub-paragraph gives light on the effect of colonialism in African countries, particularly 

Zimbabwe that defaulted in implementing the decisions or rulings of the SADC Tribunal. These 

ruling were in favour of the white farmers who were forcefully removed from their commercial 

farms under the banner of Land Reform Program implemented by the government of 

Zimbabwe.307 

Given the historical background of the politics of Zimbabwe, Robert Mugabe became the first 

President of the Independent Zimbabwe in 1980, during his State of the nation address, he 

pledged to undo the devastating effects of colonialism and improve the plight of oppressed 

Africans in Zimbabwe.308It is important to mention that President Mugabe undertook that the 

government would not embark on compulsory land expropriation for ten years309. Prior to the 

land reform program the government of Zimbabwe used the willing buyer, willing seller" as a 

strategy to redistribute land310. The voluntary land redistribution method allowed individuals to 

purchase land from private landowners with government loans311. What triggered the 

government to move away from voluntary redistribution of land was criticisms emanated from 

the critics who cited that the process moved too slowly312. Similar criticism was raised by the 

Namibian Prime Minister who indicated that a, "Willing buyer, Willing seller policy is 

cumbersome to reach the land reform program's ultimate goal.313 

Another development was the promulgation of the Land Acquisition Act of 1992, which allows 

the government to acquire land compulsorily from owners, accompanied by fair compensation 

for the property.314 During the seven years of the implementation of the Land Acquisition Act 

of 1992, 71,000 black families had been resettled.315 Shirley stated that this resettlement took 

place through the government purchases of 3.8 million hectares of land, however, this land 

redistribution was rattled with corruption because some of the recipients of the redistributed 

land were not those in need, but President Mugabe's political cronies316. It is imperative to 

indicate that in 2000 the Zimbabwean voters rejected a constitutional referendum that would 

have allowed the government to implement its fast-track land reform program based on 
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compulsory land acquisitions.317 Instead of President Mugabe and parliament accepting the 

defeat, they passed constitutional Amendments 16A and 16B, which allows the government 

to acquire land without safeguards to prevent arbitrary application, and guarantees due 

process or compensation318. It is imperative to indicate that President Mugabe's failure to win 

the constitutional referendum was a clear indication of diminishing power to have a grip to 

make the decisions he wants.319 In addition, this rejection of the constitutional referendum was 

a signal that opposition parties are becoming stronger to oppose unconstitutional decisions 

made by the majority party in parliament.320  The Lancaster House agreement, which was 

signed on 21 December 1979 at Lancaster House brought to an end the illegal white-

dominated regime that had ruled Southern Rhodesia since the Unilateral Declaration of 

Independence (UDI) in 1965, ushered the newly independent state of Zimbabwe.321 The 

amendment 16A of the Constitution of Zimbabwe stipulates that Great Britain, instead of 

Zimbabwe must pay landowners compensation for their expropriated land322. The government 

reiterated that Great Britain has the responsibility to pay because it colonized Zimbabwe and 

dispossessed legitimate owners by promulgating and enforcing racist laws.323 The provisions 

of the Amendment 16A (1) (a) – (c) highlighted the most important factors related to land 

redistribution324: 

(a) That the people in Zimbabwe were unjustifiably dispossessed of their land during 

colonial domination; 

(b) That Zimbabwe regained independence by taking up arms against the colonizers; and 

(c) To reassert their right and regain ownership to their land, Zimbabwe should be able to 

acquire land from current owners without paying them. 

Amendment 16B removed a notice requirement for land redistribution and prevented 

landowners from challenging government acquisition in an independent court325. Shay stated 

that the negative impact of land reform was that the government allocated land to people with 

limited resources or insufficient funds to productively use the land they were given.326 Some 
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of the beneficiaries of the land made decisions to return the land back to former owners citing 

a reason that they are unable to utilize the land for agricultural purposes327. 

The effect of the land reform program was that investors became hesitant to invest money in 

Zimbabwe because there was no security of tenure and no promise of fair compensation for 

redistributed property.328 The land reform program contributed to the unemployment rate due 

to approximately 500,000 workers who were displaced after their employers were evicted from 

the land329. Since 2000, Zimbabwe embarked upon a controversial fast-track land reform 

program to redistribute large commercial farms mostly owned by white farmers to landless 

black Zimbabweans who were dispossessed during colonialism330. 

 The ramifications of this Land reform program is that it has created controversy and violence 

against white landowners.331 Historically, an incident, which took place on 26 October 2010 a 

wife of a farm owner known as Kobus Jobert was assaulted and a gang murdered him in his 

home after his home, was identified for land redistribution332. It is noteworthy that despite the 

violence resulting from the land reform program, individual blacks own no more land today 

than they did during the colonial period. The demands for the redistribution of land by the 

government of Zimbabwe led to the amendments 16A and 16B of the Zimbabwean constitution 

which authorise fast-track land reform that violate the minimum international standards 

regarding the right to property and due process333. 

 

2.4 Campbell and Zimbabwe's successful backlash 

The government of Zimbabwe's refusal to comply with the decisions or rulings of the SADC 

Tribunal stems from the historical past of colonialism.334 The British colonial rule in Zimbabwe 

embedded a deeply unequal, racialised land ownership structure that concentrated almost the 

country's arable land in the hands of the white minority335. 
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 As a mechanism of reclaiming the land, President Robert Mugabe in 2005 pushed through 

parliament an amendment to the national Constitution that would push his controversial "Fast 

Track Land Reform Program”.336 Amendment 17 stipulates that the uncompensated, 

compulsory acquisition of agricultural land be identified for resettlement purposes337.  

Amendment 17 vests ownership of this land in the Zimbabwe government and strips the 

Zimbabwean courts of jurisdiction over any challenges to compulsory acquisition.338 In the 

classic case of Mike Campbell v The Republic of Zimbabwe, a commercial farmer Mike 

Campbell purchased his farm before Zimbabwe's independence and led a lawsuit challenging 

the Zimbabwean government's forced, uncompensated acquisition of farms before the SADC 

Tribunal.339 He was joined in the lawsuit by his son-in-law and 77 other farms.340 The heart of 

their claim was the argument that in effect Amendment 17 targeted only the land of white 

farmers in Zimbabwe and thus constituted unlawful racial discrimination.341 The central 

argument in this case was that the plaintiffs argued that Amendment 17 was a breach of the 

SADC Treaty because the land acquired under it was not identified using reasonable and 

objective criteria.342 They further argued that in practice, the government used race as the sole 

basis for targeting white farms, and this constituted unlawful racial discrimination contrary to 

international law.343 They went further to argue that they had been unlawfully denied access 

to courts to challenge the legality of Amendment 17 and denied compensation for the land 

seized from them.344 On merits, it was argued that the land seized under Amendment 17 was 

reasonably identified and it had acquired land not only from the white farmers but also from a 

few black Zimbabweans as well.345 It is noteworthy to indicate that those black Zimbabweans 

who were dispossessed of their farms were not the supporters of the ZANU PF.346 

 The government of Zimbabwe argued that to redress race-based structural inequity in land 

ownership due to colonial dispossession, its land reform process mainly targeted white-owned 
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land as the colonial project had vested arable land ownership in whites.347 The SADC Tribunal 

issued a decision on the merits in November 2008 and it emphasized that the bench 

unanimously decided that it had a jurisdiction "in respect of any dispute concerning human 

rights, democracy and the rule of law, and thus it had jurisdiction over Campbell's case.348 The 

judges further unanimously ruled that the applicants had been denied access to courts in 

Zimbabwe, in violation of their fundamental rights to access to justice and a fair hearing.349 

Four judges found that the Zimbabwean government had unlawfully discriminated against the 

applicants based on race, because Amendment 17 had an "unjustifiable and disproportionate" 

impact on Zimbabwean white farmers only.350 One judge dissented from this finding of unlawful 

racial discrimination.351 Finally, the tribunal unanimously found that the Zimbabwean 

government owed the applicants "fair compensation" for the lands it had compulsorily 

acquired.352 

The plaintiffs were unsuccessful in enforcing their judgment in Zimbabwe through its national 

courts.353 The government of Zimbabwe dismissed these attempts and by June 2009, the 

applicants secured a second favourable ruling from the tribunal, which found that the 

government of Zimbabwean is in breach and contempt of its November 2008 decision.354 In 

retaliation the government of Zimbabwe began a campaign led by Minister of Justice Patrick 

Chinamasa against the tribunal drafting memorandums citing that the SADC Tribunal had 

never been properly established, therefore member states, including Zimbabwe were thus 

under no obligation to comply with its rulings.355 

The government of Zimbabwe reneged from the SADC Treaty, they refused to appear before 

the tribunal, and further, they mentioned that they would not be bound by any of the tribunal 

decisions, past and future.356 In strengthening its mobilisation campaign against the tribunal, 

Zimbabwe's Minister of Justice visited SADC member states to lobby support for opposition 
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to the regional court.357 Prior SADC Summit scheduled for August 2010, the tribunal issued 

another contempt ruling against Zimbabwe, and again it was referred to the Summit.358 It was 

argued that there was no public record of the 2010 Summit proceedings. Based on the 

empirical work to determine whether the Summit deliberated on non-compliance with the 

tribunal rulings by the government of Zimbabwe, it was established that during the Summit, 

President Robert Mugabe had intended to block any discussion of Zimbabwe's human rights 

records at the meeting, but several member states opposed Zimbabwe's actions.359 

In defence of the SADC Tribunal, non-government organisations, human rights attorneys and 

SADC judges rallied in opposition to the tribunal's suspension.360 Their strategy was that they 

embarked on a public campaign that included press releases, conferences, and legal briefs 

all making case for maintaining the tribunal's jurisdiction over human rights issues, and access 

for private litigants.361The positive outcomes of this public awareness by NGOs, Human Rights 

lawyers, and SADC judges were that the SADC Ministers of Justice and Attorney General 

proposed a revised Tribunal Protocol with some compromises.362 For example, it preserved 

private access, narrowed the Tribunal's standing requirements, and stripped the Tribunal 

human rights jurisdiction in the absence of adoption of a separate human rights protocol.363 

Despite the efforts taken by the SADC Ministers of Justice and Attorney Generals in revising 

the Tribunal Protocol, the government of Zimbabwe remained hostile, and President Mugabe 

denounced the proposal, maintaining that the SADC review process was nothing more than a 

ploy to undermine Zimbabwe's land reform process.364 

 The outcome of the SADC Summit in 2010 was a new SADC Protocol on Tribunal with a 

mandate confined to interpreting SADC member state disputes over the interpretation of 

SADC instruments and presiding over interstate matters only.365 

 

2.5 Situating Campbell in its Socio-Political Context: The land issue 

This study will make a comparative analysis of three cases of a backlash against African sub-

regional tribunals. Alter, Gathii, and Helfer argued that two factors explains the successful 

backlash against the SADC Tribunal relative to the partially successful backlash against the 
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East African Court of Justice, and the failed backlash against the ECOWAS Tribunal.366 The 

first factor relates to the SADC secretariat, which lacked the requisite political culture and 

professionalisation to exert independent influence over SADC member states to shield the 

tribunal from the Campbell backlash.367 The second factor was the failure of civil society to 

mobilise effectively against the backlash.368 It is noteworthy that these factors gave a context 

category and it may be useful for understanding the Mugabe regime's success at contracting 

the authority of the SADC Tribunal.369 

 It is important to highlight the historical, political, and social context in the subject matter and 

findings of Campbell's case whereby the tribunal deliberated on issues such as racial equality 

and postcolonial land reform.370 These issues are vital for understanding both the backlash 

and its success.371 The tribunal dealt with the socio-politically charged subject matter of the 

case and its handling of the matter is central in explaining the success of Zimbabwe's 

backlash.372 

 Alter argues that in their comparison of the International Courts (ICs), among them the SADC 

Tribunal. Issues such as racial equality and postcolonial land reform triggered the backlash 

and did not explain divergent outcomes.373 It was argued that the devious politics were at the 

core of which was the regime's tenacity and its primary means of diminishing the tribunal's 

authority.374 Alter posits that the relevance of political context, namely the explosiveness of 

the land issue was at the heart of the Campbell case.375 Nathan argued that the demise of the 

SADC Tribunal was triggered primarily by three factors376, namely: 

(i) SADC countries have not surrendered their sovereignty from the national to the 

regional level; 

(ii) SADC countries have not evolved common political values, systems, and 

institutions; and 

(iii) SADC countries, solidarity trumps democracy. 
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Nathan concluded that lack of common value or shared commitment to postcolonial land 

reform does more to explain why SADC permitted the tribunal's demise.377 It was argued that 

the tribunal's indelicate handling of the land reform issue played a causal role in the success 

of the Mugabe-led backlash.378 

To have a clear understanding of Campbell's subject matter and legal findings, it is necessary 

to postulate on postcolonial land reform in Zimbabwe, and in southern Africa to assess the 

effect of land dispossession in Zimbabwe.  

2.5.1 Zimbabwe 

Historically, the government of Zimbabwe gained independence from the colonial rule in 1980. 

At the time, approximately 6,000 white farmers owned 42 percent of the country, Zimbabwe's 

most favoured agro-ecological zones, secured under colonial legislation that dispossessed 

the black majority of all but the most resource-starved land in the country.379 Bangwayo-

Skeete380 also stated that the colonial legacy left a disproportionate distribution of fertile lands 

in the hands of few white settlers showing the need to redistribute land.381 Mangena posits 

that the liberation struggle that claimed the lives of thousands of Zimbabweans was waged to 

ensure that the historical dispossession was reversed and the land was returned to its rightful 

owners.382 

 Achiume argued that most of the farmers fought to prevent Rhodesia from becoming 

Zimbabwe, and taking into account the oppressive force of the racialised agrarian structure 

on millions of black Zimbabweans.383 The ramifications of the protectionist approach of the 

white farmers resulted in land reform was a fundamental concern that mobilised Zimbabwe's 

anticolonial liberation movement to forcefully expropriate the commercial farms.384 Another 

triggering factor for the expropriation of these farms was the collapse of the Lancaster House 

Agreement, which led to early prospects of meaningful land reform.385 One of the most 

important conditions of the Lancaster Agreement between Britain and Zimbabwe was that the 

latter had to guarantee that was rooted in the demands of landless, disenfranchised black 
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Zimbabweans both in urban and rural, rather than the mechanisations of ruling elites within 

the Mugabe regime.386 

 It was argued that the Mugabe regime retaliated swiftly by preventing the members of his 

movement from invading the white farmers.387 Achiume argued that it was for the first time that 

President Mugabe faced a threat of strong political opposition as his popularity and relevance 

plummeted.388 As a mechanism of gaining support Mugabe regime-sponsored violence was a 

feature of Zimbabwe's landscape as he fought to stay in power.389 It was argued that 

Zimbabweans of all races were subjected to brutality and intimidation for supporting the 

political opposition.390 It was in this context that the Mugabe regime made a calculated move 

to regain his popular support and retain power by reinventing himself as the champion of 

landless Zimbabweans.391 

 It is noteworthy that the Mugabe regime's land reform was politically motivated; therefore, it 

is no surprise that it found popular purchase in that it seemed finally to redress land grievances 

many have held since the colonial era.392 

The Mugabe regime's political strategy leveraged social frustration at genuine race-based 

inequality in land ownership.393 Kabonga stated that the primary objective of the Fast Track 

Land Reform Programme (FTLRP) in Zimbabwe was the brainchild of President Mugabe and 

his political party.394 This program was established to push the narrative that President 

Mugabe and his political party remain in government.395 The FTLRP facilitated the transfer of 

land to nearly 170,000 households excluding the informal settlements that were largely 

excluded from the official "fast track" programme.396 

 It is imperative to mention that the idea of redistribution of land is not peculiar to Zimbabwe 

but it has been practiced in both the developed and developing world as a mechanism of 

addressing the historical inequalities in terms of access to land and the demanded changes 

in such inequalities.397  
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2.5.1.1 The Development of the Zimbabwean Land Reform Policy Paradigm Shifts: 

1979-2015 

The signing of the Lancaster House Agreement played a pivotal role in the commencement of 

the land reform programme in Zimbabwe.398 This agreement provided a legal framework for 

an equal distribution of land between the black majority who have been previously 

disenfranchised and the white minority who exercised an absolute control and total ruler ship 

over Southern Rhodesia from 1890 to 1980.399 Land reform was considered the vehicle that 

would foster socio-political and economic development in the country.400 

It is imperative to indicate that politically, this scheme was viewed as a conduit through which 

peace and stability to be achieved in the country.401 Socially, the scheme was sought to 

redress the historical imbalances and inequalities in landholding with a long term of eradicating 

poverty among rural citizenry.402 Economically, the scheme was modelled to augment 

agricultural productivity among the families that have been resettled.403 

The following periodical phases represent the distinct policy paradigms that were and still exist 

in the Zimbabwe land reform trajectory. The phases include the Lancaster House (willing buyer 

willing seller) 1980-1990, compulsory acquisition with fair compensation (1990-2000), fast 

track land reform (2000-2002 and beyond) and the phase of partnership between landholders 

and farmers (2014 to date).404 

2.5.1.1.1 The Willing buyer willing seller phase (1980-1990) 

This principle was the reigning paradigm from 1980 to 1992.405The Lancaster House 

Conference culminated in the creating of Supreme Law of the country, which had carefully 

worded section on the land issue.406Of concern was that the British government held out to 
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protect  white farmers and the Patriotic Front accepted British demands only after the United 

States (US) and British government promised money to pay for land.407 The Lancaster 

Agreement required the Zimbabwe to wait a decade before they could commence with the 

implementation of land reform programme.408 This agreement further permitted government 

to purchase unoccupied land for resettlement purposes.409Richardson posits that the draft 

constitution agreed upon at Lancaster House sets out a “Declaration Rights” which could be 

changed for 10 years and these rights included the “Freedom from Deprivation of Property”. 

Other principles included in the constitution that seeks to protect the white farm owners are 

the acquisition of land only on a willing buyer willing seller basis, payment of compensation 

remittable in a foreign currency and under-utilised land could be acquired for public purpose 

but at the market value.410 

The willing buyer willing seller principle entailed that there was no compulsory purchase and 

the government would only buy land for resettlement that was offered voluntarily.411This 

principle further dictated that all land had to be offered to the government first, and if the 

government turn it down, a certificate of “no present interest” was issued allowing an 

alternative sale.412 The objective of the Lancaster House Constitutional scheme was to limit 

the scope of any land reform based on compulsory acquisition.413Other constitutional 

impediments in the phase of the land resettlement scheme was the exemption of productive 

farms from acquisition for resettlement as they fell outside the bracket of underutilised land.414 

Some of the weaknesses of the land reform programme during the first phase include that 

land redistribution and ownership were heavily skewed to the people with political connection 

with the ruling party rather than the farmers or communities.415  A worse scenario was that the 

government did not have money to compensate the landowners and did not have finances to 

support the newly resettled African farmers so that they can establish the farming 

infrastructure needed to make land fertile and productive.416 Although this scheme was found 
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to be rational and well planned but the willing buyer willing seller was sluggish and 

expensive.417 Gutu posits that even though there was enough land for acquisition, the 

government was not in a position to target certain areas but it was guided by land being offered 

to it and to purchase land at market value.418 

2.5.1.1.2 The Compulsory Acquisition with fair compensation phase (1990-2000) 

The precinct imposed by the Lancaster House Constitution expired on 18 April 1990 and this 

marked a new constitutional dispensation.419 De Villiers posits that the expiry of the Lancaster 

House Constitution gave the post-independence government the first real opportunity to deal 

with the land issue and other constitutional matters in its own way.420 The coming into being 

of compulsory acquisition marked the emergence of a new policy paradigm shift.421The 

government of Zimbabwe legislated the introduction of its new land policy in two phases – first 

by amending the Constitution (Constitution of Zimbabwe Amendment Act 30 of 1990 and the 

Constitution of Zimbabwe Amendment Act 4 of 1993).422  

The second phase was characterised by the introduction of new legislation such as the Land 

Acquisition Act, 3 of 1992, which allowed the government to compulsory acquire land.423 These 

amendments allowed for land both commercial and unutilised to be compulsorily acquired for 

resettlement with fair compensation being paid in a reasonable time.424 

The Land Acquisition Act of 1992 allowed government to compulsorily acquire land.425 This 

legislative prescript also empowered the president to acquire rural land compulsorily and set 

out the procedure in accordance with which that acquisition should take place.426 Section 19   

of the Land Acquisition Act of 1992 stipulates that Parliament be also empowered to specify 
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through legislation certain principles upon which compensation could be calculated-thereby 

moving away from the market-value principle and the period, which the compensation had to 

be paid.427 This Act further established the Compensation Committee, which was mandated 

to determine a price tag for the acquired rural land.428 This was a sharp contrast to Lancaster 

House Constitution, which empowered the landholders to attach a price tag to the land.429 

The implementation of the Land Acquisition Act, 3 of 1992 met with serious challenges since 

its inception.430 The were some antagonism between the land acquiring authority and the 

landowners which saw the landowners challenging the set prices in court.431 In addition to the 

set challenges, another setback was lack of funding.432The absence of foreign support towards 

the implementation of the programme made the government digress from the Lancaster 

House constitutional guarantees.433 

 

2.5.1.1.3 The Compulsory Acquisition Without Compensation Phase (2000-2002) 

The compulsory acquisition of white owned land without compensation was known as the Fast 

Track Land Reform Programme (FTLRP).434 This project was carried out between 2000 and 

2002, though allocation of farms and resettlement of people on the land acquired during the 

FTLRP period continued well beyond the 2000 to 2002 period.435 

In order to implement the FTLRP, the government had to amend the laws governing the land 

reform and the constitution in order to legalise the FTLRP process.436 A draft Constitution 

which had proposal of clauses to compulsorily acquire land for redistribution without 

compensation was crafted and the government organised referendum on the new Constitution 

in February 2000.437 It is imperative to indicate that the new Constitution should have been 

approved was going to empower the government to acquire land compulsorily without 

compensation.438 A sad news were that even though the ruling party had adequate large 

majority in Parliament, the proposed draft Constitution by a ZANU-PF was defeated by 55% 
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to 45%.439Despite the rejection of the draft, Constitution by a ZANU-PF the government 

proceeded to amend the Constitution such that it was empowered to acquire white commercial 

farms without any obligation to compensate the landholders for the soil.440Section 16A (1) of 

the new Constitution, government pledged to pay for the improvements that were made on 

the farms, but this did not happen because most farms acquired during (2000-2002) were 

acquired through violent land invasions.441The government of Zimbabwe was motivated by the 

political climate that prevailed in this period (2000-2002) rather than its genuine willingness to 

fast track land reforms.442 

The Constitution of Zimbabwe Amendment Act, 5 of 2000 and the introduction of the Land 

Acquisition Act, 15 of 2000 were undertaken in a bid to authorise land acquisition without 

paying compensation.443Madhuku asserts that this amendment constituted a fundamental 

departure from the previous approaches, which ensures that land reform proceeded on the 

assumption that compensation was mandatory, the difference being only over the proper 

measurement of the compensation.444 

In contrast to the Land Acquisition Act, 3 of 1992, the amendment  in the Land Acquisition Act, 

15 of 2000 provided that ‘should Britain not establish a compensation fund, compensation 

would only be payable for improvement to the land and not the value of the land itself.445 It is 

noteworthy to indicate that Britain’s failure to support the FTLRP since its implementation 

violated the Lancaster House Principles.446 The British failure to adhere to Lancaster 

Agreement angered the pro-Mugabe War Veterans Association and they organised and 

mobilised other war vets and landless villagers to go on a rampage marching on white owned 

farmlands.447 The land invasions through which “white farm owners were forced off the land 

violently without compensation marked the beginning of a complex crisis in Zimbabwe.448 
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2.5.1.1.4 Partnership  between white commercial farmers and the indigenous black 

landholders (2014 to date) 

 

There were no new significant policy shifts in the land reform trajectory between 2002 and 

2014, since during this period government focused on the redistribution of the farms that have 

been compulsorily acquired or violently confiscated through FTLRP (2000-2002).449 Since 

2014, the government of Zimbabwe has abandoned the chaotic and wanton violence, which 

characterised the FTLRP. Moreover, has adopted an incremental approach whereby, instead 

off encouraging land grabbing, the government allows the indigenous black landholders to 

venture into mutually beneficial partnerships and agricultural contracts with the once ejected 

white commercial farmers.450The Minister of Lands and Rural Resettlement451said “farmers 

were now free to choose who they wanted to engage in joint ventures and contract farming, 

thus emphasis was made on the preparation and production of a contract that protect both 

parties to encourage fair play and to prevent manipulation of one party by the other.” 

Despite the government efforts, there were some reports of indigenous people who 

complained of having been chased off by the resettled white farmers after pouring resources 

into the farms.452These incidents highlighted the need for improvement in the laws governing 

the new land reform approaches.453 

 

2.5.2 Southern Africa 

The sub-paragraph also clarifies the land dispossession experienced by Africans in southern 

Africa in the hands of the colonialists. It is important to indicate that the discussion of other 

southern African countries that were affected by colonialism is also important taking into 

account that these countries form part of the SADC organisation with its affected institution, 

namely the SADC tribunal that is the subject matter of this study.454  

Achiume argued that access to land is a pressing social, economic and political issue across 

much of southern Africa and shared the history of colonial dispossession, which continues to 
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shape how SADC member states and their populations perceive land issues455. It is argued 

that it would be fair to state throughout the southern African region, that the land question is 

viewed through the lens of historic injustice.456 This study articulates that at the time of South 

Africa's transition from apartheid to democracy in 1994; whites owned eighty-seven percent 

of the country’s land, even though they represented less than ten percent of the population.457 

Achiume argued that the mismanagement of post-Apartheid land reform by South Africa's 

democratic government has exacerbated popular agitation on the land question and fuelled a 

popular political discourse on the need for South African politicians to emulate the Mugabe 

regime's approach to land reform.458 This study should provide guidance to other State 

Presidents of SADC countries to learn from the populist approach of the Mugabe regime that 

a land reform program must be implemented in accordance with the law, taking into account 

the property rights of landowners.459 

Atuahene argued that the survey conducted in 2009 revealed that eighty-five percent of black 

respondents believed that white settlers took most of the land in South Africa unfairly; they 

therefore not have a right to the land.460 This survey further states that two-thirds of the black 

respondents were of the view that land must be returned to blacks in South Africa irrespective 

of the consequences for the current owners and for the political stability in the country.461 

Beyond South Africa, a 2001 review of the land redistribution in several southern Africa found 

redistribution defined as "repossession of land alienated by white settlers and its reallocation 

to blacks" is central to countries such as Swaziland, Namibia, and Malawi, in addition to 

Zimbabwe and South Africa.462 

 The land issue is viewed within the context of the post-colonial ideology under the former 

liberation movement, which now embraces a strategy of populist rhetoric to cover its policy 

failure.463 Achiume argued that the demands for access to land gain traction in the country due 

to its centrality to the welfare of many Namibians and persisting inequalities in land access.464 

Even Botswana is also crippling with the colonial legacy of land expropriation although it is 
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primarily situated in the northern east of the country where colonial penetration was 

pronounced.465 

Prior to Campbell case, the SADC member states lauded Mugabe's FTLRP and during the 

2004 SADC Summit, Tanzania's President stated that "Let the SADC speak with one voice 

and let the outside world understand, that to us Africans land is much more than a factor of 

production- we are spiritually anchored in the land of our ancestors….] Time has passed.466 

We forgive those who did this to our ancestors but now we are in power, we cannot run away 

from our historical duty to set right these historical wrongs".467 

 Achiume argued that in 2000 SADC repeatedly endorsed Mugabe's land reform project 

despite its violent and illegal dimension, trivialised gross human rights violations, and 

disparaged the international condemnation of Zimbabwe.468 

 

2.6 Campbell's Socio-Political Dissonance and how it facilitated Zimbabwe's 

success 

Achiume argued that the Tribunal's rejection of a race-conscious remedy to resolve an 

unquestionably racialised problem and its condemnation of Zimbabwe's post-colonial land 

reform program marked Campbell's as strikingly incongruent with fundamental concerns many 

southern Africans have about race-based inequality and land redistribution in the region.469 

The socio-political dissonance is not the same as disagreeing with a given government about 

what law should be and it is different from failure to advance the political interest of a given 

government.470 It was argued that the socio-political dissonant decision is one that contradicts 

deeply held norms that a given society or community forms based on its social, political, and 

economic history.471 Achiume argued that Campbell's case advanced a vision that differs 

markedly from a salient understanding among southern Africans of what substantive racial 

equality and just land reform should mean in the post-colonial era.472 The ramifications of the 

socio-political dissonance in the context of the Zimbabwe land reform program was that it 

diminished the likelihood that key actors with the potential to protect or augment the authority 
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of the Tribunal could or would do so.473 The decision that opposed Mugabe's interest was 

socio-politically resonant at the regional level and had more positive potential implications for 

the authority of the Tribunal.474 It was argued that the states short-circuit domestic compliance 

with international human rights norms by appealing to "countervailing national norms and 

value structures which emphasized sovereignty and domestic cohesion more than human 

rights principles.475 The difference is that the SADC backlash case was triggered by 

countervailing socio-political norms (race-conscious post-colonial reform to redress historical 

injustice and inequality) is both regional and consistent with international human rights 

principles.476 

 

2.6.1  Dissonance at work: How Campbell affected the SADC Tribunal's 

Authority 

Achiume argued that Mugabe's regime embarked on a protracted and proactive campaign not 

only to discredit but also to destroy the SADC Tribunal as a private access, human rights 

adjudicatory body.477 It is noteworthy that Campbell's case was either the first or the only 

adverse human rights ruling ever issued against Zimbabwe.478 

It was argued that this case posed no meaningful direct threat to the FTLRP in that neither the 

litigant had any means of forcing Zimbabwe to comply with the decision taking into account 

the Amendment 17, which were operational constitutional provisions.479 Achiume stated that 

the challenging of FTLRP by applicants in Campbell's case played directly into the charged 

narrative of much consequence to the Mugabe regime.480 The support and solidarity of SADC 

member states towards the Mugabe regime destroyed the legitimacy of the applicant's 

claim.481 Again, Campbell's litigation and decision were a direct affront to the ideological 

narrative at the core of this regime's campaign to stay in power.482 They were the affronts in 

                                                           
473 Atuahene 2011: 120-121 
474 Celia W.Dugger and David Barboza, China May Give Up Attempt to Send Arms to Zimbabwe, NY 

Times (April 23, 2008) 
475 Risse and Ropp 1999: 145-163 
476 Makau wa Mutua  1997: 92-95 
477 Moyo 2009:598-600 
478 Achiume 2017: 1-37 
479 Rene Vollgraaff,’Piketty Says South Africa’s Lack of Land Reforms fuels Inequality’, Bloomberg 

Business, October 1, 2015 available at  http://www.blooberg.com/news/articles/2015-10-01/piketty-
says-south-africa-a-lack-of-land-reform-fuels-inequality.  
480 Adams & Howell 2001: 113-123 
481 Achiume 2017:1-37 
482 De Villiers 2003: 120-134 

http://www.blooberg.com/news/articles/2015-10-01/piketty-says-south-africa-a-lack-of-land-reform-fuels-inequality
http://www.blooberg.com/news/articles/2015-10-01/piketty-says-south-africa-a-lack-of-land-reform-fuels-inequality


 

54 
 

the sense that they challenged the legality and morality of Mugabe's land reform program, 

emphasizing the brutality and corruption that riddled this project.483  

Campbell's case presented two conflicting issues before the Tribunal, namely the applicant's 

concern about the expropriation of their farms without payment of fair compensation and citing 

that the FTLRP discriminated against them based on their race.484 On the other hand, 

Mugabe's regime mobilises support from SADC member states under the pretext of redressing 

the land dispossession, which took place during the colonial era.485 It is noteworthy that the 

arguments presented before the Tribunal had human rights transgressions.486 On a lighter 

note, the Tribunal judges were preoccupied by the fact that the government of Zimbabwe 

reneged from the SADC Treaty due to failure to adhere to the principles of human rights, 

democratic values, and the rule of law.487 Secondly, the judges found that the government of 

Zimbabwe expropriated white farms and that made the scale tilt in favour of the applicants and 

they made a ruling that the white farmers were racially discriminated.488 On the contrary, the 

tribunal judges during their assessment of the case have failed to consider the effects of 

colonialism and apartheid, which were also classified as crimes against humanity.489 

On the same coin, the government of Zimbabwe was of the view that the implementation of 

FTLRP was justifiable in the sense that it sought to redress the land dispossession committed 

by white minorities during the colonial era.490 The plight of the African communities caused by 

displacement by the colonialists gave Mugabe's regime leeway and support from SADC 

member states because colonialists also dispossessed African people their land.491 Legally 

speaking, the decisions and rulings made by the SADC Tribunal against the government of 

Zimbabwe were sound and legal in principle.492 The SADC member states were in support of 

Zimbabwe, the SADC Head of States and Government could not impose sanctions for non-

compliance against Zimbabwe because some of the member states were also faced with 

implementation of land reform in their respective countries.493  
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The backlash against Campbell's case was politically profitable given Zimbabwe's socio-

political landscape.494 The Mugabe regime decidedly seized this opportunity and eviscerated 

the SADC Tribunal's private access and human rights jurisdiction in the process.495 It was 

argued that the salience of regime solidarity in SADC and a commitment to anti-imperialism 

among member states contributed to the Tribunal's demise.496 Achiume states that beyond a 

general commitment to regime solidarity and anti-imperialism among SADC member states, 

the common challenge of unequal land ownership was inherited from the colonial era.497 The 

reason why SADC leaders showed solidarity towards Mugabe's regime was that they feared 

future scrutiny of their land reform efforts.498 It was argued that the Mugabe regime FTLRP 

that was viewed as a populist talisman was applauded in South Africa; however, the ruling 

party the African National Congress (ANC) distanced itself from the violent land seizures of 

the Mugabe regime.499 President Jacob Zuma has already pronounced a need to revise the 

country's willing buyer/willing seller approach to land reform.500 The African National Congress 

Youth League (ANCYL) vociferously applauded Mugabe's boldness and remained critical of 

the South African government for failing to pursue the radical reforms, which is viewed as 

necessary to address persisting apartheid-era land ownership.501 

It was argued that in South Africa land reform remains an issue at the centre of the dramatically 

shifting political landscape.502 The emergence or rise of a populist leader Julius Malema, 

formerly the President of the African National Congress Youth League.503 In August 2013 he 

formed the Economic Freedom Fighters (EFF), which after months of its existence won over 

one million electoral votes in the 2014 General elections.504 The rapid rise of the EFF is in part 
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attributable to its radical, populist platform and the foundational pillar of this platform was the 

"expropriation of South African land without compensation, for equal distribution.505 

 

2.6.2 Situating Civil Society Mobilisation 

Alter pointed out that a weak SADC secretariat and ineffective civil society mobilisation 

contributed to the demise of the SADC Tribunal.506 It was argued that the socio-political context 

is relevant, specifically the socio-political dissonance of Campbell's case.507 In tracing the 

interaction between the constituency context and the socio-political context as mediated in 

Campbell's case, both afford a richer account of why civil society actors failed to dissipate the 

Mugabe regime backlash.508 It was argued that civil society actors were required to influence 

SADC leadership by lobbying it through media and other channels, specifically targeting 

domestic, regional, and international audiences that might then put pressure on SADC 

member states to protect the Tribunal and seek enforcement on Campbell.509 It is noteworthy 

that the socio-political dissonance of Campbell's case limited the regional traction of civil 

society organisation and even shaped what type of civil society actors would invest in pro-

Tribunal advocacy.510 It was determined that most active civil society supporters of Campbell 

and their bid to save the Tribunal were mostly foreign-funded and were identified as elite civil 

society actors rather than popular civil society actors.511 Alter states that these civil society 

actors were norm-driven comprising several professional staff pursuing human rights 

mandates and their profiles depicted that they thinly disguised fronts for Western nations 

seeking to interfere with the internal politics of African nations.512 

It was argued that these elite civil society actors were doomed to failure given the findings of 

Campbell's case.513 It was determined that a strategy to name and shame the backlash against 

the Tribunal overturning a post-colonial land reform program for targeting white farmers could 

not have mobilised regional popular or governmental support for the Tribunal.514 
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 Achiume reiterated that although many in the region were agitated by the violent 

implementation of land reform, few contested the validity of race-conscious land reform 

measures.515 The absence of popular civil society actors from pro-tribunal advocacy hampered 

the campaigns and they could have persuaded SADC leaders and put pressure to support the 

Tribunal findings in Campbell's case or to resist President Mugabe's attack on the Tribunal.516 

Popular civil society refers to trade unions and religious and community-based organisations 

and these groups are politically relevant to SADC member state government because of their 

potential electoral influence.517 A practical example of a popular civil society movement that 

mobilised the same year Campbell's case was decided, following the March 2008 presidential 

and parliamentary elections in Zimbabwe, the Mugabe regime organised a massive arms 

shipment from China that many believed they were intended for political repression on 

Zimbabwean civilians.518 

 It was argued that because Zimbabwe is landlocked, the shipment had to transit through one 

of the coastal neighbours, then the southern African civil society in solidarity with 

Zimbabweans mobilised to prevent the docking of this arms shipment first in South Africa, then 

also in Mozambique and Angola.519 When the shipment arrived in South Africa, the South 

African Transport and Allied Workers (SATAWU) refused to handle the cargo.520 They openly 

oppose calls from the South African government to comply with that country's trade 

obligations.521 

 In addition, SATAWU collaborated with other unions working at docks in other SADC 

countries to curtail the weapons docking.522 It was argued that SATAWU mobilisation had 

gained momentum whereby other trade unions, churches, and other civil society organisations 

staged protest actions against the shipment.523 Even the President of Zambia, Levy 

Mwanawasa called on fellow SADC member states to prevent the docking.524 Solidarity among 

trade unions, churches, and civil society movements curtailed Mugabe's regime's plans to 
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smuggle ammunition to Zimbabwe, however, a similar approach should have been effected 

against the SADC member states decision to suspend the tribunal on account of the 

government of Zimbabwe's failure to comply with the decisions or rulings of the tribunal.525 

Chiume reiterated that powerful transnational civil society mobilisation was possible under the 

right circumstances, including the suspension of the SADC Tribunal by the Summit.526 

However, socio-political dissonance in Campbell's case alienated the civil society actors that 

might more effectively have dissipated the Mugabe backlash.527 Alter concurs that civil society 

triumph seems to have successfully pressured the SADC Justice Ministers to insist on the 

enforcement of Campbell's case and to propose of compromise tribunal that maintained 

private access.528 

2.7 Conclusion 

The implementation of land reform by the government of Zimbabwe whereby the farms were 

expropriated without payment of compensation was a human rights issue. The property rights 

of white farmers were infringed. Secondly, the expropriation of commercial farms belonging to 

the white community was viewed as racial discrimination. Judges in Mike Campbell and Others 

(Pty) Ltd v the Republic of Zimbabwe supported these views. The SADC Tribunal judges had 

to preside over a contentious issue in its early stage and that led to its demise by Mugabe's 

regime backlash, which enjoyed the support of SADC member states. 

The question remains “Does the removal of Africans in their native land amounted to 

infringement of property rights? If that is the case, why is it difficult for whites to pay reparations 

to Africans? On the other hand, the land dispossession spearheaded by African governments 

against whites is tantamount to infringement of property rights. The land dispossession has to 

be distinguished, for example, property owners who inherited the land that was taken during 

the colonial era and the land purchased by the landowner for agricultural purposes. It is my 

submission that whites who purchased land for agricultural purposes should be paid 

compensation. Before the government can decide to expropriate this land, they should assess 

whether the land in question is used for agricultural purposes or not. If the landowner is using 

the land for producing food, then such land should not be considered for land reform. 
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CHAPTER 3: 

The Institutional structure of the Southern African Development Coordinating 

Committee (SADCC) and Southern African Development Committee (SADC) 

 

3.1 Introduction 

This chapter will discuss the institutional structure of one of Regional Economic Community 

(REC) located in southern Africa, namely Southern African Development Community (SADC). 

The previous chapter posited the effects of colonialism in southern Africa and particularly 

Zimbabwe as one of the southern African countries experienced land dispossession by 

colonialists, which affected the livelihood of Zimbabweans? The establishment of the Southern 

African Development Coordinating Communities (SADCC) by southern African leaders was a 

mechanism of ending their economic dependency on apartheid South Africa and western 

countries. In Mike Campbell and Others (Pty) Ltd v The Republic of Zimbabwe, the SADC 

member states showed their solidarity by failing to reprimand the government of Zimbabwe to 

comply with SADC Tribunal rulings. These member states do not want to act as heroes 

because some of them are still yet to implement by land reform program to redress the land 

imbalance of the past in their respective countries. The member states that form part of the 

SADCC did not want to establish a regional court that would settle the disputes but they only 

wanted to form an intergovernmental organisation that would respect the sovereignty of their 

countries. 

Subsequently, the Front Line States (FLS) met to establish a regional organisation commonly 

known as the Southern African Development Community. The primary purpose of the 

establishment of SADC was to ensure that there is economic integration and to allow the 

unrestricted movement of goods and persons in the SADC region. 
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3.2 Sovereignty Theory  

 

This sub-heading explains the sovereignty theory as it is relevant in this thesis since it forms 

the basis of the SADC member states protection of their independence under the pretext of 

sovereignty. Most of the African states subscribes to the sovereignty principle in their countries 

as a mechanism of protecting their independence from interference from other member state 

or Western countries. 

Bodin has developed the concept of sovereignty as a real contribution to political discourse or 

philosophy. 529 Sovereignty is defined as supreme power over citizens and subjects, 

unrestrained by law. 530 Bodin define this concept as a perpetual power as distinguished from 

any power that is limited to a specific period. In his discussion, Bodin stated that the sovereign 

must exercise the right to make peace, war and to appoint magistrates, to decide all causes 

in the last resort, and to grant pardons.531 The attributes of the sovereign are to give laws to 

citizens collectively and severally without consent of a superior, an equal or an 

inferior. 532 Sovereignty is viewed as being established or appropriated by force but this 

concept is either inherent or necessary is not created by force event though an actual 

sovereign may be. 533 Bodin went further to expand this theory as being conferred. The 

transference of legal sovereignty from one hand to another and this is done when people that 

confer it must have possessed it. 

Bodin posits the characteristics of sovereignty, which are the following: 

1. Perpetual: meaning sovereignty is not meant for a specific period; 

2. Inalienable: the sovereign cannot delegate this authority or power to authority either 

without or within the state; 

3. Unrestrained: sovereignty is the source of law and as such sovereignty is unrestrained 

by law. The laws of the land are under the control of the sovereign. The sovereign is 

competent to impose and collect taxes.  

4. Supreme Authority: sovereign is the head of the state and as such the head of all 

corporate associations because these corporate bodies exist only at the will of the 

state. 

5. Limitations of the sovereignty: the sovereign authority was unlimited and 

unrestrained. Under the following restrictions, it was limited: 
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6. Laws of God and Nature: the sovereign, though being the head of state and 

foundation of law was not above all kinds of laws. He must obey the laws of God and 

Nature. 

7. No penalty for violation by a sovereign: Bodin has not suggested any penalty for a 

sovereign who violated the laws of nature. The reason for such was that he felt that 

the sovereign was only accountable to God alone and did to his subjects. 

8. Honour the Commitment: the sovereign is supposed to make certain promises at the 

time of his coronation. It is not legally challengeable in the court of law, yet morally 

bound to honour those commitments. 

9. Respect for Property: the sovereign must respect the institution of private property. 

He must not confiscate it without a very valid reason. Bodin is of the view that property 

is a social institution. Sovereignty is political rather than social; therefore, both should 

not be intermingled. 

10. Constitution: certain laws called the constitution of the state bind the state. These are 

the basis for the very existence of the state. Once the sovereign has agreed and has 

proven royal assent to the constitution he is bound to respect the constitution.  

 

3.2.1   Rights of the Sovereignty 

 

Bodin demonstrates the rights of the sovereignty as follows: 

1. Dictation: the sovereign has the most right which is to dictate and to expect obedience 

from the subjects; 

2. Imposition of taxes: the sovereign has the right to impose taxes individually as well 

as collectively and make arrangements for their collection; 

3. Coining currency: the sovereign has a right to coin money for proper regulation of 

state transactions; and 

4. Appointments: the state has the right to make appointments. A sovereign must 

appoint officers in the state both for his interest and in the interest of the state and the 

individuals. 

Bodin’s sovereignty theory primarily focused on absolute sovereignty whereby the sovereign 

is bestowed with all the powers to make laws and appoint officials within government.534 A 

concern is that no one can question the decisions of a rule or sovereign and the issues that 

may be raised by the people are considered as advice.535 In giving the theory of sovereignty 

a context to the discussion of this study, especially regarding the government of Zimbabwe, 
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which expropriated private property without compensation, fits in this theory.536 In Mike 

Campbell and Others (Pty) Ltd v the Republic of Zimbabwe537 case, the government of 

Zimbabwe led by then President Robert Mugabe made a referendum to amend the 

Zimbabwean Constitution to insert Amendment 17 which allowed the government to 

expropriate private property (farms) without compensation. The amendments further 

prohibited the farm owners from seeking legal recourse to challenge the infringement of their 

property rights.538 

It is imperative to indicate that the government of Zimbabwe subscribes to constitutional 

democracy whilst protects its sovereignty with jealousy.539 How the government was run under 

the administration of then President Robert Mugabe showed an element of absolute 

sovereignty, for example, the decision to amend fundamental provisions of the Zimbabwean 

Constitution such as the protection of private property and access to justice.540 Changing the 

fundamental provisions of the Constitution of a country to suit a particular narrative, such 

action is tantamount to constitutional dismemberment.541 This assertion is based on the legal 

effect of the fundamental changes made in the Constitution of Zimbabwe, which lead to the 

infringement of the property rights of the white farmers.542  

 

Additionally, the decision to recall the Zimbabwean judges who were seconded to form the 

panel of judges of the SADC Tribunal also demonstrated how the sovereign operates by taking 

sole decision and he cannot be questioned.543 On the other hand, the government of 

Zimbabwe is a constitutional country; its government comprises three legs, namely the 

executive, legislature, and the judiciary.544 It is important to mention that each leg or sphere is 

independent of one another.  

 

Locke545 commenced with a state of nature, which is not the same as Hobbes, state of war 

but his theory focuses on the condition where individual rights are imperfectly secured.546 To 

ensure that individual rights are protected, a guarantee may be obtained, there is established 
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a civil or political society and then government. 547 The establishment of the civil or political 

society and government lead to every man to surrender irrevocably to the community his 

natural rights in as far as necessary for the common good.548 The political society is 

established by a fundamental law, the legislature, which is the supreme governmental 

power.549 This body is called the source of law550, the representative of the will of the society. 

The legislature is the highest governmental representative of the political society, which has 

given it life.551 Locke posits that legislature is a power to protect and preserve, not to destroy; 

hence, it is not arbitrary over the lives and fortune of the people. 552 In case when the 

legislature is not in session and the Executive power is vested in a single person who has also 

share in the legislature.553 Locke stated that a single person might also be called supreme as 

long as his action is by the law and he may be looked upon as the image, phantom, or 

representative of the Commonwealth.554 Locke concurs with Bodin that the sovereign or ruler 

who stands as a king or legal sovereign is supreme while within the limits of the law. 555 The 

only differences is that Locke’s theory focuses on the three tiers of government which are 

expected to function independently from each other whilst Bodin’ theory focus on absolute 

sovereignty.556 The limitation of power vested to a sovereign according to Bodin is that he or 

she must obey the laws of God or Nature.557 On the other hand, Locke buttresses that the 

executive has the powers to govern or lead the government but laws also limit these powers.558 

Locke’s theory demonstrates that the executive as the supreme should act within the legal 

parameters while the legislature is the sovereign governmental organ so long as the 

government endures; and that the political society is 559latent, and on the dissolution of the 

government, becomes the active sovereign.  In context to the discussion of this study on the 

legal effects of the disbandment of the SADC Tribunal by SADC member states after they 

have failed to reprimand the government of Zimbabwe for a failure to implement the rulings of 

the SADC Tribunal in Mike Campbell and Others case.560 The government of Zimbabwe as a 

constitutional democratic country and a member of the African Union (AU) and of the United 
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Nations has human rights obligations at both the regional and international level.561 The 

government of Zimbabwe ratified the following regional and international legal instruments562, 

namely the African Charter on Human and People’s Rights (African Charter); African Charter 

on the Rights and Welfare of the Child; AU Convention Governing Specific Aspects of 

Refugee Problems in Africa; Protocol to the African Charter on Human and People’s Rights 

on the Rights of Women in Africa; and AU Convention for the Protection and Assistance of 

Internally Displaced Persons in Africa.  

 

International legal instruments ratified by the government of Zimbabwe are as follows563, 

International Covenants on Civil and Political Rights (ICCPR); International Covenants on 

Economic, Social and Cultural Rights (ICESR); Convention on the Elimination of All Forms of 

Discrimination Against Women (CEDAW); Convention on the Rights of Persons with 

Disabilities (CRPD); Convention on the Rights of the Child; and International Convention on 

the Elimination of All Forms of Racial Discrimination (CERD). 

 

The government of Zimbabwe's decision to amend its constitution falls squarely into the 

domain of the legislature which has the powers to formulate laws, including amendment of the 

laws, which are in use by the people.564 The present issue whereby the Zimbabwean 

Constitution was amended by inserting Amendment 17, which permitted the government to 

expropriate private property (farms) without compensation, was the action of the legislature.565  

 

The action infringed the property rights of the farm owners, therefore Bodin’s theory of 

sovereignty states that the sovereign is prohibited from infringing social rights which is 

considered private.566 In line with Bodin’s theory the decision of the executive (sovereign), the 

then President Robert Mugabe to allow the amendment of the Zimbabwean Constitution to 

allow expropriation of private farms without compensation was unlawful and invalid.567 This 

theory emphasized that the infringement of private property by the government is illegal.568 

On the other hand, Locke encourages that there should be checks and balances on the 

functioning of the executive, legislature, and judiciary.569 In Mike Campbell and Others' case, 

the legislature went deeper to make the amendments in the Zimbabwean Constitution which 
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trampled the social rights of the private property owners (white farmers) when they allowed 

the government to expropriate these farms without payment of compensation.570 The denial of 

the property owners to seek legal recourse against the infringement of their property rights is 

another concern.571 The denial of access to justice is another human rights issue, which must 

be ventilated so that the victim's demand for justice can be heard in a court of law.572 According 

to Locke’s theory, the conduct of the executive must be within the parameters of the law.573 

However, in Mike Campbell and Others, the decision of the executive to expropriate the private 

property of white farmers without compensation followed the amendment of the Zimbabwean 

Constitution which created an opportunities to allow government of Zimbabwe to change the 

fundamental provisions.574 Prior to the amendment of the constitution, the Zimbabwean 

Constitution protected private properties against the expropriation without compensation.575  

 

3.3  The Front Line States (FLS) as a Stepping Stone to SADCC 

The establishment of the Southern African Development Coordinating Committee (SADCC) 

by FLS was a political response to both apartheid South Africa and colonial rule in Southern 

Africa came into operation in 1974.576 The original members of the FLS were Angola, 

Botswana, Mozambique, Nigeria, Tanzania, and Zambia, whilst Zimbabwe joined later in 

1980.577 The primary objective of the FLS was to focus on decolonization and termination of 

white minority regimes in the former Rhodesia, South West, and South Africa.578 

Decolonization was a major theme of African political consciousness and was a crucial 

impetus in the formation of the Organisation of African Unity (OAU).579 The political ideology 

of the FLS was based on Pan-Africanism and their solidarity was based on three factors, 

namely it operated within an ad hoc fashion of decision-making with presidential summitry, 

secondly, the FLS self-imposed restriction on membership generated a simplified 

management structure and reduction of intra-FLS conflicts, thirdly, the informal nature of the 

FLS afforded the members the flexibility to pursue independent policies.580 It is noteworthy 

that the FLS expressed its role in economic cooperation outside the region as well as inside; 

the key objective of the organisation was the politico-security oriented strategy as a response 
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to destabilisation of an apartheid South Africa policy.581 The objective of destabilisation policy 

was developed by PW Botha, former President of the Republic of South Africa, which enforced 

against neighbouring countries by dictating his terms and preserving access to regional 

resources without compromising its political system.582 

Under the asymmetrical environment between the white minority in domination and the black 

majority in subordination and/or resistance, national sovereignty, which was centrally placed 

into the realist security thinking in the region, was compromised by any cooperative initiative 

rather than strengthened in order not to preserve newly acquired independence.583 

Sovereignty was also used to enhance the cohesion of African nationalism in line with Pan-

Africanism of liberation. 

3.3.1 Southern African Development Co-ordinating Conference (SADCC) 

The SADCC was established in April 1980 in Lusaka, Zambia with the primary objective of 

reducing their economic dependency on South Africa, thus supporting the struggle against 

apartheid.584 The founding members were nine southern African countries, namely Angola, 

Botswana, Mozambique, Swaziland, Tanzania, Zambia and Zimbabwe, including Malawi.585 

This conference was not driven by legal instruments but by solidarity among former liberation 

movements that now led governments in most of the nine founding members.586 It is 

noteworthy to mention that Zimbabwe attained its independence the same year the SADCC 

was established.587 The abolition of bureaucracy through the establishment of this conference 

gave responsibility to the independent state to implement its common aims to promote inter-

state economic and infrastructure projects, mobilise resources for development, secure 

international understanding of, and support for, the group's goals.588 Even though SADCC was 

established in 1980, the idea of regional economic cooperation encompassing both southern 

and eastern Africa dates back to 1974 when the Zambian President, Kenneth Kaunda 

proposed the establishment of a trans-continental belt of independent and economically 

powerful nations from Dar-es-Salaam and Maputo on the Indian Ocean to Luanda on the 

Atlantic.589 
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 As a precursor to the establishment of SADCC, several meetings took place among leaders 

of the Front Line State the important one was held in Arusha, Tanzania between 3 and 4 July 

1979.590 Subsequently, the Arusha meeting was followed by the Lusaka Economic Summit, 

which produced the declaration leading up to the formation of SADCC.591 It is imperative to 

indicate that the Front Line State was a diplomatic coalition of independent southern African 

States, which initially formed to counter apartheid South Africa and support the region's 

liberation movements.592 The FLS raised a concern regarding the economic dominance of 

South Africa in the region and such control required a counter strategy that was the collective 

economic strategy for lessening their dependence on South Africa.593 The primary objective 

of a grouping of FLS was the coordination of activities of the national governments in the 

region.594 The SADCC summit of 1981 reached an agreement on the institutional framework 

for the organisation and sought to reduce the bureaucratic level at the regional level.595 It is 

noteworthy that the national governments were responsible for implementing the SADCC 

programs, therefore lay primarily with the governments of the member states.596 

The SADCC did not place the realisation of human rights attainment of democratic governance 

or even the entrenchment of the rule of law, including judicial organs.597 The primary goal of 

the conference was the reduction of economic dependency on South Africa by southern 

African countries was beneficial for Botswana, Lesotho, and Swaziland due to their proximity. 

Again, these countries had signed a customs union pact with South Africa since 1910 and had 

belonged to the Southern Africa Customs Union since 1969.598 

Namibia joined the conference in 1992 and it freed itself from South African rule and claimed 

independence in 1988.599 The SADCC changed its name in 1992 and called the Southern 

African Development Community (SADC). This newly established regional organisation 

entered into a treaty-based organisation that adopted a range of values including the pursuit 

of integrated development in the sub-region. One of the fundamental objectives of the SADC 

was recognising a need for peace and stability, good governance, and the building of regional 

institutions to support these goals.600 South Africa joined the SADC two years later after its 
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first democratic elections in 1994, which brought to an end the apartheid era and led to the 

official dissolution of the Front Line States.601 The establishment of SADC brought many 

contradicting changes such as promoting the pooling of regional resources to address 

development problems that some countries could not resolve on their own, an approach that 

subsequently became a development paradigm in Africa and beyond.602 Other countries 

inherited models of integrated infrastructure and services created by the previous system or 

relatively ad-hoc bi- or multi-national sectoral coordination.603 

The SADCC's only achievement was the establishment of a firm foundation for regional 

integration in Southern Africa.604 For SADC member states to achieve macroeconomic stability 

and development, they require institutional capacity and sufficient resources for southern 

Africa's integrated development agenda.605 One of its weaknesses is that it lacks bureaucratic 

capacity, therefore its institutional capacity606. As a mechanism of attaining the goal of 

economic liberation in the region, the SADCC member states prioritised the pursuit of 

collective self-reliance to achieve political emancipation in the region.607 The SADCC emerged 

out of the interaction of regional, continental, and global forces and this evolution should not 

be limited to Southern African efforts alone, both the influence of Western actors and African 

states were responsible for creating and evolving the conference.608 The establishment of 

SADCC is a mixed product of African initiatives and European influences.609  

There was enormous support that SADCC received from Western donors in the northern 

hemisphere and the conference evolved not only through the voices of African leaders such 

as Nyerere, Kaunda, and Khama in the 1960s but also from its unique approach to regional 

cooperation.610 It is noteworthy to mention that the leaders of SADCC chose a different way 

of the project or sectoral responsibility, which differs from those of other organisations like the 

Economic Community for West African States (ECOWAS) and Southern African Customs 

Union (SACU) that pursue economic integration.611 
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3.3.2 The Institutional Development on peace and security 

The era of apartheid ended in 1992 and the Cold War ended, the SADCC was dissolved and 

states concluded a treaty establishing SADC as an institutional body with a legal persona.612 

The SADC differs from SADCC in three major respects, it includes South Africa, its primary 

goal goes beyond economic co-ordination to encompass regional integration, and its mandate 

extends to the political and security spheres.613 The decision to replace SADCC was based 

on broadening the scope of the organisation's mandate and goals.614 Secondly, the concern 

was a deep marginalisation of sub-Saharan Africa.615 Thirdly, the establishment of SADC was 

to strengthen the region's international trade and political affairs, fourthly, a host of socio-

economic problems that transcended borders and could be addressed at the national level 

struck southern Africa616. Fifthly, the end of the Cold War led to widespread acceptance of 

multi-party political systems and the ending of ideological tension between states.617 

3.2.3 The emergence of SADC 

SADC was established in January 1992 during the meeting of the SADCC Council of Ministers 

that approved a proposal to transform SADCC into a fully integrated economic community, 

followed by the signing of SADC Treaty in October 1992.618 The SADC Treaty makes a binding 

obligation on member states to promote economic integration towards a fully developed 

common market.619 It is noteworthy that all member states ratified the Treaty in September 

1993, which came into operation in October 1993.620 Some of the SADC Treaty objectives are 

harmonisation of political and socio-economic policies and plans of member states, 

encouragement of economic, social, and cultural ties across the region, development of 

policies aimed at the progressive elimination of obstacles to the free movement of capital, 

labour, goods, and services; and promotion and harmonisation of international relations of 

member states.621 

Art.5 (1) (b) of the SADC Treaty highlighted the objectives of SADC including the promotion 

of common political values, systems, and other shared values that are transmitted through 
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institutions that are democratic, legitimate, and effective.622 This objective entails the 

achievement of self-sustaining development, economic growth, and poverty alleviation 

through regional integration, the achievement of complementarity between national and 

regional strategies and programs, the evolution of common political values and institutions, 

and the promotion and defence of peace and security.623 It is important to indicate that under 

the TROICA system, the leadership is performed collectively and the system vests authority 

in the incumbent, chairperson, the incoming chairperson, and the immediate previous 

chairperson.624 

Art.4 stipulates that SADC and its members must act by the principles of sovereign equality of 

states, solidarity, peace and security, human rights, democracy and the rule of law, equity, 

balance and mutual benefit, and peaceful settlement of disputes625. Art.22 requires states to 

conclude and ratify protocols spelling out the goals, scope, and manner of cooperation and 

integration in seven sectors.626 The SADC's highest decision-making body is the Summit, 

which consists of Heads of State or Government and chaired by one of them on a rotating 

basis.627 The Treaty also provides for a Council of Ministers to oversee the functioning of the 

organisation, a Tribunal to adjudicate disputes, an Executive Secretary appointed by the 

Summit, and a Secretariat that is based in Botswana.628 SADC experienced several 

challenges, which affected this regional organisation from attaining its objectives.629  

3.3.4 The Absence of Common Values 

The development of common political values in the interest of stability, integration, and 

community building is one of the SADC's primary goals and it was part of the rationale of its 

establishment.630 It is sad to indicate that SADC has failed to meet this challenge, for example 

in the domestic sphere its member states have failed to reach consensus on the basic 

principles of governance.631 A practical example is Swaziland and the Democratic Republic of 

Congo (DRC), which are not democratic, in addition, there are de jure democracies whose 

executives are intolerant of dissent, hardly accountable to parliament, and insufficiently 

committed to respect for human rights and the rule of law.632 It is noticed that politicians in the 
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region 'talk democracy but use undemocratic means to stay in power’633. The 2004 Freedom 

House survey of political rights and civil liberties revealed that countries such as Botswana, 

Lesotho, Mauritius, Namibia, Seychelles, and South Africa are free.634 On the other hand, 

Malawi, Mozambique, Tanzania, and Zambia are partly free, whilst Angola, the DRC, 

Swaziland, and Zimbabwe as 'not free’.635 

It is noteworthy that in the absence of common political values, SADC has been unable to 

address crises that arise when states deviate totally from their official norms.636 A practical 

example is the position of Zimbabwe and other countries such as Angola and Swaziland where 

democracy and respect for human rights play a second fiddle to the comfort and power 

cravings of leaders.637 Disunity among member state on mechanisms they use in dealing with 

conflicts is worrisome, for example, countries such as Angola, Namibia, and Zimbabwe prefers 

defence cooperation and collective security through a mutual defence pact that would lead in 

time to a Nato-type organisation.638 On the other hand, Botswana, Mozambique, South Africa, 

and Tanzania preferred political cooperation and diplomatic means of peace making through 

a common security regime.639 The opposing views between South Africa and Zimbabwe 

regarding the use of armed forces and the use of diplomatic and peaceful methods have 

created these camps to work on cross-purposes resulting in divergent actions or no action at 

all in the face of an increasing number of crises.640 

 Another example that signalled the absence of common values was the signing of a mutual 

defence treaty between DRC, Namibia, and Zimbabwe without official notice to SADC.641 This 

treaty provides that an armed attack against one of the signatories will be considered an attack 

against others and that each other will assist a signatory under attack through such action as 

it deemed necessary, including the use of armed forces, to repel the attack and to restore 
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peace and security.642 The ramifications of SADC member states lack of affinity and unity 

deferred and watered down its regional defence pact.643 

The principles of solidarity and anti-imperialism, welded the history and ideology cut across 

the divisions, for example in the case of Zimbabwe, and leaders who break ranks are vilified.644 

3.3.5 Weak States 

African countries are weak in many ways and their weakness contributes significantly to 

insecurity and violence at national and regional levels.645 These weakness and insecurity 

leads to weak multilateral bodies.646 States do not surrender sovereign decision-making lightly 

in any circumstances.647 Some factors distinguish southern African states as cautious and 

sensitive.648 Firstly, these state guards their sovereignty jealousy because many attained it 

recently and at great cost through liberation wars.649 Secondly, most of them enjoy full 

sovereignty in any event, and they do not have a monopoly of violence over their territories, 

they do not have adequate control of movement across their borders, ability to mobilise 

resources and collect taxes is limited.650 The economic and financial dimensions of 

globalisation and other prescriptive policies of international financial organisations and foreign 

donors undermine their national security.651 It is noteworthy that states with weak sovereignty 

are resistant to regional mechanisms that would dilute it further through binding rules and 

decisions that limit their discretion and heighten the possibility of interference in their domestic 

affairs.652 

Sirota highlighted that the problem inherent to the SADC itself is the constant ravages of war 

and poverty, which impeded the organisation from reaching its goals.653 In strengthening their 

sovereignty, SADC member states signed a Mutual Defence Pact ("MDP") that gives each 

member nation the right to intervene in armed attacks of other member nations.654 Although 
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this agreement is not relevant to this study, it articulates how SADC member states are so 

serious in protecting their sovereignty.655 The objective of this pact is to give SADC the ability 

to quell the endless stream of invasions, civil wars, and turf battles that have become a fact in 

Southern Africa.656 The analogy made by the SADC Chairperson and President of Tanzania, 

Benjamin Mkapa on possible conflicts in the region is that "If your neighbour is unstable, you 

will not be stable yourself".657 

This agreement does not only represent the divergence from economic-focused policies of the 

SADC past, but it is also an important shift away from the region's traditional respect for 

sovereignty.658 It is noteworthy to mention that the member state obtained their independence 

from colonial rule not so long; hence, they maintain fierce pride in their independence.659 Their 

commitment to sovereignty has developed in the context of immense political solidarity, 

commonly known as Pan-Africanism, which was generated and reinforced by the struggle 

against white settler colonialism and apartheid.660 Even though member states aligned to Pan 

Africanism, the SADC objective evolved common political values.661 Systems and institutions 

resulted in the region's desire to preserve sovereignty as a fixed component of the political 

climate and an intractable barrier to substantive regional integration.662 It is known that the 

SADC country's economy is in poor shape but there is no single country in the region is willing 

to contemplate loss of sovereignty.663  

SADC Treaty envisaged a process of integration that entails a shift in the locus of exercising 

sovereignty from the national to the regional level.664 Based on the complexity of the matter, 

states are reluctant to confront its implications and the matter has been deferred since 1992.665  

The SADC Secretariat proposed that the Organ be mandated to monitor the performance of 

member states in the field of human rights, democracy, and the rule of law.666 On the contrary, 

the Ministers responsible for preparing the Organ's terms of reference rejected this 
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proposal.667 Instead, these Ministers were willing to permit the Organ to monitor the ratification 

by states of the United Nations (UN), Organisation for African Unity (OAU), and other 

international conventions and treaties on human rights, arms control, and disarmament.668 It 

was determined that the Summit did not ever discuss the independent human rights 

commission proposed by the ministerial workshop in Windhoek in 1994. 669This body further 

delayed the establishment of a supranational Tribunal that might pose a significant challenge 

to sovereignty.670 

The provision of the SADC Treaty of 1992 states that the Tribunal will not only adjudicate upon 

disputes between states but will also ensure adherence to the provisions of the Treaty.671 The 

Summit's delay in approving a Protocol on the Tribunal indicated the member states 

reluctance to cede their sovereign powers to the regional court.672 

Another factor that contributes to the weak state is that southern Africa is characterised by 

underdevelopment and small economies with low productivity and these problems can be 

addressed through synergies generated by integration.673  Additionally, a limited capacity of 

states to undertake development and integration.674 South Africa as a member state of SADC, 

has not driven the integration process as could have been expected in light of its comparative 

strength in the region.675 Other SADC member states raised complaints that the South African 

government devoted less attention to its relations in southern Africa than elsewhere.676 

Scholars such as Buzan and Waver were of the view that South Africa has neglected its 

responsibility of driving integration in the region.677 There were growing concerns and 

questions on whether South Africa is a SADC team player or is driven by self-interest.678 

Several factors contributed to South Africa's neglect of the region. Among others, the 

government was preoccupied with the formidable challenges of national reconciliation, 
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transforming state departments, and addressing the socio-economic legacy of apartheid.679 

Additionally, the government of South Africa was wary of adopting a prominent political posture 

because of regional fears of domination that were heightened by the South Africa Policy of 

destabilisation of 1980. On the contrary, South Africa is also inhibited by the absence of 

democracy in many SADC states.680 

It is noteworthy that the bulk of South Africa's trade was with countries or nations outside the 

southern African region, hence little of wealth seeped into the SADC countries.681 The 

southern African country's reliance on external funding restricted the SADC's ability to control 

its agenda, therefore resulting in the organisation having few enforcement mechanisms to 

ensure that its members respected the trade, drug smuggling, and water sharing agreements 

they have signed.682 

3.3.6 The Contest for Labels in the Southern African Development Community 

(SADC) Land Issue 

This sub-paragraph discuss the labelling of land disputes in the SADC region whereby there 

is a contestation among stakeholders for the status of 'ultimate victim'.683 Whenever there is a 

dispute, stakeholders immediately begin campaigning for the status of 'ultimate victim'.684 

Chigara states that those who achieve that status always appear to gain public sympathy, 

more so they gain moral, economic, emotional, and other forms of desirable support from 

significant others.685 

It is noteworthy that a state whose citizen's finite energy and resources are arrested in social 

conflict significantly reduces its opportunity to engage in other welfare-enhancing projects.686 

The absence in most of these disputes of a deliberate constructive government engagement 

with the dynamics of the problem, the outcome, and to varying degrees, is often that everyone 

is weakened by the conflict.687 In the end, only a few could claim to have benefited from these 

conflicts.688 For example, the land crisis, the average  Zimbabwean now faces hyper-inflation 

resulting in a spiralling cost of living, shortage of essentials basic commodities like paraffin 
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and medicines, transport disruptions due to fuel shortages which were crippling businesses at 

all levels.689 The interference with human rights such as freedom of speech, the right to strike, 

and freedom of association, the absence of effective law enforcement, chronic lack of foreign 

currency attributable to economic mismanagement, destruction of personal property, the daily 

fear of violence, intimidation and actual death.690 The ramifications of conflicts in Zimbabwe 

triggered by the implementation of the Land Reform program resulted in this country's 

economy being the world's fastest shrinking economy for some time, which now is said to be 

free for all.691 

Chigara states that criminology has developed a whole new era of study that focuses on 

victims' concerns and rights – victimology. Radical victimology refers to the victims of police 

force action, war, the correctional system, state violence, and oppression of any kind.692 The 

system asks what the victim represents and symbolizes in the criminal justice system.693 It is 

also the mechanism used to evaluate the risk and effect of crime on citizens.694 For example, 

the land redistribution-based crises unfolding in affected SADC states are of significant interest 

to radical victimology not least because both President Mugabe of Zimbabwe and President 

Nujoma of Namibia regard the land issue as a matter of war against colonial vestiges in their 

respective countries.695 In comparison, the Namibian President sacked his Prime Minister for 

10 years and threatened white farmers with stringent land reform proposals.696 

About 4,000 mostly, white farmers in Namibia own just under half of arable land.697 Positivist 

victimology specialises in interpersonal crimes of violence, particularly concerned with the 

identification of factors that contribute to a non-random pattern of victimization and to the 

identification of victims that may have contributed to their victimization.698 The affected SADC 
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states have victims that are of interest to positivist victimology because there is a sense in 

which stakeholders in the land issue are agents to their victimhood.699 

3.3.7 Agency and Passivity in the Construction of Labels 

The public arena provides that theatre in which disputes are fought out; logically it is a place 

where the pursuit of the coveted label of 'ultimate victim' is evidenced.700 The technological 

gains of the last century have removed national monopoly on public issues of an international 

character and extended their reach to an international audience that is ever ready to engage 

in one way or another those directly involved or affected in dispute.701 One of the technologies 

that makes nations meet is the internet, which is regarded as the world's most common 

meeting place.702 It becomes a potent tool for those keen to mobilize local and international 

shame against whatever is opposed.703 For example, throughout Zimbabwe's land crisis, the 

Commercial Farmers Union of Zimbabwe has used its website to publicize judicial decisions 

of Zimbabwean Courts in which it was a party.704This was a mechanism, which had a positive 

effect of alerting the world about the plight of Zimbabwe's commercial farming community and 

the apparent human rights abuse of the Zimbabwe government.705 

Chigara is of the view that this system had the effect of persuading both the local and 

international liberals that Zimbabwe's commercial farmers were the indisputable victims of an 

autocratic and racist regime.706 The commercial farmers appeared as victims that had no 

government to enforce their legally recognised rights even as reaffirmed by their national 

courts.707 The National Land Committee (NLC) noted a similar mechanism of using the website 

to mobilise shame,708 a South African-based organisation publicised a shame against the 

landlessness of the majority of the land-starved peasant against the backdrop of an 

abundance of unused land confined in the hands of a few commercial farmers.709 This website 
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appears to portray the landless black peasant community as the ultimate victim of South 

Africa's entrenched policies on prime farmland.710 

It is noteworthy that media play a significant role in broadcasting events that they select as 

news items, those in control of the liberal international media are very much involved in how 

people arrive at the determination of victim/aggressor or agent/victim in every situation that is 

of interest to us individually and collectively.711 

Chigara states that the majority of those involved in the contest for the status of 'ultimate victim' 

in the SADC land issue are peasants.712 Their articulation of their concerns is beyond or 

beneath the machine of middle-class symbolism and the liberal press' interest.713 The 

concerns of the parties must match those of the liberal press that present particularly to the 

universal public, the issue underlying the conflict with the liberal press agenda risks being 

ignored.714 It is noteworthy that Zimbabwe's land issue was reported as a dangerous 

experiment with food security in the region, suggesting that access to land should remain the 

way it was because it ensured food security in both the country and the region.715 This 

sentiment ignored the power dynamic associated with land ownership and the previous and 

continuing humiliation of the native population, which was alienated from their land and turned 

into squatters during colonial rule.716 

  

3.3.8 Access to Land as the Basis of Human Dignity in Agrarian Economies 

Cecil John Rhodes's colonisation of Southern Rhodesia, later Rhodesia, and now Zimbabwe 

was motivated by the need to replicate the diamond and gold success at Kimberly further 

northwards.717 The prospectors had reported that the whole country between Khama's 

dominion, the Zambezi in the north and Gaza land in the East, was enormously fertile.718 It is 

noteworthy that the719 Mashonaland moreover contained some of the richest deposits of 

alluvial gold in the world but credible enough in the light of explorers' reports which were 

reaching the Administrator.720 The pioneers soon found that the territory's diverse mineral 

resources though not to be compared with its southern neighbour were not a match for its fine 
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climate, fertile soil, and good rainfall.721 Chigara is of the view that Southern Rhodesia's 

agricultural potential became an immediate issue and remains so to this day.722 The land has 

remained the most important political and economic issue in Zimbabwe.723 Successive colonial 

legislation served to expropriate the most fertile territories with the most agricultural potential 

from native blacks that hand lived off them from time immemorial and confine them in the 

hands of white commercial farmers.724 

Murithi opines that European colonialism and apartheid rule was brutal, extractive, and 

dehumanising for Africans.725 The legacies of these systems are still felt across the 

continent.726A practical example is the unresolved land reform intended to address the land 

imbalance caused by land dispossession by white minority.727 It is troublesome that despite 

the pain that was inflicted on Africans by the West, those who caused the pain and agony 

were quick to demand that Africa "get over" these injustices and stop harping on the past.728 

On the contrary, Murithi is of the view that solidarity among African states and societies plays 

an important role in sustaining the campaigns against colonialism and apartheid in the 

twentieth century.729 In my view, the utilisation of solidarity among African states to fight 

colonial rule and apartheid yielded results at that time. What is concerning is that the African 

states are still holding to the same strategies or mechanisms that were used in the past to 

hold on to power by autocratic means, including trampling the rule of law and human rights.730 

A classic example is Mike Campbell and Others (Pty) Ltd and Another v The Republic of 

Zimbabwe.731 

 

3.3.9 Conclusion 

This Chapter demonstrated the establishment of the Southern African Development 

Coordinating Committee (SADCC) with the primary aim of ending the dependency on 

apartheid South Africa and Western countries. The founders of the SADCC were countries 

known as the Front Line States, which was later 1980 joined by Zimbabwe after it attained 

independence from the British government. The collapse of the Lancaster agreement between 
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the government of Zimbabwe and Britain resulted in the former implementing land reform 

program, which paved the way for expropriation of land without compensation. White farmers 

in Mike Campbell and Others v The Republic of Zimbabwe felt the ramifications of the land 

reform program.  

The implementation of land reform program by the government of Zimbabwe was a political 

strategy of the then President Robert Mugabe and his cronies to portray them as victims of 

land dispossession by colonialist. On the other hand, the Britain’s failure to fund the land 

reform program in Zimbabwe in accordance with the Lancaster Agreement, they also cited 

that the government of Zimbabwe misappropriate their funds; hence, they took the decision to 

withhold them. In this scenario, the Britain also portray them as victims of corruption and 

maladministration. 
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CHAPTER 4: 

Jurisdiction and the Functioning of the SADC Tribunal 

 

4.1 Introduction 

 
Part A of this chapter discusses the provisions of the SADC Treaty and SADC Tribunal that 

regulate the functioning of the SADC organization and one of its institution known as the SADC 

Tribunal.732 The provisions SADC Declaration and Treaty mandates the member states to 

observe and adhere to the principles of human rights, democracy, and the rule of law.733 This 

proviso is central to the demise of the SADC Tribunal whereby the government of Zimbabwe 

in their defence in the case of Mike Campbell and Others (Pty) Ltd v The Republic of 

Zimbabwe stated that the tribunal does not have jurisdiction to preside over human rights 

issues.734 Another important provision of the SADC Treaty, Art.21 gives the SADC Tribunal to 

develop its jurisprudence by referring to the constitutive document of the regional courts and 

international law.735 The SADC Tribunal has developed its jurisprudence by giving the 

principles outlined in Art.4(c) the force of law so that it can binds all SADC member states.736 

 

Part B deliberates more on the classic case of Mike Campbell and Others (Pty) Ltd v The 

Republic of Zimbabwe that dealt extensively with the infringement of property rights of white 

farmers by the government of Zimbabwe’s implementation of land reform policy.737 The 

decision of the government of Zimbabwe to amend its constitution to insert Amendment 17 

which allowed the government to expropriate the land without compensation and also 

prevented the farm owners from approaching local courts to seek a legal recourse against the 

infringements of their property rights.738 Before the amendment, the Zimbabwe Constitution 

had a provision that permits the government to expropriate the land if there are reasonable 

grounds to do that and also subject to payment of reasonable compensation.739 

 

Scholars have demonstrated their concerns regarding the Zimbabwe Supreme Court of 

Appeal's missed opportunity to interpret the law correctly to ensure the independence of the 

judiciary against the pressure from the legislature, which is the other arm of government.740 It 
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is imperative to indicate that there are three arms of government, namely the Legislature, the 

Executive, and the Judiciary.741 According to the Constitutional theory, these arms should be 

independent from one another.742 A contradicting point to the constitutional theory is that the 

government of Zimbabwe ascribed to constitutional democracy which propagates the 

independence of the judiciary and the protection of human rights but still pushes for the 

protection of their sovereignty which is another philosophy contracting the Constitutional 

theory.743 Additionally, the government of Zimbabwe ratified most of the international law 

Treaties, which demonstrates that the country takes human rights issues seriously.744 The 

concept of sovereignty is defined as the “supreme power over citizens and subjects 

unrestrained by law.745 The definition states that sovereignty provides the government with 

unlimited power to make law for itself.746 To provide context on the discussion on these two 

schools of thought (theories), namely the Constitutional and Sovereignty theories which apply 

to the government of Zimbabwe. It is imperative to provide the discussions of these theories 

so that this study can provide an understanding of what informed the government of Zimbabwe 

to use the dual school of thought in its state establishment by ascribing to both constitutional 

and sovereignty, which contradict each other and create confusion. 

   

4.1.1 Brief history and establishment of the SADC Tribunal  

The South African Development Community (SADC) Tribunal was one of the institutions 

established in terms of the South African Development Community (SADC) Treaty (the Treaty) 

as the only regional court within the region747. The SADC Tribunal is established in terms of 

Art.9 (g) of the SADC Declaration and Treaty748. The wording of the SADC treaty as the 

constitutive instrument shows that the member states are committed to the ideals of human 

rights, rule of law, and democracy749. The establishment of the SADC was a culmination of 

efforts at deeper regional integration among member states.750 The Tribunal was one of the 

institutions established to facilitate and ensures that member state adheres to the constitutive 

document (SADC Treaty) with specific reference to Art.16 (1).751 This provision stipulates that 

the Tribunal shall be constituted to ensure adherence to and the proper interpretation of the 
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provisions of this Treaty and subsidiary instrument and to adjudicate upon such disputes as 

may be referred to it.752 Additionally, the provision of Art.16 (4) states that the Tribunal is 

empowered to provide advisory opinions to the Summit or Council of Ministers753. 

 

Art.16 (2) state that the composition, powers, functions, procedures, and other related  

matters governing the Tribunal shall be prescribed in a Protocol adopted by the summit.754 

The Protocol on Tribunal and its Rules and Procedures were adopted only in 2000. The 

Tribunal was inaugurated in 2001 and the first judges were appointed in 2005 whilst in 2006, 

the Tribunal's registry was established and in 2007, the Tribunal became functional.755 

 The provision of the Art.12 of the Protocol on Tribunal makes way for the establishment of 

the office of the Registrar who works closely with the Tribunal President for the day-to-day 

operations of this court.756 The establishment of the SADC Tribunal as the judicial arm of the 

organisation was a step in the right direction as compared to the architecture of the Southern 

African Development Coordinating Committee (SADCC) considering that the SADCC 

arrangement made no provision for a judicial body.757 SADC Protocol on Tribunal made 

provision for a tribunal jurisdiction that extends to disputes between States and to disputes 

between States and natural persons or legal persons.758 In a similar vein, the Tribunal like 

other international tribunals, the court was also directed to follow the rule on exhaustion of 

domestic remedies in considering the admissibility of cases.759 

  

In discharging its responsibilities, Art.21 (a) of the SADC Protocol on Tribunal directs this court 

to apply the SADC Treaty, protocols forming part of the SADC Treaty, subsidiary instruments 

adopted by the Summit, the Council, or other SADC institution.760 The Tribunal is also 

empowered to develop its own jurisprudence, having regard to applicable treaties, general 

principles, and rules of public international law and any other rules and principles of the law of 

States.761 
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The SADC member states took considerable time before activating the Tribunal.762 In spite of 

the express provision of the SADC Treaty, thirteen years lapsed between the adoption of the 

Treaty and the inauguration of the Tribunal.763 Some of the SADC member states are ascribed 

to the democratic type of government whilst others prefer the autocratic government; 

therefore, the establishment of the SADC Tribunal may not sit well with those who are not 

subscribing to the rule of law.764 In addition, the SADC member states avoid accounting for 

their human rights transgression caused by rampant atrocities in their countries.765 

 

The definition of regional integration according to Mkhandawire is known as market integration 

and a process by which the economic barriers against the exchange of goods, services, 

capital, and people between two or more countries are eliminated or reduced.766 The process 

of integration involves the establishment of common legal rules and legal systems for 

citizens.767 

  

4.1.1 Deconstructing the jurisdiction to adjudicate human rights 

The integration of human rights into the structure of Regional Economic Communities (RECs) 

is twofold; firstly, states have committed themselves to respect human rights by acceding to 

specific human rights treaties, conventions, or declarations on the international, regional, and 

sub-regional level.768 Among others, some of the international instruments include the 

Universal Declaration of Human Rights, the International Covenant on Civil and Political 

Rights, and on Economic, Social and Cultural Rights, the Convention on the Elimination of 

Racial Discrimination, or the African Charter on Human and Peoples' Rights.769  

  

It is noteworthy that the obligations and commitments resulting from this international 

instrument are also conceptualised in the REC's constitutive documents.770 There is a 

relationship between human rights and economic development because the latter contributes 

to economic development by guaranteeing a protected space where the elites cannot 

monopolise development processes, policies, and programs.771 There is an interrelationship 
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between human rights and economic development and this has prompted the discussions in 

the world community.772 Therefore, it is against this background that human rights are given 

more effect through economic growth, as the ultimate result of economic growth is the 

increasing availability of resources, resulting in a reduction of poverty and a higher standard 

of living.773 

 

The promotion of human rights plays a significant role in the process of regional integration as 

articulated in the Abuja Treaty as well as the REC constitutive legal instruments.774 It is 

important to highlight that the integration process faced many challenges, which also touched 

on human rights, for example, a fear of states losing their autonomy, the fear of losing identity, 

socio-economic disparity among member states, historical disagreements, lack of vision and 

unwillingness to share resources are some of the challenges facing integration.775 The 

promotion and protection of human rights is part of SADC's priority as a regional organisation 

that furthers socio-economic cooperation and integration, as well as political and security 

cooperation among its member states.776 SADC took the initiative to draft a SADC Human 

Rights Charter as proposed by NGOs of several SADC member states but this legal document 

has never been signed and ratified.777 In the course of the establishment of the SADC Tribunal, 

panel experts considered the possibility of separating human rights instruments such as the 

Protocol of Human Rights or separate Southern African Convention on Human Rights; 

therefore, none of these has been attained.778 

  

 Nevertheless, SADC legal frameworks contained human rights provisions, for example, in its 

Preamble; the SADC Treaty determines the progress and well-being of the people of southern 

Africa and recognize the need to involve the people of the SADC region in the process of 

development and integration through guaranteeing democratic rights and observing human 

rights and the rule of law.779 In terms of Art.4, (c) member states should ensure that they 

observe the principle of the rule of law, democracy, and human rights.780  

  

Based on this provision, a question remains "Does the SADC Tribunal have the jurisdiction to 

preside over human rights complaints?" Secondly, the crucial question is whether express 
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provision should have been added in the SADC Declaration and Treaty to give the Tribunal 

an express human rights jurisdiction. It is imperative to make a determination under the 

existing provisions of the SADC Declaration, Treaty, and SADC Protocol on the Tribunal that 

there is sufficient basis to support the Tribunal's assumption of human rights jurisdiction.781 It 

is noteworthy to refer to the Articles 4, 5, and 6 of the Consolidated SADC Treaty read in 

conjunction with Articles 14 and 15 of the Protocol on the Tribunal.782 Article 4 of the SADC 

Treaty deals with the principles in accordance with the SADC and its member states are 

expected to act in pursuit of integration, expressly including human rights, democracy, and 

rule of law.783 Article 5 sets out the objectives of SADC with reference to the promotion of 

common values transmitted through institutions which democratic, legitimate, and effective, 

as well as the objective to consolidate, defend, and maintain democracy, peace, security, and 

stability.784 Art. 6 (1) states that the SADC member state undertakes to adopt measures to 

promote the achievement of the objectives of SADC and refrain from taking any measures 

likely to jeopardise the sustenance of its principles.785 Art.33 (1) (b) threatens sanctions to 

member states, which undermines the principles of the SADC.786 

 The above-highlighted provisions, which give express powers to the SADC Tribunal to preside 

over human rights matters.787  Ebobrah posits that  Arts.4,5,6 and 33 of the SADC Treaty on 

their own do not give express powers to the SADC Tribunal to have human rights jurisdiction, 

therefore there is no way the tribunal can claim human rights jurisdiction under the prevailing 

Treaty regime.788 Based on uncertain provisions of Arts, 4, 5, 6, and 33 of the SADC Treaty, 

the government of Zimbabwe in its defence stated that these principles as articulated in Art.4 

(c) are not an end to themselves.789 The government further stated this provision is a means 

to an end and consequently that they cannot create legally enforceable obligations in 

themselves in the absence or explicit language to that effect.790 The lack of explicit wording of 

the provision of the SADC Treaty has created a lacuna concerning the human rights 

jurisdiction of the SADC Tribunal.791 
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The government of Zimbabwe raised a question of jurisdiction of the Tribunal on several 

grounds; firstly, the submission was that the plaintiff did not exhaust local remedies.792 In Mike 

Campbell and Others (Pty) Ltd v The Republic of Zimbabwe793 the Tribunal has made 

reference to the European Court of Human Rights (the ECtHR) and the African Commission 

on Human Rights and People Rights (the African Commission) which acknowledged that the 

principle of the exhaustion of local remedies was well established in the procedures of human 

rights bodies.794 In situations where there are no local remedies, the applicant may approach 

the municipal courts of another member states in order to seek legal recourse.795 A practical 

example, the applicant in Mike Campbell's case approached the Northern Gauteng High Court 

and the Constitutional Court of the Republic of South Africa to seek a court order to enforce 

the SADC Tribunal rulings.796  It is noteworthy that this condition did not apply where no 

domestic remedies were available or where they were ineffective.797 The Supreme Court of 

Zimbabwe confirmed that the jurisdiction of the courts was ousted in relation to the applicants 

in lieu of Amendment 17 of the Constitution of Zimbabwe.798 Secondly, the Zimbabwean 

government raised a defence that the Tribunal did not have jurisdiction in relation to human 

rights disputes.799 According to the government of Zimbabwe, the human rights principles and 

objectives, as contained in Arts. 4(c) and 6(2) of the SADC Treaty were not enforceable, as 

they did not spell out the benchmarks for measuring the conduct of member states in relation 

to human rights.800 The government of Zimbabwe contends that these principles could only be 

enforced once a Protocol on Human Rights and Land Reform had been adopted and ratified 

by member states.801 In defence, Zimbabwe reiterated that borrowing instead from human 

rights standards in other treaties amounts to legislating by the Tribunal on behalf of member 

states802. In reply, the Tribunal has stated that the adoption of a separate Protocol on human 

rights was unnecessary.803 In support of this argument, the Tribunal referred to Art.21 (b) of 

the Protocol on Tribunal, which mandated the Tribunal to develop its own jurisprudence, 

having regard to applicable treaties, general principles, and rules of public international law.804  
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 Magliveras supports the view that Art.21 of the SADC Protocol on Tribunal gives the Tribunal 

the powers to rule on human rights matters because this judicial court shall develop its own 

community jurisprudence by taking into account the applicable treaties, general principles, and 

rules of public international law and any rules and principles of the law of member states.805 

This provision gives the Tribunal the incidental competence to pronounce upon issues relating 

to the protection of human rights norms by member states and possibly by SADC 

Institutions.806 The wording "any applicable treaties" includes any regional multilateral human 

rights instruments, for example, the African Charter on Human and Peoples' Rights, the 

International Covenant on Civil and Political  Rights, and the International Covenant on 

Economic, Social and Cultural Rights, ratified by member states involved in litigation before 

the Tribunal.807It is noteworthy that human rights norms have been considered as forming part 

of the general principles of international law.808 The argument raised by the Tribunal against 

the Government of Zimbabwe was justifiable as they confirmed that the principle and 

objectives could constitute a binding obligation.809 This argument is supported by Art.38 (1) (c) 

of the Statute of the International Court of Justice, which acknowledges, "the general principles 

of law recognized by civilized nations" as binding source of international law.810 Art.21 (b) 

concretises the principle of systematic integration which is contained in Art.31 (3) (c) of the 

Vienna Convention on the Law of Treaties and constitutes customary international law.811 The 

provisions require the judicial bodies to take into account any relevant rules of international 

law applicable in the relations between the parties.812 The Tribunal acted in accordance with 

international law when relying on human rights instruments ratified by Zimbabwe in order to 

determine the meaning of the concepts "human rights" and "rule of law" as articulated in Art.4 

(c) of the SADC Declaration and Treaty.813 The issue that needs to be determined is to 

establish whether the principles contained in Arts.4 (c) and 6(2) of the SADC Declaration and 

Treaty were intended to invest individuals in the member states with rights that could be 

directly invoked before the Tribunal.814 Clearly, these provisions are phrased as State 

obligations and not as individual rights, which is usually the case with human rights treaties 
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that guarantee enforceable rights.815 On deciding the merits of the case, the Tribunal 

concluded that Art.4 (c) of the SADC Declaration and Treaty was violated, while the majority 

of four judges to one also found a violation of Art. 6(2).816 The Tribunal found that the 

fundamental requirement of the rule of law is that those who are affected by the law be heard 

before they are deprived of a right, interest, or legitimate expectation.817 It is settled law that 

the concept of the rule of law should be embraced based on the following premises, the right 

of access to the courts and the right to a fair hearing before an individual is deprived of a 

rights.818 

 The judges in the Mike Campbell and Others (Pty) Ltd v The Republic of Zimbabwe case 

referred to the decisions of the European Court of Human Rights (ECtHR) and the Inter-

American Court of Human Rights (IACtHR) as examples of persuasive authority.819 The court 

further referred to Art.7 (1) of the African Charter, an instrument to which Zimbabwe is a party, 

and the provision provides a right to appeal to competent national organs against acts violating 

a fundamental right.820 When interpreting the racial discrimination in Art.6 (2) SADC Treaty, 

the Tribunal referred to four treaties which Zimbabwe was a party and which outlawed racial 

discrimination. The following international instruments, namely Art.2 of the African Charter, 

Art.2 (1) of the International Covenant on Civil and Political Rights (ICCPR) and Art.2 (2) of 

the International Covenant on Economic, Social and Cultural Rights (ICESCR), as well as the 

Convention on the Elimination of all forms of Racial Discrimination ratified by the government 

of Zimbabwe.821 

  

The Tribunal referred to all these international instruments, which the government of 

Zimbabwe as a member state is obliged to respect, protect, and promote the principles of non-

discrimination and it must therefore prohibit and outlaw any discrimination based on the 

grounds of race in its laws, policies and practices.822 Art.16 (1) of the SADC Treaty empowers 

the Tribunal to ensure adherence to and proper interpretation of the provisions of the Treaty 

and to adjudicate on such disputes as may be referred to it.823 Based on the literal 

interpretation of Arts. 4, 5, 6, and 33 of the SADC Treaty gave competence to the Tribunal as 
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having jurisdiction over all issues contained in the Treaty including human rights.824 Art. 14 

and 15 of the SADC Protocol on Tribunal requires that all disputes and applications so referred 

need to be in accordance with the SADC Treaty and the Protocol.825 This gave the necessity 

to locate human rights within the Treaty framework.826 

  

Ebobrah contends that although Mike Campbell is a classical case in which the SADC Tribunal 

affirms their jurisdiction to preside over the human rights complaint lodged by Mike Campbell 

and Others (Pty) Ltd supported by Art.4(c) of the SADC Treaty.827 However, the manner in 

which Arts.4, 5, 6, and 33 of the SADC Treaty have been crafted does not give explicit powers 

to the Tribunal to have competence over human rights matters.828 It is therefore debatable 

whether the statement of fundamental principles in the SADC Treaty confers rights on citizens 

or imposes obligations on states.829 Academic commentators in support of human rights 

jurisdiction under the Treaty regime may find the provisions of Arts. 4, 5, 6, and 33 of the 

SADC Treaty, as well as the provisions of Arts. 14 and 15 of the SADC Protocol on Tribunal 

give the Tribunal human rights jurisdiction.830 

 

 On the contrary, the decision of the Campbell case alone cannot extinguish the contending 

view, therefore it is in this context that further qualification of the principle of human rights, 

democracy, and the rule of law would be desirable.831 The Tribunal argued that the adoption 

of a separate Protocol on the Tribunal on Human Rights was unnecessary.832 It is crucial to 

make reference to Art.21 of the SADC Protocol on Tribunal gives the Tribunal the powers to 

develop its own community jurisprudence as sufficient to close the lacuna created in the 

absence of human rights catalogue.833 De Wet concurs with the argument raised by the SADC 

Judges and agrees with it that the principles and objectives of the SADC Declaration and 

Treaty constitute a binding obligation.834 This argument is also supported by the Art.38 (1) (c) 

of the Statute of the International Court of Justice that acknowledges "the general principles 

of law recognised by civilised nations as a binding source of international law.835 Art. 31(3) (1) 
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(c) of the Vienna Convention on the Law of Treaties also cement the principle of systematic 

integration which also constitutes customary international law.836 The provisions require the 

judicial bodies to take into account any relevant rules of international law applicable to the 

relations between the parties.837 The Tribunal was correct to make reference to human rights 

instruments ratified by Zimbabwe in order to determine the meaning of the concepts "human 

rights" and "rule of law" as stipulated in Art.4(c) of the SADC Treaty. The same applied to the 

provision of Art.6 (2) of the SADC Treaty.838 

  

A comparative analysis of three regional courts, namely the COMESA, EAC, and SADC have 

in common the binding nature of their jurisdiction for those states that expressly accept it.839 

The ratification or adoption of the normative instruments establishing the judicial body implies 

ipso facto the member state's acceptance of its jurisdiction, without requiring their further 

consent case by case.840 

 

4.1.1.3 Implementation of the Decision and Judgements of African Regional Human 

Rights Tribunals: Reflections on the barriers to State Compliance and the Lessons 

Learnt 

 

Ayeni posits that Africa is not lacking in human rights jurisprudence but what is lacking is 

genuine commitment on the part of state actors to implement the decisions and judgements 

of the various human rights bodies.841 Contributing factors to lack of implementation of 

decisions or judgement of human rights tribunal are poor supervision mechanisms, weak 

domestic infrastructure, weak institutions caused by strong men syndrome and poor 

observance of the rule of law, poor institutional designs of regional and sub-regional Human 

Rights Tribunal, lack of awareness and erroneous perceptions about international human 

rights system, ineffective follow-up as well as a poor system of governance in many states.842 

 

It is imperative to indicate that the regional systems for the promotion and protection of human 

rights are vital building blocks and pillars of the international human rights system.843 The 

Ayeni state that the adoption in 1945 of the United Nations (UN) Charter set in motion the 
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process for the internationalisation of human rights which most of the African countries ratified 

it.844 Other international instruments adopted in 1948 are the Universal Declaration of Human 

Rights (UDHR), which has been described as the centrepiece of international human rights 

law.845 Article 52 of the UN Charter provides for the creation of regional arrangement or 

agencies, provided such arrangement are in conjunction with the principles and purpose of 

the United Nations.846 This provision of the Charter relates mainly to regional 

intergovernmental organisations, the emergence of the regional human rights mechanism 

linked more directly to the regional and international efforts, which followed the adoption of the 

UDHR.847 The significance of the regional human rights systems is that they are accessible, 

offer relatively more effective institutional mechanisms for the protection of human rights, and 

provide regional perspectives to the development of international human rights norms and 

standard.848  

 

Ayeni state that two of these tribunals, the African Commission and Children’s Rights 

Committee are quasi-judicial in nature, whilst the African court has the full character of a 

court.849 One interesting feature of the African human rights architecture is the existence of 

sub-regional trade courts that in instances rely on regional human rights treaties for 

adjudicating individual complaints.850 Although there are several regional sub-regional judicial 

bodies in Africa, only three of them, namely the ECOWAS Community Court of Justice (ECCJ), 

the East African Court of Justice (EACJ) and the Tribunal of the Southern African Development 

Community (SADC Tribunal) have decided significant human rights-related cases to be 

regarded as human rights tribunals.851 It is noteworthy that the ECCJ has a clear and unlimited 

jurisdictional mandate to adjudicate human rights cases.852 On the other hand, the EACJ in 

recent years has assumed limited human rights jurisdiction in terms of Article 6 of the EAC 

Treaty.853 Despite the disbandment of the SADC Tribunal and the proposed closure of the 

Tribunal to private individuals, the obligations of the member states of SADC to execute, 

implement and comply with all the existing decisions of the defunct SADC Tribunal remain 

active.854 
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4.1.1.3.1 State Compliance, Reparations Orders and Human Rights Tribunals 

 

Ayeni defines state compliance as the conformity between state actions or factual situation at 

the domestic level on the one hand and discrete obligation or reparation order prescribed in a 

judicial decision on the other.855 Scholars are of the view that compliance is the result of 

coincidence, inadvertence or reasons extrinsic to a legal rule or reparation order of a Human 

Right Tribunal (HRT).856 Others have argued that the focus on compliance tends to 

oversimplify the various ways through which international law have effect at the domestic 

level.857  

 

Implementation refers to the process of taking measures whether legislative, judicial or 

administrative to give effect to a legal rule or decision of HRT.858 It is noteworthy to indicate 

that implementation is a process that leads to compliance, in other words compliance is the 

end-point or end-result of implementation.859 

 

Ayeni state that international tribunal describes all layers of post-national judicial institutions 

that involves at least two states. In other words, ‘international’ comprises global, regional and 

sub-regional arrangements.860 It is noteworthy that the judicial bodies set up by the African 

continental body, the African Union (AU), and those set up by the respective regional 

economic communities (RECs) in Africa are regarded as African regional tribunals.861 Scholars 

such as Ayeni, Helfer and Slaughter defines a tribunal as a judicial body which renders legally 

binding decisions like domestic courts.862 But the narrow definition overlooks the fact that even 

the so-called courts also exercise quasi-judicial mandates like giving advisory opinions and 

facilitating amicable settlement.863 Regional Human Rights Tribunals refers to both judicial and 

quasi-judicial bodies that monitor the implementation of regional human rights treaties through 

inter-state or individual complaints procedures.864 On the other hand, the term “decision” is 

used in respect of quasi-judicial HRTs to describe the totality of the submissions, views, written 
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observations or findings of the tribunal in respect of specific aspects of the case.865 Judgement 

refers to the totality of written observations and submissions of a court or judicial HRT in 

respect of a case.866 

 

The decisions of the HRTs usually contain one or more ‘discrete obligations’, ‘discrete 

mandates’ or recommendations which states are required to implement in order to redress the 

violations established against them.867 These discrete obligations, mandates or 

recommendations are referred to as reparation orders.868 

 

4.1.1.3.2 Challenges of Regional Human Rights Tribunals in Africa 

 

The single most important challenge facing regional HRTs in Africa is non-compliance by state 

parties with their decisions.869 It is imperative to indicate that in order for the HRTs to fulfil their 

mandate, there is a need for them to identify and address the barriers to state compliance.870 

Viljoen and Louw conducted an analysis of the status of compliance with recommendations of 

the African Commission in 44 communications as at 2004, found that only six (representing 

14 percent) of the 44 decisions have been fully complied with.871 There is debate on how to 

measure state compliance; however, there is consensus among scholars that the rate of state 

compliance with recommendations of the African Commission is generally low.872 As 

mechanism of addressing this low compliance with HRTs decision, the establishment of 

African Court was seen as a solution in addressing many failure of the African Commission by 

issuing legally binding decisions, has not been able to raise significantly the compliance profile 

of African states.873 Scholars such as Ayeni, Slaughter and Viljoen concur that the problem of 

non-compliance seems to be associated with the lack of political will by African heads of states 

as well as political organs of the AU to enforce decisions of the various regional human rights 

bodies.874 The establishment of additional bodies as the AU is fond of doing is not likely to 

solve the problem of state’ non-compliance.875 
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Another study conducted in 2013 by Adjolohoun found that 66 percent of the merit decisions 

of the ECCJ have been fully complied with and implemented by states.876 Despite this positive 

outcome, recently the ECCJ has decried non-compliance with its decisions.877 Similar 

challenges was noted regarding failure of some member states of ECOWAS to designate their 

focal points has some consequences for state compliance, thus non-designation of focal 

points is not the only cause of state non-compliance.878 It is noteworthy that states, which have 

designated their focal points such as Nigeria still default in complying with judgements of the 

ECCJ demonstrates that there, are more serious issues at stake than the lack of focal 

points.879 Some of the challenges responsible for the poor rate of state compliance with 

decisions of regional HRTs in Africa are as follows: 

 

4.1.1.4.1 Poor Coordination 

 

Ayeni posits that lack of coordination is a principal challenge facing HRTs in Africa.880 There 

is a very limited coordination among the various HRTs and this is evident at both regional and 

sub-regional levels.881 At the regional level there is a lack of coordination among the three 

main regional HRTs, namely the African Commission, the African Court and the African 

Children’s Rights Committee.882 Scholars posits that there a very limited coordination among 

three main regional human rights tribunals in Africa and the various sub-regional tribunals.883 

The establishment of the African Court of Justice and Human and People’s Rights was a 

mechanism to fill the gaps identified within the African Commission.884 It is imperative to 

indicate that the African Court would have competence to receive appeals from courts of the 

RECs.885 According to their founding treaties; decisions of each of the sub-regional tribunal 

are final and not appealable to any other regional tribunals.886 Ayeni posits that there are three 
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tribunals that exercises full human rights jurisdiction in Africa, namely the African Court, the 

African Commission and the ECOWAS Court of Justice.887 These courts interpret the African 

Charter, however there is no formal agreement as to which these tribunals has primary 

responsibility for interpreting the provisions of the Charter.888 It is noteworthy to indicate that 

in principle it would seem the African Court has the overriding competence for the 

interpretation of the African Charter.889 Viljoen states that the complementarity between the 

African Court and African Commission is that the court can “overrule” the Commission.890 The 

only concern is that there is a lack of clarity on the hierarchy of competing interpretative 

competences of regional and sub-regional tribunal, which is one challenge that has 

implications for the harmonious relationship of African HRTs in the future.891  

 

The ECCJ is the only sub-regional court in 2018, which exercises full human rights jurisdiction 

based on the African Charter.892 The only difference between these regional courts is that the 

now defunct SADC Tribunal are hot linked to the African Charter.893 

 

4.1.1.4.2 Jurisdictional Overlaps 

 

Ayeni posits that the African Court was established to complement the protective mandate of 

the African Commission.894 This explanation implies that the African Commission retains 

almost exclusive control over the promotion of human and peoples’ rights in terms of the Africa 

Charter.895 Some scholars such as Heyns and Padilla suggested that the African Commission 

should surrender its protective mandate to the African Court, thus allowing the Commission to 

focus on promotional activities.896 Viljoen is of the view that the suggestion raised by Heyns 

and Padilla that African Commission should surrender its protective mandate to African Court 

is premature.897 It is imperative to highlight that 33 out of 54 member states have ratified the 

Protocol setting up the African Court, and only ten states have made article 34)6) declaration 

which allows individual access to the court, thus four of these states have withdrawn their 
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special declaration.898 Ayeni opined that the protective mandate of the African Commission is 

the only complaint mechanism available under the African Charter for individuals in the state 

that are yet to ratify the Court’s Protocol.899 

 

In certain cases, the jurisdiction of regional court and sub-regional tribunals overlaps.900 The 

recurring question has been at what point does the decision of a sub-regional court create a 

re judicata effects on the jurisdiction of a regional court and vice versa.901 Ayeni is of the view 

that while the regional HRTs rely on the African Charter and other AU human rights treaties, 

sub-regional courts more often than not rely on their founding treaties.902 

 

4.1.1.4.3 The Problem of Forum Shopping 

 

Ayeni opined that forum shopping literally means choosing from multiple forums, the practice 

whereby litigants submit their legal disputes to court they believe would produce the most 

favourable judgement.903 The practice may lead to a dearth of cases in one tribunal and the 

overload of cases in another.904 Scholars such as Kazoba and Mmbando states that this is a 

major challenge regional and sub-regional HRTs selected for this study will have to contend 

with as they develop their jurisprudence.905 Viljoen opined that litigants’ choice of forum is 

influenced by a cluster of factors including the type of provision litigants are seeking to enforce, 

the likelihood of success drawing from the tribunal’s previous jurisprudence, and the legal 

effect of the decision of the tribunal.906 Other issues contributing to forum shopping are 

logistical factors that influences litigants to choose one international tribunal over another is 

accessibility criteria.907 A practical example of forum shopping is the ECOWAS Court of 

Justice, which has no requirement for exhaustion of domestic remedies has been inundated 

with cases.908 It is imperative to indicate that the dearth of cases in one tribunal and overflow 

in another tribunal is one challenge the selected regional and sub-regional HRTs will have to 

face eventually.909 
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4.1.1.4.4 Hostile Response from Government Officials 

 

Ayeni opined that the African Commission is no stranger to backlashes and hostile responses 

from state representatives and government delegations.910 On several occasions, state 

representatives have mounted high-level resistance to the adoption of reports containing 

decisions of the Commission, which the government found to be offensive or embarrassing.911 

It is noteworthy to mention that the government of Zimbabwe was found to be on wrong side 

by refusing comply with the decision of the African Commission. A practical example, in 2004, 

the African Commission submitted its 17th Activity Report to the AU Assembly for adoption as 

required by article 59 of the African Charter.912 This report contained a final report of an on-

site mission to Zimbabwe in which the Commission presented damning allegations of human 

rights violations against the government.913 When the report was presented for adoption at the 

third ordinary session of the AU Assembly in 2004, the government of Zimbabwe raised 

objection that it had no prior access to the mission report thus was not given an opportunity to 

respond to it.914 In reaction to the government of Zimbabwe’s objection, AU Assembly 

suspended the publication of the entire 17th Activity Report of the Commission until the 

comments of the government of Zimbabwe were attached to the mission report.915 

 

In similar vein, another backlash or resistance against the decisions of the African Commission 

regarding the 19th Activity Report was spearheaded by Ethiopia, Eritrea, Zimbabwe, Uganda 

and Sudan.916 These member states alleges alleged the Commission publicised those 

resolutions prior to their adoption by the relevant AU organs.917 In reaction to allegation, the 

Executive Council of the AU took a decision that the African Commission should expunge the 

affected resolutions from its activity report until the states concerned responded to the 

resolution.918 In case between Zimbabwe Human Rights NGO Forum v Zimbabwe919 the 
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government of Zimbabwe demonstrated its dissatisfaction against the African Commission 

presentation of the 20th Activity Report to the AU Executive Council and the publication of the 

Commission’s decisions. The AU Executive Council refused to approve the decision for the 

publication until the decision was formally communicated to the government of Zimbabwe and 

the government was given three months to respond to the decision of the Commission.920 

 

Another case of Good v Botswana,921 the government of Botswana stated through a 

Diplomatic Note that ‘the Government has made its position clear that it is not bound by the 

decision of the Commission.922Another case of International Pen and Others (On behalf of 

Ken SARO-Wiwa) v. Nigeria,923 the African Commission issued a provisional measure 

requesting the government of Nigeria to suspend the execution of the ‘Ogoni nine’ pending 

the determination of their complaints before the commission. The request was ignored by the 

government and proceeded with haste execute all nine applicants.924 Ayeni opined sub-

regional tribunals in Africa have experienced more political backlash.925 For example, attempts 

by the ECCJ, the EACJ and the SADC Tribunal to invest in themselves human rights 

jurisdiction through creative interpretation of their founding treaties attracted hostile reactions 

from states.926 It is imperative to indicate that one attempts succeeded, another failed while 

the third was redirected.927 In the case of Mike Campbell and Others v. Republic of Zimbabwe, 

the tribunal made rulings against the government of Zimbabwe, therefore in retaliation the 

government mounted a campaign that resulted ultimately in the suspension of the Tribunal 

and the abolition of access rights for private litigants.928 

 

In case of Anyang Nyong’o v. Attorney General of Kenya, the government of Kenya sought to 

abolish the East African Court of Justice following the ruling of the court, which challenged the 

election of a Kenya national into the East African Legislative Assembly.929 Another case of 

Musa Saidykhan v. the Gambia, the government of the Gambia responded by submitting a 

proposal to the ECOWAS Commission seeking to amend the 2005 ECOWAS Supplementary 
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Protocol.930 The proposed amendment included the provisions that would reduce the powers 

and jurisdiction of the court, create an appellate chamber and introduce additional admissibility 

criteria.931 

 

4.1.2 Lack of vested powers to sanction  

The SADC Tribunal as the regional court in the SADC region should have been given vested 

powers to sanction or issue penalties to member states who failed to enforce its decisions or 

judgments.932 One of the shortcomings was that the SADC Treaty and the Protocol on Tribunal 

had an impact on the functioning of the Tribunal relating to the community's sanction regime.933  

Arts. 24(3) and 32 of the Protocol on Tribunal play a significant role in the analysis of the 

Tribunal's judgment and sanctions regime of SADC.934 On the other hand, Art. 16(5) of the 

SADC Treaty and art. 24(3) of the SADC Protocol on Tribunals affirms that decisions of the 

Tribunal are final and binding.935 Ebobrah argues that there are some ambiguity in the 

interpretations of these provisions.936 On the one hand, the argument that can be made is that 

the decision of the Tribunal is final and binding as stipulated in Art. 24(3) of the SADC Protocol 

on Tribunal and the proviso relates to the absence of appeal structure within the SADC 

framework and before any other international court or Tribunal.937 

  

These ambiguities in the provision of the SADC treaty and Protocol on Tribunal seem to have 

been done deliberately to give the SADC Heads of State and Government to decide on 

appropriate sanction on a case-by-case.938 Art.24 (3) of the SADC Protocol on Tribunal gives 

the impression that its decision is final and binding but in reality, the SADC Heads of State 

and Government decides on which appropriate action should be taken against the defaulting 

member state.939 The question is "Is the SADC Tribunal an independent judiciary whose 

judgments are final and binding on defaulting member states? It is imperative to have a clear 

understanding of what is meant by judicial independence; therefore, the SADC Treaty provides 

that member states shall act in accordance with the principles of human rights, democracy, 
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and the rule of law.940 The provision places an obligation upon the institutions of SADC to 

reciprocate such principles.941 Scholars such as Raz posits that in order for the rule of law to 

flourish, it requires that the independence of the judiciary be guaranteed as well as the courts 

having the review powers over the implementation of the other principles.942 

  

The principle that a court of law should be independent and impartial is entrenched in many 

legal systems and in all major international human rights instruments.943 There is a notion that 

judicial independence derives from the doctrine of the separation of powers as advanced by 

Montesquieu944, a French Philosopher he cautioned that; "there is no liberty, if the judiciary 

power is not separate from the legislative and executive. Were it joined with the legislative, 

the life and liberty of the subjects would be exposed to arbitrary control, for the judge would 

be the legislator. Were it joined to the executive power, the judge might behave with violence 

and oppression." 

 

There is no precise definition of judicial independence but it can be stated that it is the ability 

of a judicial officer to decide a matter free from any pressure.945 It is also submitted that the 

judicial organ should be independent of any concentrations or influences of power.946 In order 

to bring more clarity on the meaning of judicial independence, a reference to an article by 

Cannon and Warlam which observed that judicial independence considers protection against 

outside pressure, such as the executive, governments, the press, media, public debate, and 

political parties.947 Other scholars such as Cannon made an assertion that judicial 

independence relates to the duty of outsiders not to interfere with the judges948. 

 

The importance of judicial independence has been affirmed in various documents such as the 

United Nations Basic Principles on the Independence of the Judiciary, the International Bar 

Association Code of Minimum Standards of Judicial Independence approved in New Delhi in 

1982, the Montreal Universal Declaration on the Independence of Justice (1983), the Beijing 

Statement of Principles of the Independence of the Judiciary in the LAWASIA Region (1995), 
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and the Syracuse Principles.949 Adopted by the seventh United Nations Conference on the 

Prevention of Crime and the Treatment of Offenders in 1985 and endorsed by the General 

Assembly later that year. It is noteworthy that the Montreal Declaration is significant in the 

present context since it is the only document contains provisions aimed specifically at the 

international judiciary.950 The relevant provision of this declaration, specifically art. 1.2 of the 

Burg House Principles state that: "Where a court is established as an organ or under the 

auspices of an international organisation, the court and judges shall exercise their judicial 

functions free from interference from other organs or authorities of that organisation. This 

freedom shall apply both to the judicial process in pending cases, including the assignment of 

cases to a particular judge, and to the operation of the court and its registry."951 

 

This provision has been echoed in an observation by the African Commission in which they 

noted that in all cases the independence of a court must be appreciated with regard to the 

degree of independence of the judiciary vis-a-vis the executive.952 A classical case as an 

example of miscarriage of judicial independence was Mike Campbell and Others (Pty) Ltd v 

The Republic of Zimbabwe, a registered company instituted a case with the Tribunal to 

challenge the acquisition of agricultural land by the government of Zimbabwe on the basis of 

amongst others, the implementation of Land Reform Policy which permits the government to 

expropriate the farms without compensation.953 The matter was pending in the Supreme Court 

of Zimbabwe at the time.954 The Tribunal's judgment was in favour of the applicant and the 

government of Zimbabwe was ordered to take no steps or permit no steps to be taken, directly 

or indirectly, whether by its agents or by orders, to evict from or interfere with the peaceful 

residence on and beneficial use of the farm known as Mount Carmel of Railway.955 The 

government of Zimbabwe scoffed at the Tribunal judgment and then President Mugabe uttered 

that this judgment was absolute nonsense.956 

  
After numerous attempts by applicants to request the SADC Tribunal to intervene in 

compelling the government of Zimbabwe to comply with the judgment, the Tribunal referred 
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Zimbabwe to the SADC Council of Ministers for appropriate action.957 In terms of the SADC 

Treaty, the Ministers should have recommended sanctions or suspension, but instead of 

suspending Zimbabwe as it has transgressed the provisions of the SADC Treaty as it has 

done to Madagascar, the SADC preferred to suspend the Tribunal under the guise of a review 

process at the request of the Zimbabwe government.958 

  
 It is noteworthy that the SADC Summit in August 2010 took a decision to reduce operations 

of the Tribunal to allow time to consider this issue of review, which was eventually 

commissioned by SADC.959 The WTI Advisors led by Prof. Bartels issued the following 

recommendations: the SADC Tribunal had the legal authority to deal with individual human 

rights petitions, SADC Community law is supreme to domestic laws and constitutions and 

decisions of the SADC Tribunal are binding and enforceable within the territories of all SADC 

member states.960 

 

It is noteworthy that African countries protect their own national sovereignty, which they gained 

through hardship from European colonisers; hence, it is difficult to cede their sovereignty to 

the courts.961 Aligning themselves to the protection of their sovereignty these countries 

resorted to establishing intergovernmental organisations, therefore this model of interstate 

cooperation is able to suit states' needs for granting their national sovereignty.962 The system 

of intergovernmental organisation limits the role of the judicial institutions and this is the reason 

why African countries are perceived by Western countries as having no litigation culture, 

although this mechanism is governed by principles and rules of international law.963 It is 

imperative to indicate that African countries do not want to pull each other to the court of law; 

instead, they prefer to use quiet diplomacy as a mechanism for avoiding conflict or 

confrontation with one another.964 These countries use the mechanism that they adopt as non-

binding acts, should they decide to bind each other they adopt the agreements and protocols 

that only bind signatory parties and not create rights and obligations.965 In this system, the 
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potential disputes involve member states exclusively and to settle them they prefer to resort 

to diplomatic and political means in order to preserve their national sovereignty.966 

  

A practical example is the suspension of the SADC Tribunal by member states who were not 

willing to reprimand the government of Zimbabwe for its failure to implement the Tribunal 

rulings967. The problem of the SADC tribunal started soon after its creation when it heard and 

ruled on a number of cases against the Zimbabwean government between 2007 and 2009.968 

  

4.1.3 Understanding the Regional Integration in Southern Africa 

The purpose of the discussions on regional integration is to clarify the meaning thereof and 

the goals that the SADC member states seek to achieve with the integration.969 The primary 

objective of regional cooperation or integration is to reverse the continent's economic decline, 

promote development, and strengthen the SADC region's position in Africa and the world at 

large.970 The regional integration in the SADC region is in jeopardy due to policymakers who 

were unduly influenced by the European integration model and failed to face the reality of the 

political and economic state of African countries.971 It is imperative to indicate that SADC 

members are not keen to follow the European model of regional courts, which were bestowed 

with powers to preside over human rights complaints and to ensure that the rule of law 

prevails.972 These member states have copied this model in order to receive foreign 

investments because foreign investors want certainty and stability before they can invest in 

countries where there is a rule of law, democracy, and protection of human rights.973  

 

The SADC Tribunal is one of the institutions of SADC established to ensure that regional 

integration in the region becomes a reality and that member states adhere to the constitutive 

documents of the Regional Economic Communities (RECs).974 Efforts to ensure regional 

integration in Africa began at a sub-regional level and not at the continental level.975 These 

efforts yielded little progress, especially in the immediate post-independence era.976 The slow 

pace of regional integration triggers negative thoughts among scholars such as Nkatha who 
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suggests that it should be recalled, although this project presupposes the existence of the 

cultural foundation of common loyalties, the objective of similarities of national problems and 

potential awareness of common interest that are essential for sustaining international 

institutions.977 

  

It is vital to indicate that shared historical, cultural, trade, and development links sustain an 

affinity that boosts the potential for integration and maintenance of common regional 

standards.978 In accordance with the European Union (EU), the integration process is not only 

about the rules, directives, and regulations but also about the population of the states playing 

an active part including the legal persons operating therein979. It is noteworthy that the 

integration rules are of direct concern to them; they are beneficiaries of their correct 

implementation and application both by the participating states and by the Organisation.980 

The regional integration in Africa, the constitutive documents or instruments and other 

documents of various regional economic communities portray these institutions as essentially 

economic integration schemes.981 Many of these constitutive documents of Regional 

Economic Communities (RECs) in Africa have provisions that deal with the protection of 

human rights, which mark a significant development.982 

  

Regional integration assumes that neighbouring countries that have similar economic, socio-

political, and security problems may benefit from integrating their economies, and this system 

creates a situation of mutual interdependence and development.983 

  

Phooko opines that the primary purpose of the establishment of RECs was to deal with 

economic issues, which resulted in a connection between the objectives of the regional 

integration and the realisation of human rights.984 It is noteworthy that each of these sub-

regional communities has a tribunal that is formed in terms of their respective constituent 

documents, for example, the Southern African Development Communities Tribunal (SADC 

Tribunal), the Economic Community of West African States Community Court of Justice (the 

ECOWAS CCJ), and the East African Court of Justice (EACJ).985 These Tribunals play a 
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pivotal role as instruments used to promote regional integration on the African continent and 

are responsible for interpreting and applying treaty provisions in order to resolve disputes 

arising from economic integration.986 The judicial courts do not have jurisdiction to protect 

human rights but through express or implied mandates, they have adjudicated over cases 

involving allegations of the violation of human rights.987 

  

4.1.3.1 Jurisdiction of International Organisations 

The jurisdiction of international organisations is determined by the constitution or treaty 

establishing them and this instrument bestows powers that the organisation possesses and 

the extent to which those powers are to be performed.988 In most instances, these constituent 

documents are not precise regarding the powers that an organisation possesses or must have, 

especially when this instrument is silent or ambiguous on jurisdictional aspects.989 In the case 

of the SADC Tribunal, the powers are conferred on it by member states through the SADC 

Treaty and the Protocol on the Tribunal and Rules of Procedures thereof.990 The SADC 

Protocol on Tribunal is silent on whether or not the SADC Tribunal had jurisdiction over human 

rights cases.991 It is therefore against this background that this document should also shed 

light on the doctrine of express and implied powers of an international organisation.992 The 

summary description of express and implied powers will be discussed below: 

 

4.1.3.1.1 Express Powers 

Express powers are those powers explicitly conferred upon an organization by the state 

parties.993 Member states indicate the nature and the extent to which powers must be 

exercised.994 The doctrine of express powers permits organisations to exercise only powers 

that are given to them by member states through a constituent document.995 For example, 

Art.14 of the SADC Protocol on Tribunal's jurisdiction stipulates that the Tribunal shall have 

jurisdiction over all disputes that relate to the interpretation and application of the SADC 

Treaty.996 Scholars support this allocation of powers and argue that the SADC Tribunal can 

do only what its jurisdictional clause mandates it to do and that anything outside would be 
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beyond its mandate.997 It is noteworthy that the SADC Treaty and the SADC Protocol on 

Tribunal made specific reference to the observance of human rights and the rule of law in the 

preamble.998 The treaties also require member states to act in accordance with the principles 

of human rights, democracy, and the rule of law.999 The legal question is whether the principles 

and aspirations that are contained in the SADC Treaty impose an obligation on member states 

to respect human rights in their respective territories.1000 The second question is "Does a mere 

reference to human rights in the SADC Treaty empower the Tribunal through implied powers 

to adjudicate over cases of human rights? An answer to this question will be addressed in the 

discussion of Mike Campbell and Other (Pty) Ltd v The Republic of Zimbabwe that will follow 

in the next section. 

 

4.1.3.1.2  Implied Powers 

Implied powers are not expressly stated but seem to be implied by express powers in a 

constituent document.1001 The theory of implied powers was modelled on the constitutional 

and administrative laws of countries such as the United States and England.1002 Scholars such 

as Hartley, Craig, and De Burca stated that the doctrine of implied powers could be interpreted 

in a narrow and wide meaning.1003 The interpretation of this doctrine in a narrow sense means 

the existence of any other power, which is reasonably necessary for the exercise of the 

former.1004 On the other hand, a wide interpretation means the existence of a given objective 

or function implies the existence of any power reasonably necessary to attain it.1005 

  

 In practical terms, the contention that implied powers may legitimately be exercised is 

because the application of another power is for complementing an early existing power, 

function, or objective1006. The doctrine of implied power denotes that the tribunal could 

exercise certain powers even though such powers are not contained in its founding 

document.1007 These powers are deemed to have been conferred on the organisation only if 

they are essential for the performance of explicit powers and functions.1008 The difference 
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between implied and express powers is that the latter requires that only those powers that are 

set forth in the constituent document should be exercised.1009 

  

It is noteworthy that doctrines of implied and express powers are competing against each 

other, and the former protects the community interest while the latter protects state 

sovereignty.1010 The litmus test is applied in determining that the implied powers is necessary 

for the organisation to achieve its object and purpose as specified in the constituent treaty1011. 

  

Part B: Mike Campbell and Others (Pty) Ltd v The Republic of Zimbabwe 

 

4.1.4  Assessing the SADC Tribunal Classical Zimbabwe case (Mike Campbell 

and Others v The Republic of Zimbabwe) 

Mike Campbell's case is a classical matter, which was presided over before the SADC 

Tribunal, and the central argument was the expropriation of farms without compensation and 

the denial of property owners to approach the local courts to seek a legal recourse.1012 This 

case resulted in a vindication of applicants (Mike Campbell and Others) with a total victory 

whilst the government of Zimbabwe experienced a disaster, which had become the 

respondent in other cases before the Tribunal whereby the domestic legislative instruments 

were in violation of the SADC Treaty.1013 In the case of Barry Gondo,1014 the applicants 

maintained that the State Liability Act was inconsistent with the provisions of the treaty 

because it stipulated that State property might not be executed against an order to satisfy a 

judgment rendered against it. The Tribunal found that the Act was in contravention of the 

following fundamental rights: the right to be given effective remedy, access to courts, fair 

hearing, equality before the law, and equal protection of the law.1015 This judgement similar to 

the Mike Campbell and Others has touched the raw nerve in the government of Zimbabwe 

and it concerned the legality of the land reform programme.1016  SADC Tribunal presided over 

a total of nineteen (19) cases and eleven (11) were brought against Zimbabwe mostly in 

relation to the country's land reform programme.1017 The case of Mike Campbell and Others 
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(Pty) Ltd v The Republic of Zimbabwe1018, the background of this case lies in the land reform 

program that was implemented by the Government of Zimbabwe. Since its independence, the 

government of Zimbabwe has always implemented Agrarian reform, in light of the colonial 

history; the necessity of land reform was never in doubt.1019 The implementation of this reform 

program by the government resulted in a violent campaign of invading and occupying white-

owned land and farms.1020 

  

Zimbabwe challenged the registration and enforcement of the decision of the SADC Tribunal 

on the basis that it has not yet ratified the SADC Protocol on the Tribunal.1021 The government 

of Zimbabwe raised an argument that the Tribunal did not have jurisdiction to receive and 

adjudicate over the Campbell case.1022 Secondly, Zimbabwe contended that the judgment in 

this case could be registered and enforced in its territory.1023 The High Court of Zimbabwe 

found that the SADC member states including Zimbabwe had signed the amended SADC 

Treaty, which repealed the requirement of two-thirds of SADC member states to ratify an 

additional protocol.1024 In that regard, the SADC Protocol on Tribunal became binding on 

member states, including Zimbabwe without the need for further ratification.1025 The High Court 

emphasized that a foreign judgment could not be registered and enforced if it would be 

contrary to public policy.1026 Clearly, the government of Zimbabwe is submitting to the 

jurisdiction of the SADC Tribunal through being a party to the SADC Treaty and the SADC 

Protocol on Tribunal has created an enforceable legitimate expectation that it would abide by 

the decisions of the Tribunal.1027 The High Court of Zimbabwe indicated that the Constitution 

of Zimbabwe is the supreme law of Zimbabwe and that any other law that is inconsistent with 

it is void.1028 The decision of the court has two implications, namely the common law which is 

used to enforce a foreign judgment.1029 Secondly, the common law must be construed and 

applied to conform to the Constitution and any other feature of the judgment that conflicts with 

the Constitution cannot be recognised or enforced in Zimbabwe.1030 According to Judge Patel, 
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public policy could not be covered by common law to circumvent the Constitution.1031 In his 

view, Judge Patel it was contrary to public policy for Zimbabwe to require the government to 

act against a constitutionally mandated program.1032 

  

Phooko disagrees with Judge Patel's view that the Constitution of Zimbabwe takes 

precedence over international law.1033 That sentiment would make international law 

meaningless if international law were to be enforced only at the mercy of the state 

concerned.1034 Judge Patel's judgment misguided the role of international law and allowing 

such would be of no use for the countries to conclude international pacts or treaties, as they 

could discharge their obligations only as and when they wished.1035 It is imperative to indicate 

that in terms of international law, Zimbabwe or any other country may not rely on its domestic 

laws to evade its international obligation.1036 According to Art.27 of the Vienna Convention on 

the Law of Treaties stipulates that" State may not invoke the fact that its consent to be bound 

by a treaty has been expressed in violation of a provision of its internal law regarding 

competence to conclude treaties as invalidating its consent unless that violation was manifest 

and concerned a rule of its internal law of fundamental importance".1037 This principle is 

affirmed in a case between the Treatment of Polish Nationals and Other Persons of Polish 

Origin or Speech in the Danzig Territory1038, the court in the case said, "A State cannot adduce 

as against another State its own Constitution with a view to evading obligations incumbent 

upon it under international law or treaties in force".1039 It is against this background that the 

SADC Treaty or community law should be treated as international law when it comes to 

domestic law.1040 It is noteworthy that both community law and international law systems are 

created through state consent and therefore have similar characteristics.1041 The High Court 

of Zimbabwe should have applied this principle of international law, as its domestic laws 

contradicted the provisions of the SADC Treaty.1042 The government of Zimbabwe has a duty 

to carry out its treaty obligations in good faith.1043 It can be strongly submitted that Judge Patel 

misconstrued the principles of international law and allowed himself to succumb to political 
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pressure from the government of Zimbabwe with its land reform program despite this policy 

infringing upon the rights of the farm owners.1044 The assertion of the High Court of Zimbabwe 

that international law and domestic law are distinct and the latter enjoy supremacy in their 

respective domains.1045 Therefore, neither law enjoys supremacy over the other.1046 The court 

has failed to articulate its position in considering established principles of international law 

when there is a conflict between domestic and international law.1047 

  

It is noteworthy that the government of Zimbabwe went further to amend its constitution by 

effecting Amendment 17 into the constitution and this amendment took away the rights of the 

farmers to seek a legal recourse in the local courts.1048  The farmers approached the North 

Gauteng High Court, which affirmed the judgment of the SADC Tribunal whereby the 

government of Zimbabwe was instructed to cease from embarking on the forceful removal of 

farm owners.1049  The government was instructed to consider paying compensation to farm 

owners who already lost their farms.1050 It is, therefore, imperative to highlight the importance 

of access to justice and its definition.1051 Access to justice is a basic principle of the rule of law 

and a fundamental human right that opens the door to achieving other important rights, 

therefore failure to access justice can impede the realisation of other rights.1052 

  

In ordinary legal parlance, access to justice means the ability of people to seek and obtain a 

remedy through formal and informal institutions of justice in conformity with human rights 

standards; however, in reality the interpretation of this concept considers socio-economic 

realities.1053 Magwanda is correct in his definitions of access to justice and the literal 

interpretation of this definition makes the amendment 17 of the Constitution of Zimbabwe 

tantamount to denial of justice to the victims of the land reform program whereby the farm 

owners were denied a legal recourse in any court of law in Zimbabwe.1054 The referral of their 

complaint to the SADC Tribunal was the only legal remedy available to them, hence the 
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applicants were denied to exhaust local remedies available to them, which is the domestic 

courts.1055 

 

The applicants in Mike Campbell and Others (Pty) Ltd v The Republic of Zimbabwe received 

a judgment in their favour; therefore, they enforced this decision on the government of 

Zimbabwe in line with Art.32 (1-3) which read in conjunction with Rule 74 of the Protocol on 

Tribunal.1056 After the Government of Zimbabwe deliberately ignored the Tribunal judgment, 

then the applicants had to put into effect the provisions of Art.32 (4) of the Protocol on Tribunal 

to force the government to honour the Tribunal's judgment.1057 At the ultimate end, the Tribunal 

enforced Art.32 (5) of the Protocol on Tribunal by referring the matter to SADC Heads of State 

and Government to take appropriate action.1058 The legal basis for the government of 

Zimbabwe not to enforce the Tribunal judgment was that Zimbabwe had not ratified the 

Protocol on Tribunal.1059 This has raised many legal issues which among others were 

deliberated in a court case, Gramara (Pty) Limited and Another v The Government of 

Zimbabwe1060, whereby the Tribunal decided that the Republic of Zimbabwe is bound by the 

jurisdiction of the Tribunal. Despite this judgment, the High Court declined to register this 

decision by the SADC Tribunal; hence, the issue of enforcement remains an illusion.1061 

  

The argument raised by the government of Zimbabwe is that the Tribunal does not have 

jurisdiction to preside over human rights matters because the SADC Heads of State and 

Government have not ratified the Protocol on Human Rights.1062 Applicant lawyers disputed 

this argument and the Tribunal made use of a doctrine of implied powers to argue that the 

Tribunal has jurisdiction in terms of Art.4 (c) of the SADC Treaty, which outlines the principles 

of human rights, democracy and rule of law in which SADC member states must abide with 

them.1063 The Tribunal judges unanimously agreed that the member states were bound to 

abide by the principles in Art.4(c) of the SADC Treaty, and failure to respect and protect this 

principle automatically gives the Tribunal the power to preside over the complaint lodged 

against the defaulting member state.1064 
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The doctrine of express and implied powers has been applied even in European sub-regional 

courts.1065 It is imperative to refer to other disputes, which involved the United Nations whereby 

the General Assembly requested an advisory opinion from the International Court of Justice 

(ICJ) on whether the United Nations had the capacity to bring an international claim against 

the responsible government for the people who had died while in the service of the United 

State.1066 The advice was sought with a view to obtaining reparations through the victim.1067 

The court indicated that the Charter of the United Nations (UN Charter) "does not expressly 

confer upon the Organisation the capacity to include, in its claim for reparation, damage 

caused to the victim or to persons entitled through him".1068 The court answered this question 

in the affirmative and said that under international law, an organisation must be construed as 

being given implied powers that are necessary for discharging its duties even if such powers 

are not expressly provided for in the constituent document.1069 

  
The ECOWAS Community Court of Justice (CCJ) was established in terms of Arts.6 (1) (e) 

and 15 (1) of a Revised Treaty of the Community of the ECOWAS (1993) and this provision 

did not make any reference to human rights but it only made reference to "recognition, 

promotion, and protection of human and people rights".1070 Thereafter, the ECOWAS CCJ was 

created by Protocol A/P.1/7/91 and it became operational in 2005.1071 The primary objective 

of the establishment of ECOWAS CCJ was to deal with disputes between member states and 

institutions of ECOWAS.1072 Art.9 of ECOWAS CCJ makes a provision for member states to 

have an option to bring cases before ECOWAS CCJ on behalf of their nationals regarding the 

interpretation and application of the provisions of the Treaty.1073 

  

 By implication, it means that the protection of individual rights is dependent on the mercy of 

states, and this created a problem since states are unwilling to litigate against each other.1074 

A primary example was the case between Afolabi Olajide v Federal Republic of Nigeria1075; 

the matter involved the allegation of human rights violation. A Nigerian businessperson lodges 
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a complaint against the government of Nigeria about the closure of the border, such a decision 

has negatively affected his business, and that was in violation of the principle of the free 

movement of persons and goods as contained in the Revised Treaty of Community of West 

African States and African Charter on Human Rights.1076 The complainant alleged that he 

suffered financial damages.1077 In defence, the government of Nigeria cited that the 

complainant does not have the jurisdiction of the ECOWAS CJJ to adjudicate an individual 

case involving a violation of human rights.1078  

 

In its ruling, the court referred to Protocol A/P1/7/91, which stated that only member states 

could bring cases before it and dismissed the application.1079 Phooko found that the ECOWAS 

CCJ has adopted a narrow interpretation of the instruments establishing the ECOWAS CCJ 

by relying on the doctrine of express powers.1080 In comparison, the ECOWAS CCJ made 

reliance strictly on the provision of Art.4 (c) of the Revised Treaty of Community of West 

African States whilst the SADC Tribunal in its interpretation of Art.4(c) of the SADC Treaty 

applied a wide interpretation by using the doctrine of implied interpretation of the provisions of 

a Treaty.1081 It is imperative to discuss the right to property under the United Declaration on 

Human Rights and the Banjul Charter.1082 These two international legal instruments have a 

role to play in this thesis document because in Mike Campbell's case, the central issue was 

the determination of property rights.1083 Art.14 protects the property but also allows 

acquisitions in the public interest that conform to domestic laws.1084 

  

Shay makes a comparative analysis between the African Charter on Human Rights and 

People's Rights and the American Convention, specifically Art.21 makes a provision that 

requires just compensation, but allows states to subordinate property rights with domestic 

legislation.1085 It is imperative to highlight that international courts have been wary of protecting 

private interests as robustly as human rights such as prohibition against torture or arbitrary 

detention.1086 Nading cited scholars who claim that private property ownership is a second-tier 

human right when compared to the right to life, liberty, or security.1087 Other international 
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treaties such as the International Covenant on Economic, Social and Cultural Rights (ICESCR) 

and the International Covenant on Civil and Political Rights failed to mention the right to 

property.1088 

  

Property rights involve a balance between individual rights and national welfare; hence, 

international law does not protect absolute property rights but instead provides that the right 

to private property must be balanced with public interest concerns such as land reform.1089 

  

These anomalies contributed to the complexities in Mike Campbell and Others (Pty) Ltd v The 

Republic of Zimbabwe, whereby the applicants were denied a legal recourse by the 

government of Zimbabwe when they affected the amendment 16B which prevented them from 

approaching local courts for a legal remedy against the infringement of their right to property. 

The applicants in this case went further by approaching the African Commission of Human 

and People's Rights, which made a ruling against them. The government of Zimbabwe signed 

both the UDHR and the Banjul Charter, and both treaties have provision such as Arts 17 and 

14, which addresses property rights. Art.17 of UDHR guarantees individuals the right to own 

property and not to have it arbitrarily deprived.1090 

  

Secondly, another provision, art.8 of UDHR further guarantees that when fundamental rights 

are violated, individuals have a right to an effective remedy by a court or tribunal United 

Declaration on Human Rights.1091 On the other hand, the Banjul Charter, specifically Art.14 

also guarantees the right to property, although it allows the government to take property for 

the public good in conformity with appropriate laws.1092 Art.17 also guarantees individuals the 

right to due process and to have claims heard before an independent court.1093 Concisely, 

these provisions provide the basis for property protection for landowners in Zimbabwe.1094 

 

The signing of the UDHR and Banjul Charter by the government of Zimbabwe made it bound 

by the provisions of these treaties, including the protection of the right to property of 

individuals.1095 In this case, the government decided to act contrary to the provisions of these 

treaties and amended the Constitution in order to effect amendment 16B to prevent farm 
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owners from seeking legal recourse.1096 Clearly, the actions of the government of Zimbabwe 

were contrary to international law by enforcing domestic law over the international 

agreement.1097  

 

4.1.6 Tension between the Zimbabwe Judiciary and the SADC Tribunal 

regarding the legality of Amendment 16A and 16B 

 

The Zimbabwe Supreme Court issued its decision on the constitutionality of Amendments 16A 

and 16B in Mike Campbell and Others Pty Ltd v Minister of National Security Responsible for 

Land, Land Reform and Resettlement1098, the court held that land reform is a non-justiciable 

political question and the constitution could legally deny a right to access to court to challenge 

land acquisition. The court reneged in its obligation to protect the rights of individuals against 

arbitrary decisions of the government.1099 The court argued that the protections the person 

receives under the constitution for their private property have a political and legislative 

character, which is beyond its jurisdiction.1100 Petrica opined that Zimbabwe's political system 

was marked by a classical form of authoritarianism, for example, the political power was 

centralised around the then President Robert Mugabe and his cabal which was composed of 

the ruling party members and supporters.1101 The holders of the political power relied on 

nationalism when promoting a culture of lawlessness and intolerance towards other parts of 

the society, among others political parties, civil society organisations, labour unions, and 

professionals from all sectors, including the judiciary.1102 On the contrary, the decision the 

SADC Tribunal held in Mike Campbell and Others (Pty) Ltd v The Republic of Zimbabwe those 

Amendments 16A and 16B of the Constitution of Zimbabwe violate international law because 

they are discriminatory and deny individuals their fundamental right to access courts and have 

their grievances heard.1103 

The SADC Treaty, Art.4(c) states that the SADC Tribunal has jurisdiction to hear cases 

involving individual human rights and the rule of law.1104 The Supreme Court accepted the 

SADC Tribunal's validity and that it should adhere to the Tribunal's decision, except in matters 
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where the decision would contradict public policy.1105 In the case of Gramara v Republic of 

Zimbabwe, the Zimbabwe High Court accepted that a state cannot invoke its own domestic 

deficiencies to evade international obligations and that it must make a good faith effort to 

conform to treaty obligations.1106 

The court further states that the Zimbabweans and the international community have a 

legitimate expectation that Zimbabwe will adhere to SADC Tribunal decision and enforce its 

judgments.1107 In its final analysis of the issues before it, the court balanced these concerns 

against Zimbabwe's public policy on land reform and Zimbabwean's legitimate expectation 

that Zimbabwe would follow its own constitution, Gramara held that the SADC Tribunal 

decision was contrary to public policy and unenforceable domestically.1108 The ramifications 

of Amendments 16A and 16B of the Zimbabwe Constitution provide the government agencies 

with broad discretion to take land, leading to arbitrary takings based on racial criteria.1109 These 

provisions violate the right to property guaranteed in Art.14 of the Banjul Charter and the 

prohibition on non-arbitrary takings in Art.17 (2) of the UDHR.1110 Chávez has found that the 

Zimbabwe land reform program is far from meeting international or domestic standards and 

can be considered a "tyrannical land reform regime".1111 

It is noteworthy that Art. 31(1) of the Vienna Convention makes all treaties to be interpreted in 

good faith, according to their ordinary meaning, while considering their object and purpose.1112 

This convention presumes that states negotiate treaties within the context of their international 

obligations; therefore, the interpretation of good faith could mean that states would apply it in 

accordance with internationally accepted principles.1113 

Applying the Vienna Convention dictates the interpretation of Art.14 of the Banjul Charter; 

therefore, it is clear that the Charter is not meant to provide states with the flexibility to take 

land.1114 It is noteworthy that the Banjul Charter is a human rights treaty; therefore, it is 

unreasonable to interpret the Charter as if it legitimizes arbitrary takings of property or refuses 

to protect property owners who are targeted based on their race.1115 By using the Vienna 

Convention's requirement to consider the ordinary meaning of the treaty language, Art.14 of 
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the Banjul Charter only allows taking in the general interest of the community.1116 The 

interpretation of Art.14 of the Banjul Charter takes into account the interest of the community 

in the case where the government wants to infringe on the property rights of individuals.1117 

Amendment 16A and 16B of the Zimbabwe Constitution allows arbitrary application and racial 

discrimination, which infringes Art.8 of the UDHR, which provides a remedy to victims of 

human rights violations perpetrated by the state.1118 Joyner also emphasizes that when a state 

allows human rights violations, it becomes obligated to provide a remedy.1119 The argument 

raised by the President of Zimbabwe, Robert Mugabe that the implementation of Land Reform 

was a rational method to redress unlawful colonial land dispossessions.1120 On the other hand, 

post-colonial practice requires states to respect owners who have current titles to land in order 

to protect the rule of law.1121 

 Scholars such as Shay, Van Banning, and Joyner share the same view that Zimbabwe's land 

reform program degrades the rule of law and breeds violence and that it is contrary to the 

general interest of its citizens.1122 It can be argued that the government of Zimbabwe became 

a law unto itself and the parliament by effecting Amendments 16A and 16B acted ultra vires 

on the provisions of treaties to which they are signatories.1123 In support of the statement 

made, reference is made to Art. 17(2) of the International Convention on the Elimination of All 

Forms of Racial Discrimination, which declares that all human beings are equal before the law 

and are entitled to equal treatment, and condemns all forms of racial discrimination.1124 The 

government of Zimbabwe's decision to target or expropriate the farms belonging to whites is 

tantamount to an act of discrimination based on race.1125 

It is noteworthy that the Zimbabwe’s land reform law is arbitrary under Art.17 of the UDHR, at 

the same time not appropriate under Art.14 of the Banjul Charter because it does not provide 

any objective criteria to guide land expropriations.1126 It is racially discriminatory if the land 

reform allows the abuse of property rights by the government.1127 Additionally, the Zimbabwe 
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land reform does not define basic terms to provide guidance to implementing authorities to 

even which land should be acquired and who is eligible for redistribution.1128 In Mike 

Campbell's case the SADC Tribunal has noted that the criteria for redistribution is not 

"reasonable and objective" but arbitrary and based primarily on considerations of race.1129 The 

approach used in expropriating land by the government of Zimbabwe is vexatious in the sense 

that it is known that land reform is a mechanism used to expropriate or acquire underutilized 

land but in Zimbabwe, the law allows even economically productive land to be targeted for 

redistribution.1130 The Tribunal concludes that refusing to adopt fair measuring criteria invites 

abuse and de facto racial discrimination.1131 The manner in which the government of 

Zimbabwe effected changes or Amendment 16A and 16B of the Constitution of Zimbabwe 

was a strategy for ZANU-PF to canvass votes for the elections.1132 It is clear that the land 

reform program discriminated against white farmers based on disproportionate impact and it 

intentionally targets them.1133 

 

4.1.6.1 The Zimbabwean Supreme Court erred by not following its Declaration 

of Rights, the SADC Tribunal decision, or the South African persuasive 

precedent in Campbell 

The Zimbabwe Supreme Court missed the opportunity to dictate land redistribution until 

objective criteria were formed, invalidate Amendments 16A and 16B completely, or provide 

damage to the white farm owners who claimed their land was targeted because of their 

race.1134 

 Despite the opportunity to invalidate Amendment 16A and 16B or compensate the white 

farmer for their lost farms, the government of Zimbabwe ignored the possibility that that land 

reform program could be implicitly discriminatory, instead, it decided that because Amendment 

17 did not make reference to race, therefore its provisions were not racially discriminatory.1135 

This decision was contra bonos mores as a matter of Zimbabwe's domestic law and 

international law.1136 Firstly, the Zimbabwe Declaration of Rights ensures that property may 

only be acquired under the authority of law and that individuals have a right not to be treated 
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in a racially discriminatory manner.1137 The Zimbabwe Supreme Court erred by maintaining 

that a law that does not reference race cannot trigger the anti-discrimination treatment 

effect.1138 This assertion contradicts Art.56 (5) of the Constitution of Zimbabwe of 2013, which 

stipulates that law can still be discriminatory if it does not mention race but is discriminatory in 

effect.1139 Additionally, the Zimbabwe Supreme Court ignored its obligations in the 

international realm by not adhering to the SADC Tribunal's decision in Campbell.1140 Hemel 

and Schalkwyk assert that despite any obligation to register the judgment, it is difficult to 

enforce judgments domestically when the political will is absent.1141 

On the other hand, the SADC Tribunal applied international principles in holding that 

Amendments 16A and 16B arbitrarily targeted land with a racially discriminatory intent or if it 

disproportionally affects one race, the law violates anti-discriminatory standards.1142 Maposa 

argues that it is concerning for the government to have so much discretion in implementing 

land reform, a politically charged issue where independent oversight is particularly important 

to prevent racially discriminatory practices.1143 The argument put by Mike Campbell that the 

Zimbabwean government planned to end white land ownership in Zimbabwe, passed 

Amendments 16A and 16B to accomplish this goal more quickly, and with fewer obstacles 

from the courts was accepted by the Tribunal.1144 The SADC Tribunal in its conclusion stated 

that Amendments 16A and 16B constitute indirect discrimination.1145 

It is noteworthy that the decisions of the South African courts are used as precedents by other 

regional courts.1146 The South African precedent is persuasive on land reform issues, as the 

colonial history led to the unequal distribution of land in South Africa is quite similar to that of 

Zimbabwe.1147 In comparison between South Africa and Zimbabwe, the courts in South Africa 

held that arbitrary takings based on race, or without objective criteria are illegal, and as such, 

hence it has registered the SADC Tribunal's decision in Campbell.1148 In the case of Bato Star 

Fishing v Minister of Environmental Affairs and Tourism1149, the court stated that the 
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jurisprudence of the South African Constitutional Court is very informative in this regard: "The 

measure that brings about transformation will inevitably affect some members of the society 

adversely, particularly those coming from previously advantaged communities.1150 Mayo 

opined that states are not allowed to legislate themselves out of their obligations under 

international law just because land reform is purportedly intended to address the historical 

injustice.1151 

Shay states that the Supreme Court of Zimbabwe disregarded its Declaration of Rights that 

protects due process.1152 Art.16 states, "No property shall be compulsorily acquired except 

under authority of law that requires the authority to give reasonable notice.1153 Art.16 (1) (a)-

(c) requires that landowners receive notice when their land is targeted for acquisitions, and it 

gives landowners the opportunity to challenge land acquisitions based on an argument that 

the acquisition was not "reasonably necessary" to achieve a public purpose.1154 The Supreme 

Court of Zimbabwe did not recognise the principle as articulated in Art.16 of the Constitution 

of Zimbabwe but the court agreed to oust judicial review of land acquisitions.1155 The court 

found that it was legal because the provision as stipulated in the Amendment 16B was passed 

with proper legislative approval according to prescribed procedures.1156 The Supreme Court 

has failed to exercise its judicial oversight and to decide whether Amendment 16B 

impermissibility interferes with core due process values by claiming that property acquisitions 

are a non-judicial political question and when the legislature makes an unambiguous law 

regarding this matter it is beyond the scope of the court to interfere.1157 

The contravention of the Declaration of Rights contradicts the Supreme Court's own 

precedents in Commercial Farmer's Union v Minister of Lands in which it held that taking 

private property without notice or a right to challenge the taking violated due process.1158 

Clearly, the court's contradiction of its precedents and silence regarding the passing of laws 

that infringe on international treaties is a sign that the court's independence is in doubt.1159 

Shay opines that it is strange that the Supreme Court did not even refer to this decision, or its 

mandatory precedential value, in its Campbell decision.1160 
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Additionally, the Supreme Court improperly refused to register the SADC Tribunal's decision 

in Gramara by citing that it would be against the public policy to do so.1161 The Tribunal should 

be applauded and credited for correctly applying international principles and concluding the 

case as if Amendment 16B was passed legally and still subject to judicial review and those 

individuals must be allowed to challenge it in court.1162 

 The decision of the Supreme Court of Appeal of Zimbabwe was influenced by politics and a 

departure from the principle of judicial independence and this assertion is based on the court 

decision to decline to recognize the SADC Tribunal's judgment as a matter of policy.1163 The 

Supreme Court's reliance on public policy as a defence not to declare Amendment 16B 

irrational was incorrect because no public policy or justification excuses denying landowners 

basic due process guarantees.1164 Refusing to register the decision of the SADC Tribunal by 

Zimbabwe is in violation of its obligations under the SADC Protocol on the Tribunal.1165 

Reference is made to Art. 32(3) which states that the decisions of the Tribunal shall be binding 

upon the parties to the dispute in respect of that particular case and enforceable within the 

territories of the States concerned.1166 

 

4.1.6.2 Amendments 16A and 16B illegally deny landowners compensation 

for land that is acquired for redistribution 

The government of Zimbabwe is in violation of the SADC Tribunal's decision in Mike Campbell 

and Others (Pty) Ltd v The Republic of Zimbabwe because it has refused to pay sufficient 

compensation to landowners for acquired land.1167 The Tribunal was of the view that the 

government of Zimbabwe claimed that it is impermissible to rely on Amendment 16A to avoid 

its international law obligation to pay compensation.1168 

The Declaration of Human Rights of the Constitution of Zimbabwe of 1979 demands fair 

compensation to owners of property but the government of Zimbabwe impermissibly denied 

responsibility to pay landowners whose land is taken for distribution.1169 On the other hand, 

Great Britain reneged from the agreement entered into with Zimbabwe when the Southern 

Rhodesia was declared independent whereby Britain undertook to pay compensation to farm 
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owners whose farms were identified for land redistribution.1170 Art.16A (1) (c) (ii) asserts that 

even if Great Britain refuses to pay land owners, Zimbabwe still has no right to pay 

compensation.1171 

The ramification of non-payment of compensation is that such undermines the entire land 

redistribution program by breeding anger about unfair deprivation and uncertainty about 

legitimate ownership.1172 Maposa is of the view that non-payment of compensation both 

undermines the rule of law and produces doubt in the people that its government is committed 

to justice.1173 It is noteworthy to indicate that the Campbell case is the first classical dispute on 

human rights; therefore, SADC Tribunal has developed jurisprudence on this issue.1174 

Comparative analysis of other international treaties, for example American Convention on 

Human Rights clearly requires just compensation to accompany expropriation.1175 By referring 

to the provisions of the Declaration on Human Rights of the Constitution of Zimbabwe and the 

American Convention on Human Rights, the SADC Tribunal arrived at a conclusion that 

Amendment 16A violates these legal instruments by failure to have a provision to allow 

payment of compensation.1176 Based on the unconstitutional provisions of the Constitution of 

Zimbabwe of 1979, especially Amendment 16A, the SADC Tribunal directed Zimbabwe to pay 

landowners who had been denied compensation.1177 SADC Tribunal concluded that 

Zimbabwe is in breach of its SADC obligations by continuing to refuse to pay compensation 

to any landowners whose land has been taken.1178 

 

4.1.7  Referral of decisions of SADC Tribunal to be enforced in South Africa by 

South African Courts. 

Applicants who sought legal recourse to the SADC Tribunal after the Government of 

Zimbabwe failed to enforce the judgments granted in favour of individuals who approached 

the regional court.1179 Among others, the case of Crawford Lindsay Von Abo and The 

Government of the Republic of South Africa and Four Others1180, the High Court of South 
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Africa registered the SADC Tribunal decision in the Campbell case in the application in the 

case of Louis Karel Fick and Two Others against the Government of the Republic of 

Zimbabwe.1181 The registration of these two cases clearly shows that although the Tribunal 

decisions were not enforceable in the Republic of Zimbabwe, they are enforceable in 

neighbouring South Africa.1182 

Its primary objective in approaching South African courts was to bring about recognition and 

enforcement of the decisions of the SADC Tribunal, therefore this reveals the tension between 

the SADC Community law and domestic law when enforcing decisions of the sub-regional 

courts that uphold state regional obligations.1183 It is imperative to make the distinction 

between monism and the dualism theory of law.1184 The former means that international law 

becomes applicable in domestic law upon ratification.1185 The monism theory views 

international law and domestic law as one legal system.1186 In the latter model, international 

law and domestic law are regarded as two distinct legal systems; therefore, ratified 

international treaties need to be incorporated into domestic law before they can have the force 

of national law.1187 

The shortfall identified in the SADC legal instruments, especially the SADC Treaty and SADC 

Protocol on Tribunal is that these instruments do not have provisions that deal with the nature 

of the relationship between international law and national law of member states.1188 Secondly, 

these instruments fail to regulate the relationship between community (SADC) law and the 

domestic law of member states or the relationship between the community itself and 

international law.1189 In giving a context to the Constitution of Zimbabwe1190, its section 111B  

of Amendment 17 deals with the reception of international law in domestic law and stipulates 

that "Any convention, treaty or agreement acceded to, concluded or executed by or under the 

authority of the President with one or more foreign states or government or international 

organisation – shall be subject to the approval of parliament, and (b) shall form part of the law 

of Zimbabwe unless it has been incorporated into the law by or under an Act of Parliament. 

Clearly, this provision gives the expression that international law obligations have to be 
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incorporated into local law through legislation. In relation to the Gramara case, the applicants 

sought to register and enforce the SADC Tribunal's judgment in Mike Campbell and Others 

(Pty) Ltd v The Republic of Zimbabwe.1191 A point in limine in the Gramara was that Zimbabwe 

challenged the registration and enforcement of the decision of the SADC Tribunal on the basis 

that it had not yet ratified the SADC Protocol on Tribunal, therefore the regional court does not 

have jurisdiction to receive and adjudicate over the Campbell case.1192 

The Northern Gauteng High Court found that the SADC member states including Zimbabwe 

had signed the amended SADC Treaty which repealed the requirement of two-thirds of SADC 

member states to ratify an additional protocol, therefore the SADC Protocol on Tribunal 

become binding on member states, including Zimbabwe without a need for further 

ratification.1193 

The domestic legal basis for registration was the Foreign Civil Judgement Act, 32 1988, and 

the Recognition of Foreign Arbitral Awards Act 40 of 1977, and this application for registration 

was not opposed by the Government of Zimbabwe.1194 The reason why Zimbabwe did not 

oppose the application of registration was that they did not take the application seriously until 

the effects were felt in the wake of the registration.1195 The consequences of the registration 

of cost order in South Africa paved the way for the attachment of Zimbabwean property 

situated in Cape Town and these properties were rented for commercial purposes.1196 It is 

noteworthy to highlight that the attachment of Zimbabwean government assets was done in 

accordance with section 14(3) of the South African Foreign State Immunities Act, 87 of 1981, 

which exempts property of a foreign State that is used for commercial purposes from immunity 

for the purpose of execution.1197The Supreme Court of Appeal (SCA) also confirmed this 

decision of the North Gauteng High Court in September 2012.1198 The SCA further confirmed 

that Zimbabwe had forfeited any immunity, which it may have enjoyed from the jurisdiction of 

South African courts by committing itself to the SADC Treaty and Protocol on Tribunal.1199 
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It is imperative to mention that section 2 of the Foreign States Immunity Act incorporates the 

international law principles of sovereign immunity from jurisdiction before the domestic courts 

of a foreign State.1200 However, on the other hand, section 3 of the same Act forfeits such 

immunity by means of express waiver. 

Art.32 (3) of the SADC Protocol on Tribunal renders the decision of the Tribunal enforceable 

in the territories of all member states. Many scholars share the same interpretation of this 

Art.32 (3) which makes the judgment of the SADC tribunal enforceable to all member states 

who ratified this Protocol.1201 This provision waives any immunity in which Zimbabwe could 

have been entitled to claim from the jurisdiction of the courts of member states and agreed 

that orders of the Tribunal would be enforceable in those courts.1202 The South African courts 

relied on domestic legislation that is predominantly used in the conflicts of laws context to 

register human rights verdicts against sovereign states in South Africa.1203 The SCA finally 

disregarded the fact that the Tribunal is suspended by the parties at least as far as the validity 

of the decision of the Tribunal was concerned, therefore the decision taken by the regional 

court prior to its suspension remained valid and enforceable.1204 

The government of Zimbabwe approached the Constitutional Court of South Africa in order to 

seek legal recourse after the North Gauteng High Court ordered the attachment of properties 

that belong to the government of Zimbabwe that is situated in Cape Town, South Africa.1205 

These properties would be sold at auction in order to compensate the farmers whose farms 

were taken by the Government of Zimbabwe through their land reform program.1206 In arriving 

in its decision, the Constitutional Court decided that when South Africa and Zimbabwe ratified 

the SADC Treaty and SADC Protocol on the Tribunal, they undertook to implement the 

decisions of the Tribunal in their respective countries.1207 

The court further stated that there is no need for these countries to transform such obligations 

into national law through enabling legislation, although their constitution requires them to do 

so.1208 The approach taken by the Constitutional Court was accepted by scholars who correctly 

pointed out the court's failure to refer to traditional theories of the reception of international law 
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into national law.1209 The only concern was that the court was salient on the dualist approach 

of the South African legal system regarding the incorporation of international law into domestic 

law.1210 By implication, this lacuna could create the impression that international obligations 

are automatically binding in South Africa without a need for incorporation.1211  Phooko is of the 

view that the court has failed to interpret and apply properly the dualist approach, which 

requires the international law to be incorporated through national legislation in order to bind 

South Africa at a domestic level.1212  

The court has applied undomesticated law and by so doing it has departed from its own 

jurisprudence which had clarified the status of international (SADC Community law) in South 

Africa.1213 The court has applied a monist approach, which is not in line with section 231 of the 

Constitution of the Republic of South Africa, which deals with the incorporation of treaty law 

into the South African jurisdiction.1214 The effect of the court is that the undomesticated SADC 

Community law and/or international law has the force of law in South Africa.1215 Ultimately, the 

properties that belonged to the government of Zimbabwe were ultimately sold in auction to 

compensate the white farmers who were dispossessed of their farms.1216 It is noteworthy that 

the Government of Zimbabwe undertook to pay R200 000 as compensation to affected 

farmers, but to date, Zimbabwe has not yet paid a cent.1217 The remaining white farmers who 

lost their land during Zimbabwe's large-scale expropriation were sceptical about the 

Zimbabwean government's recent compensation offer.1218 The government of Zimbabwe was 

offering to settle a US$ 3.5 billion (about R64 billion) land compensation deal over 10 years.1219 

This was the latest change to an agreement signed in 2020 with farmers who had lost their 

land more than two decades ago.1220 De Jager stated that the government of Zimbabwe had 

offered payment terms of 20 years, but had since decided to speed up the process.1221 The 
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Zimbabwean Minister of Finance committed that the compensation would be financed through 

treasury bonds with prescribed assets status, and would not be liable to taxation.1222 

On the contrary, the white farmers living in the Southern African region rejected Zimbabwe's 

offer to settle an R3.5 billion dollar as land compensation deal over ten years.1223 The amended 

agreement was signed in 2020 with farmers who had been removed from their properties more 

than 20 years ago.1224 De Jager stated that they would put pressure on the government of 

Zimbabwe to return their farms to them.1225 

4.1.8  The Suspension of the SADC Tribunal 

The government of Zimbabwe began a land distribution program, which led to forcible 

expropriation of white-owned landholdings.1226 This decision has led to a number of white 

farmers including, Mike Campbell, to have their farms expropriated1227. Being discontent with 

the decision of the government, Mike Campbell challenged the Zimbabwe government's 

decision and filed an application with the SADC Tribunal, alleging discrimination based on 

race, lack of due process in the deprivation of property, and denial of access to the courts.1228 

The judgment of the SADC Tribunal against the government of Zimbabwe did not only create 

hostility towards this judicial body but would also consider it as an enemy that needed to be 

dealt with once and for all.1229 In summary, in June 2008 the Tribunal held Zimbabwe to be in 

contempt of court due to its failure to comply with the interim ruling of December 2007 in Mike 

Campbell's case.1230 

This non-compliance was reported to the Summit, which referred the matter to the SADC 

Committee of Ministers of Justice for consideration and advice.1231 A second contempt was 

noted in June 2009 where it was found to have completely failed to give the effect of judgment 
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of November 2008 in Mike Campbell.1232 The Tribunal also reported non-compliance with its 

judgment by the government of Zimbabwe to the Summit to take appropriate action.1233 

It is imperative to make reference to Arts.34 and 5 (3) of the 1998 Protocol which grants 

individuals and NGOs with observer status before the African Human Rights Commission to 

lodge complaints with the African Human Rights Court, and only if the respondent state has 

submitted a declaration accepting this head of jurisdiction.1234 It is noteworthy that there are 

only 30 out of 54 African Union (AU) member states that ratified the 1998 Protocol with the 

majority of SADC countries, including Zimbabwe, Namibia, Madagascar, Zambia, Swaziland, 

and DRC are not among them.1235 This state of affairs clearly shows that African countries and 

SADC states in particular, are against the idea of a Pan-African Human Rights Court.1236 

Notable that African and SADC states do not fully support the idea that a supranational judicial 

organ may be empowered to rule on their human rights record and possibly condemn it.1237 

The decision of the SADC Head of States and Government shows an absence of institutional 

independence since the Tribunal ceased to exist because of a pronouncement made outside 

the scope of acceptable norms of separation of powers and judicial independence.1238 

According to an expert opinion submitted to the European Court of Human Rights pointed that 

the principle of judicial independence is a general principle of law recognised by the 

international community and the significance of judicial independence has been recognised 

by many international courts and human rights supervisory mechanisms.1239 

Art.10 of the Universal Declaration of Human Rights read in conjunction with Art.14 of the 

International Covenant on Civil and Political Rights guarantees judicial independence and the 

fundamental provisions if international treaty law are regarded as forming part of the jus 

cogens.1240 The legal phraseology "jus cogens" also guarantees judicial independence.1241 It 
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is on this basis that anything in the SADC Treaty could be interpreted to imply that the Summit 

had such powers to suspend the activities of the Tribunal.1242 Those powers would be in 

breach of well established international norms of judicial independence would be quashed by 

Art.53 of the Vienna Convention1243 since judicial independence is accepted and recognised 

by the international community. 

The suspension of the Tribunal has sent shock waves within the region signalling the analogy 

that the judicial body and its judges did not enjoy a measure of institutional independence.1244 

The protections surrounding judicial independence include transparent appointment 

procedures, security of tenure, separation of powers, and freedom from any outside pressure 

or interference, and appropriate social protection.1245 It is against this background that the 

international court should be exemplary, and be perceived to be, wholly independent of the 

Contracting Parties, who may also be respondents before it.1246 The Tribunal was empowered 

to pronounce on the validity of state actions and to give advisory opinions on various matters 

as well as the interpretation of the Treaty and other documents. In the event that the state is 

in breach of its obligation or is acting in a manner that defeats the regional agenda, the 

independence of the Tribunal, to pronounce on such matters is not guaranteed.1247 

 In the present matter, the SADC Tribunal decided on the infringement of rights matter by the 

government of Zimbabwe, which a judgment was in favour of the applicants, and the Tribunal 

sought intervention from the SADC Council of Ministers who also advised to seek advice from 

WTI Advisors for recommendations on the operations of the Tribunal.1248 Ultimately, the 

Summit decided to suspend the operations of the Tribunal, which clearly interferes with the 

operational activities of the SADC Tribunal.1249 The suspension of the Tribunal hampered the 

development of international law jurisprudence within the region as the Tribunal was only 

beginning to establish the hegemony of international law.1250 The legal effect of the suspension 

of the Tribunal was that this decision amounted to halting or dismissal of judicial officers thus 

hampered the operations of the regional court.1251 A practical example is the case of Fedsure 
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Life Assurance Ltd v Greater Johannesburg Transitional Metropolitan Council1252 the court 

made a finding that the judiciary will not be negatively affected by decisions of executive 

bodies unless such decisions have been empowered by a provision of law. A reference is also 

made to the international court case of Amnesty International and Others v Sudan1253 ; an 

African Commission concluded that the government does not contest the dismissal of 100 

judges who were opposed to the formation of special courts and military tribunals. The court 

further highlighted that to deprive the court of the personnel qualified to ensure that they 

operate impartially thus denies the right to individuals to have their case heard by such 

bodies.1254  Such actions by the government against the judiciary constitute violations of the 

Arts. 7(1) (b) and 26, which provides the right to have their cases, be heard before an impartial 

and independent tribunal.1255 Clearly, the SADC leaders reacted to Tribunal judgments 

principally in the Mike Campbell case by suspending its operations have to the following 

pitfalls: 1256lack of commitment to accept and execute the judgments in good faith; as well as 

fear that the Tribunal would act as a human rights court and become uncontrollable.1257 

The decision to suspend the Tribunal was a result of the other SADC countries yielding to 

Zimbabwe and acting in solidarity with the then President Mugabe given his status of a founder 

of the Front Line State, and hero of the liberation struggle against colonialism and white 

supremacist regime.1258 

  

4.1.9.1 The legal consideration about the suspension of the SADC Tribunal 

Shumba opines that the case before the Tribunal was the constitutional amendments that 

were contrary to Zimbabwe's obligations under SADC statutes and that the Zimbabwean 

courts had failed to adjudicate on the matter.1259 Despite the decision and the court order, 

which was granted in favour of the applicants, which protects their possession, occupation, 
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and ownership of land and payment of compensation to the evicted, the government of 

Zimbabwe ridiculed the Tribunal and its decisions.1260 

The political decision of the SADC Heads of State and Government to suspend the activities 

of the Tribunal did not invalidate the legal validity of the 2000 SADC Protocol on the Tribunal, 

which is still operational.1261 There is no provision regulating the termination of the Tribunal or 

member states withdrawal, therefore the 2000 SADC Protocol on Tribunal would cease to 

operate only when the new protocol regulating the same matter enters into force.1262 It is 

imperative to indicate that the Tribunal decision in Mike Campbell was not well received by 

SADC member states.1263 The Tribunal judges proved that they could interpret the law and 

took decisions independently without fear or favour by holding SADC member states 

accountable.1264 The question is whether the Tribunal has exceeded its mandate due to non-

elaborate provisions on the protection of human rights in the SADC instruments.1265 The 

suspension of the Tribunal clearly showed that SADC member states are ultimately SADC's 

ruling authority.1266 The Tribunal's judges raised scathing publications against the decision 

taken by Summit, which declared it illegal and ultra vires, as they have failed to follow the 

prescribed procedure.1267 

 Naldi and Magliveras state that regardless of the fact that the decision of the Summit was 

acceptable or not, such a decision only concerned SADC's internal legal order as member 

states thought fit at the precise moment.1268 It was an act with no consequences outside the 

realm of SADC.1269 However, the UN Special Rapporteur on the Independence of the Judges 

and lawyers thought differently and raised their concern that the decision to prohibit the 

Tribunal from presiding over new and pending cases until the completion of the revision 

process launched in May 2011 is ultra vires and in breach of the Protocol on the Tribunal.1270 

It is noteworthy that the internationalisation of the Tribunal suspension was also pursued by 

the Zimbabwean farmers acting as an applicant in Mike Campbell and Others (Pty) Ltd v 

Republic of Zimbabwe whereby they proceeded on two fronts, namely they challenged the 
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legality of the Summit's decision before the African Commission of Human and Peoples Rights 

(hereinafter 'African Commission') in December 2011.1271 Secondly, they requested an 

advisory opinion on their validity by the African Court on Human and Peoples Rights 

(hereinafter 'African Court') in November 2012.1272 Unfortunately, in all these attempts 

applicant applications for legal recourse against the SADC Heads of State and Government 

failed.1273 

 

4.1.9.2 The effects of domestic litigation aimed to resurrect the SADC Tribunal 

4.1.9.2.1 South African High Court case 

In the case of the Law Society of South Africa and Others v The President of the Republic of 

South Africa and Others1274, the Law Society of South Africa lodged, an application challenging 

the President of South Africa's participation in the suspension of the SADC Tribunal in 2011. 

The case further challenged the President's decision to sign the 2014 Protocol establishing a 

new SADC Protocol on the Tribunal.1275 The North Gauteng High Court concurs with the 

applicants and declared the actions of the President of South Africa in participating in the 

suspension of the Tribunal and subsequent signing of the 2014 Protocol on the SADC Tribunal 

as being unlawful, irrational, and unconstitutional.1276 

 

4.1.9.2.2 Constitutional Court of South Africa  

The signing of the 2014 SADC Protocol on the Tribunal on 18 August 2014 by SADC Heads 

of State and Government was the last step in the long history of the SADC Tribunal.1277 This 

protocol is not yet signed by member states, it introduces relevant legal changes to the 

regional judicial system, and these changes marked the intention of SADC leaders to move 

their regional cooperation to a rule-based system.1278  Shivamba observed that the 

Constitutional Court in South Africa confirmed the order of constitutional invalidity made by 

                                                           
1271 Mike Campbell and Others (Pty) Ltd v The Republic of Zimbabwe SADC (T) 2/2007 
1272 Mike Campbell and Others (Pty) Ltd v The Republic of Zimbabwe SADC (T) 2/2007 
1273 Mike Campbell and Others (Pty) Ltd v The Republic of Zimbabwe SADC (T) 2/2007 
1274 [2018] 2 All SA 806 at par 72 
1275 See Madisa K,’Zuma goes continental after Concourt refuses to scrap prison sentence’ available 

at https://timeslive.co.za/politics/2021-09-18-zuma-goes-continental-after-concourt-refuses-to-scrap-
prison-sentence/ (accessed 10 January 2022) 
1276 Law Society of South Africa and Others v The Republic of South Africa and Others [2018] 2 All SA 

806 
1277 Erasmus 2015: 2-5 
1278 Tino 2021: 103-128 

https://timeslive.co.za/politics/2021-09-18-zuma-goes-continental-after-concourt-refuses-to-scrap-prison-sentence/
https://timeslive.co.za/politics/2021-09-18-zuma-goes-continental-after-concourt-refuses-to-scrap-prison-sentence/


 

134 
 

the High Court under these terms "The President's participation in the decision-making 

process and his own decision to suspend the operations of the Southern African Development 

Community Tribunal is unconstitutional, unlawful and irrational."1279 The court also held that 

the President's signature of the 2014 SADC Protocol was unconstitutional, unlawful, and 

irrational.1280 The court directed the current sitting President to withdraw his signature from the 

2014 Protocol.1281 The South African President officially informed SADC of its decision to 

withdraw its signature at the 39th SADC Summit of Heads of State and Government held in 

August 2019.1282 

 

4.1.9.2.3 Tanzania High Court 

The Tanganyika Law Society challenged the government's participation in the suspension of 

the SADC Tribunal.1283 The Tanzanian High Court found that the President of Tanzania had 

violated its obligations under the SADC Treaty by participating in the suspension of the 

Tribunal and replacing the Protocol establishing the SADC Tribunal with a new Protocol in 

contravention of the SADC Treaty.1284 Tanzanian court emphasized that "The suspension of 

the operation of the SADC Tribunal; and failure or refusal to appoint judges is contrary to the 

Treaty provisions, was inimical to the Rule of Law as a foundational principle's inherent to the 

legitimacy of the community; and as expressly entrenched in the SADC Treaty."1285 

The court confirmed that all SADC member state are bound by the Treaty obligations, to give 

effect to the Treaty and that the SADC Tribunal as established under the Treaty still exist as 

an international court.1286 The court reiterates that it was the basic principle of international 

law that if a party treats a treaty as valid it is precluded from later denouncing its effects.1287 

The court concluded that all SADC member states were bound to implement the Treaty in 

good faith and that the SADC Tribunal was rendered secure from any control or influence of 

any State parties.1288 However, it could not as one of the State parties hold an independent 
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tribunal hostage to unilateral withdrawal of confidence expressed in a motion challenging its 

legality.1289 

4.1.9.3 Review Commission by Prof Bartel 

Frietz1290 observed that the opening paragraph of the review commission maintains that it was 

mandated by the review of the role and responsibilities and terms of reference of the SADC 

Tribunal that led to the recommendations that require a new protocol. It is noteworthy that the 

recommendations of the review commission led by Prof Burtels as commissioned by the 2010 

summit supports the retention of the jurisdiction over dispute between natural and legal 

persons and SADC member states.1291 There is nowhere in the recommendations of the 

commission that the old tribunal be dissolved and a new protocol be adopted.1292 It is 

concerning that despite the recommendations of the experts the Summit's hostility towards 

the Tribunal but conscious about the legality, these officials (Committee of Minister of Justices) 

stood by the recommendations that individuals be given access to the tribunal.1293 The Summit 

stance was that the tribunal's powers to pronounce on human rights issues be narrowed and 

each state should voluntarily sign on to such jurisdiction.1294 The new development was that 

the SADC leaders offered the region a protocol for a new court.1295 The jurisdiction of the new 

tribunal is that no one in the region but the governments would be able to access it.1296  The 

President of the Republic of South Africa, JG Zuma signed the protocol, indicating South 

Africa's intention to ratify and make a new tribunal operative.1297 The appending of signature 

into this new protocol has created the impression that South Africa supports the application of 

discriminatory law and such paints a bleak picture of the constitutional democracy, to which 

the country ascribes.1298 Manyathi-Jele notes the mobilisation regarding the restoration of the 

SADC Tribunal by member states and reconsidering their decision to adopt a new protocol.1299 

The lobbying for the restoration of the SADC Tribunal was deliberated during a round-table 

discussion of stakeholders at the Centre for Human Rights at the University of Pretoria.1300 
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The primary objective of this round-table discussion was to deliberate on the legal effect of the 

adoption of the new protocol by the SADC Summit.1301  

Stakeholders resolved that they would campaign against the ratification of the new protocol 

and explore and coordinate alternative strategies to restore individual access to the Tribunal 

to strengthen democracy and improve the rule of law within SADC.1302 

Professor Hansungule further argues that other options are available for citizens besides the 

tribunal, such as the enforcement mechanisms set up in the United Nations systems, the 

African Charter on Human and People's Rights, and the Common Market for Eastern and 

Southern Africa Treaty, which promote the protection of human rights.1303 He cautioned that 

the existence of these options methods should not be taken as a reason to consider that the 

case for the tribunal was lost.1304 

In his findings, Dire determined that the court used international law in the application of South 

African constitutional provisions1305. In Mike Campbell’s case, the SADC Tribunal judgment 

was not concerned with the President's violation of international law, rather it was preoccupied 

with whether the President's participation in the SADC process that led to the removal of 

competence of the SADC Tribunal to hear complaints from private person was 

unconstitutional, irrational and therefore unlawful.1306 The Constitutional Court arrived at the 

decision that the President's conduct was unconstitutional, irrational, and therefore unlawful. 

To arrive at a decision the court relied on international law, the court concluded that the 

President had breached South Africa's international law obligations.1307 Analysis of Dire on 

this court case focused on the international law analysis of the judgment, which assessed not 

only whether the court came to the correct conclusion about the President's conduct, which 

violated South Africa's international law obligations, but also whether the court followed the 

correct methodology.1308 Dire is of the view that the approach of the majority to the international 

law in determining whether the constitution had been violated was met with criticism by Judges 

Cameroon and Froneman in their concurring judgment in the SADC Tribunal.1309  
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Dire posits that the court was wrong in the manner in which it identified the existence, content, 

and breach of international law obligations, and its reasoning was found to be illogical.1310 A 

concern is the approach followed by the court in determining the existence of an international 

law obligation, what the content of that obligation is, and whether the President breached that 

obligation.1311 Dire differs with the judges in this case that the determination that there has 

been a breach of international law should not be arrived at lightly, therefore it has to be shown 

by viewing the source of the legal obligation, whether treaty or customary law.1312 Then 

recounting the content of the obligation and the conduct that is alleged to have been 

breached.1313 

4.1.9.3 Land Expropriation in Zimbabwe and its Lessons for Namibia and 

South Africa 

The discussions of this study revolve around the legal effect of the suspension of the SADC 

Tribunal in the Southern African Development Communities (SADC).1314 It is imperative to 

outline the underlying reasons why the Tribunal was suspended.1315 One fundamental reason 

is that this regional judicial body was confronted with the challenges of finding itself having to 

preside over contentious issues, namely land redistribution.1316 It is noteworthy that land 

issues are a contentious issue due to colonial dispossession.1317 Post-colonial era African 

countries attained their independence during the 1960s, therefore most countries guarded with 

jealously this independence by resolving that they should reverse the colonial land 

dispossession by effecting land reform programs to return the land back to the African 

people.1318 A primary example is the implementation of the Land Reform Program by the 

government of Zimbabwe, which resulted in Amendments 16A and 16B of the Constitution of 

Zimbabwe of 1979.1319 These amendments paved the way for land redistribution, which was 

clouded by the infringement of international treaties and domestic laws.1320 The ramifications 

of the land reform program effected by the government of Zimbabwe resulted in a spade of 

violence, economic depression, and famine caused by a shortage of basic food.1321 It is 

noteworthy that the ruling party implemented the land reform program out of anger and political 
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influence; ZANU PF Party led by then President Mugabe resulted in a disaster.1322 On the 

political side, the majority party in government pushed for a referendum to bring the 

amendments in the Constitution of Zimbabwe as a mechanism to effect the land reform 

program as a way of redistributing land owned by the white minority in Zimbabwe to be 

transferred to poor subsistence farmers in order to minimize or end inequality.1323 The farm 

owners approached courts to seek legal recourse against the infringement of their property 

rights by the government, which allowed war veterans in Zimbabwe to embark on land 

grabbing of farms.1324 The Amendment 16B of the Constitution of Zimbabwe, 1979 (as 

amended in 2005) prohibited farm owners from instituting legal action against infringement of 

their property rights.1325  

Although the High Court and Supreme Court of Zimbabwe decided against the complainants 

(Mike Campbell Ltd and Others), the affected parties approached the SADC Tribunal for legal 

recourse.1326 The SADC Tribunal made conclusion that the Amendments 16A and 16B 

infringed the property rights of the affected parties, and the government of Zimbabwe was 

found to have infringed their domestic and international laws by reneging from its international 

obligations.1327  The next discussion will highlight some lessons learned from the 

unconstitutional land reform program, which was implemented out of anger and without taking 

cognisance of international treaties and domestic laws, which protect the property rights of 

individuals.  

4.1.9.4  A lesson learned from Land Reform Program by Zimbabwe 

The land question has remained an albatross in southern African countries that were born out 

of European settler colonialism.1328 The manner in which Zimbabwe attempted to put closer to 

the land question through compulsory land expropriation without compensation.1329 It is 

important to indicate Zimbabwe's failure of the "Willing buyer, willing seller" policy and the 

British reneging from their colonial responsibility to fund land purchases for resettlement.1330 

Adekoye reiterated that the negative impact of the failure of the Willing buyer and Willing seller 
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policy triggered land occupation or invasion in 1998 and also officialised by the government in 

2001 had some disastrous consequences on the national economy.1331 

It is important to highlight that southern African countries such as Namibia and South Africa 

are confronted with land agitation, as was the case of Zimbabwe; it is therefore prudent for 

these countries to look into Zimbabwe's case and derive beneficial lessons.1332 One primary 

lesson is that the land reform issue should not be undertaken under emotional conditions and 

political expediency.1333 

 

4.1.9.5  Land Reform Resolution in South Africa 

The conclusion of the 55th edition of the ANC’s five-year elective conference marked an 

important moment in South Africa’s political landscape.1334 This conference witnessed the 

formulation of ambitious resolutions spanning social, economic and political spheres. The 

ANC government has made strides in returning land to communities displaced by repressive 

apartheid policies, the overall progress in the land reform programme has been slow. 

Statistical analysis of the Commission on Restitution of Land Rights (CRLR) state that eighty-

two thousand nine hundred and seventy six (82 976) land claims lodged before the cut-off 

date of 30 December 1998 have been settled. This translate to 3.8million hectares benefitting 

2.3 million beneficiaries, with the allocation of R22billion to these opted for financial 

compensation, R25 billion for the acquisition of land, and R5 billion for grants. 

Setou opined that despite this progress, there is growing frustration and discontent regarding 

the sluggish pace of land reform. The reports such as High Level Panel and the Presidential 

Advisory Panel on Land Reform Report have delved into the causes of slow progress of land 

redistribution. Scholar such as Setou concur on several key impediments such as lack of 

government capacity and coordination, corruption, elite bias, inadequate legislative 

frameworks, uncertainty about reform objectives, budgetary constraint, and insufficient post-

settlement support. It is imperative to indicate that that the ANC government and the left-

leaning political parties considered that the amendment of section 25 of the Constitution to 

allow land expropriation with compensation as a transformative solution to expedite land 

reform. 
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A new bill aims to align expropriation law with the constitution and to ensure that expropriation 

is not arbitrarily used and only used as a last resort.  The purpose of the expropriation must 

be clear and fair and the affected parties must have a recourse to the courts. The bill further 

provides that the owner must receive a just and equitable amount of compensation for the 

property, reflecting an equitable balance between public interest and interest of the owner. 

Setou states some of the challenges making underutilised land productive in South Africa, 

which demands a comprehensive approach. Some of the threats facing the country’s 

agricultural land are the land degradation, water scarcity and urban encroachment. Strategies 

to be developed to ensure that underutilised land become useful are that state land with 30-

year leasehold rights aims to safeguard that land for farming purposes. In order to ensure that 

this government project yield positive outcome the authorities need to take stock of who has 

benefitted and evaluate successes and challenges faced by the beneficiaries to make 

improvement. Although, this discussion has an indirect relevance to the topic at hand, it is 

imperative to make comparative analysis on how the South African government is developing 

measures to ensure that the implementation of land reform becomes a success. The land 

reform will be successful if all the parties involved plays their role to ensure that land allocation 

to beneficiaries benefit from the project and also the owners of the land also receive 

reasonable compensation. On the contrary, the government of Zimbabwe embarked on violent 

actions and forcefully removed white farmers in their farms. The farms that were dispossessed 

were allocated to war veterans aligned to ZANU-PF and majority of them were unable to use 

the allocated land due to lack of finances to farm the land.  The inability of war veterans to 

raise capital or lack of access to finance and restrictions that inhibit the use of land as collateral 

further compound the issue. The mechanism used by the government of Zimbabwe failed to 

balance the interest of the public and private interest of farm owners.  

The establishment of Land Reform and Agricultural Development Agency in 2021 by the 

government of South Africa is envisioned to collaborate closely with the government on 

various agricultural sector issues, from skills transfer to the practical implementation of land 

reform. The purpose of the Agency was to ensure that there is a skills transfer between new 

landowners and former owners so that the land can be utilised for food production. On the 

other hand, the government of Zimbabwe made legislative amendment to the Constitution in 

order to ensure that expropriation of land without compensation take place. The ramification 

of the implementation of expropriation of land without compensation was that it has affected 

the economy, high inflation and increased food prices of the country, as well as declining in 

food production. 



 

141 
 

It is imperative to indicate that the government of Zimbabwe should have took the approach 

taken by South Africa in implementing land reform in order to address the land imbalance of 

the past. The government should have ensure that it balances both the public and the private 

interest, however the then President of Zimbabwe, Robert MOGABE took a populist stance to 

mobilise support for votes during the National Elections as he realised that he is losing support 

in government.  

 

4.2  Conclusion  

This chapter demonstrated the significance of the provisions of the SADC Treaty and SADC 

Protocol on Tribunal, which were referred to by the SADC Tribunal judges to conclude that the 

government of Zimbabwe is legally bound to respect the human rights, democracy and the 

rule of law as entrenched in Article 4 (c) of the SADC Treaty.  

 

Other provisions of the SADC Treaty have stated clearly that the SADC Tribunal has the power 

to establish its jurisprudence by referring to the legal instruments of other regional courts, 

international treaties, and international law. The interpretation of the provisions of the SADC 

Treaty and SADC Protocol on Tribunal in Mike Campbell and Others (Pty) Ltd v The Republic 

of Zimbabwe brought the demise of the SADC Tribunal. The Tribunal judges who 

demonstrated their independence by interpreting the law without fear or favor threatened the 

SADC Heads of State and Government. 

 

This discussion in this chapter provides a lesson to be learned by other southern African 

countries such as South Africa and Namibia regarding the implementation of land reform by 

the government of Zimbabwe. The approach taken by the government of Zimbabwe in dealing 

with land reform as a mechanism of addressing the land imbalance of the past demonstrated 

a populist stance of then President Robert Mugabe. He amended the Constitution of 

Zimbabwe to implement the expropriation of land without compensation targeting the white-

owned farms and some black farmers, especially those supporting the opposition party such 

as the Movement for Democratic Changes (MDC). The government of Zimbabwe committed 

a mistake by expropriating the land, which was actively used to produce food for the country, 

as a result, the economy declined, food prices increased and inflation increased. 

 

The SADC member state's failure to reprimand the government of Zimbabwe for their failure 

to comply with the SADC Tribunal ruling is a clear indication of them protecting their 

sovereignty at the expense of human rights. Secondly, the decision to suspend the functioning 
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of the Tribunal pending the outcome of the review commission was indirectly closing its 

operations whilst in the meantime promulgating a new SADC Protocol on Tribunal to limit the 

jurisdiction to preside over interstate matters only.   
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Chapter 5: 

Assessment of the provisions of 1999 SADC Declaration and Treaty and its 

2001 amended Treaty and 2014 SADC Protocol on Tribunal 

 

5.1 Introduction 

This chapter will assess the provision of the SADC Declaration and Treaty and its 2001 

Amendment as a constitutive document that guides the SADC member state on the regional 

integration process. This regional instrument was adopted at the SADC Summit, which took 

place in August 1992 in Windhoek, Namibia, potentially marking a major step forward for 

Southern Africa. One of the central founding objectives of the Southern African Development 

Coordination Conference (SADCC) was the forging of links to create genuine and equitable 

regional integration. In the context of major deficiencies in the region's transport and 

communication infrastructure, exacerbated by South African aggression and destabilisation, 

the region agreed to give priority to cooperating in infrastructural projects. 

The SADC Protocol on Tribunal is constituted in terms of Art.16 of the Treaty and shall function 

in accordance with the provisions of the treaty, the SADC Protocol on Tribunal, and the Rules. 

The Protocol on Tribunal also made provisions regarding the composition of judges, their 

qualification, and their judicial competence and experience in international law.  

The adoption of a new Protocol on Tribunal by the SADC Summit, the Heads of State and 

Government took place in August 2014. It is important to highlight that the new Protocol is not 

yet in force, and the document introduces relevant legal challenges to the regional judicial 

system and raises questions about the SADC leader's intention to move their regional 

cooperation toward a rule-based system. The discussion will highlight important provisions of 

the 1999 SADC Declaration and Treaty, which will be followed by detailed deliberation on 

comparative analysis of the 2000 SADC Protocol on Tribunal and the new 2014 SADC 

Protocol on Tribunal.  
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5.2 The 1999, SADC Declaration and Treaty 

The SADC Declaration and Treaty outline the legal status of SADC which is an international 

organisation having legal personality and power to enter into a contract, acquire, own, or 

dispose of movable or immovable property, and to sue and be sued1335. 

 Other provisions, which are important, are the principles, objectives, and general 

undertakings that underpin the SADC organisation. Art.41336 of 1999 SADC Declaration and 

Treaty which outlines the principles that SADC member states should abide by and this 

provision states that SADC and its member state shall act in accordance with the following 

principles: 

(a) Sovereign equality of all member states; 

(b) Solidarity, peace and security; 

(c) Human rights, democracy, and the rule of law; 

(d) Equity, balance, and mutual benefit; and 

(e) Peaceful settlement of disputes 

It is imperative to indicate that SADC seeks to achieve certain objectives in order to attain its 

mandate as a regional organisation.1337 Art.51338 of 1999, SADC Declaration and Treaty state 

these objectives, which are the following: 

(i) Achieve development and economic growth, alleviate poverty, enhance the standard 

and quality of life of the people of southern Africa, and support the socially 

disadvantaged through regional integration; 

(ii) Evolve common political values, systems, and institutions; 

(iii) Promote and defend peace and security; 

(iv) Promote self-sustaining development on the basis of collective self-reliance and 

interdependence of member states; 

(v) Achieve complementarity between national and regional strategies and programs; 

(vi) Promote and maximise productive employment and utilisation of resources of the 

region; 

(vii) Achieve sustainable utilisation of natural resources and effective protection of the 

environment; 
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(viii) Strengthen and consolidate the long-standing historical, social, and cultural 

affinities and links among the people of the region;  

Art.9 made provision for institutions that should be established in order to ensure that SADC 

as the Regional Economic Communities (RECs) achieves its objectives which among others 

the regional integration.1339 It is prudent to indicate that among the institutions that need to be 

established is the Tribunal.1340 

Art.16 makes provision for the establishment of the Tribunal, which shall be constituted to 

ensure adherence to, and the proper interpretation of the provisions of this Treaty and 

subsidiary instruments and to adjudicate upon such dispute as may be referred to it.1341 Sub-

paragraph 2-5 outlines the composition and functions, procedures, and other matters 

governing the Tribunal.1342 The Tribunal is also mandated to give advisory opinions on matters 

that may be referred to it by the Summit or the Council. The decisions of the Tribunal shall be 

final and binding.1343 

 

5.3 A Critical analysis of the 2000 SADC Protocol on the Tribunal and the 

newly adopted 2014 SADC Protocol on the Tribunal 

Historically, the Tribunal was established in 1992 by Art.9 of the SADC as one of the 

institutions.1344 The 2000 Protocol on Tribunal and Rules of Procedure regulates its 

composition, functioning, and jurisdiction.1345 It is noteworthy that although the Protocol on 

Tribunal was signed in 2000, the regional court became operational in 20051346. Art.38 

stipulates that the Protocol entered into force after the deposit of the instrument of ratification 

by two-thirds of the signing States1347. The member states effected the amendment of the 

Treaty of the Southern African Development Community in 2001, especially Art.22 that 

regulates the adoption of Protocols in detail and repealed from paragraph 2, the following 

provision "each Protocol shall thereafter become an integral part of the Treaty.1348 This 

wording was moved to Art.16 that changed to read as follows, "The composition, powers, 

functions, procedures and other related matters governing the Tribunal shall be prescribed in 
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a Protocol.1349 It is worth bearing in mind that natural and legal persons might resort to the 

Tribunal against SADC institutions as well as against any member state. Prior to the affected 

member state or individual can approach the Tribunal; they had first to exhaust any domestic 

legal remedy1350. Arts.20A and 31(b) of the 2000 Protocol on Tribunal and SADC Protocol on 

Trade articulates that the Tribunal has the appellate function in relation to trade panels.1351  

Since the inception of the SADC Tribunal, the court only heard 20 cases, and none of them 

was initiated by member states or concerned a preliminary ruling1352. The primary reason why 

the Tribunal has adjudicated few cases is due to member states' reluctance to sue each other 

because of being strongly characterised by the will to preserve their own sovereignty1353. The 

2000 SADC Protocol on Tribunal accorded this regional court to preside over disputes 

between the Organisation and its staff1354, and in certain instances resorted to by individuals 

lamenting violations of their human rights by SADC member states.1355 It is noteworthy that 

both SADC legal instruments, namely the SADC Declaration and Treaty, as well as the 2000 

SADC Protocol on Tribunal, do not expressly have a provision that gives the Tribunal 

jurisdiction over disputes concerning human rights violations.1356 

Art.4 (c) of the SADC Declaration and Treaty refers to human rights, democracy, and the rule 

of law as governing principles of interstate cooperation.1357 A classic case of Mike Campbell 

and Others (Pty) Ltd dealt precisely with the assessment of the validity of the Zimbabwean 

Government's land reform program.1358 The applicants contested the unlawful expropriation of 

private land without compensation.1359 The SADC Tribunal ruled that the Zimbabwean 

legislation violated human rights, democracy, and the rule of law; therefore, it was in breach 

of Art. 4 (c) and Art 6 of the SADC Treaty requiring member states to abide by these 

principles.1360 The reaction of the government of Zimbabwe against the judgment of the SADC 

Tribunal clearly indicated the tendency of Zimbabwe to give primacy to municipal law and 
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jurisdiction over SADC Law1361, and its reluctance to surrender some aspects of its sovereignty 

to the Organisation.1362 

Art.36 of the SADC Treaty and Art.32 of the Agreement amending the Treaty, the latter 

became effective after its adoption by three-quarters of all members of the summit.1363 On the 

other hand, its entry into force made effective the incorporation of the 2000 Protocol on 

Tribunal into the SADC Treaty as provided for by the amended Art.16, no further ratification 

was needed.1364  

There is an anomaly between the provisions of both the SADC Treaty and 2000 SADC 

Protocol on Tribunal, specifically Art.32 (5) of the 2000 SADC Protocol on Tribunal read in 

conjunction with the SADC Treaty does not explain what "appropriate action" means, and this 

gives the Summit a great discretionary power in this determination.1365 It could have been 

better if these provisions had adopted some economic sanctions or suspension against the 

non-compliant state.1366 

The new changes brought by the new Protocol on Tribunal adopted in August 2014 introduce 

important changes in the SADC judicial system and have serious implications for the 

development of the regional integration process.1367 A comparison between the 2000 Protocol 

on Tribunal and the new 2014 Protocol on Tribunal as a mechanism to identify strong and 

weak points. The discussion will revolve around the new Protocol, especially the provision that 

regulates the composition and the functioning of the Tribunal, its competence and jurisdiction, 

applicable law, and the enforcement of its judgment, excluding its rules of procedure, which 

have not yet been adopted.1368  

Art.29 stipulates that the Tribunal shall adopt its own rules by a two-thirds majority.1369 This 

provision will repeal Art.23 of the 2000 Protocol on Tribunal stipulates that the rules annexed 

to this protocol shall form an integral part thereof.1370 
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5.3.1  Composition and functions of the "new" Tribunal 

The provisions regulating the composition and functioning of the Tribunal are borrowed from 

the 2000 Protocol on Tribunal.1371 In some instances, the new Protocol regulates more in detail 

whilst some technical aspects than the 2000 Protocol on Tribunal.1372 Art.3 of the 2014 SADC 

Protocol on Tribunal state that the candidates have to possess the qualifications required for 

appointment to the highest judicial offices in their respective member states or to be jurist of 

recognised competence.1373 On the other hand, Art.3 of the 2000 Protocol of the Tribunal 

states that the candidates must have experience in international law.1374 

The 2014 Protocol on Tribunal states that the composition of judges will consist of not less 

than 10 judges appointed from nationals of member states.1375 Regarding the judge's 

designation, they continue to be selected by the Council of Ministers from the list of candidates 

nominated by member states and appointed by the Summit.1376 These judges are expected to 

carry out their duties independently, impartially, and conscientiously during the execution of 

their mandate, which will last for five years and will be renewable once.1377 It is important to 

highlight that SADC judges are not appointed on a full-time basis in order to ensure that the 

Tribunal shall sit when required to consider a matter submitted to it.1378 

Arts 10 and 12 of the 2014 SADC Protocol on Tribunal regulate the judge's resignation, 

expiration of terms, and recusal are the same as those of the 2000 Protocol on Tribunal (Art.8 

and 9) but the only difference is that the new Protocol also regulates the hypothesis of judge’s 

removal from office.1379 The judges may be removed if they become permanently 

incapacitated or have committed a serious breach of their duties or a serious act of 

misconduct.1380 The disciplinary actions will be undertaken by an independent ad hoc tribunal, 

which will decide the question of removal.1381 

On the other hand, Art.12 (4) states that the affected judge has to recuse himself or herself in 

the matter concerned.1382 The difference between these two legal instruments is that the new 

Protocol on Tribunal seems to be more complete than that provided for by the 2000 
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Protocol.1383 Art.15 states that the Tribunal should have a President and a registry consisting 

of the registrar and his or her staff.1384 The sitting of the Tribunal continues to be in public 

otherwise decided and all deliberations shall be conducted in closed sessions and shall remain 

confidential1385. The 2000 Protocol on Tribunal, Art.27 provides a similar regulation as Art.32 

of the 2014 SADC Protocol on Tribunal, which states that an adviser, agent, or representative 

of their choice shall represent the parties to the dispute before the Tribunal, and even those 

states, which are not parties to the dispute, may be granted to intervene before the 

Tribunal.1386 On the contrary, Art.30 of the 2000 SADC Protocol on Tribunal is much more 

specific and it states that a third party applying for intervention does not have to prove the 

existence of his own legal interest that may be affected by the subject matter of the dispute.1387 

 

5.3.1.1 The Composition of the Bench 

The 2014 Protocol on the Tribunal made minor changes with regard to the Tribunal's 

composition, structure, and operation.1388 The Tribunal remains composed of not less than ten 

judges, nationals of member states.1389 Each member state may nominate not more than two 

candidates1390 taking into account gender representation. Art.3 (3) states that three judges 

should hear cases although in some instances cases may be heard by a full bench comprising 

of five judges.1391 The 2014 Protocol on Tribunal requires fair representation of the Member 

State's legal system, comprising of civil, Roman-Dutch, and common law traditions.1392 

The 2014 SADC Protocol on Tribunal also made provision regarding the requirement of 

qualification for the appointment to the highest judicial offices in their states or must be a jurist 

of recognised competence and have experience in international law.1393 A procedure regarding 

the appointment of judges is that they are appointed by the Summit upon recommendation by 

the Council.1394 The only additional provision within the 2014 Protocol on Tribunal is that the 

Summit also appoints the President.1395 On the contrary, this provision is a reversal procedure 
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set out in the 2000 Protocol, where the Tribunal elected the President is an alarming 

development.1396 The changes regarding the appointment of the President constitute a serious 

departure from generally accepted international practice, which reserves such to the judges 

themselves.1397 

The changes brought the Tribunal's demise, which involves the interference on the 

independence of the judges.1398 Art.7 (1) of the 2014 Protocol on Tribunal and Art. 6(1) of the 

2000 Protocol outlines the duration in which the Tribunal judges serve, which is 5 years with 

the possibility of one further renewable period.1399 The 2014 SADC Protocol on Tribunal made 

provision that all judges are part-time.1400 On the contrary, the 2000 Protocol on Tribunal states 

that the removal of judges from office is regulated by the rules.1401 The 2014 Protocol on 

Tribunal states that the judges are removed if they become incapacitated or have committed 

a serious breach of his or her duties or a serious act of misconduct.1402 Art.11 (2) of the 2014 

Protocol on Tribunal has a safeguard against the interference of the Summit and the removal 

of judges in terms of this provision has to be approved by an ad hoc tribunal.1403 The SADC 

followed similar practices of other Regional Economic Communities (RECs), namely the 

COMESA Treaty, EAC Treaty, and ECOWAS Protocol by allowing the tribunals to make 

decisions regarding the removal of judges.1404 

It is imperative to refer to Art.17 (2) of the SADC Treaty, which states that the duties of judges 

are to perform their responsibility independently, or impartially or the function of their office.1405 

This provision further states that Tribunal judges should be committed to SADC's international 

character shall not seek or receive instructions from member states, and shall refrain from any 

action incompatible with their position as international staff responsible for SADC.1406 On the 

contrary, the 2014 Protocol on Tribunal does not have a corresponding commitment to the 

bench's independence ensuring that they are not subjected to inducement, pressure, 

influence, threats, or other interference.1407   
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Art.17 (1) of the SADC Treaty does provide that member states shall not seek to influence the 

Organisation's staff when discharging their functions.1408 Art.12 (2) provides the mechanism 

of avoiding a conflict of interest by requiring a judge who has had previous involvement with a 

case to recuse himself or herself.1409  

5.3.1.1.2  Jurisdiction 

The SADC Tribunal under the 2000 Protocol on Tribunal is similar to European Union (EU) 

law and competencies of the Court of Justice of the European Union (CJEU).1410 Allowing 

natural and/or legal persons to have open, direct access to the Tribunal might not have been 

supported by some member states but it was a progressive feature shared with other 

RECs.1411  

Art.33 of the 2014 Protocol on Tribunal reverts to the position under traditional international 

law regarding the settlement of disputes by restricting the scope of the Tribunal's contentious 

jurisdiction to disputes between member states only.1412  These changes brought by the new 

Protocol on Tribunal were regressive as they are in conformity with international law and do 

not go against the content of Art.16 of the SADC Treaty.1413 

It is noteworthy that the natural and/or legal persons must now pursue their complaints against 

member states before domestic courts making any prospects of success entirely dependent 

on the availability of domestic remedies and the willingness of courts to delve into often 

complex technical cases1414, although there have been some precedents before the courts of 

South Africa.1415 Another mechanism is that member states must rely on the principle of 

diplomatic protection and persuade an appropriate state of the merits to take up their case 

and seize the Tribunal.1416 The 2000 Protocol on Tribunal provided for the exclusivity of the 

Tribunal's jurisdiction over all disputes between member states and the Organisation between 

natural/legal persons and the Organisation, and between the Organisation and its staff.1417  It 

is imperative to indicate that some protocols adopted within the SADC establish other dispute 

settlement mechanisms to solve interstate litigations arising from their applications.1418 SADC 
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member states can still resort to the Tribunal as one of the means at the State's disposal to 

settle their disputes.1419 A practical example is the case of Swart v Southern African 

Development Community, which considered the application for the judicial review of the 

SADC's decision not to renew the applicant's employment contract.1420 One of the points in 

this matter was that the High Court lacked jurisdiction not only because SADC was an 

international organisation but also because it is Tribunal, which had exclusive jurisdiction over 

labour disputes.1421 The High Court established that refusing to allow the applicant to have 

access to the court would result in denial of justice since no alternative was then available.1422 

The 2014 Protocol on Tribunal has left SADC staff without a remedy; the Tribunal's 

competence over staff cases has also been removed.1423 An alternative remedy was the 

establishment of the SADC Administrative Tribunal (SADCAT).1424 

The principle of exhaustion of all available remedies under the domestic jurisdiction before 

referring the matter to the Tribunal is fundamental before the member state may approach the 

Tribunal to adjudicate on the matter.1425 The SADC Tribunal had jurisdiction to give preliminary 

rulings to national courts and advisory opinions at the request of the SADC Summit and 

Council of Ministers.1426 On the other hand, the 2014 Protocol on Tribunal endows the Tribunal 

with the power to solve only interstate litigations concerning the interpretation of the SADC 

Treaty and Protocols.1427 Similarities between these protocols are that both limit the jurisdiction 

of the Tribunal ratione materiae as well as ratione personae and only save its competence to 

give advisory opinions on such matters as the Summit or Council.1428 In order to explain the 

ratione materiae, the provision of Art.33 of the new Protocol states "the Tribunal shall have 

jurisdiction on the interpretation of the SADC Treaty and Protocols relating to disputes 

between member states".1429 This provision indicates that the 2014 Protocol on Tribunal shall 

exercise only an interpretative function and it may not assess the validity or the correct 

application of SADC law anymore.1430 It confines the SADC Tribunal to concern itself only with 

interpreting the SADC Treaty and Protocols and excludes all other normative acts adopted by 
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SADC Institutions in order to reach the goals of the Organisation shall be excluded from its 

jurisdiction.1431 Additionally, this provision does not provide for the possibility for the Tribunal 

to settle disputes referred to it in light of arbitration agreements included in international 

treaties concluded by some member states.1432 The 2014 Protocol on Tribunal does not confer 

powers to the Tribunal to settle disputes between the Organisation and its staff.1433 On the 

contrary, the 2000 Protocol on Tribunal gave the Tribunal power to settle disputes between 

the Organisation and Staff, which was the same practice of other regional organisations 

(European Union (EU), COMESA, CEMAC, EAC, and ECOWAS) whose courts have 

jurisdiction over a dispute concerning the Organisation and its employees.1434 

Art.50 provides that any member state, which is a party to the 2014 SADC Protocol on 

Tribunal, may withdraw from it upon expiration of twelve months from the date of giving written 

notice to that effect to the Executive Secretary.1435 The 2000 Protocol on Tribunal did not have 

a similar clause as Art.50 of the new protocol.1436 In contrast, in terms of this protocol, the 

jurisdiction of the SADC Tribunal was compulsory for member states, which had expressly 

accepted it.1437 Art.16 of the SADC Treaty states that the Protocol on the Tribunal forms an 

integral part of the Treaty, so member states may not opt out of it as long as they remain 

members of the SADC.1438 It is crucial to highlight that member states by inserting Art.50 of 

the new protocol ignored the important benchmark provided for by the SADC Treaty, which 

was a primary source of law of the Organisation.1439 

The inclusion of Art.50 of the new protocol was in contravention of the SADC Treaty; therefore, 

member states before they can include clauses such as Art.50 they should amend Art.16 of 

the SADC Treaty.1440  

Under ratione personae limitation of the Tribunal jurisdiction, the Tribunal shall have 

jurisdiction over the interpretation of the SADC Treaty and Protocols relating to interstate 

disputes.1441 Art.33 allows only SADC member states to resort to the Tribunal, which means 

natural and legal persons are excluded from approaching the Tribunal for seeking a legal 

recourse.1442 Literally natural and legal person does not have a locus standi to litigate before 
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the Tribunal1443. Tino states that ratione personae limitation of jurisdiction is consistent with 

and confirms the strongly intergovernmental legal nature of the SADC.1444 

 

5.3.1.1.3  Decisions: Binding Force, Execution and Action for Non-
Compliance 

Art.38 (1) of the 2014 Protocol on Tribunal has provisions relating to the decisions that tend to 

follow established international standards.1445 These decisions must be taken by a majority, 

and delivered in open court.1446 On the other hand, the 2000 Protocol on Tribunal has express 

provisions for judges to make separate or dissenting opinions, although it seems to be implied 

from the wording of Art.38 (2) of the 2014 Protocol on Tribunal. For example, in the Mike 

Campbell case, there was a dissenting view made by Judge Tshosa.1447 The judges of the 

SADC Tribunal comprise three judges; this provision effectively means that decisions will be 

delivered if two judges agree.1448 The judicial organ of an intergovernmental organisation 

engaged in economic integration being able to base decisions on only two judges is unique 

and at variance with normal international practice.1449 On the contrary, the requirement 

requiring decisions to be reasoned has been omitted from the 2014 Protocol on Tribunal.1450 

Actually, it is unlikely that the Tribunal can pass judgment in a vacuum without explanation, 

contrary to all demands of natural justice and the rule of law.1451 

 Both the 2014 Protocol on the Tribunal and the 2000 Protocol on the Tribunal have similar 

provisions, which make the Tribunal decisions and rulings final and binding upon the parties 

to the case.1452 

The only difference is that the provisions of the 2014 Protocol on Tribunal made it explicit that 

these stipulations do not apply to advisory opinions.1453 Secondly, the new Protocol further 

omitted the previous requirement that the Tribunal must initially satisfy itself that it has 
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jurisdiction and that claims are well founded in fact and in law.1454 Naldi and Magliveras state 

that it is essential that for the Tribunal to be considered a credible institution such jurisdictional 

rules be maintained.1455 Both the 2014 and 2000 Protocol on Tribunals have provisions that 

give the Tribunal the capacity to review its judgments in the light of new facts has been retained 

subject to conditions.1456 

The litigants in terms of the 2014 Protocol on Tribunal are restricted to only member states 

and they must comply with its decisions and guarantee their execution.1457 It is noteworthy that 

the international judicial body, the Tribunal has no power to enforce its decision. Art.44(4) of 

the 2014 Protocol on Tribunal gives the member state who failed to comply with a decision 

awarded against it, any other member who claims to be affected by the decision would be 

entitled to bring the matter to the attention of the Tribunal.1458 Both the 2000 and 2014, Protocol 

on Tribunal has provisions that obliges the Tribunal to examine the validity of complaints of 

non-compliance and must refer them to the Summit for appropriate action.1459 The only 

concern or loophole is that the latter is silent on the procedure to be followed.1460 Additionally, 

the 2014 Protocol on Tribunal does not indicate the nature of the latter is action and this gives 

a discretion on how to react and its consistent action shows that it does not consider itself 

compelled to act.1461 A reference is made to Art.33 of the SADC Treaty, which offers other 

avenues for action.1462 Art.33(1) is of direct relevance and persistent failure without good 

reason to fulfil Treaty obligations which means the Tribunal decisions are an obligation that 

the membership must at all times observe.1463 This proviso does not prescribe specific 

sanctions to be imposed on recalcitrant states and gives the Summit the discretion to decide 

them on a case-by-case basis.1464 This illustrates the political nature of discretion. On the 

contrary, in the 2000 Protocol the monitoring of compliance extended to 'any party concerned' 

could include natural and legal persons who are able to show legitimate interest.1465 This legal 

instrument also if the decision was enforceable in the member state's territory and that the 

domestic law governing their execution was legislation on the enforcement of foreign 

judgments.1466 This clause has been omitted in the 2014 Protocol on Tribunal, which is a 
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regrettable exercise.1467 The Tribunal's scope and efficacy were severely limited but also the 

whole of the SADC enterprise was undermined.1468 The ramification of these limitations is that 

the Tribunal decisions cannot be effectively implemented and enforced within member 

states.1469 It is noteworthy that there should be uniformity in law and adherence to law are vital 

components of any integration process.1470 

In considering the intergovernmental nature of the SADC Tribunal, the enforcement 

mechanism of its judgments would come before national courts, for example, the Supreme 

Court of Zimbabwe which states that they were persuasive at best but not binding.1471 This 

assertion is because the 2000 Protocol had not been incorporated into domestic law and 

therefore had no legal status in Zimbabwe.1472 In contrast, the 2000 Protocol constitutes an 

integral part of the SADC Treaty, the High Court in Zimbabwe delivered a more coherent 

argumentation in Gramara v Republic of Zimbabwe, where the applicant had sought the 

registration in Zimbabwe of the judgment in Mike Campbell for the purpose of enforcement.1473 

The court indicated that Zimbabwe was subject to the Tribunal's jurisdiction and thus bound 

by its decision whose enforcement was governed by the common law adhering to the 

incorporation theory, namely customary international law forms part of municipal law unless 

inconsistent with statute.1474 The High Court concluded that enforcing the said judgment would 

be contrary to public policy as it would be fundamentally at odds with the land reform program 

sanctioned by the Constitution of Zimbabwe and upheld by its Supreme Court.1475 

Naldi and Magliveras pointed out the argument made by the Constitutional Court of South 

Africa, which held a different view that the decision in Mike Campbell was legally enforceable 

in its territory.1476 Art.32 of the 2000 Protocol on Tribunal as well as the South African 

Constitution allowed access to domestic courts for the enforcement of foreign judgement, 

which included decisions of international courts and regional tribunals.1477 In the matter of 
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Swart v Southern African Development Community, the tribunal dealt with the application for 

judicial review of the decision not to renew the applicant's employment contract.1478 The 

application centred on whether SADC was a public body of authority.1479 The court was in the 

affirmative because this institution served the varying interests of the member states and, 

therefore served a public purpose to member states and their citizens.1480 The judgment 

suggests that in the Republic of South Africa, the courts of Botswana would be receptive to 

orders for enforcing the Tribunal judgments, if there is some nexus between the applicants 

requesting enforcement and the content of the judgment.1481  

It is imperative that the Tribunal has handled Zimbabwe's refusal to comply with the judgments 

rendered in the Mike Campbell saga and how the Summit reacted to its non-compliance.1482 

The Tribunal held the government of Zimbabwe to be in contempt of court on three 

occasions.1483 Firstly, it was in June 2008 when Mike Campbell lodged a complaint that 

Zimbabwe had failed to comply with the order on the interim relief granted in December 

2007.1484 The Tribunal reported the matter to Summit, which was due to meet for its ordinary 

annual session in August 2008.1485 Attempts were made by the Tribunal to ensure that the 

Summit take action against recalcitrant Zimbabwe, clearly indicating that this regional court 

treated decisions on interim measure as legally binding.1486 On the contrary, the Summit 

avoided taking any action against Zimbabwe; it referred the matter of non-compliance to the 

SADC Ministers of Justice for consideration and advice.1487 

Secondly, in June 2009 the applicants (Mike Campbell and Others) lodged an urgent 

application on 7 May 2009 whereby a declaration was sought that Zimbabwe was in breach 

and in contempt of the aforementioned judgment of November 2008.1488 The applicant 

adduced enough material to show the existence of a failure on the part of [Zimbabwe] and it 

is urgent to comply.1489 Naldi and Magliveras state that it is not known whether the Summit 
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discussed a non-compliance of the Tribunal ruling by the government of Zimbabwe but 

according to information given to South Africa's National Assembly, the Summit again 

mandated the SADC Ministers of Justice to discuss it, and present recommendations.1490 

Thirdly, in the summer of 2010, the Tribunal not only found Zimbabwe to be in contempt of 

court but also had the opportunity to dismiss the aforementioned finding of the Zimbabwe High 

Court in Gramara that the judgment in Mike Campbell could not be enforced domestically 

because the land reform was Zimbabwe's official State policy.1491 Upon learning that 

Zimbabwe showed no interest in complying with the judgment, the Tribunal referred the matter 

to Summit.1492 Instead of ensuring that Zimbabwe complies with the Tribunal judgments, the 

Summit suspended its operation.1493 

5.3.1.1.4  Advisory Jurisdiction 

Art.20 and rule 86 deal with the competency of the Tribunal to give an advisory opinion at the 

request of only the Summit and/or the Council.1494 The Tribunal's authority to render advisory 

opinion appears to have been mandatory, this interpretation is based on the usage of a word 

"shall" which makes the provisions more instructive and mandatory.1495 This provision is in line 

with Art.16 (4) of the SADC Treaty.1496 On the other hand, the 2014 Protocol on Tribunal makes 

a substantive change to the Tribunal's advisory jurisdiction, leaving the member states unable 

to take advantage of the provision.1497 

5.3.1.1.5  The Applicable Law 

The 2014 Protocol on Tribunal effected drastic changes to the law, which the Tribunal may 

apply.1498 This was the mechanism or strategy used by the Summit to reduce the powers of 

the Tribunal in ensuring its independence and impartiality1499. Art.21 of the 2000 Protocol 

states that the Tribunal could invoke the SADC Treaty, the Protocols, and subsidiary 

instruments, any applicable treaties, general principles of public international law, and the legal 

systems of member states.1500 On the contrary, Art.35 of the 2014 Protocol places limits that 

only the SADC Treaty and the Protocols which precludes the Tribunal from having recourse 
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to such legal sources, as customary international law, which has been shaped by Western 

States, and judicial pronouncement from regional human rights bodies, for example African 

Commission and the African Court.1501 This limitation takes the Tribunal steps backward since 

it seeks the judicial body to only interpret the SADC Treaty and Protocols almost in a vacuum 

and without reference to international law and other principles pertaining to the norms 

enshrined in the SADC Treaty.1502 

It is noteworthy that the direct interest in Mike Campbell, the Tribunal invoked the relevant 

provisions of regional and global human rights instruments as well as the jurisprudence of the 

African Commission and of the European and the Inter-American Human Rights Courts.1503 

The Tribunal referred to Art.4 (c) of the SADC Treaty, which empowers this judicial body to 

have jurisdiction to hear human rights complaints, democracy, and the rule of law.1504 It was 

expected that this provision could also be inserted in the 2014 Protocol taking into account 

that SADC member states have ratified international treaties such as the Covenant on Human 

Rights.1505 Comparative analysis of SADC and other Regional Economic Communities (RECs) 

such as ECOWAS their constitutive documents (ECOWAS Treaty) have provisions that 

recognises the protection of human rights as a fundamental principle.1506 In a case Hadijatou 

Mani Koraou v Niger1507, the Court of Justice stated that it was charged with protecting human 

rights, including those enshrined in the African Charter. On the contrary, the 2014 Protocol 

seeks to prevent the Tribunal from deciding cases on human rights issues this objective cannot 

be guaranteed success.1508 

5.3.1.1.6  Costs 

A change of the judicial system, the applicant before the judicial organs of intergovernmental 

organisation do not have to pay for the proceedings as their operations are covered by the 

organisation.1509 Art.46 (2) of the 2014 Protocol states that the proceeding shall be free of 

charge unless the Tribunal decides otherwise.1510 A loophole in this provision is that it does 

not specify instances the Tribunal may do so.1511  The 2014 Protocol authorises only member 
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states to bring cases to the court, it is clear that their ability to petition the Tribunal should be 

regarded as a service that SADC offers to its membership, and expenses are covered by 

budgetary contributions.1512 

5.3.1.1.7  Ratification, Entry into force and Withdrawal 

The 2014 Protocol is subject to ratification and shall enter into force 30 days after it has been 

ratified by two-thirds of the membership, for example, ten member states.1513 That means that 

the 2000 Protocol will be repealed on the same day it has come into effect.1514 The 2014 

Protocol does not have a transitional provision and this is problematic for at least two 

reasons.1515 Firstly, there is no continuity between the existing and the new Tribunal.1516 

Legally, the course of life of the existing Tribunal cannot be erased, its judgments are 

precedents and legacy, therefore the question of their continued validity needs to be 

addressed.1517 

Secondly, the 15 member states participate in the SADC, those five members, which would 

not have ratified the 2014, Protocol on the very day it enters into force will be unable to petition 

the Tribunal for as long as they remain non-parties, presumably no cases may be brought 

against them.1518 On the other hand, the 2000 Protocol has not been abrogated, the Tribunal 

is still in existence, and technically, and it could become operative again if new judges were 

appointed.1519 It is noteworthy that attempts to block or stop the signing or ratification of the 

2014 Protocol by legal professional bodies operating at the level of membership before the 

domestic courts.1520 A practical example is the Law Society of South Africa v Constitutional 

Court; the court declared that the signing and ratifying of the 2014 Protocol by the President 

of the Republic of South Africa was unlawful, irrational, and unconstitutional.1521 The Law 

Society of South Africa argued that the respondents have breached the rights of the South 

African population to have access to justice and have failed to comply with mandatory 

procedures for the amendment of treaties.1522  
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Another example is the case of Tanganyika Law Society lodged an application before the High 

Court citing the violation of the Constitution of Tanzania.1523 In defence of the matter, the 

Tanzanian Attorney-General has recommended that the action be dismissed as untenable.1524 

Art.50 of the 2014 Protocol on Tribunal allows contracting parties to withdraw by giving 12 

months' notice even after the withdrawal.1525 The provision further states that a member state 

who wants to withdraw will continue to be bound by outstanding obligations for as long as they 

have not discharged it.1526 It is imperative to indicate that a member state that has not complied 

with one or more decisions may not decide to withdraw in order to avoid its duty to do so.1527 

On the contrary, the 2000 Protocol does not have a provision that deals with the withdrawal of 

member states but has a clause that deals with the amendment, which is lacking in the 2014 

Protocol.1528 

In accordance with Art.37 of the 2000, SADC Protocol on Tribunal member states did not have 

to conclude a new Protocol but could have negotiated whatever changes they thought fit to be 

effected in the Protocol.1529 

It is noteworthy that the withdrawal of member state from the 2014 Protocol was not 

sanctioned by the SADC Treaty, particularly Art.16(2) which states that the Tribunal forms an 

integral part of the Treaty and as a legal instrument, it is a separate from the Protocols 

articulated in Art.22 of the document.1530 The SADC Treaty is a constitutive document, which 

is a legally binding document enshrining SADC aims and committing member states to specific 

procedures and practices.1531 Art.16 of the SADC Treaty made it clear that a contracting party 

may separately denounce the Tribunal Protocol unless the member state in question decides 

to withdraw from the Organisation as well.1532 The SADC Treaty provisions do not permit 

member state to withdraw from SADC, which means there is a la carte membership.1533 Art.16 

of the SADC Treaty establishes the SADC Tribunal; therefore, it cannot be regulated under 

the Protocol.1534  
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Both the 2000 and 2014 Protocols on the Tribunal only served the purpose of laying down the 

details of the Tribunal's powers, functions, and operations.1535 The withdrawal clause in the 

2014 Protocol seems to have been a good thing in certain respects.1536 However, the 

suspension of the Tribunal in 2010 took only one member state, Zimbabwe and its President, 

Robert Mugabe, and those loyal to him by SADC leaders to bring about the suspension.1537 It 

is important to mention that SADC leaders should have advised the government of Zimbabwe 

to either comply with the Tribunal judgments or opt out of withdrawal from the Organisation, 

instead of unlawfully suspending the regional court.1538 

It was an undesirable development that SADC member states failure to subject themselves to 

the Tribunal supervision, even under limited jurisdiction of the 2014 Protocol is a question of 

treading a fine balance in ensuring that the grievances of one member state do not derail the 

work of the SADC as a whole.1539 

5.4 The reviewing process of the SADC Tribunal 

In context to the suspension of the Tribunal's activities, the Summit decided to review its role, 

functions, and terms of reference.1540 These changes were effected, despite the advisory 

opinion of the World Trade Institute Advisors (WTIA), which submitted the report in February 

2011 stating that the SADC Tribunal was properly constituted under international law and, 

therefore its decision should be binding on Zimbabwe.1541 Additionally, they recommended 

that the Tribunal should be allowed to function.1542 The final report was then presented to the 

Summit or Heads of State and Government in 2012, the report was not accepted, therefore 

review of the Tribunal's role was not as severe as the Summit expected.1543 The SADC Minister 

of Justice was conscious that the decision taken by Summit is no more legal but political, 

therefore they realised that they should have proposed some amendments to the 2000 

Protocol on Tribunal, which might have dissolved the antagonism felt for it by the Summit.1544 
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Tino states that ratione personae are consistent with and confirm the strongly 

intergovernmental legal nature of the SADC.1545 The SADC Heads of State and Government 

disregarded completely the SADC Ministers of Justice report that affirms the legal existence 

of the SADC Tribunal during the 2012 Maputo Summit. Instead, the Summit resolved that a 

new Protocol on Tribunal would have to be negotiated among member states and its 

jurisdiction would have been limited to resolving interstate disputes.1546 By implication that 

resolution meant to remove the rights of natural and legal persons to approach the Tribunal.1547 

Clearly, the solidarity principle among member states became visible when the Summit 

decided to suspend the Tribunal by negotiating a new Protocol, instead of defying Zimbabwe's 

failure to abide by Art.4(c) of the SADC Treaty by observing the principles such as the human 

rights, democracy and rule of law.1548 It is obvious that it was the member state's desire to 

prevent future political embarrassment to any member state of the kind yielded by the 

Tribunal's ruling against Zimbabwe.1549 It is noteworthy that there is a poor human rights record 

in the SADC member states and they do not want to be held accountable by the Tribunal 

located outside their countries and far from their political influence.1550 The SADC member 

states hesitation to cede the exercise of part of their sovereignty and the strong 

intergovernmental nature of their cooperation.1551  

The review process of the SADC Tribunal ended in 2014 with the adoption of the new 

Protocol.1552 Clearly, during the SADC Summit held to review and adopt the new Protocol on 

Tribunals, all SADC member states attended at the 34th Summit, and the text of the new 

Protocol was adopted by consensus and no member state raised a formal objection to its 

adoption.1553 Surprisingly, only nine member states signed the new Protocol. The lack of 

political will to sign the new Protocol reveals uncertainty among SADC member states about 

the convenience of this new Tribunal.1554 Some member states decided to delay signing the 

new Protocol not impending its entry into force, which is subordinated to the deposit of the 

instruments of ratification by two-thirds of member states.1555 
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The signing of the new Protocol on Tribunal is still pending as no member state has ratified 

it.1556 This condition gives the 2000 Protocol on Tribunal to continue to be in force and the 

SADC Tribunal continues to exist by virtue of the SADC Treaty, although it is not 

operational.1557 Briefly, SADC member states did not comply with the procedure provided for 

in Art.37 of the 2000 SADC Protocol on Tribunal concerning its amendment.1558 

 

5.5 Conclusion 

This chapter has demonstrated the similarities and differences between the provisions of the 

2000 and 2014 Protocol on the Tribunal. The similarities between some of the provisions of 

the 2000 SADC Protocol on Tribunal and the 2014 SADC Protocol on Tribunal show that 

SADC Heads of State and Government did not have reasons to back their decision to disband 

the SADC Tribunal. The SADC member states left with no option but to act in solidarity with 

the government of Zimbabwe to avoid the embarrassment of President Robert Mugabe, the 

father figure of the Front Line States. 

Looking at the history of the SADC Tribunal, this region has not presided over the matter that 

involves member states themselves, which means that the SADC Head of State and 

Government avoided litigating against each other at all costs. The only exception is the human 

rights case that involved President Ravalomanana of Madagascar due to insurgency that 

manifested in that country. These two cases (Mike Campbell and Others v the Republic of 

Zimbabwe and the Madagascar insurrection) showed that SADC member states do not treat 

cases that are put before the SADC equally. The lacuna that was created in Art.32 (2) of the 

2000 SADC Protocol on the Tribunal to allow member states and institutions of the Community 

to take measures necessary to ensure execution of decisions of the Tribunal. In the present 

case, the SADC Tribunal has 2008, 2009 and 2010 approached the SADC Heads of State 

and Government to force the government of Zimbabwe to comply with the court rulings. 

Instead, the SADC member states decided to suspend the functions of the Tribunal pending 

the outcomes of the review commission led by Prof Bartels.  

The argument raised by the government of Zimbabwe that they have not ratified the 2000 

SADC Treaty as required by the Constitution of Zimbabwe, therefore they are not bound by 

the decisions of the regional court is invalid and spurious. A mere fact the government of 

Zimbabwe have signed the SADC Treaty, as the constitutive document of the SADC, and the 
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allocation of judge to constitute a panel of judges to preside on matters before the SADC 

Tribunal. These actions show that the government of Zimbabwe is bound by the decision of 

the tribunal. Secondly, the argument that the provisions of Art.4 (c) of the SADC Treaty do 

compel member states to adhere to the principles of human rights, democracy, and the rule 

of law is also invalid and spurious. These principles are part of the constitutive document, the 

SADC Treaty; therefore, it is prudent that the application of this constitutive document includes 

these principles. These principles cannot detached from the whole document but they form 

part of the entire legal instrument. The SADC Tribunal judges were correct to utilise Art.4 (c) 

of the SADC Treaty to develop its jurisprudence by acquainting the tribunal with jurisdiction to 

preside over human rights matters as they find expression on the wording of the proviso. 
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CHAPTER 6: 

Comparative Analysis on Regional (ECOWAS CCJ, EACJ, 

SADC Tribunal) and International Courts (European Court of 

Justice, Andean Tribunal Justice) 

 

6.1 Introduction 

This chapter will make a comparative analysis of functions, composition, and jurisdiction of 

the regional courts (ECOWAS CCJ, East African Community Justice (EACJ) and Southern 

African Development Communities (SADC) Tribunal in Africa and the international courts 

comprising of European Court of Justice and Andean Tribunal Justice. The COMESA, EAC, 

and SADC Treaties rate the judicial body among the main organs of their regional 

organisation.1559 The COMESA and EAC Treaties contain provisions with detailed rules about 

their composition, role, and functions, and confer to their courts the task of adopting their own 

rules of procedure.1560 On the other hand, the SADC Treaty provides only for the establishment 

of a Tribunal whose composition, functions, powers, and rules are prescribed in a protocol to 

be adopted by the Summit later.1561 

African states have shown strong attachment to their own national sovereignty which they 

gained with difficulty after a long time of European colonialism.1562 This fact explains why the 

African states have decided to establish mainly intergovernmental organisation since the 

1960s and 1970s.1563 This legal model of interstate cooperation is able to suit the state's needs 

for guarding their national sovereignty.1564 The issue of sovereignty is significant, especially in 

African countries, which guard their independence with jealousy.1565 Scott observed a similar 

trend in an incident where the United Kingdom refused to decolonise the Chagos Island.1566 
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It is noteworthy that there are mechanisms to the Chagos Island sovereignty dispute, including 

military reasons for the United Kingdom's hesitancy to return the island, purported 

environmental concerns that have delayed the Chagossians' chances of reclaiming their 

homeland, and the Chagossians' economic and social struggle through their diaspora.1567 It is 

acknowledged the issue under discussion is not relevant to this thesis but the central point is 

the protection of sovereignty by countries, as well as to highlight the ramifications of 

colonialism in the affected countries.1568 

African states are reluctant to cede the exercise of some sovereign powers to an international 

organisation, which translates into a low degree of institutionalisation of interstate cooperation 

and into the conferral of few not very relevant functions to the regional entity.1569 The judicial 

institutions have a marginal role; that is the reason why the African continent has been 

perceived as having no litigation culture.1570 It is imperative to mention that intergovernmental 

organisations are governed by principles and rules of international law.1571 In the concept of 

an intergovernmental organisation, the member states cooperate by adopting non-binding 

acts, if they decide to bind each other, they adopt agreements or protocols, only binding 

signatory parties and not directly creating rights and obligations for individuals.1572 In this 

system, the potential disputes involve member states exclusively and to settle them they prefer 

to resort to diplomatic and political means in order to preserve their national sovereignty.1573 

Over the past decade, apart from the creation of the continental body known as the African 

Union (AU), there has been a proliferation of sub-regional economic communities such as the 

Economic Community of West African States (ECOWAS), East African Community (EAC) and 

the Southern African Development Community (SADC).1574 These regional organisations were 

established under various Treaties   as the Treaty Establishing the East African Community 

(1999), the Treaty of the Economic Community of West African States (1975), and the Treaty 

of the Southern African Development Community (1999).1575 

 The Regional Economic Communities were established to deal with economic issues, thus 

there has been a nexus between the objectives of regional and the integration and the 
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realisation of human rights1576 each of these sub-regional communities has a tribunal that is 

established in terms of their constituent documents.1577 These tribunals are the Southern 

African Development Community Tribunal (SADC Tribunal), the Economic Community of 

West African Court of Justice (ECOWAS CCJ), and the East African Court of Justice 

(EACJ).1578 The tribunals plays a significant role in promoting regional integration on the 

African continent and they are responsible for interpreting and applying treaty provisions in 

order to resolve dispute arising from economic integration.1579 It is important to mention that 

the protection of human rights was not originally within their jurisdiction through express or 

implied mandates; they have adjudicated over cases involving allegations of the violation of 

human rights.1580 Jurisdiction is defined as the power or competence of a tribunal to adjudicate 

over a legal dispute and issue a binding judgment.1581 

Cheng states that the Tribunal derives such power or competency from a constituent 

document that defines its power.1582 It is noteworthy that in cases where the instrument is silent 

about certain powers of the Tribunal, the tribunal may decide to resort to an implied mandate 

in order to adjudicate over a legal issue before it.1583  

 

6.2  Jurisdiction of Sub-regional courts over human rights in Africa 

Phooko states that three regional courts in Africa, namely ECOWAS CCJ, the EACJ, and the 

SADC Tribunal have also been confronted with cases that required the exercise of implied 

power.1584 These implied powers are at the centre of the controversy that led to the suspension 

of some of the regional courts, particularly the SADC Tribunal.1585 The problem was caused 

by loopholes in the constituent documents of the previously mentioned organisations, which 

were salient or not clear with regard to the ability of the tribunal to adjudicate over cases 

involving human rights violations.1586 

 The next paragraph will highlight how the regional courts dealt with human rights complaints 

brought before them by individuals and the discussion will determine whether this court had 
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the jurisdiction to adjudicate human rights complaints or whether the judges of these courts 

used the implied powers to have jurisdiction over these matters.1587 

 

6.2.1 The East African Court of Justice 

The background of the EAC was that the regional organisation was established for economic 

integration in post-colonial East Africa dates back to the East African Co-operation Treaty of 

1967 (EAC) Treaty concluded between Kenya, Uganda, and Tanzania but entered into force 

in 2000.1588 The EAC is founded on the principles of good governance including the 

recognition, protection, and promotion of human and people's rights in accordance with the 

African Charter.1589 The EAC Treaty refers to respect for human rights as a component of good 

governance, which refers to aspects of the human rights record.1590 The EAC Treaty, as the 

judicial organ of the EAC, establishes the East Africa Court of Justice (EACJ).1591 Art.9 of the 

Treaty Establishing East African Community (1999) establishes the East African Court of 

Justice as the judicial organ of the East African Community.1592 

 This judicial court was established in 1999 and became operational in 2001.1593 Art.27 (1) 

governs the jurisdiction of the court and gives this court a competency to interpret and apply 

the provision of the said Treaty.1594 The powers of this court to adjudicate human rights cases 

would be determined in the future by the Council.1595 It is clear that pending the previously 

mentioned determination the EACJ does not have jurisdiction over human rights violations.1596 

The issue regarding the EACJ having an implied mandate was deliberated in the matter 

between Katabazi v Secretary General of the East African Community1597, the applicant was 

charged with treason. They had been arrested and remanded in custody.1598 The High Court 
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of Uganda had subsequently granted bail to some of the accused.1599 After their release, 

security personnel who re-arrested the accused surrounded the court.1600 The applicant had 

been prosecuted before a military court for similar charges1601. The Uganda Law Society 

approached the Constitutional Court of Uganda and challenged the constitutionality of the 

prosecution.1602 The Constitutional Court ruled that the detention of the applicant is 

unconstitutional and ordered that the accused person be released.1603 The Government of 

Uganda had failed to honour the court order, and the matter was brought before the EACJ1604.  

In the EACJ, the applicant argued that the military charges, continued detention, and failure 

to observe a court order violated arts.6 (d),7(2) and 8(1) (c ) of the Treaty Establishing the 

East African Community, among others.1605 Specifically, art.6 (d) stipulates that the 

fundamental principles that shall govern the achievement of the objectives of the community 

by the Partner States include adherence to the principles of democracy, the rule of law, and 

the recognition, promotion, and protection of human rights as contained in the African Charter 

on Human and People's Rights.1606 The Treaty Establishing the East African Community states 

that Partner States undertook to abide by the principles of good governance, including 

adherence to the principle of democracy, the rule of law, and universally accepted standards 

of human rights.1607 Art.8 (1) (c) states that Partner States should abstain from any measures 

likely to jeopardise the achievement of those objectives or implementation of the provisions of 

the Treaty.1608 

Despite these clear provisions of the Treaty Establishing the East African Community (1999) 

the Attorney General of Uganda challenged the court's jurisdiction to deal with human 

rights.1609 The argument was that the Council had not yet adopted the protocol that would have 

extended the court's power to adjudicate over human rights cases.1610 The High Court agreed 

that it had no jurisdiction over human rights cases, as there was no protocol that had been 

adopted to operationalise its human rights mandate.1611 
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1606 Treaty Establishing the East African Community (1999) 
1607 Art.7(2) 
1608 Treaty Establishing the East African Community (1999) 
1609 Gathii 2011: 23-45 
1610 Katabazi v Secretary General of the East African Community, No.1 of 2007 (2007 EAC 3) 
1611 Katabazi v Secretary General of the East African Community, No.1 of 2007 (2007 EAC 3) 
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The EACJ assumed the jurisdiction and concluded that the intervention by the armed security 

agents of Uganda to prevent the execution of a court order violated the principle of the rule of 

law and the Treaty Establishing the East African Community.1612 The EACJ concluded that to 

uphold Uganda's defence that the re-arrest of the accused persons was necessary for security 

reasons would leave a dangerous precedent, which would undermine the rule of law.1613 The 

court opted to extend its powers by assuming implied powers to adjudicate over human rights 

cases by way of considering the overall objectives and purpose of the Treaty.1614 The decision 

of the EACJ clearly demonstrated the ability of the court to interpret the provisions of a Treaty 

in a manner that does not run counter to the promotion and protection of human rights.1615 

 It is noteworthy that there are those who received this decision of the EACJ negatively and 

some articulated that the court does not have jurisdiction over human rights matters but the 

interpretation of the provisions of Treaty Establishing the East African Community, clearly 

permits this court to deal with human rights cases.1616 

6.2.2 The SADC Tribunal 

A brief background on the Southern African Development Community (SADC) is that the 

institution is the Southern Africa sub-regional equivalent of ECOWAS and EAC with a current 

membership of sixteen states.1617 The institution was established to promote economic 

development into a community based on human rights, democracy, and the rule of law.1618 

Since its establishment in 1992, the SADC has pledged its commitment to regional integration 

and poverty eradication within Southern Africa through economic development whilst ensuring 

peace and security.1619 The SADC Tribunal was first envisioned in 1992 in terms of Art.9 of 

the Treaty of SADC.1620 

The SADC Protocol on Tribunal gives the Tribunal a mandate to hear disputes between 

States, and between natural or legal persons and States. 1621Although it was established in 

2000, the SADC Tribunal only started operating on 18 November 2005 when the first judges 

of the court were sworn in.1622 The jurisdiction of the SADC Tribunal involves the interpretation 
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and application of the SADC Treaty, including its protocols and subsidiary instruments, which 

apply within the SADC.1623 It is noteworthy that the provisions of the SADC Treaty and 2000 

Protocol on Tribunal are silent on whether the SADC Tribunal can adjudicate cases of human 

rights violations.1624 Despite the absence of express jurisdiction on human rights in these legal 

instruments, the SADC Treaty does refer to human rights and other fundamental principles 

such as democracy and the rule of law that a civilised nation ought to observe.1625 

The cause of disagreement in Mike Campbell and Others (Pty) Ltd v Republic of Zimbabwe1626 

was the determination of whether the SADC Tribunal has jurisdiction to receive and adjudicate 

human rights violations. The facts of this case were discussed in the above chapters, but for 

the purpose of providing clarity and understanding of this fact will be discussed in summary, 

this case involved Zimbabwe's controversial land reform policy.1627 The applicants challenged 

the Zimbabwe Land Reform policy that authorised the expropriation of their farms without 

compensation.1628 In support of their case, the applicants contended that the acquisition of 

land without compensation breached the government of Zimbabwe's obligation under the 

SADC Treaty to act in accordance with the principles of human rights, democracy, and the 

rule of law, among others.1629 

On the other hand, the Government of Zimbabwe in defence argued that the SADC Tribunal 

had no jurisdiction to adjudicate over human rights cases under the SADC Treaty because the 

Treaty "only outlines the principles and objectives of SADC" not the standard against which 

actions of member states can be assessed.1630 

They further state that the SADC Tribunal may not borrow the previously mentioned standard 

from other instruments, as doing so would be tantamount to legislating on behalf of member 

states.1631 Lastly, the Government of Zimbabwe contended that there is no protocol dealing 

with human rights or land reform that would give effect to the principles stipulated in the SADC 

treaty.1632 Art.21 (b) gave the SADC Tribunal the powers to develop its jurisprudence through 

the use inter alia, of applicable treaties and rules of public international law.1633 This provision 

gives the Tribunal wide powers to consult other sources for answers when the SADC Treaty 
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did not provide any.1634 The Tribunal in adjudicating the matter relied on Art.4 (c)  of the SADC 

Treaty which obliges member states to act in accordance with the principles of human rights, 

democracy, and the rule of law when it adjudicate cases involving human rights violations.1635 

 The Tribunal contended that the previously mentioned provision empowered it to deal with 

any human rights dispute.1636 The following SADC legal instruments accorded the Tribunal 

with powers to adjudicate human rights disputes: 

(i) SADC Treaty (1999); 

(ii) 2000 SADC Protocol on Tribunal; 

(iii) The preamble of the SADC Treaty, and  

(iv) Description of the objectives and principles of the SADC Treaty. 

The decision of the SADC Tribunal in Mike Campbell v Republic of Zimbabwe was subject to 

criticism from scholars of international law, the same as EACJ in the case Katabazi v Secretary 

General of East African Community who have lauded the progressive decision rendered by 

these regional courts.1637 This decision was strongly criticised by certain SADC governments, 

especially Zimbabwe and Tanzania whereby both Presidents of these countries, Robert 

Mugabe and Jakaya Kikwete once stated, "We have created a monster that will devour us 

all".1638 The Government of Zimbabwe ignored the judgment of the SADC Tribunal even 

though this court submitted several complaints to the Summit about Zimbabwe's non-

compliance.1639 

The lack of action by Summit against non-compliance with the SADC Tribunal judgment by 

the government of Zimbabwe indicated a political-legal challenge, and this was noted in the 

report of the Summit questioning the existence and functioning of the SADC Tribunal.1640 

Phooko is of the view that the Zimbabwean land reform program was designed to address 

identical colonial injustices in the aforementioned countries; SADC member states showed 

solidarity and therefore supported Zimbabwe.1641 On the other hand, countries such as Angola, 

Swaziland, and the Democratic Republic of Congo had an interest in the demise of the SADC 

Tribunal because of poor human rights records in their territories.1642 
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1638 Nyathi 2017: 167-178 
1639 Louis Karel Fick v The Republic of Zimbabwe 
1640 Phooko 2015: 531-565 
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 It is noteworthy to highlight that human rights abuse in southern African has been the order 

of the day, for example in Botswana, the Bushmen and gay people in Malawi would have 

approached the SADC Tribunal seeking a legal recourse against the infringement of their 

human rights.1643 Finally, it could have been argued that Lesotho voted and supported the 

Summit decision because it was facing a commercial case that would have been potentially 

having far-reaching cost implications against the country.1644 

 Clearly, the lack of action against the government of Zimbabwe showed that states solidarity 

triumphed over the rule of law, as Campbell's decision and other factors ultimately resulted in 

the suspension of the SADC Tribunal, which was viewed as exceeded its mandate or threat 

to state sovereignty.1645 

  

6.2.3 ECOWAS CJJ 

ECOWAS is a fifteen-member group of West African states formed in 1975 to promote 

economic integration within the region.1646 The Protocol that operationalise the ECOWAS 

Court was adopted in 1991, and in 1993 the Treaty of ECOWAS was amended to recognize 

the promotion and protection of human and people's rights in accordance with the African 

Charter on Human and People's Rights (African Charter).1647 It is important to indicate that in 

2005 and 2006 respectively, the ECOWAS Treaty was amended further to give the ECOWAS 

Court competence to determine cases of violation of human rights occurring in any of the 

member states.1648 Arts.6 (1) (e) and 15(1) made a provision for the establishment of the 

ECOWAS CCJ1649 This judicial court was subsequently created by Protocol A/P.1/7/91 and it 

became operational in 2005.1650 Initially, this court was created to deal with disputes between 

member states or between states and institutions of the ECOWAS.1651 Art.9 made provision 

for member states to bring cases before the ECOWAS CCJ on behalf of their nationals 

regarding the interpretation and application of the provisions of the Treaty.1652 The difference 

between ECOWAS CCJ and EACJ and SADC Tribunal is that the protection of individual's 
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rights is dependent on the mercy of states whilst the latter made reference to the protection of 

human rights, democracy, and the rule of law despite these provisions lack an express 

jurisdiction regarding the receiving and adjudication of human rights violations.1653  The Afolabi 

Olajide v Federal Republic of Nigeria1654, the case involved an allegation of human rights 

violations that came before the court. A Nigerian businessman instituted action against the 

government of Nigeria about the closure of Nigeria's border with Benin.1655 The applicant cited 

that the closure of the border negatively affected his business and that it was in violation of 

the principle of the free movement of persons and goods as contained in the Revised Treaty 

of Community of West African State and the African Charter on Human and People's 

Rights.1656 He contended that he suffered financial damages. In defence, the respondent 

objected to the jurisdiction of the ECOWAS CCJ to adjudicate an individual case involving a 

violation of human rights. In arriving at its conclusion, the court ruled that under Protocol 

A/P1/7/91 only member states could bring cases before it and dismissed the application. This 

decision was a major blow against the protection of human rights.1657  

 ECOWAS CCJ made a dramatic turn in 2009 by making a ground breaking decision that 

declares all Nigerians are entitled to education as a legal and human right, thus concretising 

the fact that the ECOWAS CCJ is committed to bringing human rights cases within its 

jurisdiction and is not afraid to declare violations of the same.1658 It is noteworthy that 

ECOWAS CCJ adopted a narrow interpretation of the instruments establishing the ECOWAS 

CCJ by relying on the doctrine of express powers.1659 Art.4 (c) provides for the recognition, 

promotion, and protection of human and people's rights in accordance with the provisions of 

the African Charter on Human and People's Rights.1660 
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6.3     Jurisdiction and Competencies 

The role of judicial bodies in an economic integration process depends on their jurisdiction 

and on the powers that member states agree to confer on them.1661 There are similarities 

between the COMESA, EAC, and SADC Treaties, which ensure the adherence to law in the 

interpretation and application of the Treaty.1662 The judicial courts fall under the regional bodies 

and are entitled to adjudicate upon the following: disputes concerning member states violation 

of obligations arising from the treaty and other subsidiary instruments1663, disputes concerning 

the legality of the organization's acts and its organ's actions 1664, disputes between the 

organisation and its staff1665, the regional courts are competent to give advisory opinions1666; 

and they also adjudicate upon matters referred to them through preliminary reference1667. 

These regional courts have in common the binding nature of their jurisdiction for those states, 

which expressly accept it.1668 This means the ratification or adoption of the normative 

instrument establishing the judicial body implies ipso facto the member states acceptance of 

its jurisdiction, without requiring their further consent case by case.1669 The SADC Protocol on 

Tribunal accords the Tribunal with exclusive jurisdiction over all disputes between member 

states and SADC, between natural/legal persons and SADC, and between SADC and its 

staff.1670 Clearly, the Protocol on Tribunal does not provide the Tribunal with exclusive 

jurisdiction over disputes between member states.1671 This protocol differs from other protocols 

signed by SADC member states, which have clauses that have dispute settlement 

mechanisms to solve interstate litigations arising from their application.1672 The SADC Protocol 

on Trade provides for an arbitral mechanism and resort to the Tribunal is possible just to 

appeal the panel reports.1673 On the contrary, another protocol provides that any dispute 

regarding the interpretation or application that cannot be settled amicably shall be referred to 

the Tribunal.1674 On the other hand, the jurisdiction of COMESA and EAC courts, its exclusivity 

                                                           
1661 Tino 2012: 143-174 
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is not expressly stated in the treaties but can be inferred by some provisions.1675 Art.34(1) of 

the COMESA Treaty and Art.38 of the EAC Treaty provide that any dispute concerning the 

interpretation or application of this treaty or any of the matters referred to the Court pursuant 

to this Chapter shall not be subjected to any other method of settlement other than those 

provided for in this Treaty.1676 These provisions implicitly stated that these two courts have 

exclusive jurisdiction.1677 Notwithstanding this provision, some protocols adopted within the 

EAC establish other mechanisms to solve disputes arising from their applications, which erode 

the jurisdiction of the court.1678 

A practical example is the Customs Union and the Common Market Protocols.1679 The Protocol 

on the Establishment of Custom Union states that should an amicable settlement fail, the 

dispute may be brought before the East African Committee on Trade Remedies established 

under Art.24 of the Protocol.1680 The mandate of the East African Court of Justice (EACJ) is to 

ensure the adherence to EAC law and taking into account that the Customs Union Protocol is 

part of it, the provision and the establishment of such a committee seem to be contradictory 

because they deprive the EACJ of its own jurisdiction.1681 

On the contrary, the Common Market Protocol does not establish a new dispute resolution 

body, but it gives the national courts the competence to solve disputes arising from its 

interpretation and application.1682 The EAC Court is deprived of its jurisdiction but matters 

concerning the Common Market could be referred to it through the preliminary reference.1683 

It is noteworthy that the role of the EACJ in the realisation of the Common Market solely 

depends on the discretion of the national judges to refer the matter for interpretation by the 

court.1684 The EACJ as compared to COMESA Treaty and SADC Treaty is that its exclusive 

jurisdiction intends to function in a restrictive way, namely only in relation to the jurisdiction of 
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other international regional courts and not so other mechanisms established within the 

EAC.1685 

6.3.1 Contentious competence 

In ensuring the respect for the law of the organisation in the interpretation and application of 

the treaties, the regional courts are entitled to wide competencies, which seem to be largely 

inspired by those provided in the European Union (EU) judicial system.1686 

The primary function of the regional courts is to settle disputes concerning a member state's 

infringement of treaty obligations.1687 Arts.29 and 25 of the EAC Treaty and COMESA Treaty 

respectively, confer on the Secretary General the competence to activate this procedure, 

which is divided into two phases.1688 When the Secretary-General considers that a member 

state has failed to fulfil an obligation or has infringed a provision of the treaty he may submit 

his findings to the member state concerned in order to submit its observations on the 

findings.1689 The affected member state should submit its observations to the Secretary-

General within a prescribed time or if those observations are unsatisfactory, the Secretary-

General shall refer the matter to the Council, which shall decide whether the matter should be 

referred by the Secretary-General of the court immediately or be resolved by the Council.1690 

The only difference is that in COMESA and EAC infringement procedures, the Secretary 

General's power is not as discretionary as the European Commission's power.1691 Under the 

COMESA and EAC Secretary General cannot autonomously decide to refer the matter to the 

court, but must first direct it to the Council.1692 

It is imperative to indicate that in essence, the involvement of the Council in this procedure 

underlines the intergovernmental nature of interstate cooperation within COMESA and 

EAC.1693 Additionally, the Secretary-General does not have exclusive power to activate such 

infringement action.1694 That means if a member state or an individual considers that a member 

state is in breach of an obligation or a treaty or of a treaty provision, they can refer the matter 

directly to the court without involving the Secretary-General in the contentious phase.1695 In 
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contrast, the SADC Protocol on Tribunal did not made proviso for an infringement procedure 

comparable to that of the European Court of Justice (ECJ).1696 

This provision only conferred to the Tribunal the competence to settle disputes between 

member states, individuals and member states, and SADC institutions and member states.1697 

The SADC Protocol on Tribunal did not specify the object or the procedure of these judicial 

actions.1698 It is noteworthy that the SADC Tribunal's mission is to ensure adherence to SADC 

law, which means that this judicial court hears cases brought before it during its activity and 

this court could hear and determine matters concerning member state's failure of SADC 

obligation.1699 The similarities between EAC, COMESA, and SADC judicial bodies is that they 

can solve disputes against the institutions of the organisation.1700 The SADC Protocol on 

Tribunal did not explain the object of this action but it simply articulated that claims against 

SADC institutions were brought before the Tribunal by a legal or natural person and by each 

member state.1701 In essence, the SADC Protocol on Tribunal does not have the right to 

challenge the legality of a SADC act before the tribunal.1702 In contrast, the COMESA and EAC 

Treaties prescribe a clear and complete regulation for such judicial action.1703 They provide 

that a person, who is a resident in a member state, and each member state, may refer the 

legality of any act or action of the institutions for determination by the court.1704 The legality of 

such acts or actions is assessed because they are ultra vires, unlawful, and infringement of 

the treaty provisions, or the outcome of misuse or abuse of power.1705 The provisions of the 

treaties differ with the EU judicial system; the claimant does not have to allege a specific 

interest or the violation of its own right, which justifies his resort to the court.1706 The member 

state and legal or natural persons are supposed to have a general interest in respect of the 

law of the organisation.1707 On the contrary, in COMESA and EAC, an institution may not 

challenge the legality of an act adopted by another institution.1708 
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Art.24 of COMESA and art.28 of the EAC stated that the court may also hear and determine 

the legality of an institution's action, particularly when a claimant considers that an institution 

has failed to fulfil its obligations under the treaty, he may refer the matter to the court for 

adjudication.1709 In contrast, under the COMESA system, only the council's action may be 

challenged.1710 Under the EAC, the East African Court of Justice (EACJ) may determine the 

legality of the actions of every EAC organ and institution.1711 It is noteworthy that in the 

COMESA system, only member states may refer these kinds of matters to the court, whilst 

under the EAC system, the right to resort to the judicial body is extended also to natural and 

legal persons.1712 

6.3.2 Preliminary ruling 

In order to ensure a uniform interpretation and the correct application of the law of the 

organisation in each member state, the provisions of the EAC, COMESA, and SADC judicial 

systems provide for the preliminary ruling procedure.1713 These provisions establish the 

mechanism of dialogue and cooperation between the regional court and national judges, 

which is important to grant the unity and coherence of the law of the organisation.1714 There is 

a similarity between COMESA, EAC, and SADC provisions with Art.267 of the Treaty on 

Functioning of European Union (TFEU).1715 The interaction of the regional judicial bodies and 

the national courts through references for a preliminary ruling is essential in making the law of 

the organisation effective and in developing uniform jurisprudence in the region.1716 

The preliminary ruling mechanism is crucial to the application of the law of the organisation at 

the national level; to date it has not been tested in any regional organisation under 

consideration.1717  
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6.3.3 Advisory opinion 

In addition to judicial contentious competence, the COMESA, EAC, and SADC courts may 

also give advisory opinions.1718 

The intergovernmental organs of these organisations, namely the Summit and Council, can 

request the advisory opinions.1719 The EAC and COMESA Treaties grant the right to request 

an advisory opinion also to each member state and limit the object of such a request to 

questions of law arising from the treaty, which affects the organisation.1720 On the contrary, 

under the SADC there is nothing about this was provided in the normative instruments, which 

stated simply that the Tribunal shall give advisory opinions on such matters as the Summit or 

the Council may refer to it.1721 All these treaties (COMESA, EAC, and SADC) are silent about 

the effect of such advisory opinions, therefore being opinions only; they are not supposed to 

be binding.1722 

6.3.4 Individual's role in the regional judicial system 

Individuals have not been granted access to judicial bodies under Africa's economic 

integration processes.1723 In COMESA and EAC, the judicial system grants individuals direct 

and wide access to the regional courts.1724 They may challenge the legality of any act adopted 

respectively by COMESA and EAC organs and institutions without alleging their own interest 

or the violation of their right to justify their claim.1725 

It is imperative to state that the EAC and COMESA Treaties grant individuals a wider right to 

access regional justice than that provided for in the EU judicial system.1726 Specific reference 

is Art.263 states that a legal and natural person may challenge exclusively the legality of an 

act addressed to that or which is of direct and individual concern to them, and against a 

regulatory act, which is of direct concern to them and does not entail implementing 

measures.1727 
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Individuals are supposed to have a general interest in granting the protection of the 

organisation's legal order. In the case of Sitenda Sebalu v EAC Secretary General1728, the 

Attorney General of the Republic of Uganda, the court dealt with Art.30 of the EAC Treaty, 

which states that a claimant is not required to show a right or interest that was infringed and/or 

damage that was suffered because of the matter complained.1729 The court decided that it was 

enough if it was alleged that the matter complained of infringed a provision of the Treaty in a 

relevant manner.1730 It is noteworthy that their wide right has a territorial limit only a legal order 

or natural person who is resident in the territory of a member state may resort to the regional 

court.1731 In contrast, in the EU judicial system, every natural and legal person may resort to 

the ECJ aside from his residence or citizenship.1732 In contrast to the EU, judicial system, 

COMESA, and EAC natural and legal persons may resort to the regional court directly when 

they consider a member state to have failed its obligation or to be in breach of the law of the 

organisation.1733 Under the EAC system, such a right has no limit, whereas in COMESA, 

individuals have to exhaust domestic judicial remedies before referring the matter to the court 

for determination.1734 Under the EU judicial system, individuals may challenge the legality of 

national acts in respect of the EU law exclusively before the national judge.1735 Moreover, they 

may not directly activate an infringement action, before the ECJ, they may only request the 

European Commission to act.1736  

The exhaustion of local remedies seems to be a limit in a regional judicial system.1737 

Nevertheless, in light of the preliminary ruling procedure, it can be also seen as an important 

instrument for using the law to push forward the integration process.1738 On the other hand, 

the SADC Protocol on Tribunal granted individuals direct access to regional justice.1739 They 

may resort to the Tribunal against SADC institutions and member states but they should 

exhaust all available remedies under the domestic jurisdiction before referring the matter to 

the regional judicial body.1740 The case of Mike Campbell and Others (Pty) Ltd and Others v 
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Republic of Zimbabwe1741 states that the rationale for the exhaustion of local remedies is to 

enable local courts to first deal with the matter because they are well placed to deal with the 

legal issues involving national law before them.1742 The reason is to ensure that the 

international tribunal does not deal with cases that could easily have been disposed of by 

national courts.1743 The SADC Head of States and Government suspended the Tribunal and 

decided a new protocol should be negotiated and its mandate should be confined to disputes 

between member states concerning the interpretation of the SADC Treaty.1744 This decision 

took the SADC two steps backward, and then the tribunal will be unable to receive or 

adjudicate upon disputes between natural and legal persons and member states.1745 Tino is 

of the view that the decision of the Summit nullifies the individual's direct access to regional 

justice and it renders the judicial remedy nugatory in the SADC context.1746 The Summit 

decision expresses the unwillingness of member states to be sued in an international forum, 

which is seen as interference in their own internal affairs and a threat to their national 

sovereignty.1747 It is noteworthy that in SADC but also in COMESA and EAC, most of the cases 

heard by regional judicial bodies were filed by a legal or natural person who disputed above 

all member states' failure in fulfilling their treaty obligations.1748 

It is clear that member states decision to establish permanent court indicates their intention to 

subject their interstate cooperation to the rule of law, thus moving from a power-oriented 

organisation to a rule-oriented one.1749 Clearly, the individual's direct access to justice is crucial 

and it overcomes the traditional reluctance of states to sue each other.1750 The significance of 

the rule-oriented is that it performs the constitutional function of limiting the power of 

governments to decide which disputes are worth litigating, and enhances the legitimacy of the 

organisation's legal order.1751 
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6.3.5 Applicable law and enforcement of the regional judgment 

The regional judicial bodies are required to settle regional disputes by ensuring adherence to 

the law of the organisation.1752 Art.211753states that the Tribunal applied not only the treaty but 

also primary and secondary SADC law, and developed its jurisprudence taking into account 

applicable treaties, general principles and rules of public international law, and any rules and 

principles of the law of member states.1754 

 In this case, the Tribunal referred to the Convention against Torture and Other Cruel, Inhuman 

or Degrading Treatment or Punishment to examine the definition of torture.1755 In contrast, the 

COMESA and EAC Treaties do not expressly provide what is the applicable law in regional 

courts as Art.23 of the EAC Treaty and Art.19 of the COMESA Treaty seem to have been 

limited to treaty provisions only.1756 The analysis of the jurisprudence reveals that these courts 

used to have regard for rules and agreements of international law and for the jurisprudence of 

other international or regional courts.1757 At the end of the proceedings, the regional courts 

deliver a judgment that is final and binding.1758  The only exception is the EAC judicial system, 

in which only the Appellate Division rulings are final.1759 In the COMESA and EAC systems, 

the regional rulings concerning the interpretation of treaty provisions have precedence over 

decisions delivered by national courts on a similar matter.1760 It is noteworthy that the primacy 

of regional jurisprudence is granted and, consequently, the national judges have to comply 

with it when they apply the law of the organisation in domestic disputes.1761 

In COMESA and EAC systems, the execution of a judgment of the regional court, which 

imposes a pecuniary obligation on a person, is governed by rules of civil procedure in force in 

the member state in which execution is to take place.1762 It is imperative to state that this 

provision is similar to Art.299 of the TFEU.1763 In contrast, Art.32 of the SADC Protocol on 

Tribunal states that the execution of regional rulings was governed by rules of civil procedure 
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for registration and enforcement of foreign judgments in the territory of the member states in 

which the judgment is to be enforced.1764 

It is noteworthy to state that member states and institutions are under obligation to take all 

necessary measures to implement regional rulings.1765 There are similarities between the 

COMESA Treaty and SADC Protocol on Tribunal because they all provide a specific 

mechanism of enforcement to be applied if a member state fails to comply with a ruling of the 

court against it. On the contrary, the EAC judicial system does not provide an enforcement 

mechanism for the EACJ's rulings. Art.34 (4) of the COMESA Treaty prescribes sanctions, as 

it shall be considered necessary to be imposed against a party who defaults in implementing 

its decisions. The provision of Art.58 of the Rules of Procedure provides that such sanction 

consist of a fine whose amount is defined by the court at its discretion. It is important to indicate 

that the absence of the state's intervention and the central and discretionary role of the 

regional court seems to give this enforcement mechanism a sort of supranational nature.1766 

Clearly, the enforcement mechanism of COMESA seems not to be subject to politics and it 

allows the interest of the organisation to prevail over that of the member states.1767In contrast, 

in the SADC system, the last decision is up to the Summit.1768 The Tribunal was just entitled 

to ascertain a member state's non-compliance with its judgment.1769 The Tribunal had to report 

its findings to the Summit for the latter to take appropriate action; this mechanism reflected 

the intergovernmental nature of interstate cooperation within SADC.1770 The procedure of 

enforcement was applied with reference to the failures of Zimbabwe to comply with the 

Tribunal's decision in the Campbell and Gondo cases.1771 

The crux of the matter in these cases was that the Campbell judgment involved the unlawful 

expropriation of private land without compensation1772 while Gondo's case concerned a 

provision of the State Liability Act of Zimbabwe which was considered to be in breach of the 

SADC Treaty as it provided that state-owned property was immune from execution, 

attachment, or process to satisfy judgment debt of the state.1773 In these cases, the Tribunal 

ruled that Zimbabwe's legislation violated human rights, democracy, and the rule of law, and 
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it was in breach of Art.4(c) and Art. 6(2) of the SADC Treaty requiring member states to comply 

with these principles.1774 It is noteworthy to mention that Zimbabwe on two occasions refused 

to comply with the Tribunal's judgments alleging the invalidity of the Tribunal Protocol and the 

2001 Amendment Treaty.1775 The argument was that both instruments lacked two-thirds 

ratifications to enter into force.1776 In enforcing its legal instruments, the Tribunal referred the 

instance of Zimbabwe's non-compliance to the SADC Summit for "appropriate action".1777 The 

provisions of the SADC Protocol on Tribunal and the Rules of Procedure did not explain what 

"appropriate action," meant. In order to address such a shortcoming or loophole, the Summit 

should have adopted an economic sanction or suspension of the non-compliant state.1778 The 

decision of the Summit to suspend the Tribunal means that within the SADC, the legal and 

natural persons will not be able to seek legal recourse against their government's unlawful 

actions.1779 Clearly, this decision violates individuals' rights to access justice and to effectively 

ventilate their issues within the regional courts.1780 The Summit’s decision to suspend the 

Tribunal and close it down is a violation of the principles of judicial independence and of the 

rule of law within SADC.1781  

Both applicants, namely Ben Freeth and Luke Tembani approached the African Commission 

on Human Rights and People's Rights seeking an advisory opinion to determine whether the 

closure of the SADC Tribunal is legal or not.1782 Additionally, even the civil society movement 

approached the African Commission on Human Rights to establish the decision of SADC 

Heads of State and Government regarding the suspension of the Tribunal is illegal.1783 

Therefore, SADC will not be able to ignore such a possible ruling given that it is required to 

coordinate its policies and programs with those of the African Union.1784 This decision is a 

clear indication that the SADC remains a power-oriented system.1785 
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6.3.6 Regional Jurisprudence 

The analysis of the jurisprudence of the regional courts reveals that the cases brought before 

them are relatively few.1786 The potential cost of litigation, lack of awareness of the integration 

process and of rights flowing from it, and low intra-African trade may account for this.1787 It is 

imperative that the utilisation of the regional courts to litigate economic integration issues has 

been scanty.1788 It is important to indicate that all the judgments resulted from actions instituted 

by individuals alleging breach of the law of the organisation.1789 The parties often disputed 

wrongful acts by member states in violation of human rights, both the SADC Tribunal and the 

EAC Court heard disputes involving such matters.1790 The courts draw their general 

engagements in respect and protection of human rights provided for in their treaties.1791 For 

example in the case of Katabazi, the EACJ stated that even if it will not assume jurisdiction to 

adjudicate on human rights disputes, it cannot abdicate from exercising its jurisdiction on 

interpretation under Art.27(1) merely because the reference includes an allegation of human 

rights violations.1792 

Similarly, in the Campbell and Tembani cases, the SADC Tribunal had to justify its 

competence on human rights matters.1793 Taking into account that it was entitled to respect 

the SADC law, the Tribunal stated that its competence on such matters derived from the 

application of the SADC Treaty, Art.4(c), and from the rules of international law that it had to 

apply in accordance with the SADC Protocol on Tribunal.1794 Both the SADC Tribunal and 

EACJ reveal their attitude to extend their own jurisdiction and to develop their autonomous 

jurisprudence on human rights matters through a broad interpretation of treaty provisions, 

without losing sight of their main task, namely that of ensuring the correct and uniform 

interpretation and application of the law of the organisation.1795 

There are similarities between the SADC Tribunal, EACJ and the ECJ in the manner in which 

they develop their own jurisprudence on fundamental rights over the years, insofar as this was 

functional to the economic integration process and even though the statutory treaty did not 
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confer on it a specific competence on such matters.1796 It is worth noting that in their judgments 

on human rights matters, both the SADC Tribunal and the EACJ refer to the African Charter 

on Human and People's Rights as the main normative instrument to be applied.1797 In contrast 

to the COMESA Court and the SADC Tribunal, the EACJ did not adjudicate only human rights 

complaints but also presided over issues concerning the regional integration process.1798 In 

the case of Anyang' Nyong'o, the EACJ had the opportunity to explain the legal nature of the 

organisation law system and the relationship between EAC law and national law.1799 The key 

issue in this case was to determine whether the procedure adopted by the Kenyan National 

Assembly to elect the nine Kenyan members of the East African Legislative Assembly (EALA) 

was compatible with Art.50 of the EAC Treaty.1800 The court had to interpret art.50 in order to 

settle the dispute before it and in doing so; it addressed some more general legal issues 

concerning the effects of EAC law.1801 The EAC Treaty uphold the principle of sovereign 

equality, it must be acknowledged that by the very nature of the objectives they set out to 

achieve, each Partner State is expected to cede some amount of sovereignty to the community 

and its organisation in limited areas to enable them to play their role.1802 The EACJ further 

considered the ECJ's jurisprudence an important source of inspiration to solve disputes 

brought before it.1803  The EACJ ruled that the Kenyan election rules were in breach of the 

EAC Treaty, Art.50 states that the National Assembly must establish the procedure for election 

rather than for nomination of EALA members.1804  The judgment is relevant not only for EACJ's 

attitude to take guidance from the ECJ but also for the member state's reaction.1805 

In other cases such as Costa v Enel1806, the judges make a point that where there is a conflict 

between the law of the organisation and national law, the former is given the primacy in order 

for it to be applied uniformly and effectively.1807  The influence of politics on the independence 

of the regional court was noted when the member state disregarded the interim ruling which 

stated that Kenyan elections were prima facie at odds with the EACJ Treaty and the 

consequent suspension of the inauguration of the EALA was not highly regarded.1808 It is 
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noteworthy that member states regarded this ruling as judicial interference in political matters, 

and then responded by amending the treaty provisions concerning the judicial power.1809 

Among others, the main amendment concerned the extension of grounds for removing a judge 

from office and the court's jurisdiction.1810 The amendment also concerned the restructuring of 

the court into two divisions.1811 The EAC member states further agreed to limit the regional 

judicial power they themselves decided to establish to protect the rule of law.1812  The 

behaviour of EAC member states reveals a lack of recognition and awareness that being part 

of a common project and a common 'supranational' entity implies a loss of sovereignty and 

the possibility of being bound against one's own will.1813 

In a case of East African Law Society and Others v The Attorney General of Kenya1814, the 

EACJ made a determination of whether the amendments effected by EAC member states 

were lawful. The judges concluded that the lack of people's participation in the impugned 

amendment process was inconsistent with the spirit and the intention of the treaty, particularly 

the amendment of the provision on the grounds that removing or suspending judges infringed 

EAC Treaty, particularly Art.38(2).1815 It is noteworthy that the EACJ is not the only regional 

court in eastern and southern Africa seeking guidance from the ECJ's jurisprudence.1816 In 

addition, COMESA judges are advised to take guidance from the rich jurisprudence of the 

European Court of Justice (ECJ).1817 In the case of Kabeta Muleya v Common Market for 

Eastern and Southern Africa and Erastus Mwencha, the judges stated that in order to interpret 

the COMESA law and particularly the Rules of Procedure,  the jurisdiction and the rules of 

Procedure of our court are modelled on those of the European Court of Justice, therefore it is 

true that while decisions and judgments of the European Court of Justice do not bind our court, 

they are of enormous persuasive value.1818 The attitude of eastern and southern African 

judges to draw 'inspiration' from the ECJ's jurisprudence concerns a more general trend to 

unidirectional fertilisation involving not only African but also southern and Central American 

regional courts.1819 Scholars such as Tino, Brown, and Tatham opined that this trend consists 

of borrowing, stating, and applying legal principles elaborated by the ECJ in the different 
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integration process.1820 This phenomenon of unidirectional fertilisation is explained by the fact 

that these judicial bodies are young and do not have their own legal precedents to refer to in 

order to solve regional disputes.1821 This phenomenon is considered favourably because it 

contributes to the circulation of relevant legal principles to develop and strengthen the regional 

integration process and because it tends to make the jurisprudence of several regional bodies 

homogenous regarding similar legal issues.1822 Tino is of the view that African judges do not 

borrow passively the ECJ's jurisprudence by quoting it in a pertinent way and even if they 

follow the European judge's legal reasoning they do not always reach the same conclusion.1823 

6.4 Backlash against International Courts in West, East and Southern Africa: 

Causes and Consequences 

The discussion under this sub-heading will cover the backlash or pushbacks against the 

International Court by Regional Economic Communities (RECs) of the West, East, and 

Southern Africa. This part will establish the causes of why the members of states of these 

regional communities reacted against decisions taken by regional courts. 

Many scholars, journalist, and attorneys raised their concerns about backlashes against 

international courts (ICs).1824 The vast majority of state-approved revisions of IC founding 

treaties have expanded the court's jurisdiction and access rules rather than overturning 

disfavoured decisions or sanctioning judges.1825 

Some of the outcomes of these proposals were different, for example in West Africa; member 

states rejected the Gambia's effort to curb the ECOWAS Court's broad access to private 

complainants in human rights cases.1826 Secondly, in East Africa, while Kenya failed to 

persuade neighbouring countries to eliminate the EACJ or oust its Kenyan judges, it achieved 

other meaningful reforms by creating an appellate division, adding strict time limits for filing 
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complaints, and providing rules for removing judges accused of corruption at home.1827 Lastly, 

in Southern Africa, Zimbabwe maneuverer to suspend the SADC Tribunal and its judges.1828 

In summary, the three regional courts are alike in several respects and each is associated with 

a regional integration community in which the primary goal of economic liberalization is 

supplemented by a softer commitment to human rights and good governance.1829 These 

regional communities include several common institutional features, namely the adoption of 

legally binding rules and collective decisions by consensus, a requirement to consult with civil 

society groups, and in principle at least, a commitment to put common state and societal 

interest above the preference of any one government.1830 The ECOWAS, EAC, and SADC are 

each comprised of a mix of emerging or fragile democracies and authoritarian regimes.1831 All 

these three include a national legal system with little tradition of judicial independence and at 

least some countries where the rules of law are fragile or illusory.1832 

Another commonality with these three regional courts is the design features of the ability of 

individuals and Non-Governmental Organisation (NGOs) to file suits directly with the courts 

against member states alleging violations of international law.1833 It is noteworthy that many of 

the African nations have a tradition of strong executive branches, weak judiciaries, citizens 

who share a deep post-colonial distrust of external interference, and reluctance on the part of 

political leaders to challenge the actions of other African governments.1834 

6.4.1  The ECOWAS Court of Justice: A Failed Backlash 

The ECOWAS Court has adjudicated cases filed by individuals and NGOs alleging violations 

of human rights.1835 Unlike those tribunals, the ECOWAS judges have an express mandate to 

hear such cases, for example 2005 Protocol that expanded the court's delegated powers by 

granting it jurisdiction to determine cases of violations of human rights that occur in any 

member state in response to complaints by private litigants.1836 The 2009 backlash emanated 

from the suit against Gambia that fell squarely within the court's human rights authority.1837 
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The Supplementary Protocol was approved by fifteen ECOWAS member states, but unlike 

most treaties, it entered into effect provisionally on the day it was signed.1838 The move 

enabled the court to begin hearing human rights cases immediately, which is something 

ECOWAS officials and national political leaders alike supported to give recently appointed 

judges something to do.1839 This protocol gives the ECOWAS Court broad jurisdiction over 

human rights complaints.1840 Private litigants from all fifteen West African nations have direct 

access to the court without the need to exhaust domestic remedies.1841 This design feature of 

the protocol is unusual, meaning that other global and regional human rights systems, 

including the African Court of Human and People's Rights, have multiple filtering 

mechanisms.1842 The commission vets complaints, optional jurisdiction, exhaustion 

requirements, and a restriction on which actors can refer cases – creating multiple hurdles 

that protect states against unwanted judicial scrutiny.1843 

The first human rights cases to reach the ECOWAS Court were two complaints filed in 2007 

by an NGO, the Media Foundation for West Africa, on behalf of Gambia journalists who had 

been arrested, detained, and tortured for publishing news articles critical of the 

government.1844 The Gambia has long been ruled by one of the most repressive executives in 

West Africa.1845  The ECOWAS Court judgment and damage award in the Manneh case sent 

shock waves across West Africa.1846 As the same human rights lawyer noted, with a $100, 00 

fine, the embarrassment was huge.1847 The second case is concerning the detention and 

torture of Musa Saidykhan was harder to ignore because a journalist was alive-exhibited clear 

signs of torture, and pursued the case from the safety of exile.1848 The government had also 

learned from the Manneh case the costs of remaining mute in the face of credible allegations 

of human rights abuses.1849 It responded to Saidykhan's complaint with a broadside of legal 

and political arguments, including a jurisdictional challenge and a claim that the suit was an 

                                                           
1838 Supplementary Protocol of the ECOWAS 
1839 1991 ECOWAS Court Protocol 
1840 Supplementary Protocol of the ECOWAS 
1841 Mudde et al (2004) 
1842 Caldwell et al (2017) 
1843 Alter, Gathii and Helfer 2015: 1-40 
1844Manneh v The Gambia, ECW/CCJ/JUD/03/08 (June 5, 2008); Saidykhan v The Gambia, 

ECW/CCJ/RUL/05/09 (June 30, 2009) 
1845 Voeten 2013: 411 - 436 
1846 Simmons Beth.2009. ‘Mobilising for human Rights: International Law in Domestic Politics’. 

Cambridge University Press. 
1847Manneh v The Gambia, ECW/CCJ/JUD/03/08 (June 5, 2008); Saidykhan v The Gambia, 

ECW/CCJ/RUL/05/09 (June 30, 2009) 
1848 ECOWAS Torture Case against the Gambia Nears an End, Afrol News, Sept. 22, 2010, available 

at hhtp://www.sfrol.com/article/36623  
1849 Manneh v The Gambia, ECW/CCJ/JUD/03/08 



 

193 
 

affront to (Gambian) sovereignty.1850 The ECOWAS stood their ground and the court published 

an interim ruling that carefully considered and rejected each of the Gambia's objections.1851As 

a mechanism of reducing the powers of the ECOWAS Court, the Gambian government 

submitted to the ECOWAS Commission, an official request to revise the 2005 Protocol 

accompanied by a draft Supplementary Act, revealing the seriousness of the government's 

intentions.1852 The Act consisted of five specific amendments to the ECOWAS Court's 

jurisdiction and access rules: that with respect to human rights cases, the Court should only 

have jurisdiction in respect of international instruments ratified by the respondent country, also 

in human rights cases, the ECOWAS Court's jurisdiction should be made subject to the 

exhaustion of domestic remedies, cases should only be admissible if instituted not later than 

12 months after the exhaustion of local remedies, cases should not be anonymous; and the 

court should not hear cases that are before other international mechanisms of settlement.1853 

 The changes brought by the government of Gambia was the amendment to the Revised 

ECOWAS Treaty to create an appeals procedure for all decisions of the community court, a 

proposal that the Council of Ministers had previously asked the ECOWAS Commission and 

the judges themselves to consider and that was still under review.1854 This proposal appears 

relatively modest and uncontroversial, particularly in light of the expansiveness of the 

ECOWAS Court's delegated human rights powers.1855 However, media empires such as the 

Media Foundation for West Africa and other human rights groups in the region managed to 

notice the true motivation for the proposals and their harmful consequences.1856 In the press 

release issued, the ECOWAS Commission called for a meeting of experts to consider the 

Gambia's proposal whereby eleven NGO's civil society organisations denounced the 

amendments.1857 The Gambian government's proposal regarding the amendment of the 

ECOWAS Treaty was to weaken the ECOWAS Court's capacity to deal effectively with 

tyrannical government trampling on citizen's rights.1858 On the contrary, the NGOs proposed 

the exhaustion of local remedies aimed to deprive citizens of free access to an independent 
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judicial instrument that is not available in many countries in a region where the judiciary is an 

arm of the executive.1859 

The primary objective of the Gambian government in limiting the ECOWAS Court's jurisdiction 

to ratified human rights treaties was a ploy to prevent the Court from adjudicating the 

(Saidykhan) case against the Gambia.1860 It is noteworthy to mention that Gambia was one of 

the African countries that have not ratified the United Nations Convention against 

Torture.1861The NGOs in their press release challenged the legality of the Gambian proposal 

on multiple grounds and they further lambasted the revision of the 2005 Protocol as an attempt 

to limit access of the community citizen to the court with respect to the protection of human 

rights and weaken the ability of the court to effectively exercise its jurisdiction and to advance 

the objectives and fundamental principles of the Community.1862 

  
The Gambian government went to the extent of lodging an appeal, that exercise was viewed 

by NGOs and Law Society Organisations as an effort to undermine the authority of the 

ECOWAS Council of Ministers, which had previously commissioned a study of this issue.1863 

Finally, the complainants tied the proposal to the Gambia's ongoing bad faith refusal to comply 

with the court's judgment and damage awards in the Manneh case.1864 Ultimately, legal 

experts across West Africa converged in the Nigeria capital to consider the proposals and all 

sources agreed that the ECOWAS Committee of Legal Experts recommended against 

narrowing the courts' human rights powers.1865 Their decision effectively shelved the proposal, 

the sources disagreed as to whether the justice minister rejected the Gambian proposal 

unanimously, defeated it by a 9-6 vote, or whether the government withdrew the proposal.1866 

The defeat of the Gambian government's proposal to amend the ECOWAS Treaty would not 

have occurred without the extensive mobilization efforts of the region's human rights NGOs 

and attorneys.1867The mechanism used by NGOs and attorneys included among others, the 
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issuance of press statements, filing of emergency suits, and demanding access to a key 

meeting, these actors ensured that the government's backlash campaign was well publicised, 

that procedures were followed and that their voices would be heard when experts convened 

to discuss the proposals.1868 In subsequent cases, the ECOWAS Court continued to develop 

its human rights jurisprudence, albeit in a manner suggesting that it was aware of the political 

limits of its authority and the serious challenges of securing compliance with its judgments.1869  

In that regard, the judges have condemned clear human rights abuses, including in high-profile 

cases while rejecting litigant pleas to construe its jurisdiction expansively and using public 

speeches and meetings to argue for governments to comply with its judgment.1870 It is 

noteworthy that the ECOWAS Court pursued these actions notwithstanding a multiyear delay 

in judicial appointments, during which time the existing judges remained in office and 

continued to hear cases.1871 The swearing of new judges by the Judicial Council in 2014, 

brought developments and progress within the ECOWAS Court and its human rights authority 

now rests on a more solid legal and political foundation.1872 

6.4.2 The EACJ: A Backlash Redirected 

The East African Community (EAC) was launched in 1999 and its primary objective was to 

revive an earlier EAC that operated from 1967 to 1977 it also consolidated colonial-era 

cooperation and regional institutions dating back to 1917.1873 The establishment of renewed 

EAC showed a commitment to sub-regional integration and cooperation that involved not only 

the state but also the private sector and the people of East Africa. The EAC judicial arm, the 

East African Court of Justice (EACJ) has a similar historical legacy. This court replaced the 

East African Court of Appeal, which was established in 1902 and closed down in 1977 with 

the collapse of the earlier EAC.1874 It is imperative to indicate that the EACJ is sometimes 

confused with its historical precursor; it is an International Court (IC) with different and 
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narrower jurisdiction to interpret and apply EAC treaties and other legal texts.1875 As other 

judicial courts established in Africa, the EACJ's jurisdiction concerns human rights.1876 

The difference was that other judicial courts such as the ECOWAS Court, which had an 

express mandate to hear human rights cases, and the SADC Tribunal, which interprets a sub-

regional treaty that includes human rights commitment.  The EACJ Treaty explicitly states that 

the EACJ shall have a human rights jurisdiction as will be determined by the EAC Council at 

a suitable subsequent date once member state" conclude a protocol to operationalise the 

extended jurisdiction.1877 Although EAC member states are yet to adopt such a protocol, 

human rights cases account for most of EACJ's sixty rulings to date.1878 There seems to be a 

sustained advocacy by human rights lawyers in East Africa who have successfully urged 

courts to interpret references to the rule of law, social justice, and human rights in the objective 

and fundamental principles clauses of the EAC Treaty as a justifiable commitment to protect 

individual rights even in the absence of the protocol's adoption.1879 

The similarity with the SADC Tribunal was that member states of these regional communities 

have repeatedly contested the EACJ's jurisdiction to entertain these human rights suits.1880 

The EACJ reaffirmed its stance to apply the judicial expansionist approach whereby it filled 

the lacunae left in the constitutive document (EAC Treaty).1881 When the International courts 

use the expansionist approach to increase their scope of authority as a mechanism of 

developing their own jurisprudence, member state tends to be against such an approach and 

have the view that these judicial court encroach in the space of the executive by not 

interpreting the law but legislating it.1882 The court acknowledged that it is not a human rights 

tribunal but it frequently reasserted its powers to interpret every provision in EAC legal 

instruments, including those relating to human rights.1883 

 A case, Anyang Nyong'o v Attorney General of Kenya1884, this case does involve human rights 

rather than dealing with the matter whereby the Kenyan government was upset because the 

EACJ in its ruling in a contentious case, ordered the community officials to reject the slate of 
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candidates chosen by the government to sit in the East African Legislative Assembly 

(EALA).1885 The case concerned Art.50 of the EAC Treaty, which required holding an election 

for seats in the EALA. Instead of holding the election as the provisions of the EAC treaty have 

stipulated, the Kenyan government had divided the EALA seats among the country's political 

parties in proportion to their strength in the parliament.1886 The opposition parties approached 

the EACJ with the objective of inflicting an embarrassing loss on the governing party in the 

lead-up to national elections.1887 The EACJ's interim ruling barred Community officials from 

recognizing Kenya's slate of EALA nominees until the court had decided the case on the 

merits.1888 The Kenyan government took a similar approach to the government of Zimbabwe 

by triggering a campaign to kill the sub-regional court or bring its judges under greater member 

state control. The difference between these regional courts was that EACJ survived the 

backlash in no small part due to the efforts of the East African Law Society, which swiftly came 

to the court's defence.1889 On the other hand, the SADC Tribunal could not survive the 

backlash, and it is suspended to date.1890 In defence of the EACJ, the Law Society published 

editorials in the press and sent a letter to the presidents of the three-member state of EAC 

member states.1891 

Two aspects of the court's ruling especially vexed the government; firstly, the Kenyan 

government viewed the decision as unwelcome external interference in a sensitive domestic 

political dispute and even worse taking the opposition side.1892 Kenyan President, Kibaki 

labelled the EACJ ruling as undermining the country's sovereignty.1893 Secondly, the Kenyan 

government objected to a ruling that its interpretation of the EAC Treaty binds national courts 

and the exhaustion of domestic remedies doctrine did not bar the court from hearing suits from 

private litigants.1894 

One of the key strategies used by the Kenyan government represented by the Solicitor–

General had a meeting with the EACJ President with the primary objective of urging the 

President and his Kenyan judges to recuse themselves from the Nyong'o case.1895 They were 
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threatened that should they not, the Solicitor-General would file a formal recusal motion 

asserting that Kenyan judges had engaged in "corruption, unethical practice, and absence of 

integrity in the performance of their judicial offices in Kenya.1896 

  
Another difference from regional courts such as ECOWAS Court and SADC Tribunal is that 

judges of EACJ continue to serve as national judges while appointed to the sub-regional court, 

which is not a full-time judicial body whilst judges of the former courts are appointed on a 

permanent basis.1897 The EACJ judges unanimously backed their Kenyan colleagues and 

scheduled the recusal motion for a public hearing.1898 The government threatened judges that 

they would expose their involvement in corrupt activities and further advised that Kenyan 

judges had been suspended from their duties in Kenyan courts due to allegations of corruption 

and they could not render fair judgment in the Nyong'o case.1899 Ultimately, the Kenyan 

government had to withdraw its complaints against one of the judges who had voluntarily 

resigned from the Kenyan judiciary and had to apologise.1900 As for the second judge, the 

EACJ found no basis to question his impartiality and dismissed the government's motion. Later 

the Kenyan Court found that the corruption investigation violated the judge's "natural justice 

rights" and ordered his reinstatement in the national judiciary.1901 

The Kenyan government developed a new strategy after its failure to oust Kenyan judges and 

they proposed an amendment to the EAC Treaty. This proposal had several goals and they 

are as follows1902:to pressure the judges to refrain from further adverse rulings in the Nyong'o 

litigation, to restrict the court's ability to hear cases from private litigants, to create an appellate 

chamber staffed by pro-government jurists; and to create a procedure to remove judges for 

misconduct. 

In defence of the rule of law, the East African Law Society perceived the amendments as not 

in good faith but this proposed change in the constitutive document was viewed as a brazen 
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and illegal ploy to threaten and cow down the court1903and intimidate judges.1904 Be as it may, 

the Kenyan Attorney General Wako chaired a meeting of EAC Attorneys General at which the 

proposed amendment was considered and finalised a draft amendment of the EAC Treaty.1905 

The draft amendment was also approved by the Council of Ministers at an extraordinary 

meeting and submitted to member states for comments.1906 The Summit endorsed the 

amendment on December 14, 2006, on the side-lines of a non-EAC meeting1907, and they 

entered into force in May 2007 after all three states had ratified them.1908 The amendment of 

the EAC Treaty has made substantial changes to the EACJ's structure, jurisdiction, and 

access rules.1909 Firstly, they split the court into two divisions, provided rules for appeals to the 

Appellate Division, added new rules for suspending EACJ judges due to allegations of 

misconduct in their respective countries, clarified that the court had no power to review cases 

for which jurisdiction is conferred by the Treaty on organs of the Partner States and a two-

month time limit for a legal and natural person to file complaints challenging national actions 

or decisions as contrary to the Treaty.1910 

 Scholars such as Alter, Gathii, and Helfer criticises these amendments and states that they 

were designed to weaken the court in multiple ways.1911 It is vital to indicate that the creation 

of an Appellate division provided a safety valve to reverse decisions of the First Instance 

Division that the government found objectionable.1912 The mechanism used by member states 

to exercise this safety valve was by appointing more government-friendly judges to the 

Appellate Division and by frequently appealing orders and rulings of the First Instance 

Division.1913 The adoption of the amendment triggered a vociferous reaction from civil society 

groups, opposition politicians, and the plaintiffs in the Nyong'o case, all of them focused on 

the circumvention of EAC and national procedures.1914 Among others, the exclusion of the 

East African Law Society from the discussion led up to the EAC-level amendment process.1915 
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Additionally, the Nyong'o plaintiffs also challenged the amendments in the domestic suits, but 

the High Court of Kenya ruled that it could not restrain the executive branch from exercising 

its powers to enter into treaties.1916The East African Law Society challenged the amendment's 

adoption as a violation of the EAC Treaty and the court reaffirmed that any East African can 

bring a suit challenging member state infringement of the Treaty.1917 The EACJ's judges 

concurred with the Law Society that the amendments were procedurally defective because 

the member states had not allowed the private sector and civil society to participate in their 

drafting.1918 

 It is noteworthy that the Kenyan efforts to overturn the EACJ's edicts in the Nyong'o case 

were unsuccessful.1919 The court confirmed its interim injunction against swearing in the 

Kenyan EALA members and ordered Kenya to undertake fresh elections consistent with the 

EAC Treaty.1920 In reaction against the ruling of the EACJ, the Kenyan government lobbied 

Uganda and Tanzania but the presidents of these two countries stood behind the EACJ.1921 

Lack of support from other member states has led Kenya to finally capitulate.1922 The President 

of Uganda, Museveni sent emissaries to persuade Kenyan leaders to put their political house 

to avoid impeding the EAC integration agenda.1923 

6.4.3 The SADC Tribunal: A successful Backlash 

The Southern African Development Community (SADC) is considered the youngest regional 

community as compared to its sub-regional cousins (ECOWAS and EAC) whose integration 

projects have roots in the immediate post-independence period.1924 Scholars, Alter, Gathii, 

and Helfer were of the view that the SADC solicited financial support from the European 

governments, thus political leaders in the region were concerned that the European aid might 

be diverted to other priorities, decided to visibly emulate the supranational "EU-style common 

market model" without much debate on the advantages and disadvantages of each 
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arrangement.1925 The emulation of the European Courts existed alongside and often in conflict 

with the member states strong desire to retain a more sovereignty-preserving institution in 

practice.1926 

The SADC Treaty is very clear that the envisioned tribunal requires the adoption of a separate 

protocol before it can be established.1927 Two technical aspects of the 2000 SADC Protocol 

on Tribunal are essential to understand the political backlash that began almost a decade 

later, the procedure for the protocol's entry into force, and the provisions authorizing private 

litigants to file suits challenging member states violations of SADC rules.1928 It is imperative to 

determine whether the 2000 SADC Protocol on Tribunal entered into force when three-

quarters of the Heads of State of SADC adopted it, as articulated in the SADC Treaty.1929 

Alternatively, did the Protocol require domestic ratification by two-thirds of the member states 

as specified in the Treaty?1930 The answers to the above questions will bring clarity to the 

argument raised by Zimbabwe which championed the latter view, claiming lack of consent to 

the SADC Tribunal's jurisdiction because its Parliament had not ratified the Protocol.1931 

The technicalities raised by the Zimbabwe government mask a more fundamental political 

question.1932 The 2000 SADC Protocol on Tribunal authorised SADC judges to interpret and 

apply the SADC Treaty, its protocols, and subsidiary instruments.1933 The tribunal's jurisdiction 

extended to the dispute between natural or legal persons and member states by the expansive 

directive to the Tribunal to develop its community jurisprudence having regard to applicable 

treaties, general principles, and rules of public international law.1934 In summation, a classic 

case of Mike Campbell and Others (Pty) Ltd v Republic of Zimbabwe, a white landowner from 

Zimbabwe and the Tribunal's fate became intertwined with the Campbell litigation.1935 The 

historical background of Zimbabwe during post-independence, the best land ended up in the 

hands of a relatively small number of white farmers.1936 As a mechanism of addressing the 

land imbalance, the government followed a "Willing seller, Willing buyer" approach to land 
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reform that was part of the settlement ending the Rhodesian civil war and white minority 

rule.1937 This approach did not yield positive results as expected, thus few white farmers 

agreed to sell.1938 As a result, Zimbabwe adopted a more robust method of forced land 

expropriation, which involved violent occupations, limited compensation, and redistribution of 

land to Mugabe political loyalists.1939 It is noteworthy that Mugabe used his control over the 

Parliament and Supreme Court to close legal loopholes that white farmers had used to 

challenge the forced expropriations.1940 Other mechanisms used by Mugabe were a push-

through statute and a constitutional amendment authorising automatic land seizures without 

compensation.1941 The Zimbabwe government notified Mike Campbell in 2006 of its intention 

to seize his farm.1942 In defence, Mike Campbell challenged the decision before the 

Zimbabwean Supreme Court.1943 He also applied with the SADC Tribunal, alleging violations 

of three human rights; discrimination based on race, lack of due process in the deprivation of 

property, and lack of access to the courts.1944 

It is noteworthy that the adoption of the Land Reform by Zimbabwe President, Robert Mugabe 

was a mobilisation effort to lobby votes from land reform supporters.1945 Even the effort at 

mediation by the region's political leaders failed, but the SADC Tribunal judges issued a series 

of rulings, judgments, and contempt orders that broadly interpreted both their jurisdiction and 

the SADC Treaty, which resulted in a backlash by Mugabe.1946 

The SADC Tribunal judgment issued in November 2008 was made bold in multiple respects, 

firstly, about jurisdiction, the judges unanimously claimed the authority to hear suit alleging 

human rights violations by SADC member states.1947 In defence, the Zimbabwe government 

argued that the references to human rights in the "Principles" and General Undertakings" 

clauses of the SADC Treaty were too vague to be judicially enforced and could only be 

adjudicated after the adoption of a separate protocol on human rights and land reform.1948 The 

SADC Tribunal judges have stated that Art.4 (c) of the SADC Treaty requires member states 
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“to adhere to human rights, democracy and the rule of law"; therefore this provision forms the 

basis for why they have decided that the tribunal should preside over the matter.1949  

On the merits, the Tribunal ruled that Zimbabwe had violated the landowner's human rights in 

three respects, namely denying access to justice, failing to provide fair compensation, and 

discrimination based on race.1950 The SADC Tribunal confined its decision to access to justice 

issue, which was found to be a gross violation of fundamental human rights whilst the other 

two struck at the heart of Zimbabwe's land redistribution program, which was found to be more 

political than legal.1951 In its conclusion, the Tribunal found that Zimbabwe had violated the 

SADC Treaty's equality clause.1952  

In defence, the Zimbabwe government argued that the program was a way to correct the 

inequities persisting from colonialism.1953 They further indicated that most owners of large 

agricultural landowners happened to be white could be attributed to racism but this 

circumstance was brought by colonial history.1954  The Tribunal judges disagree with the 

defence of the Zimbabwe government of wanting to raise colonial history as its basis for 

adopting the land reform, which tends to violate the rights to property owners.1955 The judges 

further state that the land reform program had a disparate impact on white farmers that was 

"unjustifiable and disproportionate" as well as arbitrary and based primarily on considerations 

of race.1956 

 The Tribunal judges were of the view that the land under the Land Reform Program was 

distributed to the poor, landless, and other disadvantaged and marginalised groups.1957 Based 

on the facts before the court there can be no doubt that it is unfair discrimination to award the 

spoils of expropriation primarily to the ruling party adherents.1958 The Tribunal further states 

that the international law required the government "to protect possession, occupation, and 

ownership of” the white farmers still on their land, and to compensate those whose land had 
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already been seized.1959 Scholars such as Alter, Githii, and Helfer stated that Mugabe's 

statements after the Tribunal ruled in favour of the farmers showed that Zimbabwe disregarded 

this judgment and further his instruction to his Minister of Justice, Patrick Chinamasa that he 

should develop a strategy to challenge the Campbell case and discredit the Tribunal.1960 The 

Zimbabwe government used the same strategy used by the Kenyan government in the 

Nyang'o case whereby they disregarded the EACJs ruling which was in favour of the 

applicants.1961 In addition, the Kenyan government adopted a strategy to blackmail their two 

judges that they are allegedly involved in corruption.1962 

In his approach, Zimbabwe's Minister of Justice addressed the meeting of Ministers of Justice 

and Attorneys General held in July 2009 and he capitalised on the ambiguity in the entry into 

force rules of the 2000 SADC Protocol on Tribunal.1963 Chinamasa argued that the court was 

never properly established because two-thirds of the member states, including Zimbabwe had 

never ratified the Protocol.1964 As a result, the SADC Tribunal rulings were invalid and member 

states were under no obligation to comply with them.1965 Later Chinamasa informed the SADC 

Tribunal Registrar that Zimbabwe would not appear before the Tribunal anymore, and neither 

would the government be bound by any decisions already made or future ones emanating 

from the Campbell’s case.1966 

The Summit instructed the Ministers of Justice to prepare a report that proposes an 

amendment to the SADC legal instrument by August 2012.1967 This decision officially 

suspended the SADC Tribunal, although some scholars and NGOs continue to challenge the 

suspension's legality.1968 As a mechanism of mobilising support against the suspension of the 

SADC Tribunal, the SADC judges gave speeches, and NGOs held conferences, and drafted 

resolutions and press statements.1969 Additionally, these groups prepared legal briefs outlining 

their objections to the suspension and proffering recommendations for a redesigned tribunal, 
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which would preserve direct access for private litigants and review of human rights 

violations.1970 

Resolutions of SADC Lawyers, Judges, and Rule of Law Advocates adopted at the second 

Regional Legal Consultative Conference on the Review of the SADC Tribunal.1971 On the other 

hand, the Ministers of Justice adopted a revised Tribunal Protocol that offered a 

compromise.1972The draft preserved private litigant's suits challenging violations of SADC 

rules but narrowed the Tribunal's standing requirements and made its human rights jurisdiction 

contingent adoption of a new protocol.1973 The crucial issue of the Campbell case, the draft 

Protocol was unequivocal, meaning all actions, decisions, judgments and other administrative 

acts undertaken under the 2000 Protocol on Tribunal shall remain valid and in force.1974 The 

Zimbabwe government lambasted the Ministers of Justice for a revised Tribunal Protocol, 

which is perceived as being staged-managed to target the country's land redistribution 

policies. 

 

6.5 Comparative Analysis between Andean Community and the Tribunal of the 

Southern African Development Community  

 

6.5.1 Introduction 

The purpose of the sub-heading is to make a comparative analysis between the Andean 

Community and the Southern African Development Community (SADC) in order to determine 

how regional tribunals of these regional communities are dealing with human rights issues in 

order to explore options for South-South judicial cooperation through adjudicative cross-

fertilization while taking into account specificities that characterize both regions.1975 The points 

of focus should be the scope of human rights covered by each of the regional tribunals, the 

locus standi of individuals before the tribunals, the benefit of the regional tribunal, and the 
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restrictive role of politics in the functioning of the tribunals. It is imperative to indicate that the 

regional organisations were created to foster regional integration and this development has 

increased since 1990. The development is one of the main traits of contemporary regionalism. 

Contemporary regionalism has been characterised by the receptiveness of regional 

organisations to human rights precepts. The pursuit of human rights is considered an objective 

in the treaties of many regional bodies.1976 The drafters of such provisions construct these 

clauses as a matter of ritual.1977 It is vital to mention that in those regional entities with activities 

of civil societies characterised by constitutional consciousness, regional policies are being 

forged to activate and fully use these treaty provisions on human rights.1978 The primary focus 

of this sub-heading is to determine how the regional courts in the South, particularly, the 

Tribunal of the Andean Community (CAN) and the Southern African Development Community 

(SADC), have adjudicated on matters that pertain to human rights.1979 It is pivotal to evaluate 

how these entities, which were created with the goal of economic integration, have broadened 

their mandate over the years to entertain cases hinges on human rights issues.1980 The 

expansion of the scope of these regional organisations was characterised by a number of 

reasons, which were the following: It provides an understanding of how willing regional courts 

may expand their mandates; and it indicates how politics remains vital in judicial processes.1981 

It is imperative that regional judicial authorities are boldly prepared to widen their mandate; 

this has to be understood within clear limits of what is politically acceptable.1982 In order to 

provide more clarity for gaining a broader vision, it is important to examine the role of the 

courts in regional integration in the South from an angle of human rights because regional 

integration cannot be an end in itself.1983 

6.5.2 Political Issues in both Regions 

Andean Community (CAN) comprises of countries, namely Bolivia, Colombia, Ecuador and 

Peru is an economic integration organisation created in 1969 following the endorsement of 

the Cartagena Agreement.1984 Prior CAN comprised countries such as Bolivia, Chile, 

Colombia, Ecuador, and Peru.1985 Venezuela and Chile joined this regional economic 
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community in 1973 and 1976 respectively.1986 Despite the extreme fragility of the political links 

between CAN members during the last decade, the institutional structure of the Andean 

integration organisation is unanimously considered a robust approach to all integration 

processes in Latin America and the Caribbean.1987 It is noteworthy that Andean countries and 

CAN institutions have played a crucial role in structuring the most recent Latin American 

regional integration experiences.1988 Andean regionalism process has always gone hand in 

hand with Latin American integration movements.1989 On the other flank of the Atlantic, the 

SADC was created in 1992 to replace the Southern African Development Coordination 

Conference that was founded in 1981 as a regional response to the Front Line States to resist 

the adverse policies of the South African apartheid governments.1990 

The primary goal of the SADC organisation was the realisation of sustainable economic 

growth, the provision of support for the socially disadvantaged, and the promotion of common 

values through democratic and legitimate institutions, as well as the consolidation of 

democracy, security, and stability.1991 The two regions share important traits, for example, the 

overlapping of membership, wrangling leadership, and ties with the main regional power.1992 

For example, in South America, many regional organisations are closely linked to political 

relations and alliances between given leaders.1993 

 Besides CAN, in South America, there are other regional communities such as Mercado 

Comun Del Sur (Mercosur), the Union de Neciones de America (ALBA), and most recently the 

Alianza Del Pacifico.1994 On the other flank, in Southern Africa, there are many instances of 

overlaps as some SADC States also belong to the East African Community (EAC), the 

Common Market for Eastern and Southern Africa (COMESA), the Economic Community of 

Central African States (ECCAS) and the Indian Ocean Commission (IOC). These two regions 

have different motives and interests for preserving overlapping institutions, which vary in both 

regions.1995 

Another similarity between these regional organisations is wrangling leadership, which is 

common in these regions1996. The leadership divide appears to be more personal than 
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ideological, political ideologies have played an important role in shaping how leaders perceive 

the purpose of regional integration.1997 For example, one of the reasons offered by Venezuela 

for leaving the CAN was that President Hugo Chavez believed the decision of Colombia and 

Peru to sign a Free Trade Agreement (FTA) with the USA rendered the CAN weak.1998 On the 

contrary, in Southern Africa, there have also been leadership disputes in southern Africa, 

although these have revolved around events in Zimbabwe and the question of how the region 

should respond to the humanitarian challenges this country has endured for many years.1999 

It is noteworthy that some African leaders have handled the issue of Zimbabwe differently, for 

example, President Thabo Mbeki of South Africa applied a conciliatory approach, whilst 

President Ian Khama of Botswana has been very outspoken against the conduct of Robert 

Mugabe and has been frustrated with SADC's weakness in addressing the human rights 

abuse that have been taking place in that country.2000 

 One more similarity between these two regions is that they both behave differently when 

dealing with the supposed regional powers.2001 Some of the member states in the respective 

regional organisation have explicit or implicit ambitions to lead the regions.2002 For example, 

in South America, efforts to reclaim leadership positions occur at different levels. In all efforts, 

Brazil stands out even if Venezuela, Colombia, and Argentina are also important players in 

certain areas.2003 Clearly, Colombia has been the leading nation within the CAN, and events 

in the country tend to affect the other three members of the organisation. On the other hand, 

in Southern Africa, South Africa is the leading nation within both the region and the continent 

as a whole.2004 

6.5.3 Proliferation of International and Regional Adjudicative Bodies 

The proliferation of regional institutions such as regional courts and tribunals, particularly in 

Africa, Latin America, and Europe.2005 On the other hand, Asia is lagging behind in this regard 

from a Neo-Functional perspective, however, some scholars such as Burley and Mattli argued 

that community law would spill over into new legal domains as litigants realise that regional 
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court's precedents can apply to a broad range of issues.2006 A normative structure for 

international trade also encourages the construction of new rules, which leads to new cases, 

which create additional opportunities for litigation and the expansion of norms.2007 Tammelo is 

of the view that fragmentation presents a significant challenge.2008 The main issue often 

identified is the danger of opposition between norms. The central UN entity that drafts 

international treaties, the International Law Commission, has asserted that such situations 

may arise between conflicting general norms, disputing general and special norms, and lastly 

quarrelling special norms relating to special fields or areas.2009 

 There is a general view that the discussion on fragmentation is also rather academic.2010 

Some jurists take for granted that conflicts within the international legal system are simply 

unavoidable2011. Others are disinclined to regard the issue as a problem, especially if aspects 

such as trade, human rights, security, and energy are seen as being part of a whole rather 

than as compartmentalized issues.2012 On the other hand, there is a dearth of comparisons of 

Southern regional courts and tribunals as such, for example, the Court of Justice of the 

Andean Community (CJAC) and the SADC Tribunal fall into this category of regional judicial 

organ initially created to address trade integration norms, which also addressed issues 

hanging on human rights.2013 These two regional courts, namely the CJAC and SADC Tribunal 

were established through treaties signed in 1979 and 1992 respectively.2014 The CJAC heard 

numerous issues, actions for non-compliance, and labour matters, as well as cases revolving 

around annulment actions.2015 The Andean leaders or member states adopted the Charter of 

the Promotion and Protection of Human Rights in 2002.2016 A number of cases in terms of 

human rights matters evoked by the court through solid arguments to resolve differences and 

utilisation of constructive interpretation.2017 In the case of SADC, the Tribunal was established 

through the SADC Treaty in 1992 but it became effective in 2005.2018 Human rights matters 

are considered delicate in SADC.2019 A human rights mandate was contemplated for the SADC 

Tribunal in the parlays preceding its creation, but the proposal was rejected. These two 
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regional courts are the example of tribunals that are proliferating around the world.2020 Their 

similarities were that they both created to interpret the rules of the respective regional 

organisations.2021 

6.5.4 Comparison of the Rules and Tribunals 

6.5.4.1  Court of Justice of the Andean Community 

The article of the Cartagena agreement articulates the objectives of regional integration, which 

aimed at bringing about an enduring improvement in the standard of living of the sub-region's 

population.2022 In essence, this provision means that people and the protection of people are 

matters directly linked to the Andean regional integration process. Reference is made to 

Chapter XVI of the Agreement, which clearly states that social and economic cooperation is 

only possible through respect for human rights principles.2023 

  

The provision further states that in achieving social justice, strengthening non-discrimination, 

participation and the formation of citizenship values, promoting a social support system 

embracing programs on education and the protection and well-being of the working population, 

as well as women's participation in economic activity and child and family protection.2024 It is 

imperative that paying attention to the needs of ethnic and other minority groups must be the 

goals of regional programs and regional actions aimed at the social development of the 

Andean people.2025 Briefly, the Charter of Andean integration connects the regional process 

with the promotion and protection of human rights.2026 The Andean Council of Presidents 

adopted the Charter of Promotion and Protection of Human Rights in 2002 and this legal 

instrument is considered a declaration of community values rather than a binding source of 

community law.2027 On the other hand, the CJAC is a CAN judicial body established in 1979 

by the Treaty Establishing the Tribunal of Justice of the Cartagena Agreement.2028 The CJAC 

settles any disputes that may arise from any action relating to regional norms and the court is 

granted jurisdiction on two types of claims, namely, non-compliance action in terms of Article 
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172029 and nullification actions as stipulated in Article 27.2030 In case when the matter is before 

the CJAC is regarding the non-compliance, it can adjudicate as to whether a member state 

has breached community law and establish a corresponding sanction.2031 It is noteworthy that 

individuals, corporations, and member countries may raise complaints of non-compliance with 

the Andean General Secretariat.2032 

This Treaty also grants individuals the power to bring an action to nullify decisions that have 

been taken by CAN authorities that affect the applicant's rights or legitimate interest.2033 

Articles 28-31 bestow the CJAC with the authority in terms of the interpretation of community 

law at the request of national judges in pending proceedings.2034 The preliminary ruling is not 

the harmonisation of the internal laws of member countries but rather ensures that community 

law is given the same interpretation in all member countries.2035 

 

6.5.4.2  The SADC Tribunal 

Article.4 (c) of the SADC treaty of 1992 states that the SADC shall act in accordance with 

human rights principles. This provision is not explicitly stated as a goal whilst Article 5 (1) (a) 

has a vital implication in the pursuit of human rights, especially from the perspective of human 

development.2036 The provision states that one of the objectives of the regional body shall be 

to promote sustainable and equitable economic growth and socio-economic development that 

will ensure poverty alleviation with the ultimate objective of its eradication, enhance the 

standard and quality of life of the people of southern Africa and support the socially 

disadvantaged through regional integration.2037 Article 9(1) (g) outlines that the Tribunal is one 

of the SADC institutions and stresses that the jurisdiction of the court and constitutional and 

institutionally embedded within the treaty framework.2038  Article 16 regulates the function of 

the Tribunal and this proviso stipulates that the main task of the regional court is to ensure 

adherence to and the proper interpretation of the provisions of this treaty and subsidiary 

instruments and to adjudicate upon disputes as may be referred to it.2039 The composition, 

powers, and procedures sanctioning the operation of the Tribunal are clearly articulated in the 
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SADC Protocol on Tribunal as an integral part of Art.16 of the SADC Treaty.2040 The powers 

of the Tribunal are envisaged to provide an advisory opinion as referred to it by the Summit or 

the Council.2041 The Tribunal has jurisdiction to interpret the SADC Treaty, protocols, and 

agreements entered into between given SADC states.2042 The jurisdiction of the Tribunal is 

limited to presiding over disputes between states, disputes between natural or legal persons, 

and states on the other. It is noteworthy that a legal or natural person cannot refer disputes 

against states to the Tribunal unless national remedies have been exhausted.2043 Article 16 

(5) states that the decision of the Tribunal is final and binding on member states.2044 

This provision clearly states that the member states cannot appeal the decision or judgment 

imposed by the Tribunal, therefore such a decision or judgement must be enforced.2045 This 

provision has a loophole or lacuna, which grants the political role-players (Head of States and 

Government) the autonomy to veto the judgment and rulings of the Tribunal.2046 There is a 

similarity between these two regional courts, namely the CJAC and the Tribunal in the sense 

that also the latter is open to preliminary ruling proceedings.2047  The Tribunal can also exercise 

original jurisdiction on questions of interpretation submitted to it from national courts.2048 Article 

17 also grant the Tribunal exclusive jurisdiction in state-community disputes, however, Article 

18 further grant exclusivity in the jurisdiction which also extends to cases between natural or 

legal person and the Community, as well as those between staff and the community on the 

employment-related matter.2049 The difference between the CJAC and the SADC Tribunal is 

related to the enforcement mechanism of decisions or judgments of these courts.2050 The 

CJAC judgments and decisions are final whilst the Tribunal's judgment or decision is final but 

the final word is that of the Summit or Head of States and Government.2051 Clearly, the Tribunal 

operates at the mercy of the political elites but also depends on the Community's finances, 

which come from the dues paid by member states.2052 

 

                                                           
2040 SADC Declaration and Treaty, 1992 
2041 Art.16 of the SADC Treaty of 1992 and Art.20 of the SADC Protocol on Tribunal 
2042 Art.14 of the SADC Treaty 
2043 Ebobrah 2009: 79-101 
2044 SADC Treaty of 1992 
2045 Nkatha, Lucyline & Gallineti 2010: 118-143 
2046 Molano-Cruz and Kingah 2014: 99-125 
2047 Pauwelyn et al (2003) 
2048 Art.16 of SADC Treaty of 1992 
2049 Art.19 of the SADC Treaty of 1992 
2050 Kelsen et al (1992) 
2051 Art.32 of SADC Treaty of 1992 
2052 Charney et al (1998) 



 

213 
 

6.5.5 Practice and Protection of Human Rights at the Regional Level 

6.5.5.1  The Court of Justice of the Andean Community 

After the Court of Justice of the European Union (CJEU) and the European Court of Human 

Rights, the CJAC is the third most active international court.2053 From 1984 to 2011, this CJCA 

has issued decisions on 2003 prejudicial interpretations, 117 non-compliance actions, 52 

annulments, and 9 labour demands.2054 The statistics clearly show that when countries resort 

to the dispute resolution mechanism, they are able to remedy non-compliance with community 

law, especially regarding trade matters.2055 Most cases presided over have dealt with 

intellectual property matters, specifically interpretation of the Decision 486 of 2000, which is a 

governing document for intellectual property in the Andean Community.2056 It is noteworthy 

that within CAN, intellectual property is regulated at the regional rather than the national 

level.2057 The CJAC's workload relating to human rights has increased noticeably since 2003; 

one year after the Andean Council of Presidents adopted the Charter of Promotion and 

Protection of Human Rights.2058 In the protection of human rights, this court used techniques 

such as the interpretation, arguments, and the resolution of contradictions.2059 Another 

mechanism used by this court in handling human rights matters was a resort to the diplomatic 

system to protect the rights of the Andean community.2060 

An example of a human rights case dealt with by CJAC was a case concerned with the 

protection of the rights of children.2061 In 2006, a game production company brought an action 

against Ecuador for non-compliance with Decision 439, relating to the principle and norms for 

the trade liberalization of community services.2062 In its judgment, the CJAC examined whether 

internal rules regulating slot machines violated the Andean service trade regimes.2063 The 

judgment stated that the right to free access to the gambling market must give way to the good 

health of people and in particular, children.2064 
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6.5.5.2 The SADC Tribunal 

There is a clear dearth of human rights litigation before the SADC Tribunal.2065 Predominantly, 

the case presided before this court was related to labour and land rights questions, with 

secondary aspects of property rights playing prominence in Zimbabwe.2066 In terms of matters 

related to labour rights, which were mainly aspects of the unlawful termination of employment, 

the Tribunal did not adopt a clear approach of siding consistently with employees.2067 

The Tribunal was at pains to reject the claims of the plaintiff who demanded costs for the 

wrongful termination of a contract due to pending criminal charges in Malawi.2068 In its 

judgment, the Tribunal took the decision in favour of the SADC that the claimant was not 

entitled to any compensation under the circumstances.2069 In the landmark case involving Mike 

Campbell, the Tribunal adjudicated in favour of Campbell and the claimants.2070 It ruled that 

the action of the government of Zimbabwe, in expropriating the farms of the claimants was 

tantamount to acting in violation of the SADC Treaty.2071 The Tribunal seeks to protect the 

rights of the SADC citizens, including their property rights.2072 It is noteworthy that Campbell's 

case epitomized a deeper problem in Zimbabwe that harks back to 1979 when the government 

of the United Kingdom decided in the Lancaster Agreement that it would regularly pay the 

government in Harare in exchange or as consideration for the white landowners to maintain 

their industrial concerns.2073 

The United Kingdom reneged from the Lancaster Agreement by falling short of payment, and 

this forced the President of Zimbabwe to lean on the constitutional amendment (Amendment 

17 of 2004) to seize the farms that were predominantly owned by white farmers.2074 President 

Mugabe used the land issue as a mechanism to settle political grievances; this argument is 

because the expropriated land was allocated to cronies of the ruling party (ZANU PF) who 

could not use the agricultural field same as it was in the control of the white farmers.2075 In 

Mike Campbell's case, the applicant (white farmers) relied on the SADC Treaty rules to make  
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Scholars such as Molano-Cruz and Kingah were of the view that the SADC Tribunal judges 

were not politically sensitive enough to understand how unsettling their ruling would be on the 

regional court.2076 It is noteworthy that the SADC region is still marked by strong political ties 

among the rulers who were linked by the strong bonds of the liberation struggles and who are 

not ready to delegate their political sovereignty to unselected judges who may be attuned to 

or steeped in the sensitive historical details that underpins the political realities of the 

region.2077 The SADC region is faced with difficult issues, among others including the land as 

exposed by Zimbabwean land reform challenges.2078 It is vital that its leaders confront the 

choice of whether to adhere strictly to the rule of law as entrenched in the SADC Treaty and 

rules or to support one of its peers to pacify historical expediencies.2079 Molano-Cruz and 

Kingah posits that even if there has been some resistance by governments in the SADC to 

adopt a Bill of Rights, the Campbell case provided a good opportunity for SADC leaders to 

project their regional system as one based on the rule of law.2080 

The SADC member states failed to take the opportunity as the Campbell case became the 

benchmark of the Tribunal's key role in the integration of legal and institutional systems in its 

region of jurisdiction.2081 

 

6.5.5.3 Backlashes against International Courts 

6.5.5.3.1 What are Backlashes against International Courts? 

The term backlash has been used by scholars to describe resistance against investment 

arbitration, NAFTA dispute settlement, the Court of Justice of the European Union (CJEU), 

International Human Rights Courts, the European Court of Human Rights (ECtHR), the Inter-

American Court of Human Rights (IACHR), African Regional Courts, and the International 

Criminal Court (ICC).2082 It is important to indicate that backlash refers to government actions 

that aim to curb or reverse the authority of an international court.2083 It is noteworthy that the 

court decision may trigger a backlash, which may ultimately target the court rather than just 

the ruling2084. The first type of backlash targets a court's general authority, for example, the 
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government of Zimbabwe succeeded in eliminating the SADC Tribunal.2085 The United States 

of America is in the process of following a similar approach to Zimbabwe by using their veto 

power to veto the appointments to the World Trade Organisation (WTO) Appellate Body 

(AB)2086. 

 A second type of backlash applies only to a court's authority over an individual country.2087 In 

this instance, the government has the option to eliminate a court altogether but they can 

typically extract themselves from a court's jurisdiction.2088 For example, Venezuela pulled out 

of the IACtHR, Rwanda withdrew its declaration granting its citizens access to the African 

Court on Human and People's Rights (ACPHR), and Burundi has left the International Criminal 

Court (ICC).2089 A similar approach was followed by Bolivia, Ecuador, Indonesia, Poland, 

South Africa and Venezuela, which sought to withdraw from investment arbitration where 

possible2090. It is imperative to indicate that the South African High Court blocked South 

Africa's President Jacob Zuma's attempt to withdraw from the ICC.2091 However, British Prime 

Minister Theresa May has stated repeatedly that the UK should leave the ECtHR and the 

Conservative Party endorsed this policy in its party manifesto2092. 

 

6.5.5.3.2 Explanation of Backlash 

There is a growing literature on backlashes against international courts, but this literature has 

not yet developed a general theory of why backlashes occur.2093 Some of the literature focuses 

on explaining the success or failure of backlash attempts2094, the implication of international 

courts2095 and legal academia, and on mapping backlashes2096. Scholars such as Sandholtz, 

Bei, and Caldwell have developed an explanation for backlashes in specific contexts.2097 There 
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are reasons why there were backlashes against the decisions of the international courts 

among other the following: 

i) Implementation Costs – the first theory links backlashes to the rising number of 

binding international court judgments.2098 In case where there is a cumulative 

implementation cost increase that exceeds the benefits of staying inside the 

regime, then the government is likely to trigger backlashes.2099 For example, the 

government of Zimbabwe lobbies other member states to suspend the SADC 

Tribunal as a mechanism of retaliating against the payment of compensation as 

ordered by the Tribunal.2100 

ii) Democratisation: theorists linked the growing importance of international courts 

and law in investment, trade, and human rights to democratisation2101. 

Governments have incentives to promise that they will improve human rights, 

respect property rights, prosecute war criminals, and adherence to provisions of 

trade agreements.2102 On the contrary, the same government has incentives to 

violate those promises later.2103 For example, the government of Zimbabwe in its 

constitution made provisions for the protection of human rights, and property rights, 

as well as an undertaking to pay compensation in the case when private property 

is expropriated by the government.2104 This government has reneged from its 

promise of protecting private property rights and payment of compensation.2105 

Additionally, the government of Zimbabwe is also a SADC member state; therefore, 

it is bound by the provisions of the SADC Treaty, which among others includes 

Article 4 (c) which states that member states shall abide by the principle of human 

rights, democracy, and the rule of law.2106 Again, the Mugabe government reneged 

from abiding with these principles.2107 It is noteworthy that if democracy and 

democratisation were responsible for commitment to international courts, then the 

more recent democratic reversals, particularly the Mike Campbell incident in 

Zimbabwe make this country responsible for backlash.2108 Voeten states that 
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populism is associated with a backlash against liberal democracy2109. The credible 

commitment logic assumes that deviating from international court judgments 

should be politically unpopular.2110 Simmons has developed a presumption that 

civil society and public opinion mobilise on behalf of international law rather than 

against it2111. The international courts are supposed to protect a democratic public 

from the kliptocratic tendencies of the elites.2112 Scholars are of the view that if 

leaders could gain electorally from defying international courts, then their 

commitment to them does not make reform promises more credible2113. The 

democratic theories assume that international courts are substitutes for poorly 

functioning domestic courts.2114 For example, the SADC Tribunal served its role as 

the substitute for the national court, in this case, both the Zimbabwe High Court 

and the Supreme Court of Appeal failed to exercise their judicial independence to 

protect the property rights of white farmers against arbitrary actions of the 

government.2115 

 

6.5.5.3.3 Populism and the International Judiciary 

Voeten states that populists often identify themselves as involved in a struggle with groups 

that international courts with liberal mandates are set up to protect.2116 There are instances 

where international courts will come down with rulings that populists can use to mobilise 

support2117. For example, Mugabe used a land reform program as mobilisation tool for support 

since he realised that the general elections were nearer, therefore he used his powers and 

populist stance to mobilize his party to develop a referendum for the constitutional amendment 

in order to effect changes that will permit expropriation of land without compensation.2118 It is 

noteworthy that opposing these court rulings can be a source of popularity for leaders who 

rely on populist mobilization2119. 
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Secondly, populism offers ideology to challenge the authority of a court rather than just the 

ruling.2120 The actions of the government of Zimbabwe are a practical example, whereby the 

SADC Tribunal as the regional court was attacked rather than the ruling or judgment passed 

by the court.2121 The suspension of the Tribunal was an attack on the institution instead of the 

government seeking legal recourse against the judgment passed by the court against it.2122  

Mudde is of the view that the definition of populism is a thin centred "ideology that considers 

society to be separated into two homogenous and antagonistic groups, 'the pure people' 

versus 'the corrupt elites' and which argues that politics should be an expression of the 'volonte 

generale', meaning the general will of the people2123. The thin-centered ideology creates some 

commonalities among populist leaders, but these leaders are diverse in their thicker 

ideologies.2124 Scholars such as Hinich and Munger are of the view that political ideologies 

have implications for a) what is ethically good and what is bad b) how society's resources 

should be distributed, and c) where power appropriately resides.2125 It is noteworthy that 

populism is a thin ideology that is clearest about the third part: the people should rule. Canovan 

states that populists claim legitimacy because they speak for the people.2126 

 

6.5.5.3.4 Populism and Resistance to the Authority of International Courts 

It is not sufficient to point out those international courts sometimes issue controversial 

rulings.2127 Voeten is of the view that governments have responded to adverse rulings through 

non-compliance, partial compliance, and reluctant compliance.2128 As indicated in the above 

sub-paragraph, one of the reasons is that some of the rulings are simply so costly that exist 

or other forms of backlash become more attractive.2129 

Voeten states that populism offers an ideology that opposes the very idea that an international 

court should have the authority over issues of distribution, identity, or other matters that fall 

within the normal provenance of democratic politics.2130 It is noteworthy that populist leaders 
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may benefit electorally from attacking the institutional system rather than just the rulings.2131 

On the other hand, Mudde described populism as an illiberal democratic response to 

undemocratic liberalism.2132 Scholar, Mudde when referring to illiberal does not mean 

opposition to markets or liberal values but to the non-majoritarian elements of liberalism, for 

example, courts, including international courts play a role in protecting individuals from 'the 

tyranny of the majority'.2133 The commonality among populists is the politics should be an 

expression of the vox populi, which is not tyrannical.2134  This allows the populist to challenge 

the decision of counter-majoritarian institutions not just as wrong but also as illegitimate.2135 It 

is noteworthy that both left and right wing populist leaders have eroded judicial independence 

in Latin America.2136 For example, the SADC Head of State and Government have signed a 

new Protocol (2014 SADC Protocol on Tribunal) which limited the jurisdiction of the Tribunal 

to preside only interstate disputes.2137 This decision took away the individual's powers to seek 

legal recourse against the SADC member state to the Tribunal.2138 A similar situation was 

noted when the Polish and Hungarian government reconfigured their highest courts and 

limited judicial independence.2139 The international character of courts matters in two ways, 

namely it offers an additional ground for populist leaders to attack the authority of an institution 

based on sovereignty or identity.2140 Secondly, in some instances, the governments do not 

have the same means to influence international courts as they do with domestic courts.2141 

 

6.5.5.3.5 Empirical Evidence 

The proposed theoretical link between populism and backlashes against international courts 

has a range of observable implications.2142 Governments that rely strongly on populist 

mobilisation should be more likely to initiate backlashes.2143 One practical example of domestic 

populist narratives is the judgments that directly map over identity or the distribution of 

property.2144 It is noteworthy that the populist backlashes should highlight that an international 
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court is undeserving of its authority, which properly belongs to the people.2145 Voeten states 

that backlashes against international courts should go hand in glove with efforts to curtail 

domestic courts.2146 On the other hand, individual-level opposition to international courts 

should be correlated with individual-level opposition to domestic courts.2147 

For example, the populist stance of Robert Mugabe played an influential role in using his 

stature as the leader and founder of the Front Line State to garner the support of SADC 

member states to suspend the Tribunal.2148 In that regard, the courts in Zimbabwe failed to 

use their judicial independence when they presided over the Mike Campbell case, which was 

so clear that the decision of the government of Zimbabwe to amend its constitution was 

irrational and unconstitutional.2149 Prior, the amendment of the Constitution was a strategy of 

the government embark on the expropriation of land without compensation.2150  

6.6 Dejudicialisation of International Law and Future Trajectories 

International courts and tribunals (ICs) have been facing criticisms about their legitimacy, 

rulings or designs following the period noticeable expansion of international courts with effect 

of judicialisation manifested in an uncoordinated and unplanned manner.2151 These criticisms 

were triggered by various reasons or driving factors such as normative discontent, structural 

relationship of international courts with states, rising domestic regime costs, and the rise of 

populist-nationalist governments.2152 Acar posits that this resistance takes different forms that 

are uneven and they do not follow a linear escalation.2153 It imperative to indicate that in some 

instance this resistance is limited to non-compliance to the decision of the ICs or shows an 

extraordinary reactions such as the withdrawing from the jurisdiction or restraining functions 

of ICs, for example the recent impasse in the Appellate Body of the Word Trade Organisation 

(WTO).2154 Scholars such as Alter, Emilie and Hafner-Burton raised questions whether the 

expansion of the judicial power of international courts has stopped and dejudicialisation has 

escalated which is the reverse for movement for the development of international 

justice.2155Historically, every new dispute resolution mechanism brings with it some criticisms, 

such as the fragmentation of international law; the idea of having functional peaceful 
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settlement mechanisms is preferable for the development of international justice to non-

functioning or destroyed courts.2156 Acar state that because judicialisation is a development 

that is in line with fundamental principles of international law such as the rule of law, global 

governance and multilateralism.2157  

On the other hand, backlash refers to the extraordinary resistance of any international law 

actor to any international court that seeks to reduce the authority or jurisdiction of the court.2158 

Dejudicialisation refers to the process, which is mostly generated by extraordinary resistance, 

and its cumulative effect is relatively destructive against the judicial power of international 

justice regime.2159 

6.6.1 Judicialisation and dejudicialisation 

Judicialisation refers to the proliferation of judicial activity and the continued empowerment of 

courts as institutions on the national and international scale.2160 This term covers a process in 

which courts and judges gradually takes over policymaking and politics previously dominated 

by legislators and executives.2161 It is imperative to indicate that judicialisation includes 

activities that might diminish the sovereignty and authority of states. Briefly, it represents a 

significant transfer of authority from leaders and legislators to international dispute settlement 

systems.2162 Judicialisation plays a significant role in the sense that in certain circumstances, 

it reduces the control of states over political processes and outcomes, and the desirability of 

this impact is controversial for states.2163 There is an assumption that a high level of 

judicialisation limits the regulatory spaces of states and conversely state protect their 

regulatory space in areas with low judicialisation.2164 The significance of judicialisation is that 

judges can promote important decision-making, assist states in sending credible signals, and 

resolve collective issues, as well as expanding space for non-state actors and increasing their 

influence in international politics, can foster a sense of inclusion, fairness and 

transparency.2165 The ramifications of judicialisation are that it may result in limiting the 

government authority and national politics and parallelly may result in reactions or criticism 

against the international justice regime.2166 
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Mann defines the concept of dejudicialisation as the process of reduction or elimination of 

judicial power, it is the opposite course of judicialisation.2167 Dejudicialisation means the return 

from international justice regimes to legislators and executive whilst on the other hand, 

judicialisation defined as the transfer of power from these actors to courts.2168 It is imperative 

to indicate that dejudicialisation can only occur after an area of international law has become 

judicialised and extraordinary resistance to the authority of International Courts has increased. 

Abebe and Ginsburg states that another aspect of dejudicialisation is that it is generally prone 

to occur when there is a significant difference between the anticipated advantages from the 

existence of a court and the costs incurred by major states subject to the court’s authority.2169 

It is noteworthy that the criticism against claims of legal authority is not new, and it almost 

simultaneously occurred with international courts, the current nationalist-populist backlash is 

more powerful than prior reactions, as populism drives hostile campaigns against the authority 

of international courts and tribunals rather than challenging or criticising individual rulings.2170 

The ramifications of backlashes could end up with the removal of the power of ICs, repoliticise 

international law and make some international courts not functional.2171 Voeten posits that 

backlash emerges when particular legal advancement collide with broader societal issues and 

the kind of societal, political and legal mobilisation that these issues might start.2172 It is noted 

that even though a judicial ruling could cause a backlash, in the end, an extraordinary 

resistance targets the authority or institution of the court rather than merely a decision.2173 Acar 

posits that backlash could contribute to the escalation of dejudicialisation, whereas pushback 

is not sufficient to be part of the dejudicialisation process because it could be beneficial for the 

development of international law and judicial institutions.2174 

 

6.6.2 Framework of concepts 

Scholars such as Alter, Hafner-Burton and Helfer articulate the judicialisation theory, which 

consists of four stages of judicialised politics that include Shadow politics, Adjudication politics, 

Compliance politics and Feedback politics.2175 These concepts are helpful to clarify the 
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framework of dejudicialisation, which is covered by the feedback politics category.2176 It is 

deemed that dejudicialisation could only take place after an area of international law is 

judicialised and it is imperative to explain the emergence of judicialisation to build on further 

explanations concerning dejudicialisation.2177 

Acar is of the view that judicialisation begins when states takes into account whether to form 

a judicial body to handle certain policy issues, along with the predicting cost-benefit balance 

of the proposed international court based on various assumptions.2178 In order to explain this 

concept further, the litigants present their lawsuits before the court during the shadow politics 

and adjudication politics stages, and the court issues judgements on these cases.2179 On the 

other hand, the compliance politics stage becomes relevant, revealing important indications 

about the dejudicialisation process, therefore the decision of the court may be favourable or 

unfavourable to states, but in either case states must comply.2180 Scholars such as Alter, 

Hafner-Burton and Helfer posits that in case the decision is unfavourable, political resistance 

might arise against it.2181  A practical example of a member state, which was not happy about 

the decision of the judicial court, is the government of Zimbabwe demonstrated their 

dissatisfaction about SADC Tribunal’s decision or ruling, which favoured the white farm 

owners.2182 It is imperative to indicate that there are examples where extraordinary resistance 

has affected ICs but has not removed their judicial power; there are several grounds and 

indications to be optimistic that judicialisation will continue or at least, there will not be a drastic 

reduction.2183 

 

6.6.3 Future Trajectories 

Taking into account the examples of courts that encountered backlash such as the Inter-

American Court of Human Rights, European Court of Human Rights, East African Court of 

Justice and International Court of Justice, it is clear that dejudicialisation is now a factual 
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phenomenon.2184 The dejudicialisation of ICs is no longer a theoretical possibility anymore 

while it has been completed in some extraordinary targeted ICs such as the SADC Tribunal.2185  

Acar is of the view that trends of judicialisation could continue in the form of the creation of 

new international judicial bodies’ and changes in the policies of powerful states.2186 It is vital 

to outlines the role and position  of ICs in international relations, in the main the international 

courts became acknowledged as an integral aspect of international order after extensive 

judicialisation and they cannot be displaced uncomplicatedly.2187 Scholars such as Acar and 

Shany concurs that extraordinary resistance against international courts are unusual 

occurrences, notwithstanding that they have recently intensified.2188 

The practice of legal diplomacy can be used by ICs to ensure a low risk of non-compliance.2189 

Secondly, judges could also rely on external expertise to support their claims and prevent 

resistance by diverting criticism to different actors.2190 Other mechanism used by international 

courts is to seek to develop support by interacting directly with the audience, such as be 

seeking the support of constituencies and engaging international actors and lawyers in 

debates over the meaning of their decisions, press statements, conferences, thematic 

debates, seminars, and other forms of information sharing.2191 

 

6.6 Conclusion 

The chapter demonstrated a comparative analysis between African regional courts, namely 

the ECOWAS Community Court of Justice (ECOWAS CCJ), East African Court of Justice 

(EACJ), and SADC Tribunal on the establishment of this court and to determine their 

jurisdictional competence. In addition, a comparative analysis between the African regional 

courts and the European Community Court was undertaken in order to establish whether the 

constitutive documents that established these courts have provisions that give them 

jurisdiction to hear human rights disputes. 
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It is also important to highlight that this international court experienced backlashes from 

member states against the ruling or judgments, which were in most instances costly to the 

affected states. The discussion regarding the backlashes cannot be complete without 

establishing the root because of it, and scholars pinpointed the populist stance of some of the 

leaders as a contributing factor to criticisms of international court rulings or judgments. 

The Chapter further demonstrated that backlashes against the regional court’s ruling were 

successful, especially the disbandment of the SADC Tribunal in southern Africa, which in the 

other regions were redirected and failed, for example East African Court of Justice and 

ECOWAS respectively. 

Scholars as one of the triggers for pushbacks against the judgment or decisions of the regional 

courts have highlighted the populist stance of political leaders.  The implementation costs and 

democratisation are some of the reasons why these leaders push back against the rulings 

made against their countries. 
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CHAPTER 7  

CONCLUSION, RECOMMENDATIONS AND AREAS FOR FURTHER RESEARCH 

 

7.1 Introduction  

 

This study examined the legal effect of the suspension of the SADC Tribunal in the Southern 

African region. The legal effects of dismantling the tribunal is that individuals and legal persons 

in the SADC region have no regional court to ventilate their complaints when they are denied 

access to justice by local courts in their respective countries.2192 Moreover, there is history of 

human rights violations in the southern African region; therefore, the dismantlement of the 

tribunal would exacerbate human rights violations, undermining the rule of law and democratic 

values.2193 It is noteworthy to mention that the colonial rule forced the Africans out of their land, 

scattered all over, and placed in the area not suitable for agricultural purposes.2194 The 

establishment of the Southern African Coordination Community (SADCC) as a measure to 

end the Front Line States (FLS) dependency from apartheid South Africa.2195 The 

establishment of the Front Line States was the beginning of transformation agenda of colonial 

states in southern Africa.2196 The FLS states wanted to free themselves from the colonial 

powers.2197 Their main objective was to end their dependency from  South Africa, therefore 

their second project was to transform this organization into a fully-fledged regional 

organization which later named the Southern African Coordinating Committee (SADCC) to 

ensure that that there is economic integration.2198 

 

The disbandment of the SADC tribunal has left the region without a judicial instrument, which 

can work as a bulwark against human rights violations. Therefore, the current state of affairs 

regarding the atrocities and human rights infringement by many SADC governments remains 

a concern.2199 For example, the allegations of vote rigging during the National Elections held 

in Zimbabwe on 23-24 August 2023.2200 Additionally, other logistical nightmares such as a 

shortage of ballot papers in some areas of Zimbabwe resulted in people not casting their 
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votes.2201 These delays were triggered by the Zimbabwe Electoral Commission (ZEC) failure 

to provide voting materials on time. Human rights abuse followed by a political climate of fear, 

including arbitrary arrest, abduction, and torture of opposition party activist, Khanyo Farise.2202 

It was reported that President Mnagwangwa’s inauguration for his second term as President 

has been severely blighted by reports of attacks against opposition party activists threats 

against those trying to organise peaceful protests and a growing crackdown on human rights, 

especially the right to freedom of expression, peaceful assembly, and association.2203 On 02 

September 2023, Womberraiishe Nhende, the elected councillor for Glen Norah Ward 27 in 

Harare was abducted and tortured before being dumped on the outskirts of Harare.2204 

 

Importantly, the infringement of freedom of speech by the Swaziland government, and the 

subsequent assassination of a human rights lawyer by the same government clearly shows 

that there is a need to reinstate the SADC Tribunal to provide recourse against human rights 

violations in the region.2205 Other human rights violations in the Kingdom of Eswatini in terms 

of domestic and international law include the use of force excessive by the police and the 

infringement of the right to freedom of expression and access to information.2206 The police 

detained Eugene Dube, journalist and editor of Swati Newsweek for seven hours on 23 April 

2020. The detention followed an article he wrote that the King's public health strategy in the 

face of COVID-19 was reckless because the country had no social distance measures in 

place.2207 

 

Muchena posits that lawmakers in southern Africa must strengthen laws to respond to human 

rights threats, including the violations linked with Mozambique’s conflict and clampdown on 

the rights to freedom of expression and peaceful assembly.2208 
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It is noteworthy that in most of the southern African countries, people have been subjected to 

excessive use of force by the police for exercising their right to freedom and peaceful 

assembly.2209 A practical example is ensuing human rights violations  in Mozambique's Cabo 

Delgado region, which has led to abductions, arbitrary detentions of many people2210 As a 

mechanism to address governance problems in southern Africa, the policymakers must 

enhance the role of parliaments in the protection and promotion of human rights in SADC 

region2211. The right to freedom of expression, association, and peaceful assembly have 

increasingly come under attack in countries where people have demanded more 

accountability from their governments, including Eswatini, Lesotho, Mozambique, and 

Zimbabwe.2212 In addition, property rights are among an array of human rights infringements 

that the people of this region are being subjected.2213 Other examples of human rights 

infringement by SADC member states are the following: 

  

In Zambia: the authorities shut down the independent television news channel on 09 April 

2020 after cancelling its broadcasting license. The cancellation came after the alleged refusal 

by the station to air the government’s COVID-19 public awareness campaigns because the 

station was owed money for airing previous state advertisements different to public 

awareness.2214  

 

This thesis deliberated on the constitutional amendment by the government of Zimbabwe 

whereby the effected Amendment 17 which allowed the government to expropriate the land 

without compensation and denied the farm owners the competency to seek a legal recourse 

at the local courts.2215 This amendment has changed the fundamental provisions of the 

Zimbabwean constitution and brought constitutional dismemberment into the discourse.2216 

These changes muted the voices of the voiceless and denied them a legal standing to 

challenge the infringement of their human rights in a court of law.2217 
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The ramifications of the disbandment of the SADC Tribunal are that ordinary citizens and legal 

persons within SADC countries are denied access to justice in the regional court in cases 

when the local court denied them a hearing. 

 

The decision of the SADC Heads of State and Government to indorse the 2014 SADC Protocol 

on Tribunal was a strategy to limit its jurisdiction to preside over interstate matters and to 

exclude natural and legal persons from approaching the regional court to lodge human rights 

complaints against their government.2218  

 

7.2 SADC as a political governance actor and forum 

7.2.1 Civil engagement in the SADC region 

Scholars such as Katundu, Ronceray and Runji state that on paper, SADC recognizes the role 

that Civic Society Organisations (CSOs) should play in regional policymaking and 

implementation.2219 The SADC Treaty, specifically Article 23 recognizes the need to consult 

the people of the region through various consultative processes to foster development and 

regional integration, and to involve civil society in decision-making.2220 Article 10 of the Organs 

Protocol has a provision dealing with cooperation with non-state parties and international 

organizations.2221 

Despite a clear guideline regarding the involvement of CSOs in the decision-making process 

by the SADC Heads of State and Government, experts have found that SADC has instruments 

that emphasise the importance of engaging CSOs at regional and country levels, over the 

years, there has been limited formal link between the SADC structures and non-state 

actors.2222 In Mike Campbell (Pty) Ltd and Others v Republic of Zimbabwe, the decision taken 

by SADC Heads of State and Government to suspend the functioning of the SADC Tribunal 

was done without consultation of civic society organisations as required by the provisions of 

article 23 of the SADC Treaty.2223 Non-compliance with the SADC Treaty by the Summit gave 

the civic society organisations to challenge this decision in a court of laws of the SADC 

member states. 
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7.2.3 Civil Society experiences and the way forward 

It was determined that consulted civil society actors testified about the difficulty of engaging 

SADC substantially in the area of political governance. Some of them attributed the issue to a 

matter of political culture and limited trust in the value of civil society as contributors to wider 

sustainable development when they engage in this area. However, the recurrent issue that 

gets raised is the lack of systematic, formal mechanisms to provide reliable entry points. 

The fragility of structural links between SADC and civil society is further compounded by the 

difficulties of civil society in coming together and speaking with one voice to make it more 

audible for the REC.2224 Non-state actors from the region do not necessarily have a common 

agenda which they could unite around and/or task the CNGO with carrying for them.2225 In 

comparison to another umbrella network in some other parts of Africa, the SADC-CNGO has 

limited visibility.2226 

As a mechanism of improving this state of affairs, SADC has developed a draft “Proposed 

SADC Mechanism for Engagement with Non-State Actors.2227 The community prepared a 

substantial framework, of which the authors could access a draft.2228 The CNGO leadership 

adopting the mechanism is necessary to close the existing gaps in the engagement between 

the Non-State Actors and SADC at both regional and national levels.2229 It is imperative to 

indicate that the EU-funded SADC policy dialogue facility programme included activities 

seeking to operationalize the mechanism, but this initiative was terminated by the RECs 

leadership because of mistrust by member states when it comes to civil society.2230  

7.3 Different government systems as impediments within SADC 

 

SADC member states subscribe to different government systems, namely democratic and 

authoritarian. The difference in the government system impedes the member states to comply 

with the SADC Treaty principles and objectives which obliges them to adhere to human rights, 

democracy and the rule of law. Shumba posits that the SADC was formed by a grouping of 

Frontline states whose objective was to end their dependency on apartheid South Africa.2231 
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The organisation’s objective shifted to include economic integration following the 

independence of the rest of the Southern African countries.2232 SADC must achieve its 

economic potential, thus to achieve this, conditions conducive to trade and investment, 

including the protection of human rights, must be created and sustained.2233 It is a shame for 

SADC to pride itself on vast natural resources whilst almost half of the populace languishes in 

extreme poverty.2234 

Article 5 of the SADC Treaty outlines the objectives set by SADC to achieve, namely to 

promote sustainable and equitable economic growth and socio-economic development that 

will alleviate, and ultimately eradicate poverty; to enhance the quality of life of the people of 

Southern Africa and support the socially disadvantaged through regional integration; to 

promote common political values through institutions which are democratic, peace, security, 

and stability, to promote sustainable  development on the basis of collective self-reliance and 

the interdependence of member states; achieve complementarity between national and 

regional strategies and programmes, maximize productive employment and utilization of the 

region’s resources; achieve sustainable utilization of natural resources and effective protection 

of the environment; strengthen and consolidate long standing historical, social and cultural 

links between the people of the region; combat HIV/AIDS and other deadly and communicable 

disease; ensure that poverty eradication is addressed in all SADC activities and programmes; 

mainstream gender issues in the process of community building.2235 

It is noteworthy that even though the SADC Treaty principles and objectives are so clear the 

different types of government within the member states affected the smooth operations of the 

regional organization.2236 For example, it is known that countries such as South Africa and 

Botswana are democratic states subscribing to human rights protection, democracy and the 

rule of law.2237 On the other hand, the remaining countries within SADC subscribe to 
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authoritarianism, meaning the rule of law and democracy are the secondary fiddle, therefore 

the citizens are subjected to human rights infringement.2238 

A case in point is Mike Campbell (Pty) Ltd and Others v Republic of Zimbabwe, despite the 

tribunal order to protect the applicant’s possession, occupation and ownership of land and pay 

compensation to the evicted, the government of Zimbabwe ridiculed the regional court and its 

decisions.2239 In rubbing salt in a wound, the government of Zimbabwe decided to abandon its 

appearance in the court processes by instructing its lawyers to inform the Tribunal that he had 

no instructions from the government.2240 As a result, the government went on to mobilise other 

member states to concur with them on propaganda which sought to undermine the Tribunal 

because it had no jurisdiction and was not properly constituted.2241The merits of these 

arguments were considered and found to be mere politicking.2242 President Mugabe on 29  

February 2009, after the tribunal’s decision said “There is no going back on the land 

reforms….Some farmers went to the SADC Tribunal in Namibia but that's nonsense, absolute 

nonsense, on one will follow that…We have courts here in this country that can determine the 

rights of people. Our land issues are not subject to the SADC Tribunal”.2243  

Shumba posits that the establishment of SADC as an all-encompassing regional grouping of 

countries reflects the aspirations of countries that saw themselves as partners against 

imperialism and foreign domination.2244 It is imperative to indicate that the foundation upon 

which SADC is built it thus a key factor enabling cooperation among member states, yet a 

source of impunity and lack of adherence to any rules.2245 There is a lack of appetite for being 

bound by commitments under the regional set-up.2246 The establishment of the Tribunal, 

although provided hope for democracy and human rights, was under threat from the 

undemocratic environment in which SADC has always operated.2247 Although there is a will to 

provide, a unified and politically strong region there is no political will to embrace regionalism 

to the extent that it might entail relinquishing some national authority to the regional 

grouping.2248 
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7.4 The revival of the SADC Tribunal by South African Courts: Contextual Analysis of the 

decision of the Constitutional Court of South Africa 

Phooko posits that the SADC Tribunal having been disbanded by the Summit or Heads of 

State and Government of the SADC, there is now a possibility at least in theory, that the 

Tribunal might be revived.2249 The decision to disband the tribunal was taken without following 

the legal prescript such as the SADC Treaty and 2000 SADC Protocol on Tribunal. It is clear 

that some SADC Heads of State demonstrated their solidarity with the government of 

Zimbabwe; hence, they resorted to sacrificing the regional court. The conduct of SADC 

member states demonstrated their preference for solidarity among themselves, instead of 

holding defiant member states to account. On the other hand, there is a likelihood that SADC 

citizens might again have the opportunity to bring their cases, be they of commercial, human 

rights or any other nature, to the regional judicial institution when they believe that they have 

been failed by domestic courts of SADC member states.2250 

The case Law Society of South Africa and Others v President of the Republic of South Africa 

is a landmark decision that has far-reaching implications for South African constitutional law 

and South Africa's international relations, the South African Constitutional Court confirmed a 

High Court decision, whereby it stated that the President is a public servant who should always 

act within the prescriptions and proscriptions of the Constitution.2251 The court made it clear 

that the President's conduct has to demonstrate respect for the constitutional provisions 

dealing with respect for human rights, democracy and the rule of law.2252 The Constitutional 

Court has held that in disbanding the SADC Tribunal and purporting to replace it with a weaker 

one and doing so contrary to the provisions of the SADC Treaty, the Summit acted unlawfully 

and irrationally.2253 The court has stated that the South African President's participation in the 

decision-making processes and his own decisions to suspend the operations of the SADC 

Tribunal, by appending his signature on the 2014 Protocol on the Tribunal in the Southern 

African Development Community (2014 SADC Protocol on Tribunal) contravened the 

provisions of section 7(1) and (2) and section 8(1) of the South African Constitution, therefore 
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his conduct was declared unconstitutional, unlawful and irrational. The court ordered the 

President to withdraw his signature from the 2014 Tribunal Protocol.2254 

Phooko posits that the position taken by the Constitutional Court is remarkable and refreshing 

and, thus is not surprising.2255 This decision resonates from the South African constitutional 

scheme, in both letter and spirit.2256 It is imperative to indicate that the President is considered 

a public servant who should always act within the parameters and proscriptions of the 

constitution, thus he or she cannot act into Leviathan once he or she enters in international 

relations arena.2257 The court had sent a message that the president is a torchbearer of the 

South African constitutional normative values both within and outside the Republic. In the apt 

words of the court: 

“…. The President of South Africa] is never at large to do whatever leaders of other nations 

consider to be in the best interest of our and their nations. She is always to be guided by the 

Constitution and the law. For she is the nation's constitutional messenger and may only do 

what would benefit us and project our country in a positive light.2258 

It is noteworthy that the constitutional court reasoned that the courts should be careful not to 

constrain the President in the exercise of her/his constitutional powers, this difference to the 

executive in the policymaking and implementation arena: 

‘ is not to be understood as an endorsement of or solicitation for a license to exercise 

presidential or executive powers in an unguided or unbridled way. [as all presidential or 

executive powers must always be exercised in a way that is consistent with the supreme law 

of the Republic and its scheme, as well as the spirit, purport and objectives of the Bill of Rights, 

our domestic legislative and international law objectives.  

Phooko provided a broader contextual, factual and legal background to the SADC Tribunal, 

and how the determination of its fate ended up in South Africa’s domestic courts.2259 This 

broader legal-historical context focuses not just on the suspension of the SADC Tribunal but 

also on the subject of SADC’s general relationship to the rule of law.2260 It is noteworthy to 

mention that the SADC’s predecessor, the Frontline States was mainly concerned with 
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ensuring the end of colonialism and apartheid in Southern Africa.2261 The political liberation of 

the whole of Southern Africa was on the horizon, the focus shifted to regional economic 

integration and economic independence, especially from apartheid South Africa.2262 At a later 

stage, the South African Development Coordination Committee (SADCC) was transformed 

into the treaty-based organisation – South African Development Community in 1992.2263 

The values of democracy, individual human rights and the rule of law were on the agenda of 

the Frontline State and the SADCC unless they were linked with the liberation of the people 

as a collective.2264 It is noteworthy to mention that with the winds of democratic changes 

blowing across the entire globe from the mid-1980s, the people of Southern Africa were also 

hungering for democracy, individual rights and the rule of law.2265 Phooko posits that the 1992 

Treaty and the Declaration establishing the Southern African Development Community (1992 

SADC Treaty) provided for democracy, human rights and the rule of law as part of the 

principles of SADC.2266 Subsequent amendments to the Treaty in 2001 saw the normative 

value of democracy becoming part of the SADC objectives as well.2267 The normative values 

of democracy, human rights and the rule of law also feature prominently in the number of 

SADC Protocols and policy documents.2268 In making the normative values of democracy, 

human rights and the rule of law part of the principles of SADC, and the promotion of 

democracy part of the objectives of SADC, the SADC Tribunal was established as part of the 

institutions of SADC.2269 It is imperative to mention that in terms of the SADC Treaty, the 

mandate of the SADC Tribunal is to “ensure adherence to and proper interpretation of the 

provisions of this Treaty and subsidiary instruments and to adjudicate upon disputes as may 

be referred to it”.2270 
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Phooko reiterated that there was an evident reluctance to operationalize the SADC Tribunal, 

instead of setting out the full extent of its jurisdictional competence, composition and other 

matters in the text of the SADC Treaty itself, these matters were deferred to a Protocol to be 

adopted later.2271 In 2000, the Protocol on the Tribunal in the Southern African Development 

Community and Rules thereof (2000 Tribunal Protocol) was adopted, but SADC member 

states were reluctant to ratify it to operationalize it. Secondly, it would take some more years 

for the judge to be appointed the Tribunal Registry to be set up and for the Tribunal to start 

operating in 2007.2272 It is noteworthy to mention that other SADC institutions got to work 

immediately; it would take a long 15 years for the SADC Tribunal to be operational.2273 

Scholars such as Phooko and Nyathi were of the view that the 2000 Tribunal Protocol was 

very progressive, thus SADC citizens could approach the Tribunal alleging among other 

things, violation of the SADC Treaty by a member state, but only after exhausting local 

remedies or proving that local remedies were not available.2274 

In making its determination, the SADC Tribunal had a wide pool of sources of law to refer to, 

for example, the SADC Treaty, the 2000 SADC Protocol on Tribunal, and subsidiary 

instruments adopted by the Summit and Council of Ministers or by any institution or organ of 

SADC under the Treaty or protocols. Additionally, the tribunal was given the powers to develop 

its Community jurisprudence having regard to applicable treaties, general principles and rules 

of international law and principles of the laws of member states.2275  

SADC Tribunal has created several legal precedents covering a variety of legal aspects such 

as labour law, the law of agency, and human rights law, among other areas of law. Scholars 

such as Phooko reiterated that although the tribunal's progressive and well-reasoned human 

rights jurisprudence incensed countries with poor human rights records, particularly 

Zimbabwe.2276 

In the classic case of Mike Campbell (Pty) Ltd and Others v Republic of Zimbabwe, the tribunal 

found Zimbabwe’s chaotic and violent land reform programme to be contrary to several SADC 

Treaty provisions. The government of Zimbabwe was ordered to protect the right to property 

of the farm that had not been expropriated and to pay compensation to those whose farms 
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had been expropriated.2277 The government of Zimbabwe defied the ruling, thus the non-

compliance was referred to the Summit.2278 It is noteworthy to indicate that compliance with 

the SADC Tribunal's judgement was not forthcoming on the part of Zimbabwe, even after the 

successful litigants sought and obtained orders from the Tribunal to enable the Summit to 

compel compliance by Zimbabwe.2279 

The SADC member states have acted in solidarity with the government of Zimbabwe instead 

of ensuring that SADC Tribunal judgements are complied with.2280 The diplomatic attack on 

the Tribunal employed very weak legal arguments alleging that the SADC Tribunal was not 

lawfully established owing to the non-ratification of the 2000 Tribunal Protocol.2281 The 

Government of Zimbabwe further argued that the Tribunal did not have jurisdiction to 

determine human rights issues.2282 Other issues, which demonstrated the SADC member 

state's unwillingness to comply with Tribunal rulings is the decision not to reappoint those 

members of the tribunal (the judges) whose terms of office were ending in 2010 or replacing 

those whose term of office would end in 2011.2283 The Summit also directed the Tribunal not 

to receive any new cases pending a review of the Tribunal’s terms of reference.2284 The 

decision not to renew the terms of judges meant that the SADC Tribunal was emasculated 

and could not operate.2285 It is imperative to indicate that all this- the non-renewal of the judge’s 

term of office (and non-reappointment of their replacements) and the directive not to receive 

new cases, had no basis in the SADC Treaty and the 2000 SADC Protocol on Tribunal, and 

was therefore unlawful.2286 

The adoption of the new SADC Protocol on the Tribunal in 2014 violates our Treaty Protocol 

procedures2287. The 2014 SADC Protocol on Tribunal no longer forms an integral part of the 

SADC Treaty like its predecessor and is being subjected to a ratification process, which means 

that it might take many years, for the Tribunal to be re-established since two-thirds of SADC 

Member States would need to ratify the protocol for it to come into force.2288 The ramifications 
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of the new Tribunal Protocol are that it seeks to create a weaker Tribunal that would no longer 

accept cases from individual SADC citizens.2289 Additionally, its substantive jurisdiction would 

be very limited and it source of law reduced to just the SADC Treaty and applicable SADC 

Protocols.2290 

Another challenge faced by the litigants in Mike Campbell (Pty) Ltd and Others v Republic of 

Zimbabwe is that their attempt to revive the SADC Tribunal through the African Commission 

on Human Rights and People Rights (African Commission) was not successful.2291 One of the 

arguments raised by the litigants was that by denying SADC citizens access to the SADC 

Tribunal, the SADC Heads of State and Government violated binding provisions of the African 

Charter by interfering with the independence, competence and institutional integrity of the 

SADC Tribunal and terminating existing proceedings and vested remedies.2292 In their 

assessment of the merits and demerits of the case, the ACHPR rejected the arguments and 

reasoned that the African Charter did not impose any obligation on SADC member states to 

guarantee the independence, competence and institutional integrity of the SADC Tribunal.2293 

In conclusion, the ACHPR held that the African Charter does not create an obligation on the 

SADC Member State to ensure access to the Tribunal.2294 The SADC citizens after they lost 

a case at the African Commission, approached South African Courts for relief.2295  

7.4.1 Constitutional Court Judgement 

The central argument, which was placed before the apex court in South Africa, was that the 

preliminary objection raised before the court, for example, the ratification of the 2014 SADC 

Protocol on Tribunal was merely signed but not ratified, and therefore the applicants ought to 

have challenged the President's conduct after ratification.2296 The respondents were of the 

view that the President's signature on the 2014 Protocol on Tribunal had no force and effect. 

In its assessment of the arguments before it, the court dismissed the preliminary objection as 

it reasoned that the signing of a treaty by the South African President creates far-reaching 

possibilities that could have irreversible consequences.2297 The court rejected the preliminary 
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objection on an important principle of international law that a party, which has signed but not, 

yet ratified a treaty, is under an obligation not to defeat the purpose and objects of that 

treaty.2298 

By implication, even if South Africa has merely signed the 2014 SADC Protocol on the Tribunal 

but not ratified it; it would still be obliged not to act contrary to the provisions of the 2014 

Tribunal Protocol. In other words, South Africa cannot sit back and do nothing when its citizens 

have no access to courts at the SADC regional level or do something contrary to the principles 

of democracy, human rights and the rule of law. 

The main argument, in this case, is centred on the applicant's arguments that the conduct of 

the President is irrational, violated human rights and the rule of law, denied the South African 

citizen access to regional justice and acted outside the parameters of the constitution.2299 On 

the other hand, the respondents argued that the President's signature did not violate the SADC 

Treaty or the 2000 SADC Protocol on Tribunal.2300 The respondents further argued that the 

President's reason for his signature was explained and that his signature was not purposeless, 

irrational and in bad faith.2301 

Constitutional court, in its assessment of the arguments placed before it, the court decided 

that the 2010 and 2011 SADC Summit decisions have resulted in the non-appointment of new 

judges, refusal to renew the contracts of other judges contributed to the demise of the SADC 

Tribunal. The passing of a moratorium on the referral of the dispute to the SADC Tribunal and 

the signing of the 2014 SADC Protocol on the Tribunal essentially destroyed the tribunal.2302 

The court has found that there is no legal basis for the President to have acted contrary to the 

provision of a binding treaty. The court was alert to the fact that the law required the President 

to act in line with the dictates of the rule of law as embodied in the Constitution of South Africa.  

The court further emphasised that the 2000 Tribunal Protocol could only be amended through 

a provision of the SADC Treaty, which allows an amendment to be made.2303 According to the 

court, this could not be done via a protocol such as the 2014 Protocol on Tribunal but through 

the requirement of three-quarters of SADC Member States. In its final analysis, the court found 
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that the decision of SADC member states to amend the Treaty through the Protocol evidences 

a failure to adhere to the provisions or proper meaning of the Treaty.2304  

In conclusion, the court found that by suspending the SADC Tribunal, the President acted in 

a manner that undermined our international law obligations under the treaty.2305 The court inter 

alia concluded that the illegality of his conduct also stems from purporting to exercise powers 

he does not have”.2306 In light of the abovementioned considerations, the Constitutional Court 

confirmed the order of the High Court and ruled that the President’s participation in the 

decision-making process and his own decision to paralyse the SADC Tribunal is 

unconstitutional and irrational.2307 Finally, the President was ordered to withdraw his signature 

from the 2014 Tribunal Protocol. 

A lesson learned from the ruling of the Constitutional Court is that the court places a value on 

international law in South Africa and the former contributed to the attainment of democracy in 

the latter is prominent in the Constitutional Court decision. In the main, the decision falls within 

the realm of South African Constitutional law. The President could not act contrary to the 

provisions of the SADC Treaty, as it would be contrary to the principle of legality.2308 

Secondly, the court ruling made it clear that it is the South African Constitution that burdens 

the office of the President with the requirement of rationality and constitutionality and the 

requirement does not fall away when the President acts outside the domestic sphere by 

remaining attached to her or him as she or he engages in international relations.2309 Thirdly, 

the normative values embodied in the South African Constitution including democracy, respect 

for the rule of law and respect for human rights must find expression in South Africa’s relations 

with foreign states. 

7.4.2 The implications of the Constitutional Court decision 

The court decision has major implications both at the domestic level in the Republic of South 

Africa and at the SADC regional level. Firstly, the court ruling has laid down a binding 

constitutional principle that in engaging in international relations, the president must always 

be guided by the latter and the spirit of the South African Constitution. In essence, the conduct 

of the executive at the international level needs to be reviewed and the standard of review is 

the South African Constitution. 
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The Constitution Court has rubber-stamped the role of South Africa within the international 

organisation and that international organisations seek to promote such normative values as 

access to justice and the rule of law, binds the president to protect those values as long as 

they are still part of the South African Constitutional scheme. It is imperative to mention that 

concerning SADC where democracy and the rule of law appear to be constant challenges, 

this means that not only should the President of South Africa be South Africa's constitutional 

messenger always exuding the South African constitutional spirit but should always act 

rationally and legally as if she or he exercising domestic powers.  

The Constitutional Court decided to take the opportunity presented by this case to lay the 

foundation of future jurisprudence in the area of domestic constitutional amendment. Although 

the court dealt with the amendment of the SADC Treaty, appears to suggest that it would not 

hesitate to review an amendment of the South African Constitution and in doing so it would 

confine itself to the procedural aspects of the amendment but would also assess the rationality 

of the amendment. Phooko posits that the decision of the Constitutional Court has serious 

implications for the relationship of South African constitutional law to South Africa's 

international relations and it also promises to herald new jurisprudence in the area of 

constitutional amendment. In his assessment of the Constitutional Court decision, Phooko 

welcomed the decision and reiterated that it provided significant changes in the constitutional 

amendment. In adherence to the court decision President Ramaphosa, the current President 

of the Republic of South Africa has officially withdrawn South Africa's signature from the 2014 

Tribunal Protocol. On the other hand, the Summit has noted South Africa's withdrawal of 

signature from the 2014 Protocol on Tribunal in compliance with a Constitutional Court 

ruling.2310 Following the withdrawal of the signature of South Africa's President from the 2014 

Protocol on Tribunal, it is hoped in the absence of corrective measures taken by the Summit 

itself, the courts of other SADC member states and Heads of State to uphold the route taken 

by the South African courts and its Head of State to uphold and respect the rule of law by 

accepting that the 2014 Tribunal Protocol was adopted outside the parameters envisaged by 

the 2000 Tribunal Protocol. 

Since the South African Constitutional Court decision, it transpired that the winds of change 

have begun to flow in the right direction as the Tanzanian High Court also held that: 

“The suspension of the operations of the SADC Tribunal, and failure or refusal to appoint 

Judges is contrary to SADC Treaty provisions, was inimical to the Rule of Law as a 
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foundational principle inherent to the legitimacy of the community, and expressly entrenched 

in the Treaty”.2311 

The High Court of Tanzania has consequently held that it will adjudicate future disputes arising 

from the SADC Treaty between individuals and legal persona against the government of 

Tanzania until the SADC Tribunal has been reinstated.2312 

Phooko is concerned about how the Constitutional Court judgement was crafted which 

portrays a few shortcomings, the most notable was its failure to properly capture the correct 

legal position regarding the amendment of the SADC Treaty. The decision has outlined that 

three-quarters of SADC member states are required to amend the SADC Treaty.2313 

 

7.5   The possibility of re-establishment of the SADC Tribunal 

The subheading responds to the main research question as indicated below. 

7.5.1 Is the re-establishment of the SADC Tribunal necessary? 

Scholars of the world have noted a decline of democracy around the world and so is faith in 

domestic institutions.2314 It is imperative that defending democracy against destruction 

requires a mix of proven strategies and innovative solutions to prevent the forces of 

authoritarianism from gaining traction in every region of the world.2315 One fundamental idea 

to catch the attention of defenders of democracy is the establishment of a constitutional court 

for the world.2316 The establishment of the International Constitutional Court would also bring 

its dynamics such as who would be the judges? and how should they be chosen? Who should 

file a suit? What powers would the court have? And would the court have jurisdiction over all 

countries? 

It is imperative to mention that a motivation for the dismantlement of the Southern Africa 

regional court was that the SADC Heads of State perceived that the tribunal had more powers 

than they thought and this was realized after the ruling made against the government of 

Zimbabwe regarding the infringement of property rights of white farmers who were forcefully 
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removed from the farms without payment of compensation. The decision of the government 

of Zimbabwe to amend the fundamental provisions of its Constitution was meant to realise the 

implementation of an arbitral land reform policy. It is a trend among some of the SADC member 

states to disregard human rights, democratic principles and the rule of law, thus their citizens 

were constantly subjected to various kinds of atrocities and human rights infringements. Based 

on human rights abuse in southern Africa where SADC is located, thus there is a need for a 

regional court, which will become the mouthpiece of the affected citizens.  

Marzouki posits that the alarm on what he saw around the world: authoritarian states attacking 

democracy, subverting the rule of law, violating human rights, holding rigged elections to give 

themselves a veneer of legitimacy, and reforming the constitution to consolidate their power 

and harm their opponents.2317 Scholars such as Marzouki and Veaux exposed how political 

actors were exploiting formal institutions to achieve non-democratic ends.2318 It is evident that 

in the manner in which the SADC Tribunal was disbanded, the SADC Heads of State abused 

their powers to subvert the legal procedures of amending certain provisions in the constitutive 

document or Protocols of SADC. It is imperative that all the legal professionals such as the 

Law Societies and Civic Society Organisations, as well as interested parties work in unison to 

dismantle the abuse of powers and the unending human rights abuse in southern Africa in 

particular and Africa in general committed by the Heads of States. These political actors 

manipulate their own legal rules while proclaiming a commitment to constitutionalism, 

democracy and the rule of law.2319 

Scholars such as Phooko and Saurombe around the globe have suggested that there should 

be an establishment of the International Constitutional Court, thus this court should take the 

form of the International Criminal Court. The primary function of the court should be to 

eradicate the dictatorship and to safeguard democracy from defeat.2320 Looking at the 

atrocities and human rights abuse subjected to the citizens of the SADC region, firstly the re-

establishment of the SADC Tribunal will ensure the SADC member states adhere to Article 4 

(c ) which states that members should abide by the principles of human rights, democratic 

principles and the rule of law.2321 It is documented that the tribunal has done tremendous work 

in holding SADC member states to account and comply with the provisions of the SADC Treaty 

and the 2000 SADC Protocol on Tribunal.2322  The SADC Heads of State upon realizing that 
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they have to account for their human rights transgressions, resorted to suspending the tribunal 

from its operations pending the outcomes of the review panel led by Prof Bartels.2323 The 

outcome of the review panel exonerated the tribunal, thus stating that the regional court is 

properly constituted and by the provisions of Article 4 (c), the tribunal had the jurisdiction to 

preside over human rights complaints, the SADC Heads of State continued with the 

dismantlement of the regional court.2324 Furthermore, the outcomes of the apex courts in South 

Africa and Tanzania, as well as the outcomes of the review panel can be utilized by interest 

groups such as human rights organizations, Law Societies and Civic Society organisations to 

challenge the dismantlement of the SADC Tribunal and also seek a legal recourse for the re-

establishment of this regional court.2325  

The SADC Heads of State pretend to be the human rights champions on paper whilst in action 

they perform the opposite. The solution to this challenge is the establishment of an 

International Constitutional Court which would be the guardian of three major texts of higher 

law in global governance, namely the Universal Declaration of Human Rights, the International 

Covenant on Civil and Political Rights and the International Covenant on Economic, Social 

and Cultural Rights.2326  These three higher laws are considered robust commitments to 

universal values, foundational moral principles and specific directives for state actors that 

would together set a standard for all states to follow. It is noteworthy that the role of the 

International Constitutional Court would be to defend these values, principles and directives. 

SADC member states are signatories of these international protocols, therefore they could be 

bound to observe and respect human rights, democratic principles and the rule of law.  

It is imperative to indicate that failure to re-establish the SADC Tribunal means the citizens 

and legal persons in the SADC region will not have a regional court that they could approach 

to seek a legal recourse in case if their issues or complaints cannot be addressed by their 

respective local courts in their countries. It is well documented that in some SADC countries, 

there is no respect for human rights, democratic values and the rule of law. 

7.5.1 Global Trends in Democracy 

Marzouki posits that there are trends emerged whereby there has been a decline of 

democracy since 2006, plunging the world into a long democratic recession.2327 This trend 

shows no signs of reversal, on the contrary, the global decline in democracy has only grown 

steeper and faster. It is imperative to indicate that dictatorships are far more populous than 
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democracies, thus the former has grown by 70 percent of the world, pulling the countries back 

to the lowest levels of democratic governance since 1989, before the fall of the Berlin Wall.2328 

Scholars such as Boese stressed that political actors have turned their attention to diagnosing 

the problem of constitutional fraud and brainstorming ways to rescue democracy.2329 Another 

trend that is a direct response to the phenomenon of abusive constitutionalism is the direct 

descendant of fraud a la constitution, as it warns us that the core problem, then is that it is 

fairly easy to construct a regime that looks democratic but in actuality is not fully 

democratic.2330 A classical example is the government of Zimbabwe which subscribed to 

democratic values by promulgating a constitution that guarded with jealously human rights, 

democratic values and the rule of law. During the implementation of the land reform, the 

government decided to amend the fundamental provisions of the constitution which deals with 

the payment of reasonable compensation in cases where the government expropriate private 

land. The constitution further permitted the property owners a right to approach local courts to 

seek legal redress. However, Amendment 17 of the Constitution of Zimbabwe allowed the 

government to expropriate without compensation and also prohibited property owners from 

seeking legal recourse at the local court. The amendment of the fundamental provisions of the 

constitution by the government of Zimbabwe amounted to constitutional dismemberment.  

It is noteworthy to mention that the solution to the problem is hard to find because dictators 

lawfully and constitutionally can use mechanisms of constitutional change to make a state 

significantly less democratic than it was before.2331 Lopez reiterates that the constitutional 

changes slice deeply into the heart of the constitution that we cannot call them mere 

constitutional amendments, they should be called "constitutional dismemberments" because 

they do violence to one or more of a constitution's essential features, for instance, its 

fundamental rights, its basic structure, or core feature of its identity.2332 

7.5.2 The Architecture of the Court as compared to SADC Tribunal 

Marzouki posits that there are more technical aspects of the Committee’s vision for an 

International Constitutional Court, including composition, function, jurisdiction and 

authority.2333 The court would have 21 judges elected by the General Assembly of the United 
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Nations (“UN”).2334 The Assembly would select the 21 judges from a closed list of 42 

candidates chosen by a college of judges that would include representatives from the 

International Court of Justice and the International Criminal Court.2335 It is imperative to 

indicate that 42 candidates would be drawn from a list of roughly 200 nominees, one from 

each of the member states in the UN.2336.  

The International Constitutional Court will have two primary functions, namely to give advice 

and resolve disputes. In its advisory role, the court would issue advisory opinions at the 

request of the governments, political parties, professional groups, non-governmental 

organisations and multinational organisations at the international, regional or sub-regional 

level.2337 Additionally, the court would be authorized to advise on texts or draft texts related to 

democracy and rights.2338 In its determination given the petitioner has standing, the court 

would issue a declaration on whether the text is consistent with democracy and rights.2339 

Considering the human rights infringements which is rife in African countries the establishment 

of the International Constitutional Court will address the challenges faced by the citizens of 

these countries. The exhaustion of local remedies as entrenched in the 2000 SADC Protocol 

on Tribunal is vital before the complainant can approach the tribunal. Then the International 

Constitutional Court was the apex court on international matters, specifically human rights and 

undermining the rule of law. On the other hand, the limitation of jurisdiction of the SADC 

Tribunal by enacting the 2014 SADC Protocol Tribunal is tantamount to denial of access to 

justice for individuals and legal persons. In this case, the affected parties can approach the 

court to seek legal recourse in the case when they have complaints against the government 

of their countries when the SADC Tribunal denies them access to justice. It is noteworthy to 

mention that before one can approach this court all the domestic avenues should 

exhausted.2340 There are similarities between the International Constitutional Court and the 

SADC Tribunal in the sense that this court their judgement binds the state implicated in the 

dispute, thus the state would have to implement the ruling of the court.2341 
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Scholars reaffirmed that in exercising both these functions, namely advice giving and dispute 

resolution, the court would be guided by what the report described as “the principles and rules 

relating to democracy and universal and regional civil liberties.2342 The SADC Tribunal has a 

similar approach in that this court is guided by the provisions of the SADC Treaty as the 

constitutive document of the SADC, thus all SADC member states are bound by the provision 

of the SADC Treaty.  The SADC Tribunal should retain its initial jurisdiction before the 

enactment of the 2024 SADC Protocol on Tribunal, which was to preside over matters brought 

by individuals and legal persons against SADC member states or cases brought by the officials 

against the SADC, as well as matters brought by SADC members against each other.2343On 

the other hand, the jurisdiction of the court is to extend around the world to require the court 

to enforce relevant rules in the Universal Declaration of Human Rights, the International 

Covenant on Civil and Political Rights, the Treaty on European Union, the European 

Convention on Human Rights, the Charter of the Organisation of America States, the 

American Convention on Human Rights, the Inter-American Democratic Charter, the 

Constitutive Act of the African Union, as well as Harare Principles.2344 

7.5.3 A Constitution of the World 

Marzouki reiterates that the impetus for an International Constitutional Court is twofold, 

namely, states should be held accountable for how well or poorly they fulfil their obligation to 

respect "principles and rules relating to democracy, to the rule of law and to periodic, 

competitive and genuine elections.2345 The second impetus derived from the first in which the 

regimes that violate this obligation, for example, the authoritarian state are the main culprits, 

and the one that blatantly breaches the basics of democracy. It is imperative to mention that 

states must respect democracy, but many do not fulfil that obligation. The primary objective of 

the creation of this court is to internationalise constitutional law, meaning to create and enforce 

a constitution for the entire world – a world constitution.2346 It is imperative to mention the 

establishment of the International Constitutional Court and re-establishment of the SADC 

Tribunal will play a role of being the mouthpiece of the victims of human rights abuse in 

particular the white farmers whose farms were expropriated without payment of compensation 

by the government of Zimbabwe. 

The role of this court would be to identify what qualifies as international constitutional law and 

to enforce it about the claims brought to the court. 

                                                           
2342 Uruena 2018: 398-399 
2343 2000 SADC Protocol on Tribunal 
2344 Negishi 2018: 49-50 
2345 Dulitzky 1999: 843-890 
2346 Benvenisti 1999: 843-890 
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7.5.4 Three Problems: Authority, Enforcement and Coordination 

Marzouki posits that the International Constitutional Court would confront several problems on 

the path to success.2347 One fundamental problem is its authority that stems from its 

connection to the United Nations "UN". The committee proposed that the International 

Constitutional Court be made an organ of the UN, created by the UN, its members would be 

chosen by the UN General Assembly, and it would apply texts of higher law anchored in the 

authority of the UN.2348 The SADC Heads of State have powers to appoint judges by the 

provisions of the 2000 SADC Protocol on Tribunal which regulates their competency, skills 

and experience.  

Although, scholars feel that this court should be part of the UN, there are failures linked with 

the UN which are well-known and each with its real catastrophe, for example, Rwanda's oil for 

food program in Iraq, civil wars in South Sudan, Syria and Yemen, the Rohingya Crisis, 

Kashmir and Haiti. The most recent failure is Russia's attack on Ukraine – an attack that the 

UN is powerless to stop because Russia's permanent seat on the Security Council gives it 

veto powers over anything the UN does.2349 These incidents all paint a tragedy and undermine 

the authority of the UN as a body that can help manage global governance.2350 

 

7.6 Findings 

 

 Based on assessment of this study, the following findings were made: 

 

7.6.1 SADC Heads of State and Government failure to engage with the CSOs on proposed 

changes in the SADC Treaty and Declaration and the promulgation of the 2014 SADC 

Protocol on Tribunal have a bearing on the infringement of human rights of the citizens 

in the SADC region. The decision is also contrary to the provision of Article 23 of the 

SADC Treaty. 

 

7.6.2 SADC Heads of State and Government decision to suspend the SADC Tribunal was 

in contravention of the SADC Treaty and 2000 SADC Protocol on Tribunal, therefore 

                                                           
2347 Vasciannie et al 2020 
2348 Zwart 2012: 546-590 

2349 Patrick Wintour, UK Agrees to Negotiate with Mauritius over Handover of Chagos Island, The 
Guardian (November 4, 2022), available at https://wwwtheguardian.com/world/2022/nov/03/uk-
agrees-to-negotiate-with-mauritius-oer-handover-of-chagos-island  

2350 Contese 2021: 115-145 

https://wwwtheguardian.com/world/2022/nov/03/uk-agrees-to-negotiate-with-mauritius-oer-handover-of-chagos-island
https://wwwtheguardian.com/world/2022/nov/03/uk-agrees-to-negotiate-with-mauritius-oer-handover-of-chagos-island
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Law Societies and Civil Society Organisations have a winnable case against the SADC 

member states who participated in this illegal decision.  

 

7.6.3 Lack of trust in the CSOs by SADC member states impedes these organisations from 

participating in the decision-making process, especially on issues affecting the citizens 

within SADC. 

 

7.6.4 Different types of government among SADC member states impede adherence to 

principles of democracy, human rights and the rule of law as articulated in the SADC 

Treaty. This has contributed to the disbandment of the SADC Tribunal as the institution 

responsible for the interpretation of the SADC Treaty and Protocols and other legal 

instruments, as well as international law. 

 

7.6.5 Land reform is a delicate issue within the SADC region and this is due to the fact most 

of the SADC member states still have to implement it and redistribute the land to 

address the land imbalance of the past due to colonialism. This kind of situation led to 

SADC member states finding themselves in a precarious situation, which resulted in 

them failing to act against the government of Zimbabwe because of fear of reprisals. 

 

7.6.6 The lack of political will among SADC member states to embrace regionalism to the 

extent that it might entail relinquishing some national authority to the regional grouping 

impedes regional integration. 

 

7.6.7 The decision taken by the apex court of South Africa in the case Law Society of South 

Africa and Others v President of the Republic of South Africa and Others reiterates 

that the President's conduct has to demonstrate respect for the constitutional 

provisions dealing with respect for human rights, democracy and the rule of law. This 

decision confirmed the ruling made by the SADC Tribunal that the government of 

Zimbabwe have contravened the provisions of the SADC Treaty and 2000 SADC 

Protocol on Tribunal. 

 

7.6.8 The Constitutional Court further held that the disbandment of the SADC Tribunal and 

purporting to replace it with a weaker one is contrary to the provision of the SADC 

Treaty, thus the SADC Heads of State and Government acted unlawfully and 

irrationally. 

 

7.6.9 The provisions of the SADC Treaty and Declaration made provision for SADC member 

states to adhere to the principles of democracy, human rights and the rule of law. Even 
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the amendment to the SADC Treaty effected in 2001 saw a normative value of 

democracy becoming part of the SADC Objectives. 

 

7.6.10 SADC member states deliberately delayed the crafting of a Protocol on Human Rights 

because of their non-alignment with the human rights catalogue. The protection of 

human rights and the rule of law in the SADC region will not be attained. 

 

7.6.11 The limitations of the jurisdiction and sources of law referred by the by SADC Heads 

of State and Government by enacting the 2014 SADC Protocol on Tribunal without 

amending the SADC Treaty, as the constitutive document of the regional organisation 

is illegal. 

 

7.6.12 The SADC member states argument that the SADC Tribunal is not properly constituted 

is incongruous, thus they signed the SADC Treaty and 2000 SADC Protocol on 

Tribunal, which are SADC documents created by the regional court. Secondly, the 

argument raised by the government of Zimbabwe that the SADC Tribunal does not 

have jurisdiction to hear human rights issues is unsound and incongruous because 

article 4 (c) of the SADC Treaty outlined the principles such respect for human rights, 

democratic values and the rule of law which, SADC member states must abide with 

them. 

 

7.6.13 The 2014 SADC Protocol on Tribunal violates the provisions of the SADC Treaty and 

Procedures. This Protocol is no longer an integral part of the SADC Treaty like its 

predecessor (2000 SADC Protocol on Tribunal) as it is subject to a ratification process. 

The former still requires two-thirds of SADC member states to ratify it to come into 

force. 

 

7.6.14 SADC member states have crafted the 2014 Protocol on Tribunal as a mechanism for 

weakening the SADC Tribunal so that it can no longer accept cases from individual 

and/or legal persons. 

 

The ACPHR have acted cowardly by failing to enforce the role as the custodian of 

human rights in Africa by dismissing the case submitted by applicants in Mike 

Campbell (Pty) Ltd and Others v Republic of Zimbabwe. The Commission condoned 

the conduct of the SADC Heads of State and Government of weakening the SADC 

Tribunal by reducing its jurisdictional competence by hearing only interstate matters 

and incapacitating the tribunal by refusing to renew the contract of the tribunal judges. 
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7.7 AREAS FOR FURTHER RESEARCH 

 

The study further has pointed to indicators of the abuse of powers by SADC Heads of State 

and Government. Due to their complexity, these issues require more research to find 

mechanisms which can be employed to control the authority bestowed to the Heads of State 

within the regional organisation. This abuse of powers was noted when the SADC Heads of 

State rejected the outcomes of the review panel led by Prof Bartels which confirmed that the 

SADC Tribunal is properly constituted and it also has jurisdiction to hear or preside over 

human rights. Secondly, the decision of the SADC Heads of State not to renew or appoint new 

judges was another form of abuse of power, thus by so doing they indirectly disbanded the 

tribunal, thus by so doing they knew that it could not form the quorum to hear cases. Thirdly, 

a moratorium that was passed by SADC Heads of State that the tribunal should not hear new 

cases was their intention to end the existence of the regional court. Instead of the above, the 

question is how can this irregular conduct of the SADC Heads of State be ended. With the 

current state of affairs, is there a way to ensure that should the tribunal be re-established, will 

it enjoy its independence as a court and what can be done to ensure that this regional court 

performs its functions without the interference of the SADC Heads of State and Government? 

Another issue, which requires further research, is Article 16 (5) of the SADC Treaty which 

states "the decision of the Tribunal shall be final and binding”. In Mike Campbell (Pty) Ltd and 

Others v Republic of Zimbabwe, the tribunal issued three judgements in 2007, 2009 and 2010 

and they were submitted to SADC Heads of State and Government after the government of 

Zimbabwe refused to comply with them. A loophole or lacuna identified is that this provision 

does not outline which specific action should be taken against non-compliant member states. 

This loophole is being exploded by SADC Heads of State and Government to enable them to 

make decisions that suit them. Different scholars have articulated the solidarity and 

sovereignty principles applied by SADC Heads of State and Government, which enables them 

not to take action against each other or interfere in the domestic affairs of another member 

state. 

Another strategy used by the SADC Heads of State and Government when they enact SADC 

Protocols, they write provisions in such a way that it they become vague so that they can 

manipulate the interpretation thereof. A contradiction between Articles 16 (5) and 19 of the 

SADC Treaty in which the former states, "The decisions of the tribunal are final and binding” 

whilst the latter states "Except as otherwise provided in this Treaty, decisions of the SADC 

institutions shall be taken by consensus". The words "final" and "binding" in Article 16 (5) are 

just on paper, which means the decisions of the tribunal are subject to scrutiny by SADC 
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Heads of State and Government. It is noteworthy that more research is required to determine 

the best practice model from other regional courts around the globe on how they enforce their 

decisions on member states.  

 

7.9  CONCLUSION REMARKS 

The study examines the legal effect of the suspension of the SADC Tribunal and its legal 

implications to access to justice by individuals and legal persons of SADC member states.2351 

Furthermore, the study has identified the procedural irregularities in suspending the tribunal 

by SADC Heads of State and Government. In the main, the non-compliance with the SADC 

Tribunal decisions by the government of Zimbabwe, which later, resulted in the dismantlement 

of the regional court by the SADC Heads of State and Government due to their solidarity with 

President Robert Mugabe.2352  

The dismantlement of the SADC tribunal was done in contravention of the SADC Treaty and 

the 2000 SADC Protocol on Tribunal. The argument raised by the government of Zimbabwe 

that the tribunal was not properly constituted and that it does not have jurisdiction over human 

rights matters is unfounded.2353 Even though the government of Zimbabwe did not ratify the 

2000 SADC Protocol on the Tribunal they have signed it and assigned a judge to the tribunal. 

Based on procedural irregularities during the dismantlement of the tribunal by SADC Heads 

of State and Government, on paper, this regional court is still in existence. This state of affairs 

gives the citizens in the SADC region to use legal mechanisms and procedures to ensure that 

this court is re-established. Two court judgements in Law Society of South Africa and Others 

v President of the Republic of South Africa and Others2354, the court dismissed the preliminary 

objection on an important principle of international law that a party that has signed but to not 

yet ratified a treaty, is under obligation not to defeat the purpose and object of that treaty. In 

practice, if South Africa has merely signed the 2014 Tribunal Protocol but not ratified it, it would 

still be obliged not to act contrary to the provisions of the 2014 Tribunal Protocol. It is also 

argued that the same principle applies to the government of Zimbabwe whose President was 

present when the declared the 2000 SADC Protocol on Tribunal operational, despite the 

ratification of the legal instrument. The government of Zimbabwe cannot make a turn that the 

SADC Tribunal was not properly constituted because the Protocol on Tribunal was not ratified. 

Based on the argument in the Law Society of South Africa and Others v President of the 

                                                           
2351 Mike Campbell (Pty) Ltd and Others v Government of the Republic of Zimbabwe 
2352 Mike Campbell (Pty) Ltd and Others v Government of the Republic of Zimbabwe 
2353 Mike Campbell (Pty) Ltd and Others v Government of the Republic of Zimbabwe 
2354 [20382/2015] [2018] ZAGPPHC 4;[2018] 2 All SA 806 (GP) 
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Republic of South Africa and Others2355, the government of Zimbabwe is bound to comply with 

the decision of the tribunal. This argument also decides the SADC Heads of State and 

Government to dismantle the SADC Tribunal more political than legal.2356 The tribunal was 

properly constituted, thus the decision to disband it was illegal, hence in the Tanganyika Law 

Society and Others v Minister of Foreign Affairs and International Cooperation of the United 

Republic of Tanzania2357, the applicants were aggrieved by the suspension of the SADC 

Tribunal. They approached the court on the basis that their government was responsible for 

their conduct for the conduct which resulted in the suspension of the operation of the SADC 

Tribunal.2358 They requested the court to hold their government accountable under the 

Tanzanian Constitution, the SADC Treaty, and other international law, and human rights 

norms because their act violated the SADC Treaty, the guaranteed right to access to justice 

and the principles of democracy, human rights and the rule of law as articulated in Article 4 (c) 

of the SADC Treaty.2359 In light of these circumstances, the applicant sought the court to order 

the government to "withdraw its signature and to denounce' the 2014 Tribunal Protocol 

because it conflicted with the provisions of the Constitution of Tanzania.2360 The actions of the 

Tanzania Law Society made a plea to the court to order the government “to put in place 

mechanisms to ensure that Tanzania have access to the SADC Tribunal in compliance with 

the provisions of the Constitution.2361 These court cases point to the abuse of powers by SADC 

Heads of State and Government by dismantling the tribunal without adhering to legal 

prescripts, namely the SADC Treaty and 2000 SADC Protocol on Tribunal 

The re-establishment of the SADC Tribunal can be attained if the Law Societies within the 

SADC region follow the example done by the Law Societies in South Africa and Tanzania of 

approaching courts of law in the respective countries to challenge to conduct of their heads of 

state in participating in an illegal dismantling of the Tribunal. 

 

 

                                                           
2355 [20382/2015] [2018] ZAGPPHC 4;[2018] 2 All SA 806 (GP) 
2356 Law Society of South Africa and Others v President of the Republic of South Africa and Others 
2357 No. 20282 of 2015 
2358 Tanganyika Law Society and Others v Ministry of Foreign Affairs and International Cooperation of 

the United Republic of Tanzania 
2359 Tanganyika Law Society and Others v Ministry of Foreign Affairs and International Cooperation of 

the United Republic of Tanzania 
 
2360 Tanganyika Law Society and Others v Ministry of Foreign Affairs and International Cooperation of 
the United Republic of Tanzania 
2361 Tanganyika Law Society and Others v Ministry of Foreign Affairs and International Cooperation of 

the United Republic of Tanzania 
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