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ABSTRACT
This study critically examines the use of affirmative action as a constitutionally sound and legally viable practice in South African employment during the hiring and promotion selection processes. With its roots in section 9(2) of the Constitution and its legislative advancement through the Employment Equity Act, affirmative action is a crucial tactic for addressing the long-standing injustices that apartheid-era legislation has maintained. Even though affirmative action is meant to be transformative, its implementation poses difficult problems with proportionality, fairness, rationality, and striking a balance between individual rights and social justice. In Chapter 1, the research problem is presented, along with the legislative framework that governs the execution of affirmative action and contextualizes it as a method for substantive equality. Chapter 2 explores the legal and historical roots of workplace inequality, examining the development of post-constitutional reforms such as the Broad-Based Black Economic Empowerment Act and the Employment Equity Act from colonial and apartheid-era labour legislation. Additionally, the chapter makes a distinction between formal and substantive equality, claiming that the latter is the fundamental idea that gives affirmative action its legitimacy. With an emphasis on adherence to statutory mandates and constitutional principles, Chapter 3 explores the legal prerequisites for legitimate affirmative action policies. Significant court rulings are assessed in the study, such as South African Police Service v Solidarity obo Barnard, which upheld the need for reasonable and proportionate affirmative action practices that support substantive equality. The study comes to the conclusion that although affirmative action is essential for promoting workplace change and redress, its application must respect constitutional protections to avoid abuse, reverse discrimination, and ongoing inequality. Through a critical examination of legal frameworks, historical underpinnings, and judicial precedents, this study adds to the conversation about the limitations and effectiveness of affirmative action in promoting fair employment practices in South Africa.

Keywords: Affirmative action, substantive equality, fairness, rationality, proportionality, South African Constitution, Employment Equity Act.
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[bookmark: _Toc189739253]CHAPTER 1
INTRODUCTION AND RESEARCH PROBLEM

1.1 [bookmark: _Toc189739254]Introduction
Among the most controversial but crucial strategies for rectifying previous injustices and guaranteeing substantive equality in the workplace is affirmative action. Affirmative action is a constitutionally obligatory initiative in South Africa which seeks to address historical prejudice and advance fair employment opportunities for historically marginalized groups. The constitutionality of affirmative action policies is confirmed by section 9(2) of the Constitution of South Africa, 1996, which expressly calls for actions intended to aid or protect those who are disadvantaged by unjust discrimination. In opposition to the systemic injustices fostered by the apartheid-era legislation that excluded women, Black South Africans, and other oppressed groups from meaningful economic participation, affirmative action was established as a means of redress. Transformative strategies had to be implemented to eliminate these disparities when democratic governance was established in 1994, resulting to affirmative action being made a constitutional requirement. Subsequently, it can be pronounced that the fundamental tenet of affirmative action is substantive equality, which acknowledges that solely abolishing discrimination cannot be sufficient to eradicate ingrained inequities as it was concluded in South African Police Service v Solidarity obo Barnard.[footnoteRef:1] [1:  	South African Police Service v Solidarity obo Barnard 2014 (6) SA 123 (CC).
] 

In South Africa, the history of affirmative action is directly linked to the development of labour regulations that were initially intended to solidify segregation based on race and gender. The Industrial Conciliation Act of 1956, the Mines and Works Act of 1911, and the Job Reservation System were among the laws that frequently prohibited non-White South Africans access to skilled work and possibilities for career progression during the apartheid era.  In response to these historical injustices, the post-apartheid government passed the Employment Equity Act 55 of 1998, which requires designated firms to adopt affirmative action policies that support equitable representation at all levels of employment.
The implementation of affirmative action measures in the selection process for appointments and promotions within the employment environment, however, has brought up pertinent legal and ethical concerns, such as whether or not such actions are perpetually legally permissible and in which circumstances do, they serve as fair, reasonable, and proportionate strategies in employment decisions.  Even with its legal and constitutional foundation, affirmative action has come under significant judicial assessment. Affirmative action policies have been challenged for alleged discrimination, and the courts have been given the task to determine whether affirmative action practices continue to be legitimate.
Clear criteria on whether affirmative action can be used as a legitimate and legal reason in hiring decisions are essential given the complicated legal framework governing affirmative action in South Africa. In order to offer a comprehensive knowledge of its function in the appointment or promotion selection process, this research will critically evaluate the prerequisites for legal affirmative action, referencing constitutional principles, legislative frameworks, and judicial interpretations.
1.2 [bookmark: _Toc189739255]Contextual background
The history of workplace inequality in South Africa is largely a result of laws which were intended to prohibit Black South Africans and other excluded groups from participating in the economy. Through a number of laws and regulations that limited access to skilled labour and opportunities for economic progress, colonial and apartheid regimes strengthened systematic racial discrimination in the workplace. The Master and Servant laws of the 19th Century, which enforced contractual servitude and penalized Black employees for requesting more pay or quitting their employers, entrenched racial enslavement in the workplace. The foundation for subsequent apartheid regulations that would solidify disparities between races in the workplace was created by these regulations. Black people were forced into low-paying, strenuous jobs in mining and industries, while white workers were given exclusive access to high-paying skilled labour positions owing to the Mines and Works Act, which established employment reservation. By limiting Black South Africans' economic independence, enclosing them on demarcated reserves, and enforcing exploitative labour practices on white-owned farms and in urban enterprises, the Natives Land Act of 1913 exacerbated workplace inequality. Additionally, the Native Building Workers Act of 1951 reinforced racial stratification in employment possibilities by prohibiting Black people from conducting specialized labour in metropolitan areas unless under the supervision of a white supervisor. Regulations from the apartheid era, such the Industrial Conciliation Act of 1956, furthered racial job segregation by denying Black workers legal employment status and depriving them of labour law protections and bargaining rights. In addition, their economic advancement was further restricted by the pass laws, especially the Pass Laws Act of 1952, which prohibited Black labourers from seeking jobs in urban areas without government-issued passes.
Collectively, all of these laws established a dual labour market whereby Black people suffered widespread exploitation, few job opportunities, and no workplace rights, while white workers enjoyed security of employment, greater pay, and opportunities for advancement. The salary gap between Black and White workers grew considerably, which added to the enduring economic inequalities that are still visible today.[footnoteRef:2] [2:  	South African Human Right Commission 2018:29.] 

South Africa pioneered the shift from a formal to a substantive notion of equality in 1994 with the emergence of a democratic constitution. Formal equality requires that everyone be treated equally, regardless of prior disadvantage, but substantive equality acknowledges that historically underprivileged groups need specific interventions to guarantee equal chances and results. This approach admits that eliminating discriminatory legislation by itself will not tackle the systemic injustices brought about by the actions of the apartheid government and subsequent laws.[footnoteRef:3] As stated in the section 9(2) of the Constitution, substantive equality necessitates proactive steps like affirmative action to eliminate past disadvantages and guarantee that formerly underrepresented groups have fair access to employment opportunities. In a society where economic disparities are ingrained, this change recognizes that treating everyone equally does not always result in equitable outcomes. [3:  	Minister of Finance v Van Heerden:par.27.
] 

Therefore, the Constitution expressly allows for the introduction of policies that are intended to rectify historical disadvantages, especially in the context of employment. These actions take the shape of affirmative action rules, which mandate that certain employers actively advance equality of opportunity and guarantee that appropriately qualified members of specified groups are fairly represented. Nonetheless, the implementation of affirmative action has come under legal scrutiny, with both intended and non-beneficiaries contesting employment decisions on occasion. Generally speaking, these difficulties have emerged in two different situations. First, it has been argued that it is unlawful affirmative action and amounts to unjust, or reverse discrimination when a designated candidate is given precedence over a non-designated applicant and the non-designated candidate is not appointed or promoted. Second, it has been argued that a designated candidate has an automatic entitlement to preferential treatment over a non-designated candidate in cases when they are not appointed or promoted. This raises concerns regarding the appropriate implementation of affirmative action principles.
1.3 [bookmark: _Toc189739256]Research problem
Historical injustices and systematic inequality, especially during the apartheid era, have tainted South Africa's legacy. Even though the country has made great strides towards democracy since the democratic transition in 1994, apartheid's legacy still looms large over it, calling for actions to correct past wrongs. In South Africa, affirmative action has been a crucial tool for addressing past injustices and promoting equality. Therefore, the Constitution expressly allows for the introduction of policies that are intended to rectify historical disadvantages, especially in the context of employment. These actions take the shape of affirmative action regulations, which mandate that certain employers actively advance equality of opportunity and guarantee that appropriately qualified members of specified groups are fairly represented. As a result, affirmative action must be implemented legally failing which, employers risk significant legal and financial repercussions, such as penalties and limitations on their ability to do business. Nevertheless, improper use of affirmative action may also result in legal dilemmas whereby employers may be sued for inappropriately giving preference to applicants who are not members of a designated group or who do not meet the necessary qualifications, for using affirmative action when all designated groups are already fairly represented at all occupational levels, or for not following the legal requirements that regulate affirmative action policies.
In light of these complications, it is crucial to define the legal requirements that employers must take into account when deciding which employees to hire and promote under the affirmative action framework. Determining a specific extent to which hiring and promotion selections must be influenced by affirmative action policies, as well as how these policies must be enforced legally and equitably to guarantee adherence to legislative and constitutional requirements, is critical.
In order to ensure that policies are in line with the constitutional values of substantive equality and fairness, the legal limits of affirmative action implementation have been clarified in a substantial manner by the judicial interpretation of affirmative action disputes. Because it directly affects the delicate balance between correcting historical injustices and preventing the emergence of new kinds of discrimination, this continual judicial scrutiny highlights the significance of the discussion. Affirmative action policies are shaped by the constantly changing legal environment, which emphasizes the need for precise, legally valid standards that support both transformation and fair treatment in the workplace.
	
1.1.1 Affirmative action within the concept of equality and unfair discrimination:
"Everyone is equal before the law and has the right to equal protection and benefit of the law," as stated in section 9(1) of the Constitution. According to its definition, affirmative action refers to "actions intended to guarantee that suitably qualified members of designated groups have equal employment opportunities and are fairly represented in all occupational categories and levels within the workplace of a designated employer.[footnoteRef:4] According to section 6(2) of the Employment Equity Act, implementing affirmative action policies that align with the Act's goals is not considered unfair discrimination. Section 9 (2) of the EEA states that the complete and equal enjoyment of all rights and freedoms is an integral component of equality; therefore, legislative and other actions intended to defend or advance individuals or groups of individuals who are disadvantaged by unjust discrimination may be implemented to advance the goal of equality.  [4:  	EEA: sec.15.] 

[bookmark: _Hlk166882583]The Constitution states clearly that addressing the impacts of historical inequality is an important goal, but it also stipulates that this must be done in a fair and proportionate way. It was declared in City Council of Pretoria v Walker[footnoteRef:5] that “…differential treatment processes which have the legitimate goal of bringing about real equality should not be undertaken in a manner which gratuitously and insensitively offends and marginalizes persons perceived as being members of populations who have historically enjoyed advantage.” [5:  	City Council of Pretoria v Walker 1998 (3) BCLR 257 (CC):123] 

The legal implementation of social reform initiatives such as affirmative action and employment justice, must strike a balance between the need to achieve true equality with the need for national integration, security, and continuity (on an individual and collective level). In South African Police Service v Solidarity obo Barnard,[footnoteRef:6] the Constitutional Court addressed the issue of reverse discrimination in the context of affirmative action. The court reaffirmed the constitutionality of affirmative action but emphasized that such measures must be reasonable and justifiable. The judiciary will particularly have to reconcile its affirmative action policies with its support for substantive equality and the norms it has established to determine what constitutes unfair discrimination.[footnoteRef:7]  [6:        South African Police Service v Solidarity obo Barnar 2014 (6) SA 123 (CC).]  [7:        Pretorius 2001:12-28.] 

[bookmark: _Toc189739257]1.1.2 The requirements of valid affirmative action:
Affirmative action policies are intended to guarantee that suitable members of selected categories are fairly represented in all occupational levels and have equal employment opportunities within a designated employer's workforce.[footnoteRef:8] Any one of a person's official qualifications, past education, relevant experience, or the capacity to perform the task  ability to acquire in a reasonable amount of time can all be used to determine if they are appropriately qualified for a position.[footnoteRef:9] In addition hereto, employers are not allowed to treat someone unfairly when deciding whether or not they are sufficiently qualified based only on the fact that they lack relevant experience.[footnoteRef:10] A designated employer's responsibilities include identifying and removing employment limitations, such as unfair discrimination, that negatively impact members of designated groups; implementing initiatives to promote workplace diversity based on the principles of equal dignity and respect for all individuals; and providing reasonable accommodations for members of designated groups to guarantee that they have equal opportunities and are fairly represented in the employer's workforce.[footnoteRef:11] This means that the employer must make any necessary changes to a job or work environment to allow a member of the designated group to participate, advance, or obtain employment. Regarding the legal requirements for legitimate affirmative action, the Act offers minimal guidance and as a result, the difficult equality issues that are typically connected to the execution of affirmative action are left up to be settled by judicial interpretation and Act application.[footnoteRef:12] [8:  	EEA: sec. 15(1).]  [9:        EEA: sec. 20(3).]  [10:      EEA: sec. 20(5).]  [11:      EEA:sec. 15(2).]  [12:      Pretorius 2001:13.] 

[bookmark: _Toc189739258]1.1.3 The right to affirmative action and whether this is automatic:
The South African Constitutional Court has been essential in establishing the legal framework pertaining to affirmative action, as seen by significant rulings like Minister of Finance v Van Heerden,[footnoteRef:13] which offers direction on how affirmative action legislation should be interpreted and implemented. [13:  	Minister of Finance v Van Heerden 2004 (6) SA 121 (CC).] 

Arguments over the legitimacy and ramifications of the equal rights principle have emerged, notwithstanding the good intentions. Some contend that the Act might establish an automatic right, making it easier for workers from underprivileged backgrounds to assert entitlements regardless of their merits.[footnoteRef:14] The Constitutional Court’s perspective dictated to the contrary when it was established that affirmative action measures must not perpetuate past unfair discrimination; affirmative action measures should not constitute an advance on individual entitlement but should instil systematic transformation.[footnoteRef:15]  [14:  	Modisha 2007:5(4).]  [15:  	Minister of Finance v Van Heerden:par.32.] 

Addressing historical injustices and improving equality in South Africa need the implementation of affirmative action. But justice, proportionality, and constitutional validity must be the guiding principles in its execution. In order to better understand the role of affirmative action (AA) in the ongoing fight for justice and equality in South Africa, this thesis will look at the historical background of inequality, the conceptual framework of AA within the idea of equality, the requirements for valid AA, and the right to affirmative action. 
[bookmark: _Toc189739259]1.2 Research questions 
In what manner and to which extent should affirmative action inform the employer’s decision to (not) appoint or promote a candidate?
Sub-questions
[bookmark: _Toc189739260][bookmark: _Hlk163209330]1.2.1 To properly understand the purpose and context of affirmative action, as an action to address the injustices of the past and to promote equality in the workplace, what are the historical and legal foundations of affirmative action?
[bookmark: _Hlk166098891][bookmark: _Toc189739261]1.2.2 What are the requirements an employer must comply with to ensure that the (non) implementation of affirmative action is valid and lawful?
[bookmark: _Toc189739262]1.3 Motivation / rationale (background and limitations)

[bookmark: _Toc189739263]1.3.1 What are the historical origins and legal foundations of affirmative action in South Africa?
In South Africa, affirmative action is a vital component of the country's efforts to promote socio-economic equality and to address historical injustices. Resurgent from the devastation of apartheid, affirmative action was envisioned as a revolutionary instrument to demolish the systemic racism and prejudice that had afflicted the nation for many years. But when affirmative action laws have been put into place, concerns have surfaced about the implementation of affirmative action and how much automatic privileges they grant to those who qualify. 
For a number of reasons, it is essential to investigate the historical roots and legal underpinnings of affirmative action in South Africa. First and foremost, it is critical to comprehend the historical background in order to place the current requirement for affirmative action laws and their execution in perspective. The systemic discrimination and disenfranchisement of non-white communities throughout South Africa's apartheid era highlights the critical need for reform and change in a number of areas, including work, education, and economic empowerment.
In addition, studying affirmative action's historical and legal foundations helps us comprehend its limits, goals, and scope in the context of equality jurisprudence. The constitutionality, proportionality, and efficacy of affirmative action policies are clarified by this examination.
To summarize, learning more about the historical background and legal underpinnings of affirmative action in South Africa is essential for doing scholarly research and analysing policy in the areas of equality, social justice, and transformation. In order to advance a more inclusive and equitable society in South Africa and beyond, this research endeavour aims to contribute to informed discourse and evidence-based decision-making by clarifying the intricate interactions between historical legacies, legal frameworks, and socio-economic imperatives.
[bookmark: _Toc189739264]1.3.2 How does affirmative action fit within the concept of substantive equality?
To comprehend affirmative action's function and importance within legislative frameworks intended to alleviate systemic disparities, it is imperative to investigate whether or not it is in line with the idea of substantive equality. In addition to formal equality before the law, substantive equality emphasizes achieving equality in substantive outcomes and opportunities. It is a fundamental principle of justice and human rights. Within this framework, affirmative action is revealed as a tool intended to rectify past injustices, eliminate systemic obstacles, and advance true equality of opportunity for historically marginalized communities.
The Constitution,[footnoteRef:16] which expressly forbids discrimination and requires the advancement of equality, provides the legal basis for affirmative action in this country. Compared to formal equality, substantive equality differs significantly. Specifically, it acknowledges the degree to which social and historical status, including race and gender, determines a person's chances in relation to a group, as opposed to the formal notion that is focused on the individual.[footnoteRef:17] It follows that substantive equality acknowledges that acts of discrimination against some groups, like women and Black people, are not isolated incidents but rather are a component of larger patterns of behaviour.[footnoteRef:18] Thirdly, strong affirmative action measures are necessary because the outlawing of unjust discrimination is not enough to bring about true equality in a society that has historically been oppressed.[footnoteRef:19] In light of the aforementioned, employers are no longer free to select or promote anyone they deem qualified; instead, their choices are constrained by the LRA.[footnoteRef:20]  [16:  	Constitution: sec.9(3) & (4).]  [17:         UNSEC 2009:35.]  [18:  	Banton 1994:5.]  [19:       Nconco 2012:3.]  [20:       Nconco 2012:27] 

[bookmark: _Hlk163142607]The case of Stoman v Minister of Safety and Security[footnoteRef:21] established that, in order to rationally achieve the ideal of equality, it is necessary to strike a balance between efficiency and representativity. Additionally, it is necessary to guarantee that appropriately qualified individuals fill affirmative action positions. Nevertheless, it is irrational to neglect to designate a person who is appropriately qualified. [21:  	Stoman v Minister of Safety and Security 2002 (3) SA 468 (T):476J- 477A.] 

Notwithstanding the stated constitutional and legislative support for affirmative action, there are still debates and legal issues surrounding it. The conflict between the equal treatment principle and more distributive definitions of equality has resulted in a deluge of judicial challenges against affirmative action in South African courts in recent years. In order to achieve a more equitable distribution of welfare or resources among citizens who may require it, and in certain cases, different treatment based on those very same characteristics, the courts must then resolve the tension between, on the one hand, the goal of ensuring equal treatment of all citizens regardless of certain characteristics like race or sex and, on the other hand, an aim to achieve that very equal distribution.[footnoteRef:22]  [22:  	Nconco 2012:28] 

Thus, investigating the relationship between substantive equality and affirmative action adds to the current discussions about the extent and constraints of equality jurisprudence with regard to addressing overlapping forms of discrimination including socioeconomic status, gender, and race. This study thus aims at evaluating the inclusion and multifaceted value of affirming action initiatives in furthering the rights and interests of marginalized and vulnerable groups by critically examining the interdependence of inequality and injustice.
[bookmark: _Toc189739265]1.3.3 What are the requirements for a valid and legal affirmative action?
In order to clarify the legal guidelines and norms governing the application of affirmative action policies within the context of equality and non-discrimination, it is imperative that the conditions for a legitimate and lawful affirmative action be investigated. Establishing precise criteria and standards is essential to guaranteeing the constitutionality, legitimacy, and efficacy of affirmative action policies in addressing historical injustices and advancing substantive equality, since these policies involve differential treatment based on factors like race, gender, or socio-economic status.
Determining who the real beneficiaries of affirmative action are, presents a dilemma for employers, therefore.[footnoteRef:23] Two schools of thought exist in this regard. The first maintains that an individual might be considered a previously disadvantaged person merely by virtue of belonging to a specific group.[footnoteRef:24] The opposing viewpoint maintains that an individual must have suffered a personal disadvantage in order to qualify as an affirmative action recipient.[footnoteRef:25] Making sure the recipients they have chosen are adequately competent or have the potential to receive the necessary training to become sufficiently qualified for the position is the second difficulty facing companies. Ensuring that the genuine beneficiaries identified can be a “right complement” for both retaining a workforce that is reflective of South Africa and achieving the objective of generating a skilled workforce represents the employer’s third difficulty.[footnoteRef:26] This is especially true for the public sector, where the difficulty lies not only in building a representative workforce but also in identifying the right designated employee who meets the necessary qualifications to keep the workforce productive and the department functioning effectively.[footnoteRef:27] [23:  	Mushariwa 2011:441.]  [24:        Dupper, Bhoola, and Garbers 2009:98-99.]  [25:        Dupper, Bhoola, and Garbers 2009:99-100.]  [26:        Mushariwa 2011:41]  [27:        Mushariwa 2011:441.] 

In a historic affirmative action case, the Labour Court determined that the South African Police Services’ (SAPS) inequitable discrimination occurred when the agency failed to appoint Captain Barnard, a white woman, to the position of Superintendent of the Complaints Investigation Unit when there was no other candidate for the position.[footnoteRef:28] [28:        Solidarity obo Barnard and Another v South African Police Services:563.] 

[bookmark: _Hlk163142025]As stated in Abbott v Bargaining Council for the Motor Industry (Western Cape),[footnoteRef:29] affirmative action is not only a sword in the hands of designated employees but also a shield in the hands of employers facing lawsuits from irate non-designated workers who were passed over for promotions in favour of employees from specific groups.  However, it is now evident from the recent Labour Court ruling in the Barnard case that employers are not able to invoke affirmative action as a complete defence.[footnoteRef:30] Additionally, employers are not permitted to apply or carry out the graphical objectives established by an employment equality policy in a stringent way without taking into account the general principles of fairness as well as the distinctive circumstances of those who may suffer unfavourable effects from the policy's adoption.[footnoteRef:31]   [29:        Abbott v Bargaining Council for the Motor Industry (Western Cape) 199 2 BLLR 115 (LC):par.12.]  [30:        Solidarity obo Barnard and Another v South African Police Services:571.]  [31:        Mushariwa 2011:439-452.] 

Examining what makes affirmative action legitimate and lawful adds to the continuing discussions over the constitutionality and proportionality of affirmative action policies, especially as they relate to the extent, duration, and effects on impacted persons and groups. Thus, this study aims to negotiate the challenges associated with putting affirmative action into practice. 
[bookmark: _Toc189739266]1.3.4 Do people have a right (automatic) to affirmative action?
Equality jurisprudence requires that the question of whether or not persons have an inalienable right to affirmative action be answered in order to make sense of the legal rights and obligations related to affirmative action programs. Clarifying the boundaries and circumstances under which people may rightfully assert the advantages or protections provided by affirmative action policies is crucial since affirmative action involves giving people preferential treatment based on attributes like gender, colour, or socioeconomic position.
In South Africa, affirmative action is a sophisticated and multidimensional strategy for redressing past injustices and advancing equality. Legislative laws give affirmative action policies a basis, but there are still concerns about whether beneficiaries will automatically acquire rights. 
According to McGregor,[footnoteRef:32] it is inescapable that the ideas of representation and efficiency cannot be divided or put against one another. Every single case must be considered in the context of its unique circumstances. This was made abundantly clear in the Coetzer v Minister of Safety and Security[footnoteRef:33] case where representation was deemed to take a backseat to efficiency because the services provided were vital, and the only people who were competent did not belong to the disadvantaged group. In Dudley v City of Cape Town[footnoteRef:34], the court determined that there is no actionable claim for preferential treatment by an individual employee from a specified group and that the EEA does not grant an independent individual a right to affirmative action. [32:  	 McGregor 2003:93.]  [33:  	 Coetzer v Minister of Safety and Security [2003] ZALC 11 (1 January 2003):par 34. ]  [34:  	 Dudley v City of Cape Town (2008) 29 ILJ 2685 (LAC):par.3.
] 

This study attempts to add to a more sophisticated knowledge of affirmative action's consequences on automatic rights in South Africa by investigating the legislative framework, historical background, and current obstacles associated with the practice. In order to guarantee that affirmative action plays a role as a catalyst for social development and justice in South Africa going ahead, it is necessary to cultivate communication, encourage responsibility, and implement evidence-based strategies.
The topic's delicacy and intricacy may present challenges for the investigation. The availability of legislative papers and case law may place restrictions on legal analysis. In addition, different sources may interpret affirmative action and automatic rights differently, producing conflicting viewpoints that may be difficult to resolve.
[bookmark: _Toc189739267]1.5 Method / approach
The desktop research technique employed throughout this research entails a methodical assessment and analysis of an assortment of published literature, legislation, and decisions made by courts. Therefore, as opposed to gathering empirical data through surveys, interviews, or expeditions, the desktop methodology is a qualitative research approach that depends on secondary sources including academic papers, legal precedent, legislation, and policy guidelines. A thorough examination of the laws governing affirmative action in South Africa is made possible by this methodology, which also guarantees a thorough comprehension of its implementation and judicial interpretation.
Desktop research is especially well-suited for this research since it concentrates on the textual and legal examination of reliable sources, in contrast to comparative approaches that include cross-jurisdictional analysis or empirical methodologies that depend on data gathering. In order to discover patterns and principles in affirmative action jurisprudence, the desktop methodology enables a thorough and organized assessment of legal materials, as the study intends to investigate statutory provisions, regulatory frameworks, and judicial decisions.
The Employment Equity Act,[footnoteRef:35] the Broad-Based Black Economic Empowerment Act,[footnoteRef:36] and the Constitution[footnoteRef:37] which serve as the legal cornerstones of affirmative action policies are the main sources used in this study. The analysis of pertinent case law will also look at how the judiciary has interpreted affirmative action policies and how that has affected hiring decisions. To find trends in legal reasoning and evaluate how well affirmative action laws adhere to constitutional principles, the study will use textual analysis of legislative texts and judicial decisions. [35:  	55/1998]  [36:  	53/2003.]  [37:  	Constitution of the Republic of South Africa, 1996.] 

Chapter 2, which gives a summary of the history of affirmative action, is more of a contextual underpinning than a methodological framework. Although it charts the development of employment equity regulations, it supplements the more comprehensive legal analysis carried out in later chapters rather than serving as an independent research methodology.
[bookmark: _Toc189739268]1.6 Chapter outlines
Chapter 2:The historical origins and legal foundations of affirmative action in South Africa
This chapter examines the historical and legal underpinnings of affirmative action which also traces the origins of workplace inequality through colonialism and statutes from the apartheid era, including the Job Reservation rules and the Master and Servant laws. In order to address structural inequities, the chapter also assesses post-constitutional legislation initiatives such as the Employment Equity Act and the Broad-Based Black Economic Empowerment Act. By making a distinction between formal and substantive equality, it highlights the latter as the cornerstone of affirmative action and its function in attaining fair results as opposed to merely equal treatment.
Chapter 3: Legal requirements for the implementation and non-implementation of affirmative action: Ensuring lawful compliance by employers
This chapter examines the legislative prerequisites for implementing affirmative action, which also outlines the duties employers have under the Employment equality Act, such as consultation, creating employment equality plans, and promoting equitable representation. The chapter examines the judicial norms of reason, proportionality, and justice that guarantee affirmative action policies are consistent with constitutional precepts. Challenges including defining "suitably qualified" candidates, separating illegal quotas from numerical targets, and striking a balance between group-based preferences and individual merit are also covered. We examine important instances such as South African Police Service v Solidarity obo Barnard to show how courts interpret and protect affirmative action policies.
Chapter 4: Conclusion and recommendations
This chapter summarizes the outcomes of the research and restates affirmative action's constitutionally required function as a means of addressing past injustices and advancing substantive equality. The chapter further reemphasizes the significance of judicial scrutiny in order to preserve proportionality, equity, and avoid reverse discrimination. In order to accomplish transformative aims, it provides employers and legislators with useful guidelines, such as maintaining transparency, reviewing affirmative action policies on a regular basis, and adhering to constitutional principles. 

[bookmark: _Toc189739269]
CHAPTER 2
[bookmark: _Toc189739270]THE HISTORICAL ORIGINS AND LEGAL FOUNDATIONS OF AFFIRMATIVE ACTION IN SOUTH AFRICA
[bookmark: _Toc189739271]2.1 Introduction
Affirmative action in South Africa has its roots in the country's history of systemic oppression, discrimination, and exclusion, which pervaded all parts of society, particularly the labour market. During the colonial and apartheid eras, legislative and institutional frameworks actively excluded Black, Indian, and Coloured South Africans, as well as women of all races, resulting in a deeply uneven labour market. Policies such as job reservation, salary discrimination, and exclusion from particular areas of employment restricted access to opportunities based on race and gender, resulting in a profoundly segregated workforce.
Under apartheid, legislation such as the Industrial Conciliation Act[footnoteRef:38] explicitly prohibited Black South Africans from skilled employment, reserving them for white workers and creating a racial hierarchy that perpetuated white economic power. This was exacerbated by the Colour Bar Policy,[footnoteRef:39] which limited Black people's access to high-paying jobs and essentially codified a racial division of labour. Gender inequality was entrenched alongside racial restrictions, as women were frequently relegated to low-wage and hazardous jobs, notably in the domestic and informal sectors.  [38:  	Industrial Conciliation Act 11/1924.]  [39:      Mines and Works Act 25/1926.] 

This chapter will look at how employment laws and regulations evolved prior to South Africa's democratic transition. It will examine how racial discrimination in the workplace was institutionalized by colonial and apartheid-era regulations, particularly the effects of the Job Reservation System and the Mines and Works Act of 1911. Furthermore, the chapter will examine how employment regulations changed following the ratification of the Constitution. It will examine the significance of laws, such as the Employment Equity Act and the Broad-Based Black Economic Empowerment Act, which were introduced and put into effect as strategies to address past labour injustices. Lastly, this chapter examines the constitutional basis of equality and how employers should understand and apply affirmative action. It looks at the various aspects of equality, such as equality of outcome, dignity, opportunity, and treatment, as crucial factors to take into account when creating just and legally acceptable employment equity policies. It also makes a distinction between substantive and formal equality, highlighting the fact that the latter is the real foundation of affirmative action. Along with offering advice on how to properly apply affirmative action policies in hiring and promotions, the chapter evaluates how substantive equality influences the standards for legitimate affirmative action.
[bookmark: _Toc189739272]2.2 The historical foundations of workplace inequality before the constitutional order
[bookmark: _Toc189739273]2.2.1 Slavery
Slavery played an important part in building racial and economic inequalities in the Cape Colony, where it was the dominant source of labour until its abolition in 1834 through the Slavery Abolition Act 1833 of the British Empire. Slavery in the Cape, introduced by Dutch immigrants in the 17th century, was defined by the forced labour of enslaved people from East Africa, Madagascar, and East India.[footnoteRef:40] The Cape Colony's development of a racially discriminatory employment structure was not a mistake; instead, it was crucial to the colony's economic goals and social order. The enslaved populations were purposefully suppressed by the colonial authorities, who assigned them to unskilled and semi-skilled positions, preventing any accumulation of wealth or position that may disrupt the colony's racial hierarchy.[footnoteRef:41] [40:  	Botha 1933:4.]  [41:  	Worden 1985:82-84.] 

The legislative system governing slavery in the Cape was precisely crafted to enforce this racial hierarchy. For example, the Placaaten, a series of legislative edicts issued by the VOC, severely limited enslaved people's rights, liberties, and mobility. Enslaved people were barred from holding property, having official marriages, or moving freely within the colony, cementing their status as property rather than humans.[footnoteRef:42]  [42:  	Giliomee & Elphick 1979:142.] 

Colonial authority exploited not just foreign slaves, but also indigenous people. Although Khoisan and Xhosa men were not technically enslaved, colonizers often employed coercive and oppressive methods of labour to subjugate them. They worked as herders, manual labourers, and agricultural workers under oppressive and racially prompted conditions.[footnoteRef:43] In terms of the economic impact on Khoisan communities, this exploitation was analogous to slavery, with legislative procedures such as the Hottentot Proclamation of 1809 restricting movement and autonomy. This legislation, which forced Khoisan citizens to wear permits identifying their employers, was an early type of pass law that foretold apartheid restrictions on Black South African workers.[footnoteRef:44] [43:  	Penn 2005:102.]  [44:      Ross 2008:74.] 

The Hottentot Proclamation not only suppressed the Khoisan struggle, but also placed them into a semi-bonded labour arrangement, aiding their enslavement to colonial immigrants.[footnoteRef:45] Slavery was legally abolished in 1834, but it did not substantially alter the racial and economic hierarchy that governed labour in the colony. Although slavery was abolished, many former slaves and indigenous people lacking land, skills, and financial resources remained dependent on British employers, incarcerated in low-wage unsafe jobs.[footnoteRef:46]  [45:      Penn N 2005:104.]  [46:      Saunders & Southey 200:143.] 

[bookmark: _Toc189739274]2.2.2 South Africa’s Master and Servant law (in reaction to post-slavery abolition)
Following the abolition of slavery in 1834, colonial authorities in South Africa faced the difficulty of providing a steady, low-cost labour supply for industries such as agriculture and mining. In reaction, they enacted Master and Servant laws that put harsh limitations on Black labourers, effectively managing labour supply while resembling many aspects of slavery. The implementation of these regulations signalled a dramatic shift in labour legislation, as evidenced by Act 15 of 1856 in the Cape Colony, which institutionalized employer-worker relationships, mandated full compliance from workers, and enabled severe measures, such as imprisonment, for a breach of contract.[footnoteRef:47] This Act established a racial hierarchy in the labour market, severely limiting Black workers' rights and prolonging their social and economic marginalization. The laws emphasized employers' rights and extended substantial control over workers' movements and personal liberties, limiting Black South African socioeconomic growth well into the twentieth century.[footnoteRef:48] [47:  	Penn 2005:103-104.]  [48:      Van der Horst 1942:17.] 

The Ordinance 2 of 1850 in Natal aggravated inequality between races in that Black labourers in Natal were subject to harsh pass regulations that limited their rights and capacity of movement and required them to carry proof of identity, therefore, binding them to specific employers. These passes foreshadowed the more comprehensive pass laws of the apartheid era, which sought to restrict the geographic distribution and movement of the Black population at work between districts.[footnoteRef:49] The pass system in Natal, as outlined in the Ordinance, was crucial in prohibiting Black labourers from traveling freely in search of better salaries or working conditions, effectively limiting opportunities for advancement in society.[footnoteRef:50]  [49:      Harries 1994:210.]  [50:      Trapido 2008:78-79.] 

Law No 13 of 1880 in the Transvaal imposed more restrictions in that the legislation criminalized the violation of employment contracts, which was particularly detrimental to Black workers, who faced harsher fines and had fewer rights than their white counterparts. Similarly, Ordinance 1 of 1873 in the Orange Free State penalized Black labourers who breached their employment obligations. The cumulative impact of these Master and Servant laws across the colonies served the establishment of a racially segregated job market and workforce, drastically restricting Black South Africans' economic independence and liberty.[footnoteRef:51] In essence, these regulations paved the way for more explicit apartheid legislation in the mid-twentieth century, laying the framework for a separate labour market defined by race. Black workers were systematically excluded from skilled positions, denied proper salary, and barred from forming a union or engaging in collective bargaining initiatives.  [51:  	Keegan 1988:95-96] 

[bookmark: _Toc189739275]2.2.3 Racially oppressive laws in the South African workplace
Historically, South African employment rules have been used to oppress Black South Africans and other racial minorities by creating a labour market that is persistently disadvantaged. These regulations were fundamental in preserving the white minority's economic and social supremacy, and their discriminatory heritage persists influencing the makeup of significant inequities in today's labour market. 
[bookmark: _Toc189739276]2.2.3.1 Natives Land Act 27 of 1913
[bookmark: _Hlk183122082]The Natives Land Act of 1913 was a key piece of apartheid legislation aimed at creating a racially segregated economy. It limited Black South African land ownership to reserves, which account for only 7 percentage of South Africa's total land area. This law not only displaced millions of Black South Africans from land that could have supported their livelihoods, but it also increased reliance on white-owned land, forcing many to work in agriculture or migrate to urban areas to work in mines and industries, with limited access to economic opportunities outside of these spheres.[footnoteRef:52] [52:  	Beinart & Delius 2014:115.] 

The Land Act had an enduring effect in that it constrained Black labour to underprivileged regions, aggravating poverty and hindering the establishment of Black businesses and economic independence. Furthermore, the Land Act enhanced the exploitation of Black people in urban sectors by driving them to seek work in already overcrowded and underdeveloped areas. In essence, the Act created the framework for a racially divided labour force, a workforce that the white minority could readily control and exploit.[footnoteRef:53] [53:  	Ntsebeza 2007:107.] 

[bookmark: _Toc189739277]2.2.3.2 Natives (Urban Areas) Act of 1923
The Natives Act strengthened residential segregation and limited Black South Africans' mobility in urban areas. By establishing "registered" zones for Black people to live, restrictions were placed on their ability to work in cities. According to the Native Act, only Black South Africans who lived in particular regions were permitted to work in urban areas, resulting in an unbalanced labour market that prohibited numerous Black people from locations where more skilled and better-paid jobs were available. This Act intensified the geographical and economic division that would characterize South Africa's urbanized environments throughout the majority of the twentieth century.
Furthermore, the law had far-reaching societal implications, as it not only limited Black workers to less desired jobs but also impeded the growth of Black professionals from the middle class in cities.
[bookmark: _Toc189739278]2.2.3.3 The "Civilised Labour" Policy of 1924
The Civilised Labour Policy aimed at preserving the white workers' advantageous and superior status in the South African labour market by separating between civilized white workers and uncivilised Black workers. This differentiation was strongly entrenched in racial prejudice and attempted to solidify white economic domination by ensuring that whites had access to the most secure, well-paying employment in both the public and private sectors.
The regulations’ impacts were profound and persistent. It had an impact not just on state-owned enterprises, but also on private-sector activities, with many employers electing to recruit white workers for skilled and semi-skilled professions due to government incentives while black labourers were confined to unskilled, low-wage jobs that frequently provided little to no job security or social safety.[footnoteRef:54] [54:  	Hirson 1979:98.] 

One of the major economic consequences of the Civilised Labour Policy was the perpetuation of wage gaps between Black and white South Africans. Even while performing equivalent roles, white workers were paid more than their black counterparts. This gap was justified by stating that civilised labour, which was identical to white labour, deserved higher pay. In government agencies and state-owned enterprises, laws were institutionalized to ensure better wages for white employees while limiting Black labourers to menial tasks, ensuring that white workers had little competition in more desired positions.[footnoteRef:55] [55:  	Crankshaw 2002:45.] 

Politically, the Civilised Labour Policy paved the way for apartheid by establishing state-sanctioned racial discrimination in the workplace. It not only codified racial superiority in the workplace, but also strengthened the argument that economic advantages should be kept for white South Africans. This created a foundation for further apartheid policies that would exacerbate racial disparity in all sectors of society.[footnoteRef:56]  [56:  	Lipton 1989:49.] 

[bookmark: _Toc189739279]2.2.3.4 Mines and Works Amendment Act of 1926 and the Industrial Conciliation Act 28 of 1956
The Mines and Works Amendment Act of 1926 and the Industrial Conciliation Act 28 of 1956 were instrumental in confirming racial segregation in South Africa's labour market, particularly through employment reservation. 
The Mines and Works Act of 1911 established job reservation regulations, but its 1926 revision, known as the "Colour Bar Policy," greatly enlarged these policies. The amendment was intended to establish and reinforce racial divides in the mining industry by designating specific skilled professions, such as artisans and supervisors, exclusively for white workers.[footnoteRef:57] This was especially important in South Africa, where mining was a major industry that generated significant employment and economic prospects.[footnoteRef:58] As a result, Black South Africans were systematically excluded from lucrative mining jobs, perpetuating economic inequities between races. [57:  	Horrell 1978:87.]  [58:  	Horrell 1978:87.] 

The Industrial Conciliation Act 28 of 1956 strengthened work reservation by expanding racial job segregation into additional industries. This statute barred Black labourers from being designated as "employees" under the law, denying them legally recognized labour rights such as the opportunity to organize and participate in trade unions. Furthermore, the Act established section 77(6)(a), which enabled racial job reservation rules beyond the mining industry, thus extending these discriminatory practices across a broader variety of industries.[footnoteRef:59] The work reservation regulations imposed by these statutes intensified salary inequities between Black and White workers.  [59:      Horrell 1970:112.] 

[bookmark: _Toc189739280]2.2.3.5 Native Building Workers Act 27 of 1951
The Native Building Workers Act was a racially discriminatory statute designed to limit Black South Africans' economic advancement and employment prospects. This Act attempted to maintain racial hierarchies within the skilled labour market by preventing Black people from undertaking skilled building and construction work in urban areas, guaranteeing that higher-paying, skilled employment in these industries was exclusively available to white workers. The prohibition was defended by the argument that permitting Black workers to pursue skilled occupations would jeopardize the "civilized labour" policy and compromise white workers' economic status. The Native Building Workers Act also provided for an exemption in which Black workers might conduct skilled labour under the supervision of a white foreman.[footnoteRef:60] [60:      Davenport & Saunders 2000:243.] 

The restriction imposed on Black South Africans undertaking skilled employment in urban areas had a profound impact on their economic independence and access to professional training.[footnoteRef:61] By reserving these positions for white workers, the Act effectively parted the labour market along racial lines, limiting Black workers to lower-paying, unskilled jobs with little opportunity for development.[footnoteRef:62] [61:   	Terreblanche 2002:285.]  [62:      Terreblanche 2002:285.] 

[bookmark: _Toc189739281]2.2.3.6 Native Laws Amendment Act 54 of 1952
The Native Laws Amendment Act limited Black people's ability to seek employment in urban areas unless they satisfied certain criteria, limiting their "work of choice." As an extension of existing legislation, the Native Laws Amendment Act sought to maintain white control over urban labour markets by limiting Black movement to cities and strengthening Black workers' economic reliance on rural, often exploitative, agricultural work. The Native Laws Amendment Act curtailed Black South Africans' movement by forcing them to have official permission to live and work in cities. The permission was conditional, and it was only provided to those who had worked for one employer in an urban area for at least ten years or had lived there for fifteen years.[footnoteRef:63] This condition successfully prevented the great majority of Black workers from obtaining metropolitan jobs, as few could meet the prerequisites.[footnoteRef:64]  [63:      Coupland 1940:304-305.]  [64:      Coupland 1940:304-305.] 

The Native Laws Amendment Act's legacy lasted long after it was implemented, as movement limitations hindered Black South Africans' abilities to learn new skills, start businesses in cities, and advance their careers in fields other than manual work.[footnoteRef:65] The constraints of this Act contributed to an ongoing economic divide by systematically excluding generations of Black South Africans from the benefits of urban industrial growth, which remained primarily available to white workers.[footnoteRef:66] [65:      Seekings & Nattrass 2008:139.]  [66:  	Seekings & Nattrass 2008:139.] 

[bookmark: _Toc189739282]2.2.3.7 Apartheid
Apartheid was a government-established system of racial segregation and discrimination that was implemented in South Africa from 1948 to 1994. Its goal was to maintain white supremacy by segregating and subjugating the Black majority and other races. Apartheid codified racial discrimination in all sectors, including work, housing, education, and healthcare. Apartheid regulations limited opportunities for advancement for Black South Africans in the workplace, supporting a parallel labour market in which Black people were confined to unskilled labour with low wages while white workers were given skilled employment.
Apartheid was upheld through a system of political repression that limited civil liberties, including the freedom to oppose unjust labour practices. The Suppression of Communism Act of 1950 was used to muzzle political dissent, and the Riotous Assemblies Act of 1956 prohibited gatherings of more than ten persons without official approval. This took away Black South Africans' ability to organize and fight for fair treatment in the workplace, effectively depriving them of the right to advocate for improved working conditions or fair salaries.[footnoteRef:67] Trade unions were severely prohibited, and Black workers who attempted to organize or strike faced serious consequences, leaving them exposed to abuse by employers with no regulatory monitoring.[footnoteRef:68] [67:      Thompson 2001:292.]  [68:  	Thompson 2001:292.] 

Furthermore, apartheid's extreme pass laws, particularly the Pass Laws Act 67 of 1952, limited the movement of Black South Africans by requiring them to carry identification documents that decided whether they could access designated "white areas" for work. These regulations permitted employers to meticulously oversee the Black labour, as Black people needed passes to get from work to home, further restricting their independence and limiting their ability to seek better job prospects.
During apartheid, non-white South Africans were often denied the rights and protections enjoyed by their white counterparts in the labour industry. Discriminatory policies were implemented across a variety of dimensions, including salaries, union membership, health and safety standards, working conditions, and punitive measures. One of the most apparent types of labour discrimination was the salary gap between white and non-white workers. Black employees, in instance, were paid much less than their white counterparts, even while performing equal positions or tasks. This wage disparity was legally and socially sanctioned during apartheid, exacerbating the economic division between races. In addition, until the late apartheid period, non-white workers were consistently denied the opportunity to create or join trade unions, limiting their ability to lobby for fair treatment and better working conditions.[footnoteRef:69] The Industrial Conciliation Act 28 of 1956 prohibited Black workers from joining legal unions, essentially silencing a large segment of the workforce.[footnoteRef:70] The legislation hindered non-white workers from seeking legal recourse or bargaining for higher salaries, benefits, and working conditions, leaving them exposed to exploitation and arbitrary dismissal. [69:       Baskin 1991:44.]  [70:  	 Baskin 1991:44,] 

Employment conditions for non-white South Africans during apartheid were severe and exploitative, with long hours, low earnings, and no job security often prevalent. Non-white workers were frequently forced to work in harsh conditions with few options to improve their situation. Unlike their white counterparts, who had regulated hours and benefits, non-white workers were usually exposed to long shifts with little remuneration, since apartheid policies placed profits and production over workers' rights and wellbeing.[footnoteRef:71] [71:       Seekings & Nattrass 2008:117.] 

Therefore, South Africa's historical labour regulations were designed to enforce racial and gender inequalities, thereby enslaving non-white workers while favouring the white minority. Regulations such as the Natives Land Act of 1913, the Industrial Conciliation Act of 1956, and the Mines and Works Amendment Act of 1926 established a segregated labour market, limiting Black people's ability to own land, join trade unions, or get specialized employment. The Civilised Labour Policy and the Native Building Workers Act emphasized the distinction between "civilised" white workers and "uncivilised" Black labour, confining non-white workers in low-income, hazardous employment.
Finally, apartheid labour regulations produced and cemented socioeconomic inequities that still exist today. Addressing these historical injustices became essential for establishing justice and equality in South Africa's labour market.
[bookmark: _Toc189739283]2.3 The post-constitutional evolution of labour legislations in South Africa
The inception of affirmative action in South African labour law is fundamentally connected to the country's transformation from an oppressive past to a more democratic and inclusive workforce. Affirmative action, which is enshrined in the Employment Equity Act and anchored on section 9 of the Constitution, is a legal and social framework designed expressly to rectify historical inequalities in the workplace. This legislative structure arose not just from a moral obligation to correct historical exclusionary practices, but also from the economic requirement of building workplaces that exemplify diversity and inclusion. The goal of labour legislation in post-apartheid South Africa is one that promotes not only equal opportunities but also equitable outcomes, acknowledging that real equality in the workplace necessitates deliberate and structured approaches. This approach exemplifies South Africa's dedication to both theoretical human rights and actual workplace transformation, establishing workplaces in which diversity, equity, and respect for dignity become trademarks of the professional experience.
[bookmark: _Toc189739284]2.3.1 Wiehahn Commission recommendations
The Wiehahn Commission's formation in 1977 was a historic turning point in South African labour history, forthcoming in response to intensifying social and political turmoil and economic pressure. The apartheid government, attempting to preserve power in the face of international condemnation, was under increasing pressure to rectify the glaring racial inequalities in the employment market. This occurred against a setting of growing internal resistance, as illustrated by the 1973 Durban strikes and the 1976 Soweto uprising.[footnoteRef:72] Both instances highlighted the despair and fury of Black workers and students, who were protesting against discriminatory legislation and an exploitative economic system that dehumanized and alienated them. As such, between 1979 and 1980, the Wiehahn Commission issued a series of studies that made significant improvements to South Africa's labour laws, particularly by tackling injustices based within the apartheid-era regulations and acknowledging the significance of harmonizing South African labour practices with international principles. According to Moncho,[footnoteRef:73] the Commission's recommendations were carefully arranged over several significant reports, each concentrating on a different component of the labour landscape that needed improvement. [72:  	Moncho 2020:23.]  [73:  	Moncho 2020:23.] 

[bookmark: _Hlk183119071]Prior hereto, the third wave of African trade union membership had emerged in the 1950s, notwithstanding the government's passage of the Native Labour (Settlement of Disputes) Act of 1953 and the Suppression of Communism Act of 1950. Additionally, the establishment of the South African Congress of Trade Unions (hereinafter referred to as SACTU)  in 1955 was monumental as it accompanied the Trade Union Council of South Africa's refusal to admit black trade unions.[footnoteRef:74] As expected, SACTU experienced multiple hurdles because the union chose worker militancy over governmental organization, allowing them to operate independently of the state and influence an increased number of industrial actions.[footnoteRef:75] Nonetheless, they were also able to obtain some informal recognition agreements from employers, although acting independently from the state made it impossible to adequately address workers' concerns.[footnoteRef:76] [74:  	Friedman 1987:21.]  [75:  	Friedman 1987:27.]  [76:  	Friedman 1987:29.] 

By the beginning of the 1970s, the apartheid regime had enacted a variety of discriminatory legislation that disadvantaged Coloured, Indian, and notably indigenous Africans by bestowing unequal privileges, resulting in uneven dominance and income. Furthermore, there was the concept of dualism within the commercial system, with the African workforce regulated by the Bantu Settlement of Dispute Act, which resulted in the establishment of workplace councils for the African population, and the colonial populace, including Afrikaners and English, being acknowledged by the legislative framework, which resulted in direct access to advantageous negotiating frameworks.[footnoteRef:77]  [77:  	Maree & Budlender 1974:116; Moncho 2020:22.] 

The occasional industrial strikes of 1972-1973 across South African industrial areas caused concern among business leaders because the lack of protest organization meant there were no worker representatives to bargain with. These strikes highlighted the deep discontent of Black workers, who's contribution was essential to the growth of the economy yet were consistently denied fair salaries, appropriate working conditions, and collective bargaining rights.[footnoteRef:78] The subsequent rash of strikes, which took place despite harsh labour laws preventing unionization for Black workers, highlighted the untenable nature of the apartheid labour system and served as a catalyst for reform.  [78:      Davies, Kaplan, Morris & O'Meara1976:4-30.] 

The apartheid government retaliated to the Durban strikes by establishing the Bantu Labour Regulations Act of 1973, which intended to reinforce and intensify control over Black workers through stringent employment and mobility regulations.[footnoteRef:79] The Bantu Labour Regulations Act exacerbated workplace discrimination, limiting Black South Africans' employment possibilities and legal entitlements. The accumulated impact of these restrictive practices fuelled anti-apartheid opposition, as Black South Africans increasingly demanded equal opportunity and treatment in the workplace and throughout the community.[footnoteRef:80] Realizing the unsustainable consequences of apartheid's employment regulations, the government established the Wiehahn Commission in 1977 to explore and recommend changes to South Africa's labour laws.[footnoteRef:81] [79:  	Budeli 2012:454-481.]  [80:       Budeli 2012:454-481.]  [81:  	 Joseph 2016:35.] 

According to Moncho,[footnoteRef:82] the first report concentrated on the essential aspect of labour union registration. Historically, black workers were barred from joining or creating independent trade unions, a stance that exacerbated economic and social disparities. Recognizing the economic inefficiencies and social inequities inherent in this restriction, the Commission proposed that trade union registration be extended to all workers, regardless of race. This change attempted to create a fairer industrial relations environment by allowing all workers, particularly the historically marginalized Black workforce, to collectively negotiate and lobby for higher salaries and favourable working conditions. The report emphasized the importance of dismantling apartheid's rigid racial categories in the labour market, thereby paving the way for inclusive worker representation. [82:       Moncho 2020:34.] 

The second report emphasized the necessity of worker development and training.[footnoteRef:83] The Commission observed that apartheid policies prevented Black South Africans the opportunity for skills training and employment opportunities, restricting them to lower-income, inexperienced occupations. This restriction had an impact not only on individual livelihoods but also on the South African workforce's overall financial viability. Thus, the Commission urged that government and industry stakeholders work together to develop extensive worker education and training initiatives, particularly for Black employees.[footnoteRef:84] According to the report, by prioritizing skills development and education, South Africa might nurture a more competent and adaptable workforce, contributing to overall economic growth and lessening reliance on a racially divided labour market. [83:       Moncho 2020:34.]  [84:       Moncho 2020:34-35.] 

In the third report, the Commission addressed workplace security, recommending steps to promote secure working environments while decreasing occupational tension.[footnoteRef:85] Acknowledging the economic and social fragility caused by oppressive and hazardous work instances, the Commission proposed legislation to safeguard all workers from the hazards of industrial action, such as strikes and lockouts. These suggestions went beyond physical safety, arguing for safeguards against employer retaliation for union activities or participation in collective bargaining. The report underlined the necessity for regulations that combine workplace security with the right to organized labour, with the goal of preventing economic crises whilst preserving the entitlements of employees to self-advocacy. [85:  	Moncho 2020:35.] 

[bookmark: _Hlk183119349]Furthermore, the fifth report urged that South African labour laws be aligned with international standards, encouraging the government to embrace International Labour Organizations (hereinafter referred to as ILO) agreements and regulations.[footnoteRef:86] Considering the worldwide movement for worker rights and fair labour practices, the Commission highlighted that South Africa's credibility and economic connections were dependent on reaching internationally acceptable labour standards. This suggestion emphasized the importance of South Africa's interaction with the international community, as well as the fact that apartheid's repressive measures were inconsistent with the global effort toward fairness and human rights. Integrating South African labour laws with international norms would not only support worker dignity and fairness, but also boost the country's appeal as an economically viable and ethically responsible actor on the global arena. [86:  	Moncho 2020:35.] 

The Wiehahn Commission's reports had significant implications for South African labour legislation, enhancing a framework that had previously neglected non-white workers' entitlements and humanity. By emphasizing equitable treatment and equality, the Commission's suggestions paved the groundwork for a more equitable and compassionate approach to employment regulations. These findings would subsequently shape South Africa's post-apartheid Constitution, which incorporated the concepts of fairness, dignity, and equality into the country's legal system.[footnoteRef:87] As a result, the Wiehahn Commission laid the foundations for the establishment of affirmative action legislation aimed at eradicating apartheid's systematic disparities and ensuring a fairer, more inclusive workplace for future generations. [87:      Chapter 1.] 

[bookmark: _Toc189739285]2.3.2 South African Law Commission Reports
Through an extensive set of findings and recommendations published throughout the 1980s and early 1990s, the South African Law Commission (hereinafter referred to as SALC) significantly influenced the debate surrounding affirmative action and equality. The Working Paper 25 Project 58 of 1989, Interim Report 2 of 1991 on Group and Human Rights, and Final Report of 1994 on Group and Human Rights serve as significant developments that established the constitutional and philosophical underpinning underlying affirmative action within the South African statutory structure. These pieces of legislation were issued during a crucial period in South Africa's transition from apartheid to democracy, and they provided guidelines on attaining equality and upholding human rights for historically oppressed communities. Evaluating these historical documents demonstrates the manner in which affirmative action measures had been intended as a strategy towards resolving the fundamental injustices that constituted South African society throughout apartheid.
[bookmark: _Toc189739286]2.3.2.1 SALC's Working Paper 25 Project 58 of 1989
SALC's Working Paper 25 Project 58 from 1989 sparked legal and ethical arguments on group rights, which is a contentious issue that apartheid had distorted to formalize racial hierarchy. The SALC's Working Paper 25 is further notable because it established early ideas about equality, which would eventually impact affirmative action. The 1989 paper made an important contribution by comparing substantive to formal equality. The SALC acknowledged that formal equality, which it characterized as the treatment of individuals equally regardless of the historical context, was inappropriate in a nation like South Africa, where apartheid had deliberately impoverished and disadvantaged black South Africans in education, employment, and resource access.[footnoteRef:88] Instead, the SALC recommended substantive equality, because it recognizes and accepts that attaining fairness may necessitate unique approaches and differential treatment to assist individuals who were previously disadvantaged.[footnoteRef:89] [88:  	South African Law Commission 1989:10.]  [89:  	South African Law Commission 1989:22.] 

The SALC stressed the significance of initiatives that would guarantee the equitable representation of all groups in every sector of the community. The Commission contended that affirmative action should not be considered as reverse discrimination, but rather as a remedial tool required to redress historical injustice and that this perspective is in line with the principles that were subsequently incorporated throughout the South African Constitution and judicial ideas of equality.[footnoteRef:90] The 1989 Working Paper affirmed that affirmative action was a legitimate and necessary instrument for resolving historical disparities by establishing the theoretical basis for South Africa's subsequent affirmative action programs.[footnoteRef:91] The premise of affirmative action marked an evolution from an ideology of subjugation to one of restoration and fairness.  [90:  	South African Law Commission 1989:25.]  [91:  	South African Law Commission 1989:25.] 

[bookmark: _Toc189739287]2.3.2.2 The Interim Report 2 of 1991 on Group and Human Rights
The SALC's Interim Report 2 on Group and Human Rights, published in 1991 outlined a framework for affirmative action that balanced individual and collective rights thus acknowledging the possible conflict between affirmative action and the concept of non-discrimination, but it maintained that true equality frequently necessitates differential treatment.[footnoteRef:92] It also proposed numerous suggestions to ensure that affirmative action measures were equitable and successful. It suggested the constitutional monitoring of affirmative action regulations in order to ensure that the purpose remains that of fostering equity rather than perpetuating inequality.[footnoteRef:93] Furthermore, the report noted that affirmative action should have specific and measurable goals, such as increasing the representation of historically disadvantaged groups in both educational and employment opportunities. Furthermore, the Interim Report emphasized the necessity of transparency and accountability in executing affirmative action measures by proposing the establishment of regulatory bodies which would track and evaluate these regulations in order to avert violations and to guarantee that they remained oriented towards fostering true equality.[footnoteRef:94] This perspective and approach proved essential in creating a structure for subsequent legal specifications, for instance the constitutional court's interpretation of section 9 of the Constitution, which requires affirmative action programs to be "reasonable and justifiable in an open and democratic society." [92:  	South African Law Commission 1991:41.]  [93:      South African Law Commission 1991:41.]  [94:      South African Law Commission 1991:49.] 

[bookmark: _Toc189739288]2.3.2.3 The Final Report of 1994 on Group and Human Rights
The SALC's Final Report on Group and Human Rights, issued in 1994, was the product of years of studies, contemplation, and engagement by the public on the topics of equality, human rights, and affirmative action. By 1994, South Africa was on the verge of its first democratic elections, and the urgency of rectifying previous injustices had grown even stronger. The SALC's Final Report on Group and Human Rights is likely the most consequential of these written works, given it was completed while South Africa was preparing for its first democratic elections and writing a new constitution. The study mirrored the ideals of conciliation and transformation that distinguished this time period, promoting affirmative action as a means of creating a more inclusive society. The 1994 report's recommendations are especially important since they significantly contributed to the creation of section 9(2) of the Constitution, which allows "measures designed to protect or advance persons, or categories of persons, disadvantaged by unfair discrimination."
In the Final Report, the SALC reiterated its commitment to affirmative action as an essential aspect of accomplishing substantive equality. It highlighted that affirmative action should not be considered as a long-term remedy but as a transitional measure that would enable all individuals to fully engage in society.[footnoteRef:95] The report additionally discussed concerns that affirmative action could lead to new forms of inequity or resentment; thus, in order to mitigate these risks, the Commission suggested that affirmative action policies have sunset clauses or periodically be reviewed to determine their ongoing significance and efficacy.[footnoteRef:96] [95:  	South African Law Commission 1994:60.]  [96:  	South African Law Commission 1994:67.] 

These SALC reports' recommendations helped shape the interpretation of affirmative action in South African law, particularly constitutional interpretation. By displaying affirmative action as a legally required mechanism to attain substantive equality, these results have helped shape a judiciary that is attentive to historical injustices. The Constitutional Court's subsequent interpretation of section 9, particularly in instances like Minister of Finance v Van Heerden,[footnoteRef:97] exemplifies the concepts articulated in these conclusions, where affirmative action is subjected to a test of rationality and proportionality.[footnoteRef:98] The report’s display a commitment to transparency, accountability, and the temporary nature of affirmative action policies which can be seen in South Africa's legislation, among them being the Employment Equity Act,[footnoteRef:99] which requires employers to take steps to eliminate unfair discrimination and apply affirmative action measures are measurable and time-bound.[footnoteRef:100]  [97:     (CCT 63/03) [2004] ZACC 3.]  [98:      Dupper 2008:425-444.]  [99:      Employment Equity Act 55/1998.]  [100:  	Employment Equity Act:sec. 5; Liebenberg 2006:2.] 

[bookmark: _Toc189739289]2.3.3 Constitution of the Republic of South Africa, 1996
South Africa's legislative commitment to addressing the disparities brought up by apartheid began with the country's democratic transition in 1994. The Republic of South Africa's 1996 Constitution serves as the cornerstone of this commitment. Particularly important to affirmative action is the principle of equality provision, which is contained in section 9 of the Constitution.[footnoteRef:101] This clause specifically permits actions that aim to promote people or groups who have been disadvantaged by prior discrimination, even while it gives everyone equal protection and the benefit of the law. In addition to treating everyone equally, this is referred to as "fair discrimination," which attempts to address the historical injustices brought about by apartheid. [101:  	Section 9 “(1) Everyone is equal before the law and has the right to equal protection and benefit of   the law. (2) Equality includes the full and equal enjoyment of all rights and freedoms. To promote the achievement of equality, legislative and other measures designed Chapter 2: Bill of Rights 6 to protect or advance persons, or categories of persons, disadvantaged by unfair discrimination may be taken. (3) The state may not unfairly discriminate directly or indirectly against anyone on one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth. (4) No person may unfairly discriminate directly or indirectly against anyone on one or more grounds in terms of subsection (3). National legislation must be enacted to prevent or prohibit unfair discrimination. (5) Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is established that the discrimination is fair.”] 

The Constitution clearly acknowledges historical injustices and lays out the necessity of establishing a society founded on social justice, democracy, and fundamental human rights as set out in its preamble. It further lays the groundwork for an entirely new era founded on the principles of equality, human dignity, the advancement of human rights and liberties, and the absence of racism and sexism[footnoteRef:102] and as such are considered the fundamental values of the Constitution.[footnoteRef:103] Examining the Constitution's pivotal role, it can be concluded that its adoption realized South Africa's evolution to democratic government and freedom by establishing that all of the rights guaranteed are based on equality as a substantive human right by allowing affirmative action and equality as a value by prohibiting unjust discrimination.[footnoteRef:104] Given the nation's history of colonization, slavery, patriarchy, and apartheid, which is best described as "a crime against humanity,"[footnoteRef:105] it is possible to understand how South Africa's systemic discrimination was founded on egregious abuses of basic human rights which in return speaks to the repetition and emphasis of these values. [102:  	Section 1(a) &(b).]  [103:      De Waal, Currie & Erasmus 2001:230.]  [104:      Preamble, section 1; 7 & 36; Laubscher 2004: 54-55.]  [105:  	S v Makwanyane & Another (CCT3/94) [1995] ZACC 3; 1995 329; Du Plessis & Corder 1994: 149.] 

The concepts of equality, dignity, and non-discrimination are reaffirmed by the Bill of Rights, which is contained in chapter 2 of the Constitution. It offers a more comprehensive structure for safeguarding human rights, such as the right to equitable work practices and educational opportunities. Therefore, the legal and moral basis of affirmative action is found in both the equality provision and the Bill of Rights' overall goal to establishing a just and equitable society.
According to the Constitution, "everyone is equal before the law and has the right to equal protection and benefit of the law," as per section 9(1) and the state is not allowed to discriminate against anybody unfairly, either directly or indirectly, on any of the seventeen non-exhaustive grounds[footnoteRef:106] listed in section 9(3). Furthermore, it consents to affirmative action by stating that equality entails the full and equal enjoyment of all rights and freedoms and that advancement or protection of individuals or groups of individuals who are disadvantaged by unfair discrimination may be achieved through legislative and other measures as provided for in section 9(2). However, the Minister of Finance v Van Heerden case, which lays out an internal criterion that the measures entailed in section 9(2) ought to be examined against, shows that section 9(2) cannot be declared an absolute right without any constraints. Therefore, in order to successfully defend a section 9(2) measure against challenges, the State or other institutions must demonstrate that the measure "(1) targets persons or categories of persons who have been disadvantaged by unfair discrimination, (2) is designed to protect and advance such persons or categories of persons, and (3) promotes the achievement of equality." [106:  	Namely race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual   orientation,  age, disability, religion, conscience, belief, culture, language and birth.] 

Therefore, a clear framework for comprehending affirmative action under the Constitution was established by the Constitutional Court in the seminal case of Minister of Finance v Van Heerden. Van Heerden, the defendant in this case, contested a pension plan that gave preference to black employees who had previously faced discrimination. As long as the measures are designed to protect or advance people who have been disadvantaged by past discrimination, they must also promote the achievement of equality and, finally, they must be reasonably likely to achieve the intended outcome of substantive equality, the court held that measures aimed at advancing equality for disadvantaged groups are consistent with section 9(2). In her majority opinion, Justice Moseneke stressed that affirmative action is a prerequisite for attaining true equality in a post-apartheid society rather than an exception to the right to equality. According to the court, affirmative action should be seen as a valid way to address systemic injustices, and policies should be fair, flexible, and proportionate to the inequity they are intended to remedy. The Minister of Finance v Van Heerden ruling emphasizes that affirmative action is a crucial part of South Africa's commitment to substantive equality and is not a short term nor exceptional remedy.
Although the general legal framework for affirmative action is provided by the Constitution, these principles are put into practice by particular legislative actions. The Employment Equity Act, the Broad-Based Black Economic Empowerment Act, and the Labour Relations Act are the main laws that serve as the foundation for affirmative action in South Africa. Each of these laws addresses inequality in different spheres of society in a unique but complementary way.
[bookmark: _Toc189739290]2.3.4 Employment Equity Act 55 of 1998
Employment equity in the workplace is one of the primary goals of affirmative action. Combating fundamental historical inequalities is the primary objective of the EEA in that the EEA acknowledges that there are differences in employment, occupation, and income within the national labour market as a result of apartheid and other discriminatory laws and practices.[footnoteRef:107] It also acknowledges that these differences put some groups of individuals at such severe disadvantages that they cannot be fixed by merely abolishing laws that discriminate against them.[footnoteRef:108] Therefore, it became necessary to enact employment equity laws in order to combat economic inequality in South Africa. [107:  	McDonald 1994:245.]  [108:     Preamble of the Employment Equity Act.] 

[bookmark: _Hlk183119835]In order to introduce a thorough statutory regulation of equality rights in employment, the Labour Minister released a Green Paper on Employment and Occupational Equity[footnoteRef:109] (hereinafter referred to as Green Paper). According to the Green Paper, the government was dedicated to taking "positive measures" to eradicate the disadvantage and prejudice left behind from the former apartheid state and society. It emphasized how prejudice in hiring, training, promotion, and retrenchment, as well as needless obstacles caused by the manner in which employment and training were structured, have traditionally led to discrimination in the labour market.[footnoteRef:110] Additionally, the majority of South Africans were at a disadvantage due to numerous laws, rules, and policies outside of the labour market. With specific reference to affirmative action policies, it was suggested that firms should carry out organizational audits and formulate employment equity plans for historically underrepresented groups, specifically black people, women and people with disabilities.[footnoteRef:111] [109:     Government Gazette GN 804 1996.]  [110:     Green Paper chapter 3:par.3112.]  [111:  	Green Paper chapter 2 & 4.] 

The Green Paper's position and views were echoed by the Employment Equity Bill,[footnoteRef:112] which was passed on December 1, 1997. It stated that policies, programs, and constructive action aimed at correcting historical imbalances were necessary because the inequalities brought about by apartheid laws and legislation could not be resolved by merely prohibiting discrimination. Similar to the Green Paper, the job Equity Bill contended that women, individuals with disabilities, and black people suffered substantial job disadvantages. These included significant unemployment rates, salary disparities, occupational segregation, and limited access to chances for training and development. [112:     Employment Equity Bill Government Gazette 18481 GN 1840 1997:5 & 21.] 

Reflecting on the legal and substantively equal framework established by the constitution, specifically regarding affirmative action in the workplace, the Employment Equity Act is the most important piece of legislation. Through the abolition of unjust discrimination and the application of affirmative action policies, the EEA was created to advance fair treatment and equal opportunity in the workplace with the objective of abolishing unjust discrimination while addressing employment disparities through the use of affirmative action policies. Affirmative action in South Africa is further clarified by the Auf der Heyde v University of Cape Town case which affirmed that affirmative action policies must be targeted specifically at those who were directly harmed by prior prejudice, thus reiterating that affirmative action is a suitable means of addressing apartheid's injustices, provided that it is applied proportionately and with consideration for the circumstances.
The Act further states in section 6(2)(a) that executing affirmative action actions that are in line with the Employment Equity Act's goals does not constitute unjust discrimination. 
The purpose of affirmative action, which is a legally required action, is to guarantee that qualified members of designated groups are fairly represented in all occupational categories and levels within a designated employer's workforce and the Employment Equity Act additionally describes "designated groups" as women, people with disabilities, and Black people.[footnoteRef:113] Section 13 states that in order to carry out affirmative action, an employer has to formulate an employment equity plans, do an analysis, and consult with its employees. Every designated employer, as defined in section 1, is also required to report on the progress made in carrying out a plan. This broadly includes larger businesses, which are defined as employers with fifty or more employees, as well as employers with fewer than fifty employees but with an annual turnover that is equal to or higher than the applicable turnover for small businesses, municipalities, state organs, and employers designated as such under a collective agreement.  [113:  	Employment Equity Act:sec.1;ss. 2(b);13(1) and 15(1).] 

Subsequently, a designated employer's affirmative action policies must thus address the topics specified in section 15(2) which includes identifying and removing employment barriers that negatively impact members of designated groups, promoting diversity in the workplace based on equal dignity and respect for all individuals, providing reasonable accommodations for members of designated groups, ensuring equitable representation of suitably qualified members of designated groups, retaining and developing members of designated groups, and appropriate training measures (including skills development) are all necessary. As stated explicitly in section15(3), the final two parameters do not constitute limitations, but they do entail numerical objectives and preferential treatment. 
Regarding the legal requirements for legitimate affirmative action, the EEA offers minimal guidance. Therefore, it is up to the judiciary to interpret and apply the EEA in order to address the difficult equality issues that are typically connected to the implementation of similar programs. Only the Constitution and the Republic's obligations under international law, particularly those outlined in the International Labour Organization Convention (No. 111) concerning Discrimination in Respect of Employment and Occupation, must be taken into consideration when interpreting the Employment Equity Act.[footnoteRef:114] However, to prevent what would typically result in a "reverse" discrimination claim, section 15(4) attempts to achieve a balance by granting some fairness and proportionality to members of non-designated groups by exempting a designated employer from making any decisions regarding employment policies or practices that would create an absolute barrier to the advancement or future employment of members of non-designated groups.[footnoteRef:115] [114:      Employment Equity Act:sec.3(a).]  [115:  	 Pretorius 2001:20.] 

In the Solidarity v Minister of Correctional Service case,[footnoteRef:116] the court considered a dispute concerning racial quotas in the Department of Correctional Services, testing the use of affirmative action under the EEA. The court decided that strict quotas that do not take into consideration the availability of appropriately qualified applicants from designated categories are in violation of the EEA, even though numerical targets are acceptable. The decision emphasized the need to strike a balance between promoting designated groups and making sure affirmative action policies are applied equitably and proportionately. [116:      Solidarity and Others v Department of Correctional Services and Others (CCT 78/15) [2016] ZACC 18.] 

According to the EEA, eliminating unjust discrimination and implementing affirmative action policies to address disadvantages encountered in the workplace are the two main ways that equal opportunity and fair treatment in the workplace are accomplished and actively pursued.[footnoteRef:117] An analysis of the EEA leads to the confirmation that affirmative action policy is confirmed to be one step toward achieving employment equity through "measures designed to ensure that suitably qualified people from designated groups have equal employment opportunities and are equitably represented in all occupational categories and levels in the workforce of a designated employer".[footnoteRef:118] [117:      Employment Equity Act:sec.2 (a).]  [118:  	Employment Equity Act:sec.15 (1).] 

[bookmark: _Toc189739291]2.3.5 Labour Relations Act 66 of 1995
The Labour Relations Act 66 of 1995 (hereinafter referred to as LRA) is an important turning point in South African employment law, introducing modifications to the labour setting following apartheid in South Africa. The objectives of this legislation were aimed at completely eradicating prejudice in the workplace, establishing equal treatment in the workplace, and developing equitable opportunity for all employees. To comprehend the relevance of the LRA's provisions on unfair discrimination, especially when seen through the perspective of residual unfair labour practices, it is necessary to look at the pre-1995 legal context as well as the Act's initial provisions and their evolution over time.
Prior to the LRA, South African labour law was governed by a series of legislations that unambiguously authorized, and in some circumstances encouraged, discrimination based on race and other factors such as the significant apartheid-era legislation, the Industrial Conciliation Act of 1956, which prohibited non-white labour representation and bargaining rights.[footnoteRef:119] Such legislative structures constructed and solidified a racially segregated workplace, allocating lower compensation and limiting opportunities for advancement to Black, Coloured, and Indian South Africans, essentially enacting racial discrimination in workplace interactions.[footnoteRef:120] [119:  	Barker 2007:43.]  [120:     Barker 2007:43.] 

Unfair labour practices and discrimination at work were typically not regarded as constitutional issues under these regulations. Employers possessed significant authority over hiring, salary setting, and firing, leaving employees with little to no recourse if they were treated unfairly.[footnoteRef:121] Labour tribunals and courts exercised restricted competence in handling allegations linked to employment practices, particularly those tied to racial discrimination, and these cases were frequently disregarded as lawful under the cover of distinctive development plans.[footnoteRef:122] The few provisions that did exist were insufficient to achieve substantive equality, as they primarily implemented racially discriminatory income structures and prohibited union representation for non-white workers. This regulatory structure made it difficult for oppressed groups to present arguments for equitable treatment, and there was little to no acknowledgement of the underlying socioeconomic inequities exacerbated by these practices of discrimination.  [121:     Thompson, Benjamin & De Kock 1965:112.]  [122:     Thompson, Benjamin & De Kock 1965:112.] 

The concept of "residual unfair labour practices" remained largely unexplored, with barely any understanding of what defined unconstitutional conduct in the workplace. The Labour Relations Act included transformational elements to address unfair labour practices and discrimination in South African workplaces. Section 186(2) of the LRA defines "unfair labour practices" as residual acts of unfair treatment, such as an employer's unjust conduct regarding promotion, demotion, training, and benefit distribution. The legislation proved to be a significant breakthrough because it allowed employees to dispute company practices that, while not expressly discriminatory, could result in unfair outcomes and perpetuate past disadvantages. While the LRA at first provided a framework for identifying and addressing unfair labour practices, it did not go into depth about unjust discrimination, which was addressed more fully subsequently by the Employment Equity Act. The LRA did, however, prohibit direct forms of discrimination in some instances, such as dismissal on grounds that constituted an unfair labour practice, introducing early safeguards against arbitrary or biased treatment.[footnoteRef:123]  [123:  	Van Niekerk, Smit, Christianson, McGregor & Van Eck 2019:98-104.] 

The LRA continues to serve an important role in regulating residual unfair labour practices. Section 186(2) generally defines unfair labour practices, including unfair conduct relating to promotion, demotion, probation, and disciplinary penalties other than dismissal. The LRA gives employees a way to dispute behaviours that may not meet standard criteria of discrimination but nevertheless yield inequitable consequences. The LRA complements the EEA by promoting fairness and equality in labour relations. Before the Labour Relations Act, employees had no legal protection against unjust discrimination in hiring or treatment at work on the basis of gender or race. There were no laws that prevented employers from disqualifying applicants on the grounds of gender, race, or trade union membership prior to the LRA's enactment. Despite potentially experiencing unfair discrimination, a job candidate lacked the legal authority to file a claim against their employer. Employees themselves were not doing any better when considering the history of prejudice in South Africa in that discrimination in the workplace was expressly allowed by some legislative measures.[footnoteRef:124] [124:     Unisa 2006: 156 https://uir.unisa.ac.za/bitstream/handle/10500/2012/07chapter6.pdf.] 

The LRA's dedication to advancing workplace justice and equity through collective bargaining is one of its most important features. In order to implement affirmative action policies that support the larger objectives of workplace equality, the LRA requires employers and trade unions to negotiate. In addition, the LRA gives the Commission for Conciliation, Mediation, and Arbitration (hereinafter referred to as the CCMA) the authority to settle cases involving unjust discrimination, guaranteeing that affirmative action policies are applied fairly and equally.
Therefore, significant improvements were brought about by the LRA, which supported the ideas of social justice, worker democracy, and peace. It is noteworthy because it expressly acknowledges affirmative action as a legitimate form of discrimination meant to address the structural inequities brought about by apartheid. It was thus necessary to revise the Labour Relations Act to conform to the interim Constitution when it went into effect. The revised LRA[footnoteRef:125] disentangled unfair dismissals from the definition of unfair labour practices[footnoteRef:126] and formalized the body of case law on unfair labour practices established by the Industrial Court. The LRA also defined residual unfair labour practices,[footnoteRef:127] which allowed affirmative action, and regulated various forms of unfair discrimination that could take place during employment. Despite the aforementioned changes, an employer was still permitted to implement or put into effect employment policies and practices that, in accordance with Item 2(2)(b) of schedule 7 to the Labour Relations Act, are intended to provide sufficient safeguards and promotion for individuals, groups, or categories of individuals who suffer disadvantages due to unfair discrimination, thus facilitating the fully and equal enjoyment of all benefits, freedoms and rights. [125:  	10 February 1995 which culminated in the Labour Relations Amendment Act 12 of 2002.]  [126:      Labour Relations Amendment Act: sec.185 - 189]  [127:      Labour Relations Act 66/1995: item 2(1)(a) of schedule 7.] 

The present LRA framework has been strengthened by Constitutional Court rulings that highlight substantive equality as a guiding principle in labour relations. In NEHAWU v University of Cape Town,[footnoteRef:128] the court emphasized the importance of fair labour practices as constitutionally protected rights, in line with section 23 of the Constitution, which provides every worker the right to fair labour practices. This connection demonstrates how the LRA's prohibitions on unfair labour practices contribute to a larger constitutional commitment to equality and justice in the workplace.  [128:      National Education Health & Allied Workers Union (NEHAWU) v University of Cape Town and Others (CCT2/02) [2002] ZACC 27.] 

[bookmark: _Toc189739292]2.3.6 The Labour Market Commission
The Labour Market Commission, founded in 1995 under President Nelson Mandela's government, was critical in resolving the severe inequities that existed in South Africa's labour market. The Commission's 1996 report, Restructuring the South African Labour Market: Report of the Presidential Commission to Investigate Labour Market Policy, was a significant condemnation of apartheid workplace, fighting for an employment system whose structure was broader, fairer and more advantageous with regards to economic and social transformation. The Commission's recommendations on unfair discrimination and affirmative action, exposes how the findings of the report cleared the path for South Africa's progressive labour and affirmative action regulations in the post-apartheid period.
The country's apartheid heritage has consistently denied Black, Coloured, and Indian South Africans equal access to employment opportunities, adequate working conditions, and fair earnings, necessitating a thorough study of South Africa's labour market. The labour market at the time of the Commission's conception had been defined by significant unemployment, economic inequality, and constrained opportunities for advancement for historically disadvantaged populations. Acknowledging the essential role of economic inclusion in attaining equal opportunity and achieving sustainable growth, the Labour Market Commission was charged with examining these difficulties and providing a framework for a more equitable labour market which fosters fairness and inclusivity.
The Labour Market Commission's report[footnoteRef:129] emphasized the need to eliminate all types of employment discrimination. It highlighted racial discrimination as the most prevalent and devastating type of inequality, pointing out that apartheid-era regulations had established a racially divided system in which Black South Africans were consigned to the lowest-paying positions and denied opportunities for progress. Gender discrimination was also emphasized as a serious concern, since women, especially Black women, faced fewer options in the labour market, lower pay, and high levels of employment insecurity. In promoting anti-discrimination laws, the Commission underlined the importance of making these regulations enforceable and accessible to all workers, particularly those with low incomes and vulnerable positions. It suggested the formation of specialized organizations or processes to monitor compliance and examine discrimination complaints, which were essential for fostering a climate of accountability and justice in the workplace. [footnoteRef:130] [129:  	Lewis, Ngoasheng, Baskin, Buhlungu & Bird 1996:74.]  [130:  	Lewis, Ngoasheng, Baskin, Buhlungu & Bird 1996: 82-84.] 

The Labour Market Commission[footnoteRef:131] looked at the creation of a national labour market policy in 1995 concurrently with the discussion of the Labour Relations Act revisions. It looked into ways to address labour market discrimination and establish a structure for employment affirmative action policies. The Labour Market Commission's suggestions on affirmative action were crucial to its vision of a fair labour market. The Commission's policy regarding affirmative action was influenced by the realization that formal equality alone would not be sufficient to achieve significant transformation; instead, affirmative action was thus perceived as a necessary means of ensuring that historically disadvantaged groups could overcome structural barriers and achieve equal representation in all levels of employment.[footnoteRef:132] It proposed that affirmative action programs be applied in both the public and private sectors, with a focus on areas where disparities were most significant. [131:     Labour Market Report 1996:140.]  [132:     Lewis, Ngoasheng, Baskin, Buhlungu & Bird 1996:89.] 

To assist the creation of these regulations, the Commission proposed setting targets for disadvantaged group representation, recognizing that numerical goals may help monitor progress and hold businesses accountable for genuine inclusion. However, it advised against inflexible quotas, alternatively pushing for a flexible approach that took into account the specific needs and environment of each industry. By encouraging a fair implementation of affirmative action, the Commission hoped to reduce resistance to these policies and persuade companies to accept them as part of a larger commitment to social and economic development.[footnoteRef:133] [133:     Lewis, Ngoasheng, Baskin, Buhlungu & Bird 1996:92-94.] 

To help with the implementation of anti-discrimination and affirmative action policies, the Commission advocated the establishment of organizations focused on evaluating, implementation, and consultation. It proposed the creation of a regulatory body with jurisdiction to monitor compliance with labour market rules and to advise firms on establishing and implementing affirmative action programs.[footnoteRef:134] This entity, it claimed, should work closely with trade unions, employer groups, and civil society to construct a collaborative approach to labour market restructuring.[footnoteRef:135]  [134:     Lewis, Ngoasheng, Baskin, Buhlungu & Bird 1996:96-98.]  [135:  	Lewis, Ngoasheng, Baskin, Buhlungu & Bird 1996:96-98.] 

As a result, the Labour Market Commission's 1996 report outlined a comprehensive strategy for reforming South Africa's labour market to prioritize equity and inclusion. Its proposals regarding minimizing unfair discrimination and instituting affirmative action measures helped shape the post-apartheid government's approach to employment policy changes. 
[bookmark: _Toc189739293]2.3.7 The Broad-Based Black Economic Empowerment Act
[bookmark: _Hlk183120371]The Department of Trade and Industry (hereinafter referred to as the DTI) unveiled its draft "broad based black economic empowerment" strategy document in March 2003, introducing the idea of a scorecard for evaluating the advancement of empowerment followed by the signing of the Broad-based Black Economic Empowerment Act 53 of 2003 on January 7, 2004.
Through the implementation of affirmative action measures that promote black people's economic involvement, the BBBEE Act seeks to advance black economic empowerment. This includes programs that enable black South Africans the chance to engage in the economy in a meaningful way, like enterprise development, skills development, and preferential procurement. In contrast to the EEA, the BBBEE Act concentrates on workplaces that have a wider economic impact. It aims to give black people access to capital, company ownership, and management roles in already-existing organizations. In this way, the BBBEE Act addresses the historical exclusion of black people from the mainstream of the economy, complementing the affirmative action provisions in the EEA.
[bookmark: _Hlk183120546]The three main pillars of black economic empowerment (hereinafter referred to as the BEE) are human resource development, preferential procurement, enterprise development, profit and contract sharing by black businesses, local content requirements, etc., and direct empowerment through ownership and control of businesses and assets.[footnoteRef:136] Through a system of scorecards that measure how well companies have executed empowerment programs, the BBBEE Act encourages companies to abide by its terms. Businesses that score highly on the BBBEE scorecard have a higher chance of obtaining government contracts and other business opportunities. [136:     Burger & Jafta 2010:9.] 

The Constitutional Court looked at the relationship between merit-based standards in public service and affirmative action in South African Police Service v Solidarity obo Barnard.[footnoteRef:137] The case concerned Ms. Barnard, an employee who was consistently passed over for promotions in favour of less competent applicants from specific categories. The court maintained the employer's choice, ruling that although merit plays a significant role in promotions, affirmative action is also a legitimate factor. Affirmative action policies under the EEA and BBBEE Act must be adopted to promote equality, but they must also be adaptable enough to permit nuanced implementation in certain situations, as the Barnard case highlighted. [137:  	South African Police Service v Solidarity obo Barnard (CCT 01/14) [2014] ZACC 23.] 

The use of BBBEE in the context of procurement was examined in SCAW South Africa (Pty) Ltd v National Union of Metalworkers of South Africa (NUMSA).[footnoteRef:138] In order to address the long-standing economic imbalances that still exist in South Africa, the court affirmed the BBBEE Act's tenets, holding that affirmative action policies in economic empowerment are essential. [138:     Scaw South Africa (Pty) Ltd v NUMSA obo Members and Others (J 296/2023) [2023] ZALCJHB 39 (9  March 2023).
] 

With time, the judiciary's perspective on affirmative action has changed from strict interpretation of distinctions of race to a more sophisticated and advanced view of how affirmative action may contribute to substantive equality. Affirmative action's evolution in South Africa has been greatly influenced by judicial interpretation. Evolving legal matters continue to wrestle with challenges such as the intersection of gender, race, and disability in affirmative action policy and the need to strike a balance between merit-based considerations and remedy. The courts have continuously maintained affirmative action's validity while also offering important perspectives on its use and constraints. Numerous significant decisions, such as Solidarity v Minister of Correctional Services, Van Heerden, and Barnard, have established the bounds of affirmative action, especially when it comes to striking a balance between individual rights and the group's objective of obtaining substantive equality. Affirmative action is an essential instrument for accomplishing the Constitution's transformative goals, as the Constitutional Court has underlined time and time again. However, the courts have also warned against the overreach of affirmative action policies, emphasizing that they must always be reasonable and fit for the situation. Affirmative action is crucial for addressing structural injustices, but it must be applied in a way that does not unnecessarily violate the rights of those who do not belong to specific groups, the court recognized in Barnard.
[bookmark: _Toc189739294]2.4 Substantive equality as conceptual foundation of affirmative action
The concept of equality serves as the conceptual underpinning of affirmative action and offers the tenets that direct its application in recruitment processes. The South African legal system acknowledges that historical injustices necessitate proactive steps to provide fair chances in the workplace, and its constitutional commitment to equality extends beyond formal equality to substantive equality.  According to section 9 of the South African Constitution, everyone has the right to equality. Section 9 provides that this right consists of the right not to be unfairly discriminated against as well as the right to equal protection and benefits under the law.[footnoteRef:139] The preamble, which acts as a crucial guide for interpreting the Constitution, also acknowledges equality as a fundamental constitutional value. Equality is recognized as the first substantive right in the Bill of Rights itself.[footnoteRef:140] Along with the concepts of freedom and dignity, it affects how other rights guaranteed by the Bill, are interpreted and used.[footnoteRef:141] Consequently, equality is mandated by the Constitution, which upholds it as a fundamental value and enforceable constitutional right that supports the country's democratic framework. [139:  	The Constitution:sec.9(1). ]  [140:  	Du Plessis & Corder 1994:139-140.]  [141:  	The Constitution:sec.39.] 

Section 9 of the Bill of Rights, which protects the right to equality, reads as follows: 
(1) Everyone is equal before the law and has the right to equal protection and benefit of the law. 
(2) Equality includes full and equal enjoyment of all rights and freedoms. To promote the achievement of equality, legislative and other measures designed to protect or advance persons, or categories of persons, disadvantaged by unfair discrimination may be taken. 
(3) The state may not unfairly discriminate directly or indirectly against anyone on one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth. 
(4) No person may unfairly discriminate directly or indirectly against anyone on one or more grounds in terms of subsection (3). National legislation must be enacted to prevent or prohibit unfair discrimination. 
(5) Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is established that the discrimination is fair.”
There are two concepts of equality which must be discussed in order to fully comprehend how the courts have interpreted the right to equality, and those are "formal equality" and "substantive equality".[footnoteRef:142] [142:  	Sen 1995:23-26 ; Albertyn & Goldblatt 1998:248-276; Woolman 2017:35(3)-35(8).] 

According to formal equality, an employer must treat all of its workers equally and without favouring anyone over another. It is based on the assumption that all people are equal and that treating everyone equally, will ensure equality. Therefore, formal equality ignores structural inequality. Institutionalised and systemic disparities in equality are not the focus of this type of equality, as inequalities tend to be reinforced and entrenched rather than eliminated because they ignore the real social and economic differences that exist between people and groups in society.[footnoteRef:143] Since disparities in treatment between individuals are seen as violations of the right to equality, such as different treatment based on affirmative action or redress programs, formal equality cannot tolerate these differences.[footnoteRef:144] Instead, it primarily calls for the law to act impartially toward various groups.[footnoteRef:145] [143:  	De Vos 2000: 67; Nconco 2012:1-2.]  [144:  	De Vos 2000: 67; Nconco 2012:1-2.]  [145:  	De Vos & Freedman 2021:2.] 

In contrast to formal equality, substantive equality upholds the principle that differentiating between individuals and groups to meet their various needs and interests is the fundamental component of equality, and as such, discrimination is focused on the historically disadvantaged groups as qualitatively intended to address that disadvantage. For substantive equality to be achieved, the law must guarantee equality of results and be willing to accept disparate treatment. Affirmative action is one of the many laws and programs demonstrating this idea of equality in different jurisdictions. 
It can thus be said that South Africa’s Constitution reflects the concessions made in an effort to address the conflicting visions and interpretations of the new democratic order.[footnoteRef:146] When evaluating substantive equality from a constitutional standpoint, it can be said that it is both a value and a legally enforceable right since it creates an aspirational ideal, being the realization of a society where everyone is treated equally.[footnoteRef:147] As such, this chapter makes the case that affirmative action is crucial to achieving substantive equality in South Africa by looking at pertinent legislation and significant court rulings. [146:  	Sparks 1995.]  [147:  	Minister of Home Affairs v National Institute for Crime Prevention 2005 (3) SA 280 (CC):par.21.] 

[bookmark: _Toc189739295]2.4.1 The constitutional guarantee of equality
In order to address the gross violations of apartheid and eliminate systematic inequality, the equality clause, which is enshrined in section 9 of the Constitution, provides a progressive agenda. The Constitution recognizes the significance of overcoming institutional disadvantages and supports substantive equality, in contrast to conventional ideas of formal equality (which primarily focus on ensuring equal treatment). Section 9 of the Constitution demonstrates a comprehensive approach to equality by ensuring that everyone is equal before the law and entitled to equal protection and benefit of the law in section 9(1). It embraces substantive equality by expressly enabling affirmative action along with other measures designed to advance disadvantaged groups in section 9(2), and finally forbidding unfair discrimination, whether by the state or private individuals, in sections 9(3) and 9(4).
Therefore, employers that use affirmative action must recognize that equality is more than just the lack of discrimination; it also entails an active responsibility to remove structural obstacles that continue to disadvantage particular groups. In order to achieve this, formal equality, which treats every person equally, must give way to substantive equality, which recognizes disparities in opportunity and works to address systemic injustices. However, to fully appreciate the constitutional guarantee of equality, one must also briefly ask the following: Equality of what?
[bookmark: _Toc189739296]2.4.1.1 Equality of treatment
The constitutional guarantee that everyone will be treated equally under the law, free from unjust discrimination, is recognized as equality of treatment. Section 9(1) of the Constitution creates the notion that "everyone is equal before the law and has the right to equal protection and benefit of the law." Notwithstanding, this does not imply that all situations will be treated the same way; this is simply so because identical treatment can potentially reinforce unfairness, particularly in a culture where historical disparities still exist. For instance, in President of the Republic of South Africa v Hugo[footnoteRef:148]  the court recognized that, to overcome systematic limitations, substantive equality occasionally necessitates treating different groups differently in its affirmation of a policy that pardons mothers of young children but not dads. [148:  	President of the Republic of South Africa and Another v Hugo (CCT11/96) [1997] ZACC 4:paras.113-114.] 

The principle of non-discrimination in section 9(3), which discusses forbidden grounds of discrimination, including race, gender, and religion, is closely aligned with this idea of equal treatment. In Harksen v Lane NO and Others,[footnoteRef:149] the Constitutional Court established a precise standard for judging whether differentiation qualifies as unjust discrimination. The court underlined the importance of evaluating how differentiation affects the person or group and whether it perpetuates past trends of disadvantage. Thus, the equality of treatment principle ensures that the law is conscious of societal realities by bridging the gap between theoretical legal equality and actual lived experiences. [149:  	Harksen v Lane NO and Others (CCT9/97) [1997] ZACC 12:par.44.] 

[bookmark: _Toc189739297]2.4.1.2 Equality of opportunity
Each individual, regardless of their gender, race, financial status, or various other characteristics, has an equal chance to access opportunities and resources by virtue of equality of opportunity. This encompasses socio-economic rights established in sections 26 (housing), 27 (healthcare), and 29 (education) and has its roots in section 9 of the Constitution. In actuality, this type of equality entails taking down obstacles that keep underprivileged people from fully engaging in society, whether in the areas of employment, education, or public service access. For example, affirmative action policies backed up by judgments such as Minister of Finance v Van Heerden[footnoteRef:150] are intended to level the playing field by correcting the systemic disadvantages that historically underprivileged groups endured. These actions are corrective rather than punitive toward privileged groups, with the goal of establishing fair structures that encourage inclusive involvement and being able to make use of opportunities. The focus on opportunity as a constitutional promise reflects the state's responsibility to create the conditions necessary for equitable treatment, as opposed to presuming that equality will emerge once legal inequalities are eliminated. [150:  	Minister of Finance and Other v Van Heerden (CCT 63/03) [2004] ZACC 3.] 

[bookmark: _Toc189739298]2.4.1.3 Equality in dignity
Dignity and equality are inextricably linked since they are both fundamental principles of the Constitution. The right to dignity is protected by section 10, and the constitutional court in Harksen v Lane[footnoteRef:151] underlined that equality has significance when it is linked to human dignity. When discrimination diminishes people or groups, it perpetuates stigma and exclusion, consequently, undermining dignity. This justification underscores the Constitution's understanding that oppressive historical tendencies frequently target the intrinsic value of oppressed populations. In National Coalition for Gay and Lesbian Equality v Minister of Justice,[footnoteRef:152] the connection between equality and dignity was further explored. The court determined that laws that criminalized same-sex partnerships were unconstitutional because they perpetuated discrimination and exclusion, which diminished the dignity of those who identify as LGBTQ+. The court's decision emphasized that equality is a dedication to preserving each person's inherent value rather than a mechanical application of the law. [151:  	Harksen v Lane NO and Others:par.46.]  [152:  	National Coalition for Gay and Lesbian Equality and Another v Minister of Justice and Others (CCT11/98) [1998] ZACC 15:paras.120-129.
] 

[bookmark: _Toc189739299]2.4.1.4 Equality of outcome
In order to fulfil the Constitution's transformative goals, equality of outcomes aims to guarantee that historically underprivileged groups attain equilibrium in socioeconomic scenarios. The concept of equal treatment is closely related to substantive equality, which acknowledges that formal equality is insufficient to eliminate ingrained inequalities and systemic discrimination. As maintained in Van Heerden,[footnoteRef:153] affirmative action policies seek to level the playing field by redressing historical and ongoing injustices. According to the court, these policies are constitutional as long as they address marginalized groups, are intended to promote equality, and advance substantive equality rather than establishing new disparities. In issues involving socio-economic rights, the search for equitable results is especially prominent. In Grootboom v Government of the Republic of South Africa,[footnoteRef:154] the court emphasized that the state must take reasonable measures to guarantee the progressive realization of housing rights for everyone, with an emphasis on underprivileged groups. This ruling demonstrated that equality of outcomes is not only a goal but also a legal obligation, necessitating proactive steps from the state to guarantee that social injustices are addressed. The Constitution goes beyond idealistic concepts by ensuring equality of results, integrating social justice and equity into the very structure of government. [153:  	Minister of Finance and Other v Van Heerden.]  [154:  	Government of the Republic of South Africa and Others v Grootboom and Others (CCT11/00) [2000] ZACC 19:par.13.
] 

Therefore, affirmative action serves as a constitutional obligation in South Africa, where the legacy of apartheid has resulted in persistent racial, social, and economic disparities, with the goal of attaining a fair outcome for all residents. Affirmative action policies are supported by South Africa's distinctive legislative structure, especially section 9(2) of the Constitution, which aims to address historical injustices and advance substantive equality. Affirmative action policies must be seen as a necessary part of equality rather than as an exception to it.
[bookmark: _Toc189739300]2.5 Defining formal equality
Formal equality, generally translated as "equality before the law," is a concept indicating that everyone should be treated equally in situations that are comparable and free from prejudice and improper preference.[footnoteRef:155] This perspective, which emphasizes impartiality and the consistent implementation of laws, has its roots in the liberal tradition of equality. According to section 9(1) of the Constitution, "everyone is equal before the law and has the right to equal protection and benefit of the law" and as such formal equality seems to be in line with the constitutional obligation. It considers inequality to be a phenomenon that can be eliminated by treating everyone equally and draws an inference that everyone is an equal holder of rights.[footnoteRef:156] Consequently, formal equality bypasses systemic disparities. Real social and economic discrepancies between individuals are disregarded, and norms that seem unbiased are actually driven by a series of specific requirements and standards held by leading or historically elite groups.[footnoteRef:157] [155:  	Dupper 2004:16-20.]  [156:  	De Waal 2001:128-134.]  [157:  	De Vos 2000:67.] 

By ignoring the differences that already exist in society and by rather concentrating on the demands of dominant groups, formal equality might inadvertently exacerbate inequality.[footnoteRef:158] Based on the viewpoints of those whose circumstances are historically privileged, this strategy treats everyone equally, ignoring the systemic disadvantages that those without opportunity have to face. This viewpoint, therefore, falls short in recognizing or resolving disparities, let alone effectively defending and advancing equality.[footnoteRef:159] Additionally, formal equality ignores the fact that organizations and systems of society commonly conceal inbuilt prejudices that marginalize people without financial, educational, or social power privileges while favouring those who do.[footnoteRef:160] [158:  	De Vos 2000:67.]  [159:  	De Vos 2000:290.]  [160:  	Nconco 2012:2.] 

Formal equality is an idealistic goal as opposed to a feasible means of attaining justice since it cannot eliminate deeply ingrained discriminatory conduct. It regularly disputes the validity of affirmative action on the grounds of ethical objections and does not support proactive steps towards eliminating inequality.[footnoteRef:161] By ignoring the necessity of intentional engagement to address structural deficiencies, this complacent approach ignores the underlying causes of inequality and lengthens periods of inequality and marginalization.[footnoteRef:162] [161:  	Wentholt 1999:56.]  [162:  	Wentholt 1999:56.] 

The core idea and value of diversity are undermined when conformity is emphasized.[footnoteRef:163] Finley's criticism of formal equality, which she argues marginalizes, disempowers, and makes obscured groups like women who are most unlikely to meet the white male criterion of homogeneity aligns with this viewpoint.[footnoteRef:164] As opposed to recognizing and appreciating the diversity of society, such a strategy eradicates the unique lived experiences of marginalized groups and maintains their exclusion and thus it reduces the chance to correct structural injustices and promote a more inclusive definition of equality.  [163:  	Flax 2005:190-207.]  [164:  	Finley 1986:1153.] 

Due to the restrictions of formal equality, an increasingly beneficial approach is aimed at ensuring that legislation and regulations do not exacerbate or reinforce the excluded status of people who are already socially, politically, or economically impoverished. Such a strategy places greater importance on addressing systemic inequalities while minimizing the introduction of additional burdens on vulnerable groups.[footnoteRef:165] By shifting its attention from neutrality to actively combating subordination, a more substantive concept of equality would be better equipped to promote a far more equitable and inclusive society that takes historical and structural disparities into consideration.[footnoteRef:166] A democratic society has thus been predicated on the fundamental tenet of equality since it is widely acknowledged that equality and non-discrimination are correlated.[footnoteRef:167] Although the term "discrimination" in daily speech implies difference, in legal contexts, it typically refers to the differential treatment of an individual or group of individuals that places them at a disadvantage. It has been argued that equality by itself doesn't really help fight significant disadvantage.[footnoteRef:168] An evolution from the conventional idea of formal equality or treating like the same and those that are unlike, differently,[footnoteRef:169] is represented by the concept of substantive equality.  [165:  	Smith 2014 609-632.]  [166:  	Smith 2014:609-632.]  [167:  	Grant 2007:300; McCrudden 2004:581-668.]  [168:  	Westen 1982:537.]  [169:  	Bywater & Bywater 1894:112-117.] 

[bookmark: _Toc189739301]2.6 Defining substantive equality
[bookmark: _Toc189739302]2.6.1 General and jurisprudential definitions
In contradiction to formal equality, substantive equality advances the Aristotelian ideal by transcending beyond the assumption that equal treatment can be confined to similarities. Recognising that treating people exactly the same in uneven circumstances might exacerbate instead of mitigating inequities, and such, it stresses the necessity of equality by taking different perspectives into account.[footnoteRef:170] In substantive equality, the principle that "those who are different should be differently treated" is central. It emphasizes that equality involves acknowledging and attending to the unique needs and interests of various groups in addition to treating people equally in comparable circumstances and that in some situations, distinguishing between people or groups in order to maintain justice and account for such differences is the true significance of equality.[footnoteRef:171] [170:  	Wenholt 1999: 58; Albertyn & Kentridge 1994:149-178.]  [171:  	Wenholt 1999: 58; Albertyn & Kentridge 1994:149-178.] 

In order to achieve substantive equality, an asymmetric technique that actively seeks to level the playing field by addressing "equality of opportunity" and "equality of results" needs to be implemented.[footnoteRef:172] In addition to eradicating obstacles that keep some groups from accessing the workforce or holding public office, this includes making sure that social resources and opportunities are dispersed more fairly throughout society.[footnoteRef:173] This demands that initiatives take into account the various beginning points and difficulties that people or groups may encounter, going past official, standardized approaches.[footnoteRef:174]  [172:  	Smith 2014:609-632.]  [173:  	McCrudden 2003:1-38.]  [174:  	McCrudden 2003:1-38] 

The principle of equality is predicated upon the notion that knowledge and expertise are evenly distributed throughout different social classes, regardless of gender, colour, or ethnicity. This perspective assumes that people of all ethnic backgrounds, males, and women, have equal potential.[footnoteRef:175] Equal outcomes would follow naturally from the full realization of the equal opportunity concept, which would mean that groups like men, women, Blacks, whites, and ethnic minorities would be proportionately represented in positions of influence and power based on their numbers in society.[footnoteRef:176] According to this logic, systematic or structural discrimination ingrained in particular societal practices must be held accountable for notable differences in results, such as underrepresentation in leadership positions.[footnoteRef:177]  [175:  	UNSEC Final Report Prevention of Discrimination:par.35.]  [176:  	UNSEC Final Report Prevention of Discrimination:par.35.]  [177:  	UNSEC Final Report Prevention of Discrimination:par.35.] 

Furthermore, by admitting that opportunities are impacted by historical and social variables, such as gender and colour, this concept of equality stands in striking opposition to formal equality.[footnoteRef:178] Substantive equality, therefore, takes into account the manner in which such larger social dynamics affect access to opportunities and resources, whereas formal equality typically concentrates on individuality.[footnoteRef:179] Affirmative action aims to address prevailing disparities by advancing people or groups to a level where they may compete on a more equal foundation. In sectors like education, employment, and resource access, such an approach guarantees that marginalized individuals are given the opportunity to catch up with the majority of the population.[footnoteRef:180] Therefore, affirmative action serves as a corrective tool, focusing on actual disparities in order to achieve proportional representation, especially in institutions such as employment. The fundamental principle of affirmative action being substantive equality consequently imposes a positive obligation on the state to take definitive steps to address and eradicate residual consequences of historical discrimination.[footnoteRef:181] This perspective is consistent with the section 9(2) of the Constitution in that a lack of action on the part of the state is seen as implicit endorsement of the persistence of social injustices. [178:  	Du Toit 2006:430.]  [179:  	Banton 1994:5.]  [180:  	UNESC Progress Report Prevention of Discrimination:par.90.]  [181:  	Dupper 2004:1280.] 

[bookmark: _Toc189739303]2.6.1.1 President of the Republic of South Africa and Another v Hugo (CCT11/96) [1997] ZACC 4
[bookmark: _Hlk189586002]The Constitutional Court was entrusted with determining whether a presidential order issued under South Africa's 1996 interim Constitution was fair in the case of President of the Republic of South Africa v Hugo. In 1994, President Nelson Mandela exercised his prerogative powers under section 82(1)(k) of the interim Constitution and issued a Presidential Act granting special remission of sentences to certain categories of prisoners.[footnoteRef:182] Among the categories of beneficiaries were "all mothers in prison on 10 May 1994, with minor children under the age of twelve years"​. The respondent, John Phillip Peter Hugo, was a male prisoner with a minor child under twelve years of age. He challenged the decision, arguing that it amounted to unfair gender-based discrimination as it excluded fathers in the same position.[footnoteRef:183] The main question was whether, in accordance with section 8 (the equality article) of the interim Constitution, the President's remission order, which excluded fathers and exclusively provided benefits to imprisoned mothers with minor children, amounted to unfair discrimination.[footnoteRef:184] The court used sections 8(1) and 8(2) of the interim Constitution, which forbid unjust discrimination on a number of reasons, including gender, and provide equality before the law. If the differentiation was based on a reasonable basis and caused substantive inequity, it was considered unfair discrimination.​[footnoteRef:185]  [182:  	President of the Republic of South Africa v Hugo:par.2.]  [183:  	President of the Republic of South Africa v Hugo:par.2.]  [184:  	President of the Republic of South Africa v Hugo:par.3.]  [185:  	President of the Republic of South Africa v Hugo:par.33.] 

The court recognized that the remission order established a discrimination based on gender, it did, however, hold that the regulation was intended to address the disproportionate amount of caregiving that women often provide.[footnoteRef:186]  The court reasoned that the President's decision was predicated on the idea that mothers are typically the primary caregivers, and the remission was intended to lessen the suffering that minor children whose mothers were incarcerated endured.[footnoteRef:187]  Even though the decision discriminated based on gender, the court pointed out that the President was acting within the bounds of his vast discretionary authority of mercy and that it was neither unreasonable nor arbitrary.[footnoteRef:188] Protecting children's welfare by giving priority to their primary caregivers was determined to be an acceptable government goal.​ The remission order was maintained by the Constitutional Court, which concluded that it did not constitute unjust discrimination. Although the order treated male and female inmates differently, the court determined that it was justified in the larger context of attaining substantive equality. The High Court's decision in Hugo's favour was overturned once the appeal was granted.[footnoteRef:189] [186:  	President of the Republic of South Africa v Hugo:par.36.]  [187:  	President of the Republic of South Africa v Hugo:par.36.]  [188:  	President of the Republic of South Africa v Hugo:par.46.]  [189:  	President of the Republic of South Africa v Hugo:par.53.] 

The case highlights the need to take historical disadvantages and societal roles into account when determining the fairness of gender-based policies, much like employers must justify affirmative action measures in compliance with section 9(2) of the Constitution. The legal question directly related to the broader concept of equality, particularly in the workplace, as it examines whether differentiation based on gender is justifiable in law. The court's ruling is significant for employment law, where affirmative action and gender-based distinctions in policies, such as parental leave and caregiving responsibilities, must be evaluated within the framework of substantive equality.
[bookmark: _Toc189739304][bookmark: _Hlk189591662]2.6.1.2 National Coalition for Gay and Lesbian Equality and Another v Minister of Justice and Others (CCT11/98) [1998] ZACC 15
[bookmark: _Hlk189591746]The National Coalition for Gay and Lesbian Equality and Another v Minister of Justice case focused on whether regulations that make consenting sexual activity between adult men illegal are constitutional. The South African Human Rights Commission and the National Coalition for Gay and Lesbian Equality, the applicants, contested the common law crime of sodomy as well as legal provisions that made various male-to-male sexual acts illegal and included sodomy in legislative schedules like the Security Officers Act and the Criminal Procedure Act.[footnoteRef:190] The main legal issue was whether the Constitution's guarantees of equality (section 9), dignity (section 10), and privacy (section 14) had been violated by prohibiting sodomy. Section 36 of the Constitution, which is known as the general limitations clause, required the court to decide whether any restrictions on fundamental rights could be justified. The court reiterated that formal equality, which calls for everyone to be treated equally under the law, is not the only thing that the Constitution guarantees. Rather, it promotes substantive equality, which necessitates resolving historical and institutional barriers in order to actually attain equality.[footnoteRef:191] This method acknowledges that some groups, like LGBTQ+ people, have experienced discrimination and that their historical and structural exclusion from full participation in society cannot be resolved by just treating them the same as everyone else. [190:  	National Coalition for Gay and Lesbian Equality and Another v Minister of Justice:par.1.]  [191:  	National Coalition for Gay and Lesbian Equality and Another v Minister of Justice and Others:paras.61-64.] 

The court disregarded any argument in favour of keeping the sodomy restrictions in place. It concluded that public morality by itself cannot be a valid justification for restricting constitutional rights because doing so would reinforce prejudice rather than eliminate it.[footnoteRef:192] It was discovered that while laws that criminalized sodomy permitted identical behaviour between heterosexual couples, they specifically targeted homosexual men. This distinction supported the High Court's invalidity decision since it had no logical relationship to any justifiable state interest.[footnoteRef:193] The court emphasized in its decision that substantive equality, dignity, and privacy are the cornerstones of South Africa's constitutional democracy. It underlined that in order to guarantee that excluded groups attain full and equal participation in society, regulations that have their roots in historical prejudice must be overturned.[footnoteRef:194] The decision established a standard to guarantee that members of the LGBTQ+ community are not denied job opportunities because of their sexual orientation. By overturning sodomy statutes, the court upheld the rule that discrimination in the workplace should never be justified by private, consenting adult behaviour. [192:  	National Coalition for Gay and Lesbian Equality and Another v Minister of Justice and Others:par.37.]  [193:  	National Coalition for Gay and Lesbian Equality and Another v Minister of Justice and Others:par.11.]  [194:  	National Coalition for Gay and Lesbian Equality and Another v Minister of Justice and Others:paras.61-64.] 


[bookmark: _Toc189739305]2.6.1.3 Minister of Finance and Other v Van Heerden (CCT 63/03) [2004] ZACC 3
[bookmark: _Hlk189594798]The Constitutional Court expanded the notion of substantive equality in the South African context by offering a thorough articulation of the concept in Minister of Finance v Van Heerden. The issue concerned the legitimacy of a pension plan that gave apartheid-disadvantaged people preferential treatment.[footnoteRef:195] It started when regulations governing pension funds that offered political office holders varied employer contributions from 1994 to 1999 were challenged. Prior to and following 1994, Frederik Jacobus van Heerden, the respondent, was a member of Parliament for the National Party. The establishment of a new pension system, the Political Office-Bearers Pension system (the Fund), coincided with the shift to democracy. Members of Category C received a lower employer contribution rate than those in other categories. Van Heerden, a member of Category C, contested this distinction, claiming it was unjust discrimination. The High Court decided in his favour, ruling that the laws governing the pension fund were unconstitutional. The finance minister filed an appeal with the Constitutional Court after being displeased with the decision. [195:  	Minister of Finance v Van Heerden:paras.1-3.] 

The Constitutional Court's primary inquiry was whether the pension fund's various employer contributions violated section 9 of the Constitution by constituting unjust discrimination. Affirmative action measures under section 9(2) of the Constitution, which permits actions intended to advance individuals or groups who were disadvantaged by prior discrimination, required the court to decide whether this divergence was justifiable. The legitimacy of the pension fund's establishment in accordance with constitutional criteria was another issue.
Section 9 of the Constitution, which guarantees the right to equality, was applied by the Constitutional Court in resolving these issues.[footnoteRef:196] The court reaffirmed the three-pronged test for determining whether a measure qualifies as legitimate affirmative action under section 9(2):[footnoteRef:197] whether the measure targets individuals or groups of individuals who have been disadvantaged by unfair discrimination; whether the measure is intended to protect or advance such individuals or groups of individuals; and whether the measure advances the achievement of substantive equality. [196:  	Minister of Finance v Van Heerden:paras.28-31.]  [197:  	Minister of Finance v Van Heerden:par.37.
] 

The Constitutional Court determined that the pension fund rules were legitimate affirmative action measures under section 9(2) after using this test. According to the Court, the pension plan was created to make up for previous benefit differences between members of the previous regime's Parliament, who had benefited greatly from the CPF, and members of the new democratic Parliament, who were primarily disadvantaged during apartheid. The court further ruled that well-crafted corrective actions need to be regarded as constitutional, rejecting the claim that affirmative action policies were to be believed to be unjust under section 9(5). In the end, the Constitutional Court affirmed the appeal and reversed the ruling of the High Court, establishing that the disproportionate contributions made to the pension fund were legal and did not constitute unjust discrimination.
The Van Heerden case has important ramifications for workplace equality, especially with relation to employment equity initiatives and affirmative action regulations. One of the most important takeaways from this decision is that, provided they meet section 9(2) requirements, workplace practices intended to remedy historical injustices do not constitute unfair discrimination. This idea is directly applicable to work environments when prior disadvantages are addressed by initiatives like targeted training programs, preferential hiring, or promotions. According to the ruling, affirmative action policies must be formulated to target historically underprivileged groups, be logically designed to promote those groups, and contribute to substantive equality rather than merely establishing new forms of privilege or exclusion in order to be legally valid.

[bookmark: _Toc189739306]2.6.2 The goals of substantive equality
A strong dedication to resolving long-standing injustices and advancing true social justice is reflected in the constitutional basis for substantive equality. Substantive equality recognizes the widespread effects of historical, social, and economic disadvantages and aims to address them through more comprehensive, focused approaches, in contrast to formal equality, which promotes equal treatment regardless of pre-existing imbalances. This method, which is based on constitutional ideals that place a high value on equality, freedom, and human dignity, calls for a shift away from strict uniformity and toward a more transformational conception of rights and responsibilities. The redistributive justice concept, on which it is partially based, contends that action must be made to address historical discrimination as doing otherwise would put individuals and groups in a different starting position. As a result, the concept of substantive equality holds that the state has an obligation to take positive action to address the effects of discrimination to implement affirmative action policies.[footnoteRef:198]  [198:  	De Vos 2000:68.] 

The argument for a substantive approach to equality stems from South Africa's history, as stated in the National Coalition for Gay & Lesbian Equality case: "People who belong to specific categories have historically faced significant unfair discrimination, especially in a country like South Africa." It is not enough for the Constitution to merely guarantee the repeal of laws that have historically led to such unjust discrimination through its Bill of Rights. The negative effects of past unfair discrimination are often long-lasting; they do not end when the underlying reasons are removed, and they may persist for a long period of time or even forever if they are not addressed. Delays in equality are just as denials of justice.”[footnoteRef:199] [199:  	National Coalition for Gay & Lesbian Equality & another v Minister of Justice & others (1998) 12 BCLR 1517 (CC):1546.] 

By examining its goals, this discussion shows how substantive equality may improve society by removing social barriers and fostering inclusivity. The notion of substantive equality prioritizes resolving long-standing gaps through preventative approaches like affirmative action and legislation which is designed to address lasting inequalities. As it explores how substantive equality explains intersectional disadvantage, it highlights the importance of various interventions in efficiently meeting multiple needs.
From the definitions above, the following ‘goals / objectives’ of affirmative action can be identified: (i) Addressing the effects of past discrimination; (ii) Ensuring an equal outcome for everyone; (iii) Protecting the inherent dignity of everyone; (iv) Transforming society.
[bookmark: _Toc189739307]2.6.2.1 Addressing the effects of past discrimination
The notion of substantive equality comprehends that the South African society continues to suffer persistent inequality as a result of past transgressions.[footnoteRef:200] The apartheid government cemented racial and gender inequality, leading to profound differences in the availability of and access to resources, education, and opportunities for certain designated members. Consequently, by taking these disparities and its lasting effects into account and implementing measures to overcome them, substantive equality seeks to address them.[footnoteRef:201]  [200:  	Nconco 2012:2-3.]  [201:  	Nconco 2012:6-7.] 

The extensive political, socioeconomic and legal framework that underpins inequality in South Africa is characterized by institutional marginalization. During the apartheid era, regulations that maintained racial segregation prevented Black South Africans from obtaining property, favourable employment opportunities, and distinguished schooling chances.[footnoteRef:202] The lack of inclusion was not just racial but also categorized according to gender with Black women in particular facing a range of discriminatory behaviours. The dedication to substantive equality in the Constitution is informed by this historical context, emphasizing the need to eradicate systemic disadvantage and advance inclusivity. [202:  	Brink v Kitshoff NO (CCT15/95) [1996] ZACC 9:par.40.] 

The importance of correcting past mistakes was made clear by the Constitutional Court in the case of Minister of Finance v Van Heerden. The court found that a consideration of social, political, and historical contexts is necessary for confronting the enduring prejudices faced by marginalized groups using substantive equality.[footnoteRef:203] This court's decision highlighted the transformational requirement of section 9(2) of the Constitution, which allows affirmative action to essentially advance equality. [203:  	Minister of Finance v Van Heerden:par.27.] 

Inequality contributes to cycles of poverty and social marginalization in addition to producing economic suffering. In South Africa, where disadvantaged groups are often pushed to the boundary of both political and economic empowerment, inequality manifests itself in a variety of ways, including differences in access to justice, education, and employment prospects.[footnoteRef:204] Substantive equality aims to remove the structural barriers that sustain inequality, such as differential possibilities for education, which perpetuates difficulties over generations by causing a compounding effect on employment opportunities.[footnoteRef:205] The Constitutional Court recognized in National Coalition for Gay and Lesbian Equality v Minister of Justice that merely removing discriminatory laws is insufficient to eradicate the legacy of past injustices; thus, proactive measures are required.[footnoteRef:206] [204:  	Fredman 2001:145-168.]  [205:  	Andrews 1997:82.]  [206:  	National Coalition for Gay and Lesbian Equality v Minister of Justice:par.16.] 

One of the core ideas of substantive equality is the acknowledgment of intersectional disadvantage and the intensified impacts of overlapping forms of historical discrimination. For example, Black women experience prejudice due to their gender and socioeconomic situation in addition to the colour of their skin.[footnoteRef:207] Substantive equality, thus, necessitates a thorough strategy that considers various interconnected challenges in order for remedial initiatives to effectively address the everyday situations of marginalized groups.[footnoteRef:208] The Constitutional Court highlighted the overlapping nature of disadvantages in President of the Republic of South Africa v Hugo,[footnoteRef:209] particularly the unique challenges faced by women in patriarchal cultures as the primary caregivers. In order to rectify gendered disparities, the court recognized the need for differential treatment and established program that granted women with minors’ precedence for sentence reductions.[footnoteRef:210] This instance shows how attaining substantive equality requires taking specific steps to achieve justice and equity. [207:  	Albertyn 2007:253.]  [208:  	Bhe and Others v Khayelitsha Magistrate and Others (CCT49/03) [2004] ZACC 17:par.80.]  [209:  	President of the Republic of South Africa v Hugo:par.81.]  [210:  	President of the Republic of South Africa v Hugo:par.81.] 

The issue of unfair treatment in municipal service costs was dealt with by the Constitutional Court in City Council of Pretoria v Walker.[footnoteRef:211] As per the court, attaining substantive equality requires a technique that is attentive to the larger setting and acknowledges the historical difficulties that specific communities have faced. Therefore, even if uneven treatment may appear discriminatory at first, it can be justified when it seeks to address systemic inequalities and promote justice. The court also emphasized the need for equitable and proportionate discrimination in Harksen v Lane NO.[footnoteRef:212] In evaluating discrimination allegations, the judgment created a three-step process that requires courts to consider the impact of the treatment on the complainant's dignity as well as the broader social context of inequality.  [211:  	City Council of Pretoria v Walker (CCT8/97) [1998] ZACC 1:par.140.]  [212:  	Harksen v Lane NO and Others (CCT9/97) [1997] ZACC 12:par.50.] 

[bookmark: _Toc189739308]2.6.2.2 Ensuring an equal outcome
Equality of outcome, which aims to ensure that all groups in society have equitable representation and access to opportunities, is a crucial component of substantive equality. Section 9(2), commonly identified as the "equality clause," mandates that those who are discriminated against must also be given equal rights and opportunities for progress. According to section 9(2), laws and other actions intended to safeguard or improve the lives of those who are harmed by unjust discrimination may be implemented in order to further the attainment of equality. As a result, affirmative action policies must ultimately result in proportionate representation of groups in the workplace since their primary goal is to address imbalances where real inequities prevail.[footnoteRef:213]  [213:  	Nconco 2012:3, UNESC Progress Report Prevention od Discrimination:par.90.] 

To achieve an equal outcome, treating people differently may be required or appropriate. While equality of outcomes focuses on a more equitable distribution of benefits, equal treatment is based on the notion of legal fairness brought about by identical treatment.[footnoteRef:214] In contrast to their privileged counterparts, historically marginalized groups particularly women, people with disabilities, and Black South Africans are at a significant disadvantage in South Africa's socioeconomic environment, which was brought about by the institutionalized discrimination of apartheid. Therefore, notwithstanding differences in origins or situations, substantive equality aims to guarantee that individuals and groups achieve equitable results. [214:  	Gardner 1989:13.] 

The philosophical underpinnings of substantive equality, which represent an egalitarian perspective on social justice, places a strong emphasis on the intrinsic value of justice and equitable opportunity distribution.[footnoteRef:215] This point of view prioritizes attaining tangible, equitable outcomes for individuals, especially those from historically marginalized and disadvantaged groups, in addition to eradicating overt discrimination. Thus, equality of outcome is viewed as a moral duty intended to reduce systemic inequities and eradicate ingrained social hierarchies.[footnoteRef:216]  [215:  	Mill and Collini 1989:13.]  [216:  	Mill and Collini 1989:13.] 

By allowing underrepresented groups to attain participation and opportunity levels on par with the general population, affirmative action aims to establish the conditions necessary for equality of outcome. Affirmative action seeks to eliminate structural barriers so that all people and groups can eventually attain comparable outcomes, rather than just levelling the playing field at the beginning.[footnoteRef:217] By emphasizing equity in outcomes rather than just access, this approach makes sure that participation and representation in all sectors mirror the demographics of society. Therefore, it is important to evaluate affirmative action measures based on their capacity to lessen outcomes gaps for targeted groups. These actions must guarantee that systemic obstacles preventing the bulk of these groups from fully participating in society are removed. The values of efficacy and fairness must also be maintained by ensuring that the policies are designed and executed in a manner that is reasonably capable of producing the desired results.[footnoteRef:218] [217:  	Dupper 2002: 275-292.]  [218:  	South African Police Service v Solidarity obo Barnard: paras.40 – 41.	] 

Significant equality in the workplace is implemented by the Employment Equity Act, which mandates affirmative action and suitable accommodations. By putting rules in place that expressly target historically underrepresented groups, section 15 of the EEA highlights how important it is to eliminate systemic barriers and promote fair representation. Reasonable accommodation, in particular, calls for modifications to workplace policies or procedures to ensure that preventable barriers do not obstruct equality of outcome and allow individuals with disabilities and other marginalized groups to function efficiently. Hence, reasonable accommodation underscores that proactive, customized measures are required to get equitable results, particularly for those who encounter intensified obstacles caused by intersectionality.
It is now evident that achieving substantive equality is capable of being achieved through affirmative action. Unlike formal equality, which would demand equal treatment regardless of social background, substantive equality takes historical injustices and systematic disadvantages into account. The concept of affirmative action is consequently in line with the Constitution's transformative goals since it encourages equitable outcomes rather than merely equal opportunity. Rather than providing excessive advantages, the goal of substantive equality is to level the playing field. Affirmative action policies provide the groundwork for a more diverse and equitable society by emphasizing equitable representation and economic inclusion.
[bookmark: _Toc189739309]2.6.2.3 Protecting inherent dignity
Maintaining the inherent value of each individual is another goal of substantive equality, in addition to pursuing equal outcomes and correcting historical injustices. This focus on dignity recognizes that equality and appreciating each person's intrinsic value regardless of their social, historical, or economic background are closely related. In order to achieve substantive equality, upholding dignity demonstrates a stronger moral and constitutional commitment to establishing a society where everyone is valued and treated fairly. Human dignity is enshrined as the cornerstone of equality in section 1 of the Constitution, which defines it as a fundamental principle of the Republic. In addition, section 10 states that "everyone has inherent dignity and the right to have their dignity respected and protected." Thus, according to this constitutional framework, dignity is not just an ideal but also a necessary value that influences the application of equality.
As our courts have explicitly affirmed, attaining equality necessitates recognizing the equal moral worth of every individual. Courts often examine the relationship between the right to equality and the core constitutional value of human dignity when developing case law to elucidate its meaning. In President RSA v Hugo, the Constitutional Court provided the following description of this crucial connection between equality and human dignity: "The prohibition on unfair discrimination aspires not merely to avoid discrimination against those belonging to underprivileged classes. It looks for more than that. The recognition at the core of the ban on unjust discrimination that our new constitutional and democratic system's goal is the creation of a society in which everyone is treated equally, with respect and decency irrespective of their affiliation with various groups.[footnoteRef:219] In Prinsloo v Van der Linde,[footnoteRef:220] the court further demonstrated its explicit links between the right to equality and the value of human dignity by stating: "We are emerging from a period of our history during which the humanity of the majority of the inhabitants of this country was denied." Instead of being viewed as individuals with boundless value, they were viewed as objects whose identities could be determined at will by people in positions of authority. In other words, their intrinsic dignity was not acknowledged.  [219:  	President of the Republic of South Africa and Another v Hugo:par.41.]  [220:   	Prinsloo v Van der Linde and Another (CCT4/96) [1997] ZACC 5:par.31.] 

Whether it is systemic or direct, discrimination frequently violates the dignity of individuals who are impacted. The concept of substantive equality acknowledges that in order to repair and preserve the dignity of those who are disadvantaged, laws or policies must actively combat these discriminatory behaviours. This was demonstrated by the court in National Coalition for Gay and Lesbian Equality v Minister of Justice, which overturned sodomy legislation that dehumanized and disenfranchised the LGBTQ+ population. The court's decision recognized that these restrictions denied people their right to dignity by sustaining social injustices and stigma. In Minister of Finance v Van Heerden, the court stressed that evaluating the implications of policies on people’s dignity in addition to assessing their fairness is necessary for substantive equality. Policies that disregard previous injustices or prolong inequality can degrade the dignity of oppressed people. In order to achieve substantive equality, a comprehensive strategy that targets systemic inequalities and guarantees that people feel appreciated and respected in society is required. There are wider societal repercussions when dignity is preserved by substantive equality. By dispelling myths and encouraging respect amongst various groups, it strengthens social cohesion. This is consistent with egalitarian ideas, which view dignity as a human quality that bridges societal boundaries.[footnoteRef:221]  [221:  	Sachs 2011.] 

Through its interpretation of the concept of dignity in connection to equality, the Constitutional Court has given reality to the principle of "equal concern and respect." This fundamental principle of the Constitution seeks to guarantee that every person is seen as deserving of respect and worth in a democracy. In essence, applying dignity to equality entails identifying and correcting arbitrary or unreasonable treatment of people or groups, especially when that treatment is motivated by unlawful considerations like race. In Pretoria City Council v Walker, the court addressed the racially unequal execution of municipal debts in order to illustrate this concept. The approach that ultimately settled the case was one in which primarily white areas faced strict enforcement procedures, while primarily black communities were not prosecuted for unpaid municipal debts. The court determined that this discrepancy was unreasonable and a breach of the equal treatment principle since it made an arbitrary and unjustified distinction between racial categories. It came to the conclusion that this policy violated the dignity of persons it applied to in addition to discriminating unfairly thus highlighting the relationship between equality and dignity. Protecting inherent dignity is therefore both a fundamental objective and a consequence of substantive equality.
[bookmark: _Toc189739310]2.6.2.4 Transforming the society
South Africa's constitutional democracy is based on the transformative objective of substantive equality, which is firmly anchored in the country's dedication to eliminating the systematic injustices that apartheid encouraged. In order to establish a society and workplace that represents meaningful fairness and diversity, transformation aims to not only correct historical wrongs but also reevaluate the processes and structures that uphold inequality.[footnoteRef:222] As such, the objective is to effectively bring about systemic reform; this concept represents an idealistic vision of substantive equality that goes further than formal equality. A study of the various rulings on equality dispensed by the Constitutional Court, has led us to the belief that substantive equality has at least four qualities that give it "transformative potential": (i) a focus on comprehending inequality in light of its historical and social context; (ii) a primary concern with how the alleged inequality affects the complainant; (iii) an appreciation of diversity as a positive aspect of society; (iv) and attention to the right's purpose and underlying values in a way that shows a direct or indirect concern with resolving systemic disadvantage or subordination.[footnoteRef:223] Therefore, deliberate demolition of the systems that uphold privilege and disadvantage is a prerequisite for transformation.[footnoteRef:224] [222:  	Freedman 2018:175.]  [223:  	Pateman 2005:22-35; Bock & James 1992:17, 28; Albertyn 2007:258.]  [224:  	The Constitution:sec.9(2).] 

Substantive equality serves as a dynamic instrument for attaining equity, requiring the state to work proactively to eliminate discriminatory systems and provide people with real access to equal opportunities. In addition to highlighting the significance of fair treatment, constitutional jurisprudence on substantive equality upholds the principles of democracy, participation, and social cohesion within the larger framework of human rights by promoting an atmosphere that values diversity and inclusion. 
The South African judiciary has greatly aided the definition and advancement of the transformative objective of substantive equality. The Constitutional Court outlined the fundamental principles of affirmative action policies in Minister of Finance v Van Heerden, stressing that these policies must be logically related to the goal of addressing historical disadvantage and must not cause excessive harm to others. The court acknowledged that in order to establish a society that is marked by substantive equality rather than just formal equality, transformation entails addressing fundamental inequities.[footnoteRef:225] An additional significant judgment that demonstrated the conflict between individual rights and transformation was South African Police Service v Solidarity obo Barnard. In order to achieve equal representation in the workplace, the court affirmed the need for affirmative action policies and affirmed their enforcement. Justice Moseneke pointed out that transformation is an essential requirement in order to eliminate the deeply ingrained heritage of apartheid and make sure that workplaces represent the demographic variety that makes up the wider population. The court's ruling emphasized how crucial it is to strike a balance between the right of the individual and the larger social goal of eliminating systemic inequity.[footnoteRef:226] [225:  	Minister of Finance v Van Heerden:par.30.]  [226:  	South African Police Service v Solidarity obo Barnard:paras.42-45.] 

Therefore, the first thing to consider when evaluating affirmative action measures is whether or not their effects advance the equality aim outlined in the Constitution. In South Africa, affirmative action extends beyond racial quotas. It symbolizes a comprehensive commitment to ending patterns of marginalization and poverty among historically underprivileged groups, such as women, people with disabilities, and black South Africans. The objective is to change the current structures to be inclusive and representative of the variety of the country, not just to incorporate various groups into them. Subsequently, affirmative action serves as a link between the lived experience of millions of South Africans and the theoretical promise of substantive equality. Further, in order to acknowledge that people may suffer from exacerbated disadvantage as a result of intersecting identities like race, gender, and socioeconomic status, the transformative agenda also has to take intersectionality into consideration.[footnoteRef:227] Black women's experiences, for example, show how gender and race combined are able to produce particular obstacles in terms of opportunities. Subsequently, in order to guarantee that all aspects of disadvantage are taken into consideration, policies intended to bring about change must embrace an intersectional perspective. [227:  	Crenshaw 2013:93-118.] 

Therefore, the concept of substantive equality stems from a broader comprehension of inequality, which perceives inequality as a firmly established and structural concern rather than an isolated phenomenon caused by arbitrary or irrational practices.[footnoteRef:228] This viewpoint acknowledges that inequality arises from long-standing political, social, and economic inequalities between groups, which are exacerbated by historical injustices and discriminatory structures. It emphasizes the complex character of inequality, which stems from societal norms, institutional frameworks, economic inequities, and power relations.[footnoteRef:229] Substantive equality thus necessitates a revolutionary strategy to address these persistent inequities, pushing for systemic reform rather than superficial rectification. [228:  	Albertyn 2007:254.]  [229:  	Albertyn 2007:254.] 

[bookmark: _Toc189739311]2.7 The role of affirmative action (in attaining substantive equality)
In order to accomplish the transformative goals of substantive equality, affirmative action (AA) is an indispensable instrument, especially when it comes to resolving structural injustices and eliminating long-standing societal imbalances. It symbolizes a dedication to rectifying historical injustices, advancing fair representation, and cultivating a balanced society and is based on both constitutional requirements and legislative foundations.  This discussion concentrates on the overall nature and function of affirmative action in attaining substantive equality as well as its adherence to constitutional requirement for validity, although a thorough examination of these requirements will take place in later chapters.
[bookmark: _Toc189739312]2.7.1 The general nature and role of Affirmative Action
In South Africa's revolutionary constitutional framework, affirmative action is vital for the achievement of substantive equality as its core principle is aimed at eliminating the legacy of apartheid and systemic discrimination by addressing structural inequities, promoting equitable outcomes, and assisting in the transformation of society. 
The term "affirmative action" comes from the United States and is best understood as a systematic, intentional strategy to confront and reverse the systemic impacts of racial discrimination and colonialism.[footnoteRef:230] It advocates for a deliberate approach aimed at unlocking doors that historically have been restricted to marginalized groups, especially Black people, across a variety of societal sectors. Deeply ingrained in the larger goal of social and economic empowerment, affirmative action is more than a mere instrument for correcting historical injustices. In order to promote fair access to resources, education, and employment, affirmative action seeks to address long-standing disparities and dismantle the structural obstacles that have long sustained disadvantage and exclusion.[footnoteRef:231] [230:  	Nconco 2012:25.]  [231:  	Nconco 2012:25; Qunta 1995. ] 

[bookmark: _Toc189739313]2.7.1.1 Remedial, redistributive or positive measures
Primarily, affirmative action serves as a corrective mechanism intended to rectify the deeply ingrained socioeconomic inequalities brought about by colonialism and apartheid. This intervention's constitutional basis is located in section 9(2) of the Constitution, which expressly supports actions meant to advance marginalized groups in the interest of equality. The goal of affirmative action is to address the effects of apartheid, which routinely denied women, Black South Africans, and other vulnerable groups access to resources and opportunities. The underlying inequalities that still exist in society are not addressed by formal equality, which treats everyone equally. Substantial equality instead necessitates taking proactive measures to improve marginalized communities, address past injustices, and promote fair participation in all spheres of society. According to section 9(2), these actions must be deliberately developed for the benefit of people or groups that have experienced unjust discrimination. The intention is to achieve equitable results and opportunities, which formal equality alone cannot do.
Affirmative action's restitutive aspect is inextricably linked to South Africa's past, when systemic injustices were enshrined in legislation and impacted political representation, employment, education, and land ownership. Therefore, affirmative action is a conscious attempt to rectify these historical injustices by giving historically underprivileged groups access to resources and opportunities. Justice Albie Sachs aptly described affirmative action as encompassing a broad spectrum of activities aimed at rectifying systemic inequities. He emphasized that these measures are critical for eliminating the vestiges of apartheid and creating a society where everyone has equitable opportunities to succeed.[footnoteRef:232] [232:   	Duvenhage 2022:96.] 

Additionally, the court in Minister of Finance and Other v Van Heerden determined that corrective actions are a genuine and integrated component of the equality protection envisioned by section 9 and the Constitution overall, rather than a deviation from it. [footnoteRef:233]Their main goal is to advance the attainment of equality. Therefore, as long as the measures are demonstrated to meet the internal standard established by section 9(2), the distinction intended to protect or advance those disadvantaged by unfair discrimination is justified. Therefore, the complete and equal enjoyment of all rights and freedoms is greatly enhanced by affirmative action.  [233:  	Minister of Finance and Other v Van Heerden:par.32.] 

Affirmative action is put into effect through important laws like the Broad-Based Black Economic Empowerment Act (BBBEE) and the Employment Equity Act (EEA), which require specific actions to address historical injustices. Employers and organizations are required by these statutes to establish fair hiring, training, and advancement practices. In order to overcome occupational level gaps and guarantee that underrepresented groups, such as women, Black South Africans, and people with disabilities, are fairly represented, these measurements are especially important. Even though it's frequently linked to employment equity, affirmative action is a restitutive policy that also applies to land reform, healthcare, education, and housing. The goal of programs like skills development programs and preferred procurement policies is to improve communities and close wealth disparities. Thus, restitutive policies aim to correct communal injustices that communities have endured over many generations, in addition to addressing individual inequalities.
[bookmark: _Toc189739314]2.7.1.2 Addressing structural inequality
To attain substantive equality, systemic interventions are necessary to address structural disparities that have been ingrained by decades of systematic discrimination. By eradicating obstacles of economic participation, education, and employment that significantly affect racially excluded groups, affirmative action stands well positioned to tackle persistent entrenched inequalities.[footnoteRef:234] Systemic impediments within institutions, social norms, and economic structures that sustain disadvantage are examples of structural inequalities. By addressing underrepresentation in important industries and encouraging diversity in settings that have historically been exclusive, affirmative action operates to overcome these obstacles. According to Fredman, interventions that alter societal norms and power dynamics in addition to reallocating resources, are necessary to achieve meaningful equality. This calls for systemic strategies as opposed to individualised ones.[footnoteRef:235] [234:  	Dupper 2006:138-164.]  [235:  	KC Sandra Fredman 2022.] 

The provisions of the Employment Equity Act serve as an example of this strategy. By mandating companies to identify and eliminate impediments to equality through mandatory employment equity evaluations in section 19, the EEA specifically addresses structural inequality. Customized recruitment techniques, for example, concentrate on giving women, people with disabilities, and Black people who are still marginalized in high-income employment opportunities more chances for advancement. In order to find obstacles to fair representation and put policies in place to remove them, employers are required to carry out employment equity analyses. Specific affirmative action measures, such as targeted recruiting, training, and mentorship programs, are outlined in section 15(2) of the EEA with the goal of correcting the systemic disadvantages that underrepresented groups experience. Employers have a positive duty to eliminate unjust discrimination in employment policies and practices in order to promote equal opportunity in the workplace. The burden of demonstrating that discrimination is a fair practice and not discriminatory at all rests with the employer in cases where an employee asserts unfair treatment.[footnoteRef:236]  [236:  	Nconco 2012:33.] 

The court in Du Preez v Minister of Justice and Constitutional Development and Others[footnoteRef:237] stated that, by its very nature, affirmative action serves to further the interests of marginalized groups as a means of addressing systemic injustices. Therefore, in some cases, these corrective actions may put members of historically privileged groups at a relative disadvantage. This outcome is consistent with the transformative aim of the Constitution as expressed in section 9(2), which expressly authorizes actions intended to uplift or safeguard groups who have been harmed by historical prejudice. Affirmative action does not, however, exempt such actions from court review. The Constitution guarantees that those who are adversely impacted by these policies continue to have recourse to legal protection, guaranteeing that affirmative action is implemented in a fair and equitable manner.  [237:  	Du Preez v Minister of Justice and Constitutional Development and Others (368/04, ECJ24/2006) [2006] ZAECHC 17:par.34.] 

Further, the court[footnoteRef:238] held that the framework of substantive equality must be used to interpret affirmative action policies, highlighting their function in resolving and eliminating structural injustices. Section 14(1) of the EEA, which authorizes preferential treatment on the basis of gender or race, is consistent with the larger constitutional goals outlined in section 9(2). Even while these policies may put certain people at a disadvantage, their goal is to address historical inequities and advance a society that embraces everyone, rather than discriminate unfairly. While affirmative action is incorporated as a vital component of attaining equality, section 9(2) does not invalidate or preclude equality rights. The transformational constitutional principles, which view affirmative action policies as instruments to address structural injustice and promote social cohesion, are reflected in this interpretation. The supremacy of the Constitution necessitates a flexible and values-based interpretation of equality rights, guaranteeing that affirmative action policies are created and carried out in a fair and proportionate manner.  [238:  	Du Preez v Minister of Justice and Constitutional Development and Others:par.18.
] 

Among the many positive initiatives that are included in affirmative action, are targeted hiring, training programs, mentorship programs, and reasonable accommodation for people with disabilities. These policies seek to level the playing field by removing certain obstacles that underprivileged groups must overcome. For instance, in order to guarantee that people with impairments can participate effectively, businesses are required by the EEA to make reasonable accommodation. In addition to advancing substantive equality, this need upholds the dignity principle by acknowledging and appreciating individual differences. Therefore, affirmative action is a strong tool in achieving maximum effectiveness in eliminating systemic inequity and promoting true diversity, rather than a compromise of equality.
[bookmark: _Toc189739315]2.7.1.3 Ensuring an equal outcome

Achieving substantive equality is accomplished through affirmative action, which strives for outcomes that represent equity and justice in both possibilities and achievements. As opposed to formal equality, which merely calls for equal treatment and ignores long-standing systemic inequalities, this goal of equality in outcome sets substantive equality apart. Therefore, affirmative action plays a crucial role in addressing these disparities in the South African environment through the implementation of targeted efforts and initiatives.
Substantive equality acknowledges that specific populations have been historically handicapped by systemic impediments, and that measures that address these specific imbalances are necessary. According to the Constitutional Court's ruling in SAPS v Solidarity obo Barnard,[footnoteRef:239] affirmative action policies ought to address underrepresentation in important public institutions such as the police departments. In spite of accusations that the initiative constituted reverse discrimination, the court upheld a policy that prioritized racial and gender representation. The ruling emphasizes the need to strike a balance between the rights of marginalized groups and the interests of those who have historically benefited, which is consistent with the transformative intent of section 9(2) of the Constitution and is necessary to achieve equal results. [239:  	SAPS v Solidarity obo Barnard:par.97.] 

Most legal experts concur that affirmative action policies that redress past injustices as well as current structural discrimination. are necessary to achieve substantive equality. According to Albertyn and Goldblatt,[footnoteRef:240] achieving equality is a continuous process that calls for proactive steps to eliminate ingrained disadvantages. They contend that in the absence of focused interventions, structural exclusionary patterns like poverty, illiteracy, and social marginalization, especially for those historically impacted by the legacy of apartheid, continue to sustain inequality. By highlighting the transformative potential of affirmative action in establishing substantive equality, Currie and De Waal support maintain that in the absence of these measures, members of historically underrepresented groups will never be able to successfully take advantage of the opportunities required for economic and social mobility.[footnoteRef:241] Currie and De Waal, for instance, point out how affirmative action helps close gaps in education, work, and resource distribution, guaranteeing that underrepresented groups are not only present in these domains but are also in a position to prosper.[footnoteRef:242] According to Fredman, establishing circumstances that allow people from underprivileged backgrounds to compete on an equal basis is just as important as attaining statistical representation in order to achieve substantive equality.[footnoteRef:243] Her research shows that in order to level the playing field, proactive steps like skill development and targeted hiring are required, especially in industries where discrimination has historically excluded underprivileged populations.[footnoteRef:244] [240:  	Albertyn & Goldblatt 1998:248-276.]  [241:  	De Waal, Currie & Erasmus 2000:244-267.]  [242:  	De Waal, Currie & Erasmus 2000:244-267.]  [243:  	Fredman 2011:405-427.]  [244:  	Fredman 2011:405-427.] 

Preferential hiring, skill-development initiatives, and succession planning are among the actions required by section 15(2)(c) of the EEA to facilitate the upward mobility of underrepresented groups. Beyond just removing obstacles, this legislative obligation ensures that specific efforts result in demonstrable advancement towards achieving equity. These measures put into practice the restitutive objective of affirmative action, which aims to make workplaces more representative with respect to South Africa's general demographic makeup. 
In the landmark case of South African Police Service v Solidarity obo Barnard, the Constitutional Court underlined how crucial the results of affirmative action are to attaining substantive equality. The court emphasized that ensuring that those from underprivileged backgrounds have equal prospects for success is more important than merely treating everyone equally. The court clarified that attaining substantive equality is dependent on the accomplishments of affirmative action initiatives. This case serves as a fundamental reminder of how equitable outcomes are paramount when pursuing substantive equality through affirmative action. The court acknowledged that in order to provide genuine, positive results for individuals who have historically been marginalized and disadvantaged, policies must go beyond formal equality. 
[bookmark: _Toc189739316]2.7.1.4 Transformation to an equal society

In a democratically rebranded South Africa, the notion of affirmative action is crucial for advancing the vision of a nation constructed around substantive equality. This revolutionary tool is not simply a legislative device aimed at combating individual discrimination, but rather, it is a structural intervention intended to address the consequences of historical and institutional disadvantages and guarantee that everyone has an equal chance to succeed, regardless of their gender, race, or socioeconomic status. In the framework of substantive equality, affirmative action thus aims to address ingrained inequities and foster social transformation that goes beyond formal equality.
As a corrective and restitutive tool, affirmative action directly advances substantive equality by redistributing opportunities to individuals who were historically denied full participation in society. This strategy is especially relevant in South Africa, where racial, gender, and class disparities were solidified by apartheid and continue to exist even after the official end of the system. By encouraging the representation of historically underrepresented groups, affirmative action is, therefore, more than just a means of granting equal opportunities; rather, it is a transformative technique that seeks to radically alter societal structures like employment opportunities, education, and public service. 
[bookmark: _Toc189739317]2.8 Compliance with validity requirements
Affirmative action policies will only be deemed constitutionally sound if they meet the three requirements outlined in section 9(2) of the Constitution. The Van Heerden decision established the three-step process to ascertain whether a measure is appropriately within the purview of section 9(2) of the Constitution.[footnoteRef:245] This decision offers a solid foundation for evaluating how our courts handle the adjudication of affirmative action claims, including those under the EEA. The three internal requirements are as follows: firstly, the measures must target persons or categories of persons who have been disadvantaged by unfair discrimination .[footnoteRef:246] In dealing with the first requirement, the Constitution leaves the identity of the potential beneficiary of affirmative action open-ended by referring to persons or categories of persons disadvantaged by unfair discrimination.[footnoteRef:247] The second requirement is to ascertain if the measure is intended to advance or protect such individuals or groups of individuals.[footnoteRef:248] The court used the reasonableness standard to decide whether a policy was actually intended to progress or protect. The court decided that the measures must be reasonably capable of achieving the intended result in this regard. The third prerequisite is that the action must be in line with the broader objective of establishing equality by safeguarding or promoting underprivileged individuals or groups. The court pointed out that it is unavoidable that individuals who were previously privileged may pay a price in order to attain this goal.[footnoteRef:249] However, the discrimination experienced by the formerly privileged must be reasonable, given South Africa's constitutional objective to create a society that acknowledges and treats every individual as a human being with equal worth and dignity.[footnoteRef:250] The courts are thus responsible for making sure the legislation doesn't amount to an abuse of authority and doesn't place excessive burdens or cause significant and unjustified harm on individuals who are not included. In the next chapter, these prerequisites will be further examined. [245:  	Minister of Finance and others v Van Heerden:par.152.]  [246:  	Employment Equity Act:sec.9(2).]  [247:  	Employment Equity Act:sec.9(2).]  [248:  	Minister of Finance and others v Van Heerden:par.42.]  [249:  	Minister of Finance and others v Van Heerden:par.44.]  [250:  	Minister of Finance and others v Van Heerden:paras.44,152.] 

[bookmark: _Toc189739318]2.9 Conclusion
The discussion in Chapter 2 highlights the long-standing gender and racial disparities that have influenced South Africa's labour market. The chapter methodically charts the development of workplace discrimination from colonial-era enslavement to apartheid-era laws, emphasizing how systematic exclusion from economic participation made affirmative action necessary in the years following apartheid. Laws like the Mines and Works Act of 1911, the Industrial Conciliation Act of 1956, and the Natives Land Act of 1913 established racial job reservation, salary inequities, and Black South Africans' economic enslavement, as the historical overview demonstrates. 
The historical and legal analysis presented demonstrates the strong connection between affirmative action and South Africa's efforts to alter the workplace and achieve substantive equality. For historically oppressed groups, the chapter shows how previous discriminatory laws built structural hurdles that still affect their access to economic opportunities. Recognizing these historical injustices, the post-apartheid constitutional order requires corrective actions to level the playing field. Understanding the transition from formal to substantive equality is essential to determining whether affirmative action is legitimate. Substantive equality recognizes that historical injustices cannot be reversed without focused effort, in contrast to formal equality, which treats all people equally regardless of prior disadvantage. Therefore, affirmative action is an essential tool to attain equality rather than an exception to it. Finally, both historical necessity and legal reason support the legality of affirmative action in South Africa. Although the Constitution gives affirmative action a strong basis, its application needs to be carefully balanced to guarantee that it continues to be a short-term and sensible way to address historical injustices. Employers must create and execute affirmative action policies within the framework of substantive equality, making sure that the policies are fair, proportionate, and in line with the larger objective of workplace reform. 







[bookmark: _Toc189739319]CHAPTER 3
LEGAL REQUIREMENTS FOR THE IMPLEMENTATION AND NON-IMPLEMENTATION OF AFFIRMATIVE ACTION: ENSURING LAWFUL COMPLIANCE BY EMPLOYERS

[bookmark: _Toc189739320]3.1 Introduction
South Africa's affirmative action policy is subject to legal requirements that guarantee equity, proportionality, and adherence to legislative and constitutional objectives. Employers need to carefully consider these regulations since noncompliance could have serious legal and financial repercussions. Furthermore, employers may be held legally liable for improper implementation, which includes favouring non-members of a designated group, hiring unfit applicants, or maintaining affirmative action after equal representation has been attained. 
Therefore, in assessing whether affirmative action promotes substantive equality, the courts have placed more emphasis on rationality than fairness or proportionality as the main criterion for judging whether such policies are constitutional. Affirmative action policies must be logically linked to the justifiable goals of addressing disadvantage and advancing equality, as the Constitutional Court made clear in the seminal case of Minister of Finance v Van Heerden.[footnoteRef:251] This test of rationality guarantees that the policies are in accordance with the Constitution without enforcing more stringent requirements for proportionality or justice. The requirement for affirmative action measures to be context-specific, reasonable in their scope and duration, and focused on accomplishing a goal that is constitutionally justified has also been emphasized repeatedly by the courts. [251:  	Minister of Finance v Van Heerden:par.111.] 

The transformative objectives of the Constitution render affirmative action an obligatory requirement as opposed to a mere discretionary legislative instrument. Its realization, however, still requires finding an acceptable compromise between its stated objective of correcting historical injustices and the principle of fairness to ensure that the rights of others are not unjustly infringed. As such, compliance with the legal criteria that support affirmative action policies under South African law is necessary for this purpose. In light of this, in order to guarantee adherence to constitutional principles and legislative laws, this chapter critically analyses the legal framework regulating the implementation and non-application of affirmative action, highlighting the essential conditions that employers must fulfil.
[bookmark: _Toc189739321]3.2 The general objectives of Affirmative Action
Addressing historical injustices and attaining real equality in the workplace are the intended outcomes of affirmative action as a transformative measure. Often understood by concepts such as "black advancement," "equal opportunities," and "preferential treatment," despite the range in terminology, affirmative action remains a proactive approach to addressing the structural disadvantages that historically excluded groups have encountered.[footnoteRef:252] According to section 2(b) of the EEA, the main goal of affirmative action is to undertake specific measures that address the disadvantages that specified groups face in the workplace. The measures taken in pursuit of affirmative action are aimed at guaranteeing equality and equal participation in job opportunities across every level of employment and category.[footnoteRef:253] According to Mkhwanazi, affirmative action is an intentional and durable temporary measure intended to improve the opportunities and competencies of marginalized groups with the purpose of equipping them to favourably compete with those who benefitted from the apartheid regime.[footnoteRef:254]  [252:  	Herbert 1994:25; Charoux 1990:10.]  [253:  	 Albertyn 2007:253-276.]  [254: 	 Mkhwanazi 1993:14-17; Khoza 1993:77-85.] 

Therefore, affirmative action advances South Africa's broader constitutional objectives of promoting equality, justice, and social advancement by prioritizing the elimination of inequalities and equitable attainment of opportunities. It is, however, noteworthy to reiterate that the concept of affirmative action is not limited to a single policy or technique; rather, it includes a range of methods specifically designed to carry it out.[footnoteRef:255] Subsequently, affirmative action is frequently characterized as a temporary or transitional solution intended to help achieve equality in the workplace more readily while crucially upholding workplace standards without placing unnecessary constraints on the opportunities accessible to current, qualified employees. [255:  	Innes 1993:4-5.] 

By establishing a workforce that reflects South Africa's diversified populace, affirmative action policies under the EEA intend to promote equal representation and participation. According to section 15 (1) of the EEA, affirmative action policies are intended to guarantee that workers from designated groups who meet the necessary qualifications have equal employment opportunities and have adequate representation in all occupational categories and levels within a designated employer's workforce. These initiatives thus consist of skill development, selective recruiting, and an equal distribution of employment opportunities. To attain workplace equality, designated employers are required to execute specified affirmative action procedures as outlined in section 15(2). These measures align with line with the general objectives of affirmative action, especially the advancement of substantive equality and the correction of historic violations. By virtue of these provisions, section 15(2) guarantees that designated employers take proactive measures to remove obstacles to employment, encourage diversity, provide reasonable accommodation to designated groups, and promote fair representation and advancement in the workplace.
[bookmark: _Toc189739322]3.3 Assessing inequality: The role of designated employers 
The EEA places a legal obligation on designated employers to actively uncover employment inequalities and incorporate strategies that are designed to address inequality, identified barriers and under-representation. In order to achieve employment equity and implement affirmative action measures for members of designated groups under the Act, a designated employer is required by section 13 of the EEA to fulfil the following general obligations: (i) consult with its employees as required by section 16; (ii) conduct an analysis as required by section 19; (iii) prepare an employment equity plan as required by section 20; and (iv) report to the Director-General on progress made in implementing its employment equity plan as required by section 21. Each of these responsibilities has a distinct and important role to play in making sure that affirmative action policies are not only carried out but are also in line with the values of equal treatment, fairness, and participation. 
[bookmark: _Toc189739323]3.3.1 Consultation with employees
In order to confront problems associated with employment equity, section 16 mandates that designated employers have valuable consultations with relevant parties regarding matters listed in section 17, of which employers must take appropriate actions to discuss and reach consensus. A representative trade union, if one exists, as well as employees or representatives they elect, have to be engaged throughout these discussions. In the event that there is no trade union, then the employer must speak with workers or their designated representatives directly. The primary topics for consultation are described in section 17, in which section 19 mandates that employers consult on workforce disparity analysis. Section 20 requires that employers prepare and implement an employment equality plan; and section 21 requires that employers submit a report to the Director-General detailing the progress of its implementation.
Compliance with the consultation requirements set forth in section 16 is a crucial prerequisite for guaranteeing the legal execution of affirmative action measures under the Employment Equity Act. A balance of interests among the employer's employees must be reflected in the consultation process. It must specifically contain representation from workers in all occupational levels and categories, as well as from both designated and non-designated groups. When creating employment equity measures, this inclusive approach guarantees that a variety of viewpoints are taken into account. Section 16 further highlights that section 86 of the Labour Relations Act, which requires consultation and consensus with a workplace forum where relevant, does not supersede the consultation responsibilities under the EEA. This alignment emphasizes how workplace laws are interrelated in promoting equitable practices. Additionally, section 18 requires employers to provide consulting parties with all pertinent information in order to facilitate meaningful involvement. This transparency guarantees that stakeholders may participate effectively and contribute to informed decision-making processes, promoting the values of justice and accountability in achieving workplace equity. 
Therefore, the outlined consultation obligations prove crucial for uncovering disparities in a particular workplace. Employers are able to gain a variety of perspectives regarding workplace inequalities that may exist across occupational categories and levels by interacting with representative trade unions, employees, and their designated representatives. As a result, the consultation process acts as a safeguard to guarantee that affirmative action policies are the result of thoughtful, consensus-driven decision-making rather than being imposed arbitrarily. 
[bookmark: _Toc189739324]3.3.2 Conducting an analysis
Designated employers are required by section 19 of the Employment Equity Act to conduct a comprehensive and comprehensive evaluation of their employment policies, practices, procedures, and general working environment. This analysis is a fundamental procedure intended to uncover barriers that negatively affect members of specific groups, such as women, people with disabilities, and members of historically underrepresented racial groups. It is not only a procedural phase. According to the EEA, employers must take an active part in identifying and resolving these barriers since they may be rooted in covert or systemic forms of discrimination.[footnoteRef:256] [256:  	Employment Equity Act:sec.19(1).] 

As required by section 19(2), a thorough workforce profile must also be included in the analysis to ascertain the degree of representation of designated groups in the workplace across all occupational categories and levels. By pointing out differences in the employment of specific groups and pinpointing regions of underrepresentation, this workforce profile acts as a diagnostic tool. For instance, it would indicate the need for focused interventions in hiring, training, or promotion procedures if specified groups were overrepresented in lower occupational levels. This criterion guarantees an information-driven strategy, allowing the employer to match affirmative action policies to the real disparities that exist in their particular workplace.
Under section 19 of the EEA, conducting an analysis is a continuous duty that guarantees the long-term efficacy of affirmative action policies rather than an isolated occurrence. In order to take into consideration changes in their workforce's composition, employment policies, and the larger socioeconomic environment, employers must frequently examine and update their analyses in order to track whether observed disparities have been resolved and whether affirmative action policies have the desired effect, further research is necessary.[footnoteRef:257] As such, employers are able to assess the success of their actions, identify areas that could need further improvement and evaluate whether additional measures are required to address persistent or new disparities. [257:  	Crosby 1994:13-41.] 

By using this required approach to identify disparities, the EEA upholds the idea that affirmative action stems from the moral and legal commitment to address past wrongs and advance substantive equality. In order to fulfil their legal responsibilities, employers must not only adhere to these regulations but also embrace the chance to promote a more diverse and equitable workplace. It additionally emphasizes the critical role that accountability and transparency play since employers are expected to use the analysis's insights to develop sustainable, effective initiatives that promote transformation. Therefore, finding disparities in these circumstances becomes imperative before putting legal, lawful and effective affirmative action policies into place.[footnoteRef:258]  [258:  	Crosby 1994:13-41.] 

[bookmark: _Toc189739325]3.3.3 Preparing an employment equity plan
Section 20 of the Employment Equity Act mandates that employers create and implement an employment equity plan (EE Plan) in the event that they discover inequalities in their workforce.[footnoteRef:259] With an emphasis on resolving any discrepancies found in the workplace, this plan must specify specific actions to be taken in order to achieve employment fairness and as such, targets that can be measured and the affirmative action initiatives that are essential for addressing identified gaps should be included in the equity plan. These steps have to be consistent with section 15(2) criteria, which include establishing numerical targets to address the underrepresentation of designated groups in particular occupational categories and levels. [259:  	EEA: sec.20(1). 	] 

Furthermore, the employment equity plan should be implemented in a manner that guarantees developments year after year. It must outline the precise numerical goals for the representation of appropriately qualified members of the selected categories and the timeline to accomplish these aims. The strategy must include both numerical targets and non-numerical goals, such as fostering an inclusive workplace, increasing diversity, and putting skills development initiatives into place. A minimum of one year and a maximum of five years should be covered by the plan, along with precise deadlines and methods for reaching these objectives within that time frame.
Lastly, the employer is required to establish processes for tracking and assessing progress in order to guarantee the efficacy of the EE Plan. This entails evaluating on a regular basis whether the employment equity goals are being fulfilled and adjusting as needed. Internal processes for resolving disagreements pertaining to its execution should also be included in the plan to guarantee that disagreements are settled effectively and equitably. Senior managers and other assigned personnel must also be in charge of monitoring the plan's execution to guarantee accountability and efficient administration. In accordance with section 23, a designated employer is required to create a new employment equity plan before the current one expires. Therefore, the employment equity plan is crucial for promoting equality in the workplace, given that it not only establishes specific goals for the inclusion of targeted groups but also makes sure that there are practicable processes and strategies to reach these goals.
[bookmark: _Toc189739326]3.3.3.1 Attaining employment equity
In light of South Africa’s extensive history of persistent prejudice, one of the goals of affirmative action is to eradicate the structural inequities that still exist in work environments as well as to enhance employment equity, subsequently acknowledging the significant inequalities that were caused by the apartheid government and other oppressive legislations.[footnoteRef:260] These injustices resulted in racial disparities in wealth distribution, occupational representation and employment opportunities across the country’s employment landscape, which disproportionately impacted certain groups of people. The EEA recognizes that merely eliminating discriminatory legislation won't address the ingrained disadvantages brought on by decades of institutional exclusion.[footnoteRef:261] For instance, the majority of the population faced obstacles to professional opportunities, education, and training due to decades of racial segregation under apartheid, which led to underrepresentation in the workforce and generational poverty.  [260:  	Preamble to the Employment Equity Act.]  [261:  	Adams 1993:110.] 

In light of this historical background, affirmative action advocates that proactive steps are required to guarantee fair employment opportunities, especially for historically underrepresented groups. Therefore, employment equity legislation is a targeted intervention intended to address economic inequality and provide chances for specific populations, rather than just being an inclusive policy. By guaranteeing equitable representation in all occupational categories and employment levels, affirmative action policies put in place under the EEA seek to address these inequities. Additionally, in order to foster a more inclusive and equitable workplace, designated employers are required by the EEA to use affirmative action policies. These steps include removing obstacles to job opportunities, making reasonable accommodation for certain groups, and assisting members of these groups in advancing and remaining in the workplace through mentorship and training initiatives.[footnoteRef:262]  [262:  	Minister of Finance and Other v Van Heerden (CCT 63/03) [2004] ZACC 3:par.137.] 

[bookmark: _Toc189739327]3.3.3.2 Identifying and eliminating employment barriers
The elimination of job impediments that negatively impact members of specified groups is made explicit in section 15(2)(a). These obstacles, which are typically structural in character, are composed of organizational cultures, policies, and practices that have their roots in the legacy of apartheid. The elimination of unfair discrimination, which the EEA defines extensively as including both direct and indirect forms of prejudice, is essential when attempting to establish a fair and inclusive workplace environment. This provision relies on the fundamental concept of substantive equality. To be able to guarantee that members of specified groups have equal access to work opportunities, it is necessary for business entities to objectively evaluate and rectify activities that sustain inequality. In Naidoo v Parliament of the Republic of South Africa, the Labour Court emphasized the significance of proactively identifying acts of discrimination in order to eliminate systematic inequality.[footnoteRef:263] Section 15(2)(a) thus establishes the groundwork for attaining equitable participation in the workplace by confronting these challenges. [263:  	Naidoo and Others v Parliament of the Republic of South Africa (CA4/2019) [2020] ZALAC 38:par.27.] 

[bookmark: _Toc189739328]3.3.3.3 Promoting diversity in the workplace
Section 15(2)(b) mandates actions to promote diversity grounded in the values of respect and equal dignity for every person. In addition to just demographic representation, diversity in work environments involves cultivating an inclusive culture wherein people from different cultural backgrounds can achieve success on the same playing field. In order to ensure that every employee is treated with dignity, efforts to promote diversity must take into account and appreciate individual differences. The Constitutional Court highlighted in City of Tshwane Metropolitan Municipality v Afriforum that promoting diversity is an effective way to achieve national unity and reconciliation in addition to being mandated by the constitution.[footnoteRef:264]  [264: 	City of Tshwane Metropolitan Municipality v Afriforum and Another (157/15) [2016] ZACC 19:paras.8-9.] 

[bookmark: _Toc189739329]3.3.3.4 Reasonable accommodation of designated groups
To provide equal opportunity and representation for members of designated groups in the workforce, section 15(2)(c) requires reasonable accommodation measures. Reasonable accommodations consist of transforming the working environment in order to eradicate the disadvantages that people belonging to designated groups encounter. In Standard Bank of South Africa v Commission for Conciliation, Mediation and Arbitration, the Labour Court ruled that the implementation of reasonable accommodation is essential to attaining substantive equality because it enables underprivileged people to get past structural obstacles and engage in meaningful employment.[footnoteRef:265] Additionally, this provision upholds the values of equality and dignity, highlighting the necessity for employers to take proactive measures that equalize the playing field. [265:  	Standard Bank of South Africa v Commission for Conciliation, Mediation and Arbitration and Others (JR 662/06) [2007] ZALC 98:paras.77-79.] 

[bookmark: _Toc189739330]3.3.3.5 Ensuring equitable representation and development
The restitutive nature of affirmative action is made apparent through the multifaceted commitment to representation and development, which acknowledges that combating historical disadvantages necessitates more than fostering the inclusion of marginalized populations but also empowering those who are excluded so they can progress and achieve success. Section 15(2)(d) requires employers to ensure that suitably qualified individuals from designated groups are represented proportionately throughout the workforce, and subsection (d)(ii) supplements this by requiring measures for retaining and developing designated employees through targeted training and capacity-building initiatives. Preferential treatment and the establishment of numerical targets for equal representation are examples of affirmative action practices described in section 15(2)(d).[footnoteRef:266] Nevertheless, the use of strict quotas is expressly prohibited under these measures. [266:  	EEA:sec.15(3),] 

[bookmark: _Toc189739331]3.3.4 Submitting a report
In terms of section 21 of the EEA, designated employers are required to report on the effectiveness and success of implementing employment equity in their respective employment environments. Depending on the size of the employer's staff, the frequency and the content of these reports will vary. The initial report for employers with fewer than 150 workers must be submitted to the Director-General within a year of the Act's implementation or a year after the employer is identified as an employer. An additional report is thereafter required to be submitted by these employers on the first working day of October every two years. Employers who employ 150 or more people, on the other hand, are required to submit their first report within six months of the Act's implementation or their designation. After that, they must submit their reports every year on the first working day of October.
To ensure the report's legitimacy and accountability, the chief executive officer of the designated employer must sign it, and it must contain the information specified by the Act. Designated employers are required to submit reports on an ongoing basis, and in the event that they are unable to do so, they are required to provide the Director-General with an adequate justification. Because the reports are openly available, accountability and openness in the application of employment equity policies are thus fostered. There are further regulations pertaining to report publications for government organizations and publicly listed companies. In order to give stakeholders easily available information on the company's progress, a public company is required to include a summary of its employment equity report in its annual financial report. In a comparable way, employers in the public sector are subject to additional supervision and accountability when the relevant Minister tables the employment equity report in Parliament.
Monitoring the success of employment equality initiatives and making sure that advancements are taken toward the development of a more diversified and inclusive employment environment relies substantially on the regular reporting process.[footnoteRef:267] These reports offer openness, enabling stakeholders, including workers and the public, to evaluate the actions taken by employers to address past injustices and promote equality in the workplace.[footnoteRef:268] [267:  	Benjamin & Cheadle, H 2019:41.]  [268:  	Benjamin & Cheadle, H 2019:41.] 

[bookmark: _Toc189739332]3.3.5 Duty to assign a manager
According to section 24 of the EEA, each designated employer must nominate one or more senior managers to oversee and carry out the employer's employment equity plan. This provision guarantees that there is unambiguous accountability for the organization's implementation of the employment equity strategy. The authority and resources required to perform their duties must be granted to the assigned managers in charge, and this includes giving them the resources and assistance they require to guarantee the plan's successful execution. In order to guarantee that the designated managers carry out their responsibilities, employers must additionally implement suitable precautions. These clauses support the EEA's overarching goals of addressing designated groups' underrepresentation in the workforce in order to achieve equality.
It is crucial to remember that even while senior managers are given additional authority, the employer is still ultimately in charge of adhering to the Employment Equity Act's requirements as well as those of any other applicable laws.[footnoteRef:269] This implies that the employer's duties to attain and report on employment equity are not released by the delegation of responsibilities. Employers are responsible for making sure the designated managers have the power and backing to implement the necessary changes and maintain the organization's alignment with its equality objectives. [269:  	Employment Equity Act:sec.24(2).] 

[bookmark: _Toc189739333]3.3.6 Duty to inform
Employers are clearly required under section 25 of the Employment Equity Act to educate staff members on their legal entitlements and the conditions imposed by the Act. This is accomplished by means of a number of clauses intended to guarantee the openness and accessibility of data pertaining to employment equity. Employers are required by section 25(1) to put up a notice informing workers of the EEA's regulations in the workplace in a specific manner. This safeguards the employer from adhering to their legal responsibilities and ensuring that all workers are informed of their rights pertaining to employment equity. Additionally, designated employers are required by section 25(2) to put specific important documents in conspicuous and easily accessible locations within their workplaces. These contain any orders from the Labour Court pertaining to the employer's duties under the EEA, compliance orders, arbitration awards, and the most recent report that was submitted to the Director-General. Lastly, companies that have an employment equity plan are required to provide it to their employees, according to section 25(3). This provision guarantees that workers can view or reference the employment equality plan whenever required, allowing them to comprehend the employer's aims and strategies for resolving issues, including underrepresentation and employment challenges.
[bookmark: _Toc189739334]3.3.7 Duty to keep records
Employers are required by section 26 of the Employment Equity Act to keep thorough and accurate records as part of their obligation to abide by the Act. For the allotted time, the employer is required to create and maintain records pertaining to the workforce, the employment equity strategy, and any other records pertinent to the Act's compliance. This provision permits efficient monitoring, auditing, and enforcement of employment equity policies and guarantees that employers keep accurate records of their attempts to correct disparities within their workforce.
[bookmark: _Toc189739335]3.3.8 Submit a statement on income differentials
[bookmark: _Hlk183357523][bookmark: _Hlk183357726]Income disparities are addressed in section 27 of the Employment Equity Act, which highlights the necessity of fair compensation for all occupational groups and levels in the workplace. It requires designated employers to present the Employment Conditions Commission (ECC) with a statement outlining the pay and benefits offered to all of their employees as part of their employment equity reporting under section 21. This guarantees openness and makes it possible to identify disproportionate income disparities that may perpetuate inequality. Where disproportionate income disparities are detected, employers must take progressive steps to decrease them.[footnoteRef:270] Collective bargaining, compliance with sectoral determinations under the Basic Conditions of Employment Act (BCEA), the application of ECC norms and benchmarks, and the implementation of applicable skills development legislation are all examples of such approaches.  [270:  	Employment Equity Act:sec.27(2).] 

The ECC is essential because it conducts research, sets standards and benchmarks for proportional income differences, and advises the Minister on how to resolve disparities.[footnoteRef:271] This guarantees that companies have access to organized advice on how to reconcile equity and fairness principles with their compensation practices. However, in order to protect confidentiality and further group objectives, the ECC is not allowed to reveal information about specific workers or employers.[footnoteRef:272] Parties involved in collective bargaining procedures may also get information about income disparities, as long as they do so in accordance with section 16(4) and (5) of the Labour Relations Act (LRA).[footnoteRef:273]  [271:  	Employment Equity Act:sec.27(3).]  [272:  	EEA:sec.27(5).]  [273:  	EEA:sec.27(6).] 

By mandating firms to review their compensation practices, notify the Department of Employment and Labour of income discrepancies, and put strategies in place to remedy unjustifiable pay gaps, section 27 also targets unjustified income differentials. Employers must thus provide equal compensation for equal work, justifying disparities based on objective standards including performance, experience, and credentials.
[bookmark: _Toc189739336]3.4 Problematic aspects in the implementation of the EE Plan (and affirmative action measures)
One of the key elements of South Africa's revolutionary legal framework, which aims to address the injustices of apartheid and systemic discrimination, is the adoption of Employment Equity Plans. In order to attain real equality in the workplace, these plans put into effect affirmative action policies. In order to remove long-standing obstacles to economic participation, the EEA allows special treatment for specific groups, as guided by section 9(2) of the Constitution. 
However, implementing these policies has shown a lot of challenges and complications, especially when it comes to determining and placing beneficiaries and determining who is eligible for inclusion. Additional difficulties have included determining equal representation, assessing whether AA measures are meant to be temporary or permanent, looking at the idea of a "sunset clause," and considering the consequences of reaching goals for specific groups. The discourse surrounding these matters emphasizes how crucial it is to approach workplace equity in a fair and compliant manner. Employment Equity Plans must be designed to withstand legal scrutiny while accomplishing the transformative goals envisioned in the EEA. Employers must traverse the difficulties of affirmative action while keeping legal commitments in mind.
[bookmark: _Toc189739337]3.4.1 The advancement of “designated groups”
[bookmark: _Toc189739338]3.4.1.1. Identifying designated groups
According to the EEA, designated groups include women, people with disabilities, and Black people (African, Coloured, and Indian). The Act's goal, as stated in section 2, is to address injustices brought about by apartheid and other types of systemic discrimination, and the description it provides aligns with that goal. According to section 1(1), the phrase "Black people" is used as an umbrella term to refer to various racial groupings who have historically been shut out of substantial economic involvement. 
Determining the true beneficiaries of affirmative action policies has been a major challenge for enterprises implementing these policies.[footnoteRef:274] There are two schools of thought that exacerbate this matter. According to the first, membership in a certain group that has historically experienced systemic discrimination makes a person eligible to be considered a formerly disadvantaged individual.[footnoteRef:275] Regardless of an individual's particular experiences, this approach, which is often referred to as "group disadvantage", suggests that membership in a disadvantaged group is sufficient for eligibility for affirmative action. Affirmative action recipients, according to the opposing viewpoint, ought to have experienced a personal, observable disadvantage in order to guarantee that only individuals who have been directly impacted by past injustices are given preference.[footnoteRef:276] According to this perspective, evaluations must be conducted individually rather than in groups, which can make affirmative action regulations more complicated. [274:  	Mushariwa 2011:441.]  [275:  	Dupper, Bhoola, and Garbers 2009: 98-99.]  [276:  	Mushariwa 2011: 41.] 

In the case of Durban Metropolitan Council (Parks Department) v SAMWU,[footnoteRef:277] an African was given a supervisory post instead of the grievant, a coloured man. The arbitrator pointed out that no specific class of disadvantaged individuals is automatically given precedence under the applicable affirmative action program. Among the pertinent factors that should influence the choice were the position's requirements, the department's demographics, and the candidates' backgrounds and work histories. Therefore, affirmative action must be focused and detailed in order to be both successful and compliant with the law. Affirmative action practices must take into account the special requirements of historically underrepresented groups, according to section 15 of the EEA. Policies that are too broad run the risk of being ambiguous and giving rise to allegations of discriminatory treatment. Being specific guarantees that affirmative action is given to people who actually need it.  [277:  	Durban Metropolitan Council (Parks Department) v SAMWU (1998) 7 ARB: 6.9.5.] 

In Stoman v Minister of Safety & Security,[footnoteRef:278] the Court acknowledged that in some circumstances a balance must be found between representation and effectiveness in the ruling by Van der Westhuizen J. Efficiency and equality are frequently related, the judge reiterated and should not be viewed as mutually exclusive ideas. Therefore, applying affirmative action policies should not be limited to situations in which candidates possess the same credentials or merits and that equality must be a top priority when making decisions in a society that has just recovered from a history of unjust discrimination. However, the rationality principle nevertheless remains true, though, and it is inexcusable to assign people to significant positions who lack the necessary qualifications. The Labour Court made clear in Fourie v Provincial Commissioner of SA Police Service that it is impossible to determine the degree of disadvantage in a vacuum. Rather, it needs to consider the historical background of South Africa, and the disparities brought forth by the past.[footnoteRef:279] The Court demonstrated in City Council of Pretoria v. Walker[footnoteRef:280] that affirmative action policies should not be implemented arbitrarily but rather must be carefully crafted to address identified inequalities prevalent in specific employment environments. This case reaffirmed the notion that designated groups, and specific goals should be the main focus of affirmative action laws. By being precise, these actions prevent needless exclusions and preserve a direct link to addressing detected disparities.  [278:  	Storman v Minister of Safety and Security 2002 (3) 468 (T):482C-H.]  [279:  	Fourie v Provincial Commissioner of SA Police Service (North West Province) 2004 25 ILJ 1716 LC:1737C.]  [280:  	City Council of Pretoria v Walker (CCT8/97) [1998] ZACC 1.] 

[bookmark: _Toc189739339]3.4.1.2 Prioritizing South African citizens in affirmative action measures
The Constitutional Court emphasized in Solidarity obo Barnard v SAPS that affirmative action is a fundamental principle that needs to be customized to rectify particular historical injustices.[footnoteRef:281] This case supported the idea that AA is only constitutionally permissible inasmuch as it confronts long-standing patterns of inequality resulting from South Africa's distinct socio-political history, even though it did not directly involve non-citizens. Therefore, the goal of the policies and the advantages meant for permanent residents may be undermined if non-citizens are included, particularly those who have not been affected by the legacy of apartheid. [281:  	South African Police Service v Solidarity obo Barnard (CCT 01/14) [2014] ZACC 23:par.93.] 

The question of whether a Black person who was not a citizen of South Africa could derive benefit from affirmative action initiatives, was considered by the court in Thomas auf der Heyde v University of Cape Town.[footnoteRef:282] The court upheld the proposition that South Africa's unique historical background of systemic discrimination is the foundation of affirmative action, as envisioned by the country's Constitution and previously governed by the Labour Relations Act prior to the passage of the Employment Equity Act.[footnoteRef:283] The legacy of patriarchy and apartheid, which directly and significantly disadvantaged certain populations in South Africa, was intended to be addressed by affirmative action policies. In other words, nationality is a limiting condition that is "fundamental and justifiable."[footnoteRef:284]  [282:  	Thomas auf der Heyde v University of Cape Town 2000 8 BLLR 877 (LC).]  [283:  	2000 8 BLLR 877 (LC):893H and 893I; McGregor 2005:.658.]  [284:  	2000 8 BLLR 877 (LC):893H and 893I; McGregor 2005:.658] 

An employer's employment equity numerical goals cannot include foreign Black people from anywhere in the world, as the Labour Minister has clarified.[footnoteRef:285] This is in line with the Employment Equity Act's goal of addressing the disadvantages that foreign Black workers would not have faced as a result of apartheid. However, the Minister added that as long as they possess legitimate work permits and are permitted to be in the country legally, foreigners cannot be denied employment solely because they are not citizens of South Africa.[footnoteRef:286] A comprehensive framework for governing the employment of foreign nationals in South Africa is provided by the Immigration Act.[footnoteRef:287] It states that foreign nationals who conform to certain categories determined by the Minister of Home Affairs are the only ones eligible to receive work permits for "quota" positions.[footnoteRef:288] The Department of Home Affairs requires businesses to prove that, despite a thorough search, they were unable to locate a suitable South African applicant for the job in order to grant a "general" work permit.[footnoteRef:289] Permits for permanent residence may also only be issued if it can be demonstrated that no "suitably qualified" South African citizen or permanent resident was identified despite the job being advertised as required by law.[footnoteRef:290] Therefore, in order to be eligible, the foreign applicant must also have exceptional abilities or credentials.[footnoteRef:291]  [285:  	McGregor 2005:663.]  [286:  	McGregor 2005:663.]  [287:  	Immigration Act 13/2002.]  [288:  	Immigration Act: sec.19(1).]  [289:  	Immigration Act:sec.19(2)(a).]  [290:  	Immigration Act:sec.27(a).]  [291:  	Immigration Act:sec.27(b).] 

[bookmark: _Toc189739340]3.4.1.3 The importance of group membership over individual disadvantage in Affirmative Action
[bookmark: _Hlk183745627]Section 9(2) of the Constitution established the affirmative action principle, which is essentially group-based and targets groups of people who have historically been disadvantaged by unjust discrimination. According to the court's ruling in Minister of Finance v Van Heerden,[footnoteRef:292] affirmative action policies must benefit a class or group of people who have been harmed by prior discrimination, not just individuals acting alone. The distinction was made clear in the Solidarity v Department of Correctional Services case,[footnoteRef:293] where according to the Court, employment equity plans must take into consideration both the general disadvantage faced by racial and gender groupings as well as the unique conditions of each group, such as differences in education or geography. Therefore, even while affirmative action is based on group disadvantage, policies shouldn't unjustly exclude members of the group who might have other, overlapping disadvantages. [292:  	Finance v Van Heerden:par.36.]  [293:  	Solidarity v Department of Correctional Services:paras.41-41;54-55.] 

The main issue in Minister of Finance v Van Heerden was whether the goal of the redress program was to uplift and safeguard a marginalized population.[footnoteRef:294] According to section 9(2), the reparation measures chosen must be advantageous to a particular group or category. Section 9(2) provides for both personalized and group-based affirmative action measures, according to a thorough interpretation of its text. Affirmative action benefits are available to people who are not direct victims of unfair discrimination but who are members of a group that has been disadvantaged by it because it explicitly refers to "persons or categories of persons disadvantaged by unfair discrimination."[footnoteRef:295] Such actions serve a purpose specifically authorized by section 9(2) so long as they may be claimed, in this context, to address the disadvantages that the specific group experienced.  [294:  	Minister of Finance and Other v Van Heerden (CCT 63/03) [2004] ZACC 3:par.38.]  [295:  	Durban City Council (Electricity Department) v SAMWU (1995) 4 ARB: 6.9.23.] 

[bookmark: _Toc189739341]3.4.1.4 Group preference based on greater inequality
Because of historical inequity, the Constitutional Court considered whether one group might be given preference over another in employment equity measures. The Court underlined in Solidarity v Department of Correctional Services that affirmative action must be consistent with the EEA and constitutional principles of substantive equality, striking a balance between redressing historical disadvantages and preventing undue harm to excluded groups. According to the Court, affirmative action policies must be created to promote substantive equality and be inclusive of all historically underrepresented groups in accordance with section 9(2) of the Constitution and the EEA.[footnoteRef:296] It underlined that strict quotas that ignore contextual considerations or unfairly penalize excluded individuals are not acceptable outcomes of equitable initiatives.[footnoteRef:297] The Court dismissed the claim that historically underprivileged communities should always be given preference over the most disadvantaged group. Rather, it stressed that in order to guarantee that all designated groups benefit fairly, attaining a widely representative workforce requires striking a balance between national and regional demography.[footnoteRef:298] Affirmative action must serve substantive equality and be applied flexibly, including against members of designated groups if their representation is already enough, according to the Barnard principle, which was also applied.[footnoteRef:299]  [296:  	Solidarity v Department of Correctional Services:paras.40-41.]  [297:  	Solidarity v Department of Correctional Services:paras.50-53.]  [298:  	Solidarity v Department of Correctional Services:paras.38-42.]  [299:  	Solidarity v Department of Correctional Services:par.40.] 

Furthermore, whether an employer might rightfully distinguish and/or give preference to subgroups within designated groups under the EEA based on their current levels of representation was at the root of the Solidarity on behalf of Christiaans v Eskom Holdings Ltd.[footnoteRef:300] In accordance with both constitutional and statutory affirmative action principles, the arbitrator upheld Eskom's choice to nominate an African male (Mashigo) rather than a Coloured male (Christiaans). Eskom maintained that in order to correct imbalances and advance equitable representation in accordance with the EE Plan, differentiation between subgroups of the designated groups was required.[footnoteRef:301] Section 42 of the EEA, which expressly requires taking into account the demographic makeup of subgroups, backed this strategy. Although both Mashigo, an African male, and Christiaans, a Coloured male, were members of designated categories, the arbitrator concluded that Eskom had a right to give preference to the African male candidate because of the severe underrepresentation of African men in the relevant occupational level.[footnoteRef:302] Although both groups were generally underrepresented at the period, male Africans made up only 3.33% of the relevant band's workforce, while male Coloured’s made up 24.44%. Both decisions show that, under the EEA, differences within designated groups can be morally and legally justifiable when backed by instances of uneven representation. [300:  	Solidarity on behalf of Christiaans and Eskom Holdings Ltd (2006) 27 ILJ 1291 (ARB).]  [301:  	Solidarity on behalf of Christiaans and Eskom Holdings Ltd:par.1307.]  [302:  	Solidarity on behalf of Christiaans and Eskom Holdings Ltd:paras:1301-1307.] 

[bookmark: _Toc189739342]3.4.1.4 Determining whether only full-time permanent employees should be favoured
According to section 1, all employees, including temporary and part-time workers, are covered by the EEA. To guarantee that part-time workers receive the same treatment as their full-time colleagues, the Labour Relations Amendment Act specifies a number of conditions. Employers are mandated to treat part-time workers equally to full-time workers doing identical work, unless there is a valid reason why they should be treated differently.[footnoteRef:303] This includes things like equal access to training and the opportunity for advancement in skills, which must be given to part-time workers as much as full-time workers.[footnoteRef:304] Additionally, employers must guarantee that part-time workers have the same opportunity to apply for vacant positions that full-time workers have.[footnoteRef:305] These initiatives are intended to rectify any potential injustices while recognizing the unique contributions made by part-time employees in the workplace. The LRA outlines the factors that may be used to determine reasonable variations in treatment. These consist of elements like seniority, experience, or duration of employment; merit; the calibre or volume of work completed; or other comparable standards.[footnoteRef:306] These justifications shall not, however, conflict with the prohibition of discrimination clauses outlined in section 6(1) of the EEA.[footnoteRef:307] Therefore, this legal framework guarantees that any differential treatment is reasonable, equitable, and free from discrimination. Affirmative action policies should not result in unwarranted differences across employee categories, according to the Code of Good Practice on Equal Pay for Work of Equal Value.[footnoteRef:308] Disparities in treatment must be justified by objective standards, such as the nature of the task or the job's intrinsic requirements. [303:  	LRA:sec.198C(3)(a).]  [304:  	LRA:sec.198C(3)(b).]  [305:  	LRA:sec.198C(5).]  [306:  	LRA:sec.198D(2).]  [307:  	LRA:sec.198D(2).]  [308:  	Code of Good Practice:sec.5.3.] 

[bookmark: _Toc189739343]3.4.2 The requirement of “suitably qualified”
Employers often face the difficulty of making sure the beneficiaries they choose possess the necessary abilities or, at the very least, have the capacity to learn them. Being competent is essential to avoiding tokenism, which is when people are put in positions more for representation rather than for making a significant contribution. According to section 15(1) of the EEA, affirmative action refers to policies and practices that are deemed legal and non-discriminatory because they are designed to ensure that qualified members of particular groups are given equal employment opportunities and are fairly represented in all occupational levels and categories within a particular employer's workforce. The definition of affirmative action makes it clear that there are prerequisites that must be investigated in order to gain a fundamental understanding of the concept.
Section 20 defines the standards of eligibility for candidates from specific groups, ensuring that affirmative action is not only equitable but also merit-based and legally solid. Section 20(3) of the EEA requires that members of designated groups be "suitably qualified" to benefit from affirmative action measures. The Act establishes four criteria for determining whether an employee is suitably qualified being a) formal qualifications, b) prior learning, c) relevant experience and d) capacity to acquire ability. 
Sections 20(4) and 20(5) of the EEA provide additional guidance on how to apply affirmative action principles in a lawful manner. Section 20(4) requires an employer to review the above factors in section 20(3) when determining whether a person is suitably qualified for a particular job, and to further determine whether a person has the ability to do the job in terms of one or more of the above factors. Section 20(5) also prohibits an employer from unreasonably discriminating against a potential candidate only because that individual lacks the necessary expertise. In Minister of Finance and Others v Van Heerden,[footnoteRef:309] the Constitutional Court demonstrated that affirmative action should try to reconcile inequalities rather than creating new forms of exclusion and as such section 20(5) protects against exclusion by prohibiting employers from establishing overly strict qualification criteria that may disadvantage specific groups. Therefore, a designated group member who is sufficiently qualified may not be given the post if another candidate has qualifications that are directly related to urgent operational demands. However, if the selected candidate demonstrates the ability to learn these abilities, they may still be considered a fair choice under section 20(3).  [309:  	Minister of Finance and Others v Van Heerden (CCT 63/03) [2004] ZACC 3.] 

Choosing candidates for affirmative action programs can be difficult for employers because they have to ensure that applicants have the capacity to acquire the skills needed for their positions in addition to complying with the minimum criteria. Such an obstacle is especially crucial for achieving a balance between diversity and making sure the chosen applicants are actually qualified for their positions. As a result, competence becomes crucial in preventing tokenism, which happens when people are hired simply to fulfil diversity requirements rather than because of their capacity to make significant contributions to the company. By emphasizing representation above all else and ignoring an individual's true performance in their position, tokenism compromises the goal of affirmative action. 
[bookmark: _Toc189739344]3.4.2 Ensuring equitable representation
[bookmark: _Toc189739345]3.4.2.1 Determining equitable representation
The Constitutional Court outlined the three fundamental conditions that an affirmative action policy must fulfil in order to comply with the constitutional standards set forth in section 9(2) of the Constitution in the Van Heerden case,[footnoteRef:310] in a ruling written by Justice Moseneke. First, the measure needs to focus on people or groups of people who have suffered because of unjust discrimination. By doing this, affirmative action programs are certain to focus on correcting past injustices that particular communities have faced. Second, the measure needs to be devised to safeguard or benefit the designated people or groups. This emphasizes how affirmative action policies must actively employ tactics to increase underrepresented groups' representation or opportunity in addition to identifying them. Thirdly, the measure needs to promote the attainment of equality. By establishing a fair and inclusive environment for everyone, this last requirement guarantees that the measure's ultimate goal is to bring society closer to substantive equality. Section 9(2) uses all three of these factors as an outline for evaluating the legality and accuracy of restitutive interventions. [310:  	Minister of Finance & another v Van Heerden:par.37.] 

[bookmark: _Toc189739346]3.4.2.2 Determining whether temporary barriers are permissible
Furthermore, an employer cannot erect obstacles that prevent members of non-designated groups from being hired or promoted in order to fulfil affirmative action objectives. This would go against the fairness criterion, which mandates employers weigh the rights of all workers, including those from non-designated groups, against their affirmative action responsibilities. In Van Zyl v Department of Labour, the court examined whether affirmative action could be used to enhance the number of Black employees in defined job categories by firing a member of a non-designated group in this case, a white woman. Whether an employee belongs to a designated or non-designated group, the EEA states that any decision to terminate or prejudice them must fulfil the Act's fairness criteria.[footnoteRef:311] The decision must be both procedurally and substantively fair, meaning it must adhere to the proper procedures and be founded on legitimate and justifiable grounds. In the Van Zyl case, the court determined that firing an employee for no other reason than to achieve racial representation goals and without considering the worker's performance, qualifications, or unique circumstances was against the fairness requirement.  [311:  	Employment Equity Act:sec.6(2).] 

However, the Constitutional Court recognized in Van Heerden v Minister of Finance that transformational actions intended to achieve substantive equality may unavoidably result in temporary obstacles that negatively impact members of formerly privileged communities. The court stressed that as long as such actions are logically related to their goal and satisfy the conditions of section 9(2) of the Constitution, they are constitutionally acceptable. The court specifically declared: "Some members of society will inevitably be adversely affected by the measures that bring about transformation, especially those coming from the previously advantaged communities."[footnoteRef:312] This illustrates the understanding that attaining substantive equality necessitates a certain amount of short-term disadvantage for those who do not receive any benefit from restitutive measures. The court did clarify, though, that if the measures are intended to safeguard or advance a previously disadvantaged group and ultimately assist the attainment of substantive equality, then these disadvantages are not seen as unjust discrimination.[footnoteRef:313] [312:  	Van Heerden v Minister of Finance:par.44.]  [313:  	Van Heerden v Minister of Finance:par.37.] 

[bookmark: _Toc189739347]3.4.2.3 Numerical goals versus quotas
The EEA expressly allows the use of numerical targets but forbids quotas in section 15(3). Employers might follow flexible standards known as numerical goals to help them achieve equal representation over time. They take operating requirements, geographical demographics, and the availability of applicants with the necessary qualifications into consideration. On the other hand, quotas enforce rigid and unchangeable criteria that may reject people based only on their demographic characteristics, which goes against the concept of fairness. Furthermore, while establishing targets, section 42(a) of the EEA highlights how crucial it is to take into account the demographic makeup of the national and regional economically active populations. This guarantees that affirmative action policies are based on contextual facts rather than strict, universal standards. 
In Solidarity v Department of Correctional Services, the Constitutional Court specifically addressed the difference between targets and quotas. The court determined that, despite being referred to as targets, the EE Plan's numerical goals were implemented strictly and without flexibility, acting as quotas.[footnoteRef:314] The court underlined that numerical targets must be flexible enough to take into consideration contextual elements including the availability of individuals with the required qualifications and local demographic realities.[footnoteRef:315] The Department's plan established complete obstacles to the employment and advancement of specific groups, especially Coloured employees in the Western Cape, by neglecting to take these concerns into account.[footnoteRef:316] The court concluded that the Department's rigid implementation of the EE Plan was caused by its exclusive reliance on national demography. This inflexibility made it unable to provide exceptions or deviations, so converting numerical targets into illegal quotas.[footnoteRef:317] The court restated the requirement that affirmative action policies advance substantive equality while avoiding undue injury to other marginalized groups.[footnoteRef:318] The Western Cape's Coloured employees were unfairly burdened by the strict enforcement of the EE Plan, which undermined the larger objective of equality.  [314:  	Solidarity v Department of Correctional Services:par.68.]  [315:  	Solidarity v Department of Correctional Services:paras.65.]  [316:  	Solidarity v Department of Correctional Services:par.32.]  [317:  	Solidarity v Department of Correctional Services:par.32.]  [318:  	Solidarity v Department of Correctional Services:par.65.] 

Legal experts like Sandra Liebenberg and Beth Goldblatt contend that affirmative action in South Africa ought to be substantively transformative rather than just representational. They argue that rather than merely meeting numerical quotas, affirmative action must address the systemic disparities that still exist in the nation in order to be truly effective.[footnoteRef:319] This transformative objective is essential, according to Goldblatt and Liebenberg, because it is consistent with the South African Constitution's vision, which aims to create a society founded on equal opportunities and true inclusion for all, not just the representation of historically underrepresented groups.[footnoteRef:320] A crucial component of this strategy is the reasonable link requirement, which separates truly transformative affirmative action policies from those that only emphasize numerical representation.  [319:  	Liebenberg & Goldblatt 2007: 335-361.]  [320:  	Liebenberg & Goldblatt 2007: 335-361.] 

According to the logical link requirement, affirmative action policies must have a clear connection to the goals of establishing substantive equality and redressing historical discrimination.[footnoteRef:321] Affirmative action measures must, therefore, be directly and rationally related to redressing the disadvantages brought about by past discrimination, including apartheid. Merely reaching a numerical goal without this link runs the risk of sustaining tokenistic or surface-level initiatives that don't genuinely lead to significant change. In Naidoo v Minister of Safety and Security and National Commissioner of the South African Police Service, the court ruled that the employer's equity plan did not aim to create a diverse workforce that was representative of the South African community.[footnoteRef:322] The gender division of 70% male and 30% female favoured men over women. This was particularly significant given that females constitute the vast majority of the population.[footnoteRef:323] The Court determined that the SAPS EE Plan, namely its implementation, established a complete obstacle to Indian women's advancement to specific job levels.[footnoteRef:324] The EEA's obligation to guarantee equitable representation without causing excessive hardship or impassable impediments for any designated group was violated by this barrier. [321:  	Liebenberg & Goldblatt 2007: 335-361.]  [322:  	Naidoo v Minister of Safety and Security and National Commissioner of the South African Police  Service: par.132.]  [323:  	 Naidoo v Minister of Safety and Security and National Commissioner of the South African Police Service: par.180-181.]  [324:  	Naidoo v Minister of Safety and Security:par.230.] 

The Court's standard for equitable representation in Solidarity v Department of Correctional Services highlights the necessity of a fair and balanced representation of designated groups in an employer's workforce, particularly at each occupational level, in relation to the demographics of the regional and national economically active population.[footnoteRef:325] The premise stems from the Employment Equity Act's mandate that firms match the demographics of their personnel to those of the general population. According to section 20(2)(c) of the Employment Equity Act, an employer's employment equity plan must contain specific steps to rectify the underrepresentation of designated groups that is discovered through the analysis procedure described in section 19. The plan should thus specifically outline the numerical targets which are required to guarantee fair representation of appropriately qualified members of specified groups in each occupational category and level of the workforce. These numerical targets must be predicated on the underrepresentation found in the Section 19 inquiry. Put differently, the degree of underrepresentation in the workforce should be closely correlated with the objectives of the employment equality plan.  [325:     Solidarity and Others v Department of Correctional Services and Others (CCT 78/15) [2016]  ZACC 18:par.74.
] 

[bookmark: _Toc189739348]3.4.2.4 Representation versus efficiency
Section 42 of the EEA states that the degree to which members of specified groups are fairly represented at each occupational level by appropriately qualified personnel must be taken into account when determining whether an employer is in compliance with the Act. It is important to compare this representation to the demographics of the economically active populations in the country and the region. The criteria are thus whether the selected groups are proportionately represented in the workforce at every level based on regional and national demographics.
In addition, a careful balance between attaining equity, maintaining organizational effectiveness, and satisfying the performance standards of the public and private sectors must be established while developing affirmative action programs. The court stressed in Stoman v Minister of Safety & Security that although pursuing equality through affirmative action is crucial, it shouldn't come at the expense of employing those who are unfit or unable to carry out their jobs. The court emphasized that representation and efficiency should be seen as complementary goals rather than as mutually exclusive. Furthermore, in Solidarity and Others v Department of Correctional Services and Others,[footnoteRef:326] the court examined the relationship between affirmative action and operational efficacy and highlighted that measures must be rationally connected to accomplishing representational aims while taking into account the candidate's job fit, as indicated in section 20. This case thus demonstrates that for affirmative action to be lawful, no arbitrary or unreasonable preference should be given to designated groups if it jeopardizes organizational functionality. [326:  	Solidarity and Others v. Department of Corrections Services and Others (CCT 78/15) [2016] ZACC 18.] 

[bookmark: _Toc189739349]3.4.2.5 The requirement of temporality
The impermanent nature of affirmative action policies is another controversial issue that employers are confronted with. Section 36 of the Constitution requires that a legislation that restricts equality rights be logically related to its goal in order to be approved. The preferential treatment of designated groups must be logically linked to the goal of protecting and advancing individuals or groups of individuals who are disadvantaged by unfair discrimination, according to the reasonable connection requirement, which governs affirmative action.[footnoteRef:327] In George v Liberty Life Association of Africa Ltd,[footnoteRef:328] it was determined that non-discrimination is a constitutional right, but affirmative action is a means to an aim rather than an end in itself. Affirmative action, rather than being a value, is an intermediate measure and because it is a measurement rather than a universal value, it will be transient in nature.  [327:  	Pretorius 2001: 411; Tomen v Ontario Teachers’ Federation (1995) 95 CLLC 145: 182.]  [328:   	George v Liberty Life Association of Africa Ltd (1996)17 ILJ 871 (LC): 592-593.] 

In the seminal case of UNISA v Reynhardt,[footnoteRef:329] the Labour Appeal Court recognized that an affirmative action policy has a lifetime that employers must be aware of. Professor Reynhardt, a white male, had been designated Dean of the Faculty of Science at the University of South Africa (UNISA) for a single term. He then applied to serve a second term. However, Professor Summers, a coloured man, was appointed in his place. Professor Reynhardt alleged at the Labour Court that his non-appointment constituted unjust discrimination. The Labour Court agreed with Professor Reynhardt that, while UNISA's employment equity plan adhered to the Constitution's principles and ideals, its implementation was unfair. The UNISA employment equity plan stated that after equitable representation was reached, which UNISA required at a ratio of 70% to 30% in favour of blacks, the principle of the most qualified applicant would apply in the filling of openings, with no further affirmative action being employed. The appointment of Professor Summers ensured that the aim would be met, as the ratio had shifted from 80% to 20%. The Labour Court found that Professor Summers' appointment violated UNISA's employment equity strategy and constituted unfair race discrimination against Professor Reynhardt. UNISA filed an appeal to the Labour Appeal Court. [329:   	UNISA v Reynhardt [2010] 12 BLLR 1272 (LAC).] 

The debate was about whether the employment equity strategy should continue to be implemented once those benchmarks were met. The employment equity plan specified precisely when employment equity would be phased out and when persons would be appointed on merit, regardless of race. In this circumstance, Professor Reynhardt was the most suitable and competent individual. When prior inequalities are addressed, there will be no need for affirmative action.[footnoteRef:330] The question then becomes how to determine the point in time when it is evident that historical imbalances have been addressed and affirmative action can be discontinued [330:   	Mcgregor 2006: 19. UNISA v Reynhardt.] 

In the case of Willemse v Patelia NO,[footnoteRef:331] the court declared that if an employer has met its employment equity targets, the only criteria for appointment or promotion should be merit, with each applicant handled equally.[footnoteRef:332] This ruling emphasizes the idea that affirmative action policies are essentially short-term and need to end after their goals have been achieved. Employers must then give qualifications, competence, and abilities precedence in order to ensure a fair and balanced hiring and advancement process. As stated in section 15(1) of the EEA, affirmative action policies are intended to guarantee the advancement of specific groups. Following the correction of underrepresentation, these actions run the risk of turning from a remedial measure into an exclusionary practice that could unjustly prejudice members of non-designated groups. The idea that affirmative action should change and adapt as organizations get closer to their equitable objectives is supported by the preceding instance. The need for affirmative action needs to be reevaluated after the goal of balanced representation is accomplished. Therefore, by taking this approach, affirmative action is guaranteed to be focused on attaining equality rather than continuing as a policy regardless of real requirements. Therefore, any metric exists to achieve a specific aim and as such, measures imply action. After achieving the aim, the measure's explanation is no longer relevant on the basis that the measures implored for achieving a particular objective are distinct from the objective itself.[footnoteRef:333] So, once the South African society has been transformed and standardized, affirmative action in an equal society would be discriminatory on the basis of race and gender. The goal of attaining equality serves as justification for affirmative action. However, once equality is achieved, there is no longer any justification for using affirmative action.[footnoteRef:334] [331:  	Willemse v Patelia 2007 28 ILJ 428 (LC).]  [332:  	Willemse v Patelia: par.50.]  [333:  	McGregor 2003: 166.]  [334:  	Dupper 2004:262.] 

[bookmark: _Toc189739350]3.4.3 Absence of a valid Employment Equity Plan
The Employment Equity Act requires designated employers to create and implement an Employment Equity Plan in order to make significant progress toward fair representation in their workforce, as stipulated in section 20(1). The Employment Equity Plan is thus a vital instrument for furthering the objectives of the EEA by addressing workplace inequities and encouraging diversity; it is not just an administrative mandate. As mandated by section 15 of the EEA, a legitimate EE Plan provides a strategic framework for carrying out affirmative action policies. This involves identifying underrepresented areas, establishing numerical targets, and creating plans and schedules to reach these goals. These legislative duties are compromised in the absence of a legitimate and compliant EE Plan, which also exposes companies to serious legal repercussions. According to section 53 of the EEA, entering into contracts with state organizations requires adherence to employment equity standards. In particular, non-designated employers must abide by Chapter II of the EEA, which ensures they do not engage in discriminatory practices, and designated employers must follow Chapters II and III, which address the implementation of affirmative action policies and the prohibition of unfair discrimination, respectively.[footnoteRef:335] Employers who don't fulfil these requirements have the potential to miss out on profitable government contracts, underscoring the wider economic consequences of non-compliance.  [335:  	Employment Equity Act:sec.15(1)(a).] 

By presenting a variety of penalties to address non-compliance, such as issuing compliance orders which direct employers to take specific actions to remedy non-compliance, and imposing fines that vary based on the severity and frequency of non-compliance with the maximum penalties reaching up to 10% of the employer's annual turnover, section 50 gives the Labour Court the authority to enforce compliance with the EEA. In addition, section 50 gives the Labour Court the authority to suggest that contracts with state agencies be terminated in the event that the employer is determined to be in violation of employment equity standards. Furthermore, the court may mandate reinstatement, restitution, or other suitable remedies in situations where non-compliance has caused harm to employees.
In Solidarity obo Pretorius v City of Tshwane Metropolitan Municipality and Others,[footnoteRef:336] the Labour Court was required to assess whether Mr. Pretorius' exclusion constituted unfair discrimination and whether the City's Staffing Policy met the requirements of the Employment Equity Act as a legitimate affirmative action. The city had no legal basis to support its use of affirmative action policies, the court ruled, because it lacked a proper Employment Equity Plan. In order to achieve fair representation, section 20 of the EEA mandates that designated companies create and carry out an Employment Equity Plan that outlines specific objectives, tactics, and deadlines. The court stressed that, in accordance with sections 15 and 42 of the EEA, affirmative action policies must be a component of a systematic and quantifiable plan. Mr. Pretorius was excluded under the Staffing Policy because it lacked the numerical targets and clarity required to be considered a legitimate affirmative action program and as such, the policy would not be able to legally exclude a candidate from a non-designated group without these components. The court determined that Mr. Pretorius's exclusion was based only on his gender and race. According to the court, this strategy constituted unjust discrimination as the decision was taken without taking into account operational concerns, broader equity goals, or the particular requirements of the position,  [336:  	Solidarity obo Pretorius v City of Tshwane Metropolitan Municipality and Another (JS523/2014) [2016] ZALCJHB 155.] 

In MWU obo van Coller v Eskom[footnoteRef:337], it was determined that an employer cannot use affirmative action as a defence against a claim of racial discrimination in the absence of explicit measures or a plan of action to achieve particular numerical goals.  [337:  	MWU obo van Coller v Eskom [1998] 9 BALR 1089 (IMSSA): 1093E-F.] 

However, the main question in Nehawu obo Manyana and Others v Masege NO and Others was whether the Department's refusal to appoint the petitioners amounted to an unfair labour practice.[footnoteRef:338] Justifying the Department's reliance on general employment equity factors in the absence of a formal and legal EE Plan was a key component of this decision. The Department did not have a formal EE Plan in place when it made judgments about the contested promotions, as the Labour Court accepted, however, the court decided that the Department was nonetheless allowed to take general employment equality principles into consideration notwithstanding the lack of an EE Plan. The court declared clear that the Department was still required to follow fair procedures during the selection process even in the absence of a legal EE Plan. Consistency with current policies and the lack of capricious or discriminatory behaviours were used to evaluate how fair the hiring process was. The court moreover noted that the Department's choice to give preference to Black female candidates was justified by both internal policy objectives and more general EEA legal requirements. In order to address underrepresentation in leadership positions, equity considerations were not arbitrary. Finally, citing cases like Willemse v Patelia NO and Others, the court pointed out that employers could legitimately use general equity considerations even if they didn't have a specific plan. This was justified by the need for such considerations to be in line with internal business guidelines and legislative requirements that promote workplace transformation and representation. [338:  	NEHAWU obo Manyana and Another v Masege NO and Others (JR363/2012) [2014] ZALCJHB  124 (8 April 2014).
] 

In summary, the judicial test used in instances when there is no legitimate EE Plan depends on striking a balance between legislative compliance, procedural fairness, and conformity with transformative objectives. Pretorius emphasizes the vital significance of a legitimate EE Plan as a safeguard against arbitrariness and unlawful discrimination, whereas Nehawu demonstrated the courts' ability to be flexible when equity considerations are substantively justified. Together, these cases highlight the need for affirmative action policies to uphold reasonable, legal, and procedurally sound frameworks in addition to fostering equity.
[bookmark: _Toc189739351]3.5 Requirements that AA must comply with in order not to constitute unfair discrimination
One of the main pillars of South Africa's attempts to address past injustices and promote substantive equality as envisioned by the Constitution is affirmative action. Although the goal of affirmative action as a corrective measure is to remedy the systemic injustices rooted in historical discrimination, its applicability and effects must be consistent with constitutional standards to prevent exploitation or arbitrary results. Whether the execution of affirmative action plans substantially advances the constitutional objective of substantive equality is the primary question that emerges when reviewing these initiatives. The need for a precise and uniform criterion by which affirmative action initiatives can be evaluated is brought into focus by this inquiry.
While acknowledging the significance of this challenge, the Constitutional Court has not yet entirely resolved the question of which norm should apply in every situation, as seen in instances such as South African Police Service v Barnard and Minister of Finance v Van Heerden. Conservatives contend that although rationality has frequently been the main criterion used, it might not be sufficient to guarantee that affirmative action policies are implemented in a way that is fair and are compatible with their intended objectives. As a result, this has resulted in a notable and complex discussion regarding the most appropriate constitutional criterion for assessing affirmative action initiatives centred around whether the emphasis should be on whether the strategy attains justice in its implementation, whether it establishes a rationale in conjunction with the objective of equality, or whether it strikes an appropriate equilibrium between benefitting underprivileged groups and combating undue harm to others? Therefore, the three main prerequisites for legitimate AA measures are examined in this discussion, together with the standard of review that applies to AA measures and the relative merits of rationality, proportionality, and fairness as parameters for inspection.
[bookmark: _Toc189739352]3.5.1 Legislative requirements for a valid affirmative action in terms of the EEA
In South Africa, affirmative action is based on laws and constitutional provisions intended to rectify historical discrimination and provide substantive equality. The Constitution's section 9(2) expressly authorizes actions intended to advance individuals or groups who have been unfairly discriminated against in order to advance equality. These policies ought to be fair, rational, and able to accomplish their stated goals. These constitutional values are operationalized in the workplace environment by the Employment Equity Act, which together, provide the framework for legitimate AA measures.
Affirmative action policies must adhere to section 15 of the Employment Equity Act in order to be deemed lawful. This provision mandates that affirmative action policies guarantee that qualified members of designated groups have equitable representation at all occupational levels and have equal employment opportunities. Employment obstacles, such as unjust discrimination that negatively impacts specific groups, must be identified and eliminated and diversity in the workplace founded on respect and equality for all workers must be reinforced. Additionally, employers have to establish reasonable accommodations to guarantee equal representation and opportunities for specific demographics and put policies in place to achieve equitable representation, retain, and develop members of these groups through suitable training and development initiatives. Crucially, although numerical targets and preferential treatment may be employed, quotas are specifically forbidden, and no employment policy or practice may render it impossible for people who do not belong to specific groups to be hired, stay employed, or evolve in their careers.
Additionally, affirmative action measures must comply with section 6(1) of the EEA, which states that no one may unjustly discriminate against an employee on a number of specified reasons, such as race, gender, or disability. Nonetheless, section 6(2) offers a crucial disclaimer, noting that affirmative action actions that are in line with this Act's goals are not unlawfully discriminatory in nature. Consequently, section 6 serves as a dual safeguard in the context of affirmative action. On the one hand, it averts abuse of AA by guaranteeing that such actions are incapable of supporting unjust or capricious discrimination. Conversely, it prevents valid AA policies from being assumed to be unjust, highlighting the fact that these actions are a component of a constitutional initiative to rectify past workplace injustices. This distinction was made clear in South African Police Service v Solidarity obo Barnard,[footnoteRef:339] where the Constitutional Court underscored that in order for AA measures to be both legal and effective, they must fulfil certain requirements. [339:  	South African Police Service v Solidarity obo Barnard:par.37.] 

Finally, an affirmative action policy must adhere to section 20 of the EEA, which mandates that companies create and carry out employment equality plans that are especially suited to their organizational setting. These plans must make sure that the policies enacted are sensible, workable, and consistent with the Act's overarching goals, which include correcting historical disadvantage in the workforce and advancing equal representation.
Affirmative action policies must be rational and able to address systemic inequity without violating the rights of others in order to be considered legitimate. This requirement is intertwined with employers' obligations, given that they are responsible for ensuring that their AA policies adhere to legal and constitutional requirements because in order to rectify past disadvantage and preserve workplace equity and diversity, employers must find an appropriate balance. Additionally, whether or not the measures actually advance substantive equality, and their proportionality has an impact on their validity. This implies that while employers have an obligation to promote the interests of specific groups, they also have a need to make sure that their pursuit of AA is attuned to their employment setting and does not cause unfair exclusion or prejudice to other employees.
[bookmark: _Toc189739353]3.5.2 The judicial standards for implementing affirmative action (the three-test requirement)
The Constitutional Court has set specific requirements for evaluating the constitutionality of affirmative action practices, which these programs have to comply with. These standards were initially stated in the landmark case of Minister of Finance v Van Heerden, and they have since been upheld in later rulings, such as Solidarity obo Barnard v South African Police Service. In order to guarantee that affirmative action policies are reasonable and do not contravene the constitutional precepts of equality and non-discrimination, the Constitutional Court underlined that they must fulfil three essential requirements.[footnoteRef:340]  The Court held that an affirmative action policy is valid “if it targets persons or categories of persons who have been disadvantaged by unfair discrimination; is designed to protect or advance such persons or categories of persons; and promotes the achievement of equality”. In this case, the court found that the affirmative action measures adopted by Parliament to benefit historically disadvantaged members in the public service were valid, as they had a clear objective to redress inequalities stemming from apartheid. Subsequent affirmative action programs have been influenced by this decision, especially in the public service and employment sectors where socioeconomic inequities and underrepresentation must be addressed. Therefore, affirmative action measures can be made more constitutionally compliant and less vulnerable to legal challenges by establishing clear goals for them. [340:   	Minister of Finance and Other v Van Heerden: par.37.] 

[bookmark: _Toc189739354]3.5.2.1 The measure must target persons disadvantaged by past discrimination
The Constitutional Court determined in the Van Heerden decision that the first prerequisite for a legitimate affirmative action policy is that it must specifically target those who have historically been disadvantaged by prior discrimination. This criterion stems from the substantive equality principle outlined in section 9(2) of the Constitution, which permits affirmative action policies to promote individuals or groups who have historically been marginalized or unfairly discriminated against. Such measures are not viewed as exceptions to the general right to equality, as would be the case under a formal equality approach, given the constitutional commitment to substantive equality.[footnoteRef:341] Rather, they are essential to the fundamental idea of substantive equality as stated in the Constitution. As long as the state's actions are in line with the goals of section 9(2) and seek to address past injustices and advance equality, differentiation or "discrimination" based on reasons forbidden by section 9(3) may nevertheless be valid.[footnoteRef:342] This principle is also reflected in sections 15 and 20 of the Employment Equity Act, which require affirmative action policies to be focused on advancing the equitable representation of suitably qualified members of designated groups, including historically underrepresented groups like women, people with disabilities, and Black people.  [341:  	Minister of Finance and Other v Van Heerden: par.73.]  [342:  	Minister of Finance and Other v Van Heerden: par.33.] 

For the affirmative action measure to be effective, the court must first decide if the group it is intended to "protect or advance" was "previously subjected to unfair discrimination and continues to suffer from the effects of that discrimination." This means that groups that have experienced unjust discrimination in the past and are still dealing with its aftereffects must be the primary focus of the legislation. De Vos describes this requirement as follows: the beneficiaries, whether individuals or groups of people, must have been disadvantaged by past discrimination and be members of an identifiable group based on traits like race, sex, gender, disability, or sexual orientation.[footnoteRef:343] Therefore, in order to ensure that affirmative action fulfils its constitutional mandate of resolving the long-standing disparities and disadvantages brought about by apartheid and other discriminatory practices, this need is essential.[footnoteRef:344]  [343:  	De Vos 2000:438.]  [344:  	Minister of Finance and Other v Van Heerden:par.38.] 

The Court underlined that the actions must be intended to advance a group or class of people who have experienced unjust discrimination in accordance with section 9(2) of the Constitution.  Determining which group or category the measure is intended for is the first step in evaluating the legitimacy of affirmative action.[footnoteRef:345] The program must be created to safeguard and promote people who have been proven to be at a disadvantage due to unjust discrimination. But as the Constitutional Court acknowledged, it is frequently difficult to draw exact lines between these impacted groups. This implies that there are distinct levels of disadvantage for each group within each restitutive measure. This can lead to "windfall" beneficiaries in practice, which are people who benefit from the corrective action even though they may not have been severely disadvantaged or who suffer less from the effects of previous unfair discrimination than other members of the targeted group.[footnoteRef:346] Legislative schemes are unable to produce "pure" categories that clearly distinguish between those who are impacted and those who are not, as these divisions would frequently be unfeasible or undesirable.[footnoteRef:347] Rather than focusing on the exceptional or challenging minority examples, the distinction must be created by contrasting the targeted group with the majority. [345:  	Minister of Finance and Other v Van Heerden:par.39.]  [346:  	Dupper 2008:425-444.]  [347:  	Minister of Finance and Other v Van Heerden:par.39.] 

Particularly relevant in this regard is the Court's citation of Thibaudeau v Canada,[footnoteRef:348] in which Gonthier J. noted that the fact that it might disadvantage a lawful group in some exceptional circumstances while benefiting them collectively does not support the conclusion that it is discriminatory.[footnoteRef:349] According to this reasoning, if a measure helps achieve the larger objective of addressing historical inequality, even though some members of the disadvantaged group might not gain, it is still valid. Thus, the emphasis is on the overall progress of the underprivileged group. [348:  	Thibaudeau v Canada [1995] 2 SCR 627.]  [349:  	Minister of Finance and Other v Van Heerden:par.39.] 

[bookmark: _Toc189739355]3.5.2.2 The measure must protect or advance persons disadvantaged by past discrimination
An affirmative action policy must specifically seek to protect or promote those who have been disadvantaged by prior prejudice in order to meet the second condition for validity.[footnoteRef:350] As stated in section 9(2) of the Constitution, this obligation is a crucial component of the commitment to substantive equality as it expressly permits actions intended to "protect or advance" individuals or groups of individuals who were harmed by unjust discrimination. The provision acknowledges that the state may advance people who have historically been disadvantaged by unjust discrimination through legislation or other means in order to advance equality. Accordingly, the corrective action must be "reasonably capable" of accomplishing the stated objective of safeguarding or promoting the designated beneficiaries.[footnoteRef:351] Measures must be "reasonably capable" of achieving their goal, but this does not mean that they will unquestionably produce the intended result. The measure only needs to have the capacity to move closer to its objective. It will not, however, meet the second criteria under section 9(2) of the Constitution if it can be demonstrated that the corrective remedy is arbitrary, capricious, or only motivated by unjustified preference, or if it is unable to fairly accomplish its intended goal.[footnoteRef:352] [350:  	Minister of Finance and Other v Van Heerden:par.41.]  [351:  	Minister of Finance and Other v Van Heerden:par.41.]  [352:  	Jooste v Score Supermarket Trading (Pty) Ltd [1998] ZACC 18; par.16; Minister of Finance and  Other v Van Heerden:par.41.] 

According to section 15(1) of the EEA, designated companies must use affirmative action policies to guarantee equal employment opportunities and fair representation of properly competent individuals from designated groups at all occupational levels. In accordance with section 15(2)(c), these measures must also provide accommodations for members of designated groups to guarantee their equal representation and opportunities. The ‘section 20(3) and (4)’ definitions of "suitability" for employment must be interpreted in light of the Act's general transformative goals. By acknowledging alternate routes to qualifying outside of conventional standards, it aims to provide priority to people who have historically been disadvantaged. A person may be considered appropriately qualified under section 20(3) if they meet the requirements for formal qualifications, prior education, relevant experience, or the ability to pick up the skills they need in a fair amount of time. This inclusive approach makes sure that people who were historically marginalized, who were frequently barred from formal education or employment prospects under apartheid, are not unfairly disqualified from job consideration.
This premise is reinforced by section 20(4), which requires employers to consider all specified variables in a comprehensive manner when evaluating an applicant's appropriateness. Employers need to examine an applicant's ability to perform the job well, either immediately or with reasonable assistance, rather than just strict qualifications or experience requirements. This is in line with the constitutional obligation to remove structural obstacles that sustain disadvantage in order to promote substantive equality. Employers are expressly forbidden from unreasonably discriminating against candidates based only on a lack of relevant experience, which is an additional manner that section 20(5) protects historically excluded minorities. These provisions guarantee that the employment framework actively addresses structural disparities, in conjunction with the Act's need to provide reasonable accommodation in terms of section 15(2)(c) which urges employers to establish supporting environments, such as focused training programs, mentorship opportunities, and workplace adjustments. 
In Minister of Finance v Van Heerden, Swart J. stressed that "the measures must be designed to achieve something," underscoring the necessity of a causal relationship between the planned measures and their goals in Public Servants Association, where he interpreted clause 8(3)(a) of the interim Constitution.[footnoteRef:353] In addition hereto, it is worth noting that a precise standard of need between the legislative option and the governmental purpose is not required by section 9(2) of the Constitution as it would be superfluous and not needed by section 9(2) to require a remedial remedy sponsor to accurately forecast the future result. It merely requires that the measures be created with advancement or protection in mind. The measure only needs to show a plausible chance of accomplishing its stated objective.[footnoteRef:354]  [353:  	Public Servants Association of South Africa and Others v Minister of Justice and Others 1997 (3) SA 925:989A-B.]  [354:  	Minister of Finance and Other v Van Heerden:par.42.] 

The Van Heerden test's second requirement, which is to advance or safeguard members of underprivileged groups, has been interpreted and used in a variety of ways, demonstrating its adaptability to other circumstances. According to the court's ruling in South African Police Service v Solidarity obo Barnard,[footnoteRef:355] affirmative action must be in line with the goals of addressing inequality in order to meet the second condition. The Court underlined that these policies should promote substantive equality without putting non-beneficiaries through unnecessary hardship. Quotas or the "absolute exclusion" of other groups are not acceptable forms of affirmative action. The court added that a number of criteria need to be taken into account when attempting to strike a compromise between equality through representation and effective service delivery. They include the type of work, the employer's and workplace's requirements, and the degree of under- or over-representation of the group that benefits from the affirmative action, and as such, it would be unacceptable to implement an affirmative measure by selecting a candidate who is completely unfit or incompetent. [355:  	South African Police Service v Solidarity obo Barnard (CCT 01/14) [2014] ZACC 23:par.186.] 

The Court stressed in Solidarity v Department of Correctional Services,[footnoteRef:356] that affirmative action policies must be flexible and prevent complete exclusion or irrational results in addition to protecting or advancing underprivileged groups. Section 42 of the EEA, which states that no employer must erect a complete obstacle to the hiring, promotion, or retention of those who do not belong to specific categories, was further reaffirmed by the court.  [356:  	Solidarity and Others v Department of Correctional Services and Others (CCT 78/15) [2016] ZACC 18:par.116.] 

A number of important considerations are emphasized by the concepts that have emerged from the case law regarding the second condition of the Van Heerden test. First, there needs to be a logical and obvious link between the affirmative action policy and its objective of protecting or promoting underprivileged populations. Second, the measure must be reasonably capable of accomplishing its intended goal, even though there is no need for absolute confirmation of accomplishment. Thirdly, since these methods compromise their validity, they must not be applied arbitrarily, capriciously, or with strict adherence to quotas. Finally, in order to guarantee equity and prevent the complete exclusion of non-beneficiaries, the implementation of corrective actions must be adaptable and consider the particular circumstances. 
[bookmark: _Toc189739356]3.5.2.3 The measure must promote the achievement of equality
The third criterion of the Van Heerden test stipulates that corrective actions must eventually advance the attainment of equality.[footnoteRef:357] This principle is in line with the Constitution's goal of creating a society free from racism and sexism where everyone is treated with respect and value.[footnoteRef:358] Addressing past disadvantages is only one long-term goal; another is to establish the groundwork for substantive equality that goes beyond the short-term consequences of discrimination. It is necessary to comprehend the wider societal impact of a corrective remedy in order to assess whether it will ultimately contribute to the attainment of equality. Even if the measure temporarily affects individuals who were previously privileged, this entails taking into account how it advances substantive equality and structural change. As Ngcobo J said in Bato Star,[footnoteRef:359] actions intended to correct past wrongs and improve the status of historically underprivileged groups would frequently have negative consequences for some members of society, especially those from once affluent societies. Promoting a more inclusive and equitable society often requires making this compromise, which is consistent with the third prerequisite of establishing long-term equality. [357:  	Minister of Finance and Other v Van Heerden:par.44.]  [358:  	Constitution:sec.1.]  [359:  	 Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Tourism and Others (CCT 27/03) [2004] ZACC 15:par.76.
] 

The achievement of equality is enshrined in the Constitution as a basic right and value. section 9, which states that everyone is equal before the law and has the right to equal protection and benefit of the law, mainly addresses this. This constitutional foundation ensures that everyone is treated equally under the law, which is in line with the formal equality concept. Substantive equality, which goes beyond treating everyone equally, is specifically acknowledged in section 9(2), which also declares that equality encompasses the full and equal enjoyment of all rights and freedoms. In addition, in provides that legislative and other actions aimed at protecting or advancing individuals or groups of individuals who are harmed by unjust discrimination may be taken in pursuit of the goal of equality. Furthermore, unjust discrimination on a variety of reasons by the state or any individual is prohibited by sections 9(3) and (4), either directly or indirectly.
A key component of South Africa's efforts to promote equality is the Employment Equity Act, which is especially important when it comes to resolving employment disparities brought on by past injustices. Section 6 is a crucial clause that forbids unjust discrimination on a number of grounds, including age, gender, ethnicity, and disability. The EEA creates a foundation for long-term workplace equity by outlawing discriminatory practices in hiring, compensation, training, and promotions, among other areas. By taking this proactive approach, equality is guaranteed to become a core and enduring value rather than a one-time or isolated action. Further, the EEA stresses a balanced approach to equity measures in order to further enhance equality under section42(2). When adopting affirmative action plans, employers are required to take into account elements, including the underrepresentation of designated groups, the particular demands of the workplace, and operational necessities. As a result, social change is encouraged without placing an excessive burden on employers or completely excluding non-designated groups. This guarantees that equity measures are reasonable, equitable, and context-sensitive. Furthermore, an expanded approach is made possible by section 20(3)– (5) of the EEA, which expands the standards for determining job appropriateness. It acknowledges not only formal qualifications but also past education, relevant work experience, and the ability to acquire the skills needed in an adequate period of time. 
The court in Minister of Finance v Van Heerden,[footnoteRef:360] stated that the investigation of the third test is crucial to establishing whether a measure complies with section 9(2) of the Constitution since it may affect the rights and interests of people who are not able to benefit from affirmative action measures. The court determined that to prevent "substantial and undue harm" to individuals who are not eligible for the benefits of the policy, the court must carefully weigh the potential benefits and drawbacks of the proposal. The court must thus determine whether the policy strikes a suitable balance between the potential harm that affirmative action policies may cause to individuals and the wider community benefit of redressing historical prejudice and inequality. The intent is to guarantee that beneficial actions minimize unnecessary harm to non-beneficiaries while making a significant contribution to societal change. [360:  	Minister of Finance v Van Heerden:par.152.] 

In order to ascertain whether a remedial action suitably balances the interests of all impacted groups, as required by the third part of the Van Heerden test, De Vos advises courts to consider a variety of open-ended criteria.[footnoteRef:361] The historical marginalization of the benefiting group, the oppression of other groups on the basis of sexual orientation, sex, colour, and other characteristics, and the present social and economic standing of groups that were formerly the targets of unjust discrimination are some examples of these considerations. Additionally, the continued prevalence of racism, sexism, homophobia, and other types of societal misrecognition should also be taken into consideration in the investigation as well as the effect of the action on the privileged segment of society and whether it is so drastic as to compromise the equal dignity of the excluded group should also be evaluated by the courts. [361:  	De Vos 2000:441.] 

In his majority opinion in Barnard,[footnoteRef:362] Moseneke ACJ outlined the Constitution's transformative goals, stressing that its purpose is to rethink societal power dynamics. He clarified that the Constitution requires proactive measures to attain substantive equality, especially for individuals who have been harmed by prior discrimination. Moseneke ACJ, however, also issued a warning that this pursuit ought to be conducted cautiously. The delicate balance needed to address the Constitution's simultaneous duty to acknowledge and correct historical injustices while working to establish a society that is socially inclusive, non-racial, and non-sexist was emphasized by Cameron J, Froneman J, and Majiedt AJ in a joint concurring judgment.[footnoteRef:363] Although such measures are driven by objectives that are in opposition to apartheid, they nevertheless evoke the divisions of the past, therefore they alerted against the inherent tension in employing racial categories. The ultimate goal, they said, remains to get rid of these outdated subordinations and divisions. But they cautioned that "fighting fire with fire" calls for caution to make sure that corrective actions are reasonable and do not unnecessarily violate the human dignity of individuals impacted. [362:  	South African Police Service v Solidarity obo Barnard:par.30.]  [363:  	South African Police Service v Solidarity obo Barnard:par.30.] 

The court stated in City Council of Pretoria v. Walker[footnoteRef:364] those procedures of differential treatment, which have the rightful goal of achieving true equality, should not be carried out in a way that unnecessarily and callously offends and marginalizes individuals who are recognized as members of groups that have historically benefited. If affirmative action has an unduly disproportionate effect on the rights of non-designated groups, it may be unfair or unacceptable. Therefore, a discriminatory action's impact on the complainant is the primary determinant of its fairness.[footnoteRef:365]  [364:  	City Council of Pretoria v. Walker 1997 (6) BCLR 708 (CC): par.123.]  [365:  	Pretorius 2001: 18.] 


[bookmark: _Toc189739357]3.6 Striking the Balance: Rationality, Proportionality, and Fairness in Affirmative Action Measures
In South Africa, implementing affirmative action policies to achieve substantive equality is a complex and multilayered task. These policies have to maintain a careful balance between furthering the interests of underprivileged groups and upholding the rights of those who might be negatively impacted by them. Subsequently, they are intended to remedy the long-lasting impacts of past discrimination and advance equality. In order to determine whether affirmative action policies comply with the constitutional requirement of substantive equality, it is crucial to consider the criteria of reason, proportionality, and fairness. The court must compare a measure to a specific standard in order to determine whether it conforms with these principles, especially the third criterion of attaining equality over the long term. According to the courts, rationality is the proper criterion for this assessment; nevertheless, it must be used in correlation with proportionality and fairness. This yardstick offers a thorough framework for assessing whether affirmative action policies accomplish their stated objectives without needlessly violating the rights or dignity of people who might be negatively impacted.
Practically speaking, this implies that the court has to carefully weigh the conflicting interests. Additionally, the court must guarantee that the policies are reasonable in relation to the objective of equality, that their impact and scope are proportionate, and that they uphold the dignity and fairness of each and every person. Considering that race, gender, and other sensitive classifications have historically been utilized to maintain inequality, this delicate balancing act is especially difficult when measures involving these categories are involved. In order to make sure that the goal of equality does not unintentionally violate the rights of those who might not benefit from policies based on affirmative action, this study examines how these principles inform the creation, application, and judicial review of such measures.
[bookmark: _Toc189739358]3.6.1 The “rationality” standard in Affirmative action
[bookmark: _Toc189739359]3.6.1.1 Constitutional definition of rationality
Section 9(1) of the Constitution states that any action that limits equality rights must be logically related to its intended goal. Applying this principle to affirmative action entails that the Constitution's objective of protecting and advancing people or groups who have historically and systemically suffered from unfair discrimination must be directly aligned with the preferential treatment granted to designated groups.[footnoteRef:366] Preferential treatment must be a necessary and justified step towards attaining substantive equality, not arbitrary or disproportionate, and the measure must be rationally and substantively linked to the goal of redressing these imbalances. According to Kentridge,[footnoteRef:367] if the groups being protected or promoted are not disadvantaged due to prejudice, affirmative action will not have a sound basis. Furthermore, the policies put in place must be logically competent to guarantee these groups' development or protection in light of the disadvantages they have experienced. Affirmative action policies cannot be defended as a valid way to alleviate past inequity without this link.  [366:  	Pretorius 2001:411.]  [367:  	Chaskalson, Kentridge, Klaaren, Marcus, Spitz & Woolman 1997:14-59.] 

[bookmark: _Toc189739360]3.6.1.2 Judicial application of rationality
The court in the Van Heerden case applied section 9 of the Constitution in a thorough manner, incorporating subsections 9(2) and 9(3) in particular. The court came to the conclusion that, in the majority of situations, the same criteria that are used to assess whether a measure facilitates equality under section 9(2) would also indicate whether it is unfair under section 9(3). A measure would not satisfy the standards of both sections, for example, even if it is purportedly intended to help the underprivileged if it is motivated by improper or corrupt motivations.[footnoteRef:368] Likewise, an affirmative action plan would be illogical if it were badly designed or implemented to the point where it jeopardizes the institution's ability to operate or survive. In this instance, the affirmative action plan could not be interpreted as advancing justice or equality for the underprivileged or for any other group.[footnoteRef:369] [368:  	Minister of Finance and Other v Van Heerden:par.149.]  [369:  	Minister of Finance and Other v Van Heerden:par.149.] 

In the majority of jurisdictions, it is the responsibility of employers to prove that their affirmative action policies are reasonable. According to the South African Labour Court's ruling in Antoinette McInnes v Technicon Natal,[footnoteRef:370] the employer (the respondent) must demonstrate that, by favouring a member of a designated group based on race, they are enacting or implementing pursuant to employment policies and practices that are intended to provide adequate protection and advancement for individuals or groups who are disadvantaged by unfair discrimination. The full and equal enjoyment of all rights and freedoms by those impacted should thus be made possible by these measures. As a result, organizations that use affirmative action policies without carrying out a comprehensive organizational audit or using trustworthy techniques to evaluate the type and degree of disadvantage experienced by specific groups within their workforce will have difficulty demonstrating the validity of their policies. Without reliable statistical data or other assessment instruments, the alignment of an employer's affirmative action policy with the objective of advancing substantive equality for underrepresented groups could seem like a coincidental rather than a well-founded approach.[footnoteRef:371] It becomes challenging to prove that affirmative action policies are actually intended to address the particular disadvantages these groups experience in the absence of this crucial information, casting doubt on the validity and efficacy of such programs.  [370:  	McInnes v Technikon Natal (D322/98) [2000] ZALC 152 (1 March 2000):par.33.]  [371:  	Selig 1990:9.] 

In the case of Public Servants Association of South Africa and Others v Minister of Justice,[footnoteRef:372] the Department of Justice chose to mark some positions as affirmative action positions and others as positions that needed to be filled in accordance with the Public Service Act. Swart J underlined that affirmative action policies had to be "designed" with the intention of sufficiently safeguarding and advancing underprivileged groups in order to comply with section 8(3)(a) of the interim Constitution.[footnoteRef:373] The judge noted that this criterion contrasts with arbitrary acts or intents, and since there was no explicit justification given for the earmarking of particular postings, the court determined that the department's strategy in this instance was a little arbitrary, random, and hurried.[footnoteRef:374] The court held in MWU Obo van Coller v Eskom,[footnoteRef:375] that an employer cannot utilize affirmative action as a defence against a racial discrimination claim unless a program or specified measures are in place to meet predetermined numerical objectives. However, implementing affirmative action does not always require a formal, pre-existing strategy with specific long-, medium-, and short-term goals and timelines. Affirmative action policies are not required to be strictly tailored to the particular goal they want to achieve in order to meet the reasonableness requirement. According to the rationality requirement as interpreted by the Constitutional Court, affirmative action policies are not considered unreasonable or capricious solely due to either being too inclusive or too restrictive. [372:  	Public Servants Association of South Africa v Minister of Justice and Constitutional Development and   Others (J3895/01) [2001] ZALC 148 (25 September 2001).]  [373:  	Public Servants Association of South Africa and Others v Minister of Justice:640H.]  [374:  	Public Servants Association of South Africa and Others v Minister of Justice:643B-C.]  [375:  	MWU obo van Coller v Eskom [1998] 9 BALR 1089 (IMSSA):1093E-F.] 

[bookmark: _Toc189739361]3.6.1.3 Criticism against the rationality standard
The rationality criteria, as applied in Van Heerden, according to critics, particularly Pretorius, falls short in including the notions of proportionality and fairness, which are essential elements of sections 9(3) and 36 of the Constitution. Pretorius argues that when the rationality test was established separately from these guidelines, it disregarded the larger constitutional framework that aims to advance equality in a fair and balanced manner.[footnoteRef:376] In particular, he objects to the court's reading of section 9(2) in Van Heerden, pointing out that it seems to be viewed separately from other constitutional clauses. According to Pretorius, the Constitution's aim of integrating and harmonizing conflicting rights in a way that guarantees equity for everyone may be jeopardized by this standard.[footnoteRef:377] There are also concerns over the Van Heerden decision's wider relevance and impact because it has not been frequently referenced or given the weight one might anticipate, even in later decisions by the Labour Court and Labour Appeal Court.[footnoteRef:378] According to Pretorius, the decision's potential as a means of resolving the constitutional dilemma of striking a balance between equality and fairness in affirmative action policies is diminished by this lack of involvement with it. His opinion is that the court's approach might make it more difficult for the Constitution to serve as a tool for integrating and harmonizing conflicting rights.[footnoteRef:379] [376:  	Pretorius 2010:537.]  [377:  	Pretorius 2010:537.]  [378:  	Mcgregor 2013:655.]  [379:  	Pretorius 2010: 537.] 

The majority in Van Heerden utilized the third yardstick in a way that subtly introduced an internal fairness requirement, according to Pretorius, who carefully considers the interpretations of section 9(2).[footnoteRef:380] He contends that this strategy is in direct opposition to the majority's stated claim that measures that comply with section 9(2) are exempt from the fairness requirement.[footnoteRef:381] According to him, this discrepancy makes the Van Heerden ruling contradict itself and runs the danger of confusing smaller courts.[footnoteRef:382] Some observers have also noted that the verdict seems to go beyond a simple rationality criterion, which supports Pretorius' worries. They point out that it subtly accommodates proportionality and fairness requirements.[footnoteRef:383] [380:  	Pretorius 2010:564.]  [381:  	Pretorius 2010:564.]  [382:  	Pretorius 2010:564.]  [383:  	McGregor 2013:656] 

The limited and discriminatory nature of the rationality test has drawn more significant criticism. Its differential approach, according to critics, essentially lowers the responsibility standard while restricting the equality right.[footnoteRef:384] They argue that this criterion does not require a sufficient justification for actions that could potentially cause an unjust or disproportionate violation of rights.[footnoteRef:385] Therefore, even in cases where a law is clearly unjust or unduly restrictive, the rationality test offers few grounds for contesting its constitutionality.[footnoteRef:386]  [384:  	McGregor 2013:656.]  [385:  	Pretorius:2013 40.]  [386:  	Pretorius 2013:39-40.] 

Critics believe that when evaluating the constitutionality of policies that restrict rights, such as affirmative action, rationality is not strict enough. They contend that as these frameworks need a more thorough explanation of how the actions will affect impacted rights, fairness or proportionality would be better criteria for these assessments.[footnoteRef:387] The need for a movement toward fairness and proportionality is reflected in a larger concern for making sure affirmative action policies uphold the values of substantive equality and justice in addition to serving justifiable purposes. In South African Police Service v Solidarity obo Barnard, the Court considered the need to strike a balance between upholding the dignity of those who may be negatively impacted by remedial measures and enacting substantive equality.[footnoteRef:388] The majority ruling maintained that a rationality criterion should be applied when evaluating the application of corrective actions.[footnoteRef:389] The above approach is in line with the legal requirement that all uses of public authority must at least be rational, but the ruling recognized that rationality is insufficient to determine whether a decision-maker has fairly balanced the interests of several designated groups or taken into account the dignity of those who have been adversely affected by restitutive measures.[footnoteRef:390] Nevertheless, according to the minority ruling, fairness is the better criterion.[footnoteRef:391] Fairness is sufficiently broad, in contrast to logic, to enable courts to assess whether affirmative action policies are consistent with the goals and terms of the Employment Equity Act.[footnoteRef:392] Furthermore, South Africa's constitutional commitment to fundamental principles like justice, equality, and human dignity is in conformity with fairness.  [387:  	Solidarity obo Barnard v SA Police Service:paras.95-98]  [388:  	Solidarity obo Barnard v SA Police Service:par.94.]  [389:  	Solidarity obo Barnard v SA Police Service:paras.94,141.]  [390:  	Solidarity obo Barnard v SA Police Service:par.96.]  [391:  	Solidarity obo Barnard v SA Police Service:par.141.]  [392:  	Solidarity obo Barnard v SA Police Service:par.98.] 

3.6.2 [bookmark: _Toc189739362]The “fairness” standard in Affirmative Action
3.6.2.1 [bookmark: _Hlk183565880][bookmark: _Toc189739363]Constitutional definition of fairness
In the context of affirmative action, a constitutional interpretation of "fairness" is may be founded on sections 9 and 36 of the Constitution. The emphasis of this approach is to achieve a balance between upholding fundamental rights and freedoms and promoting substantive equality. Affirmative action policies must be planned and carried out in a way that upholds the fundamental values of equality, freedom, and human dignity while promoting equity and restitution and as such, this is where fairness stands as a guiding principle. Fairness in affirmative action can be characterized as a constitutional requirement that such measures be planned and carried out to advance substantive equality in a way that is reasonable, proportionate, and consistent with the principles of equality, freedom, and human dignity in light of sections 9 and 36. Affirmative action policies that are fair are those that are able to effectively address disadvantage while preventing arbitrary or disproportionate harm and upholding everyone's rights.
When evaluating affirmative action, fairness demands that corrective actions uphold the dignity of every person, even those who might not gain from them. Because of the Constitution's commitment to equality and human dignity, actions made to improve the lot of marginalized groups must not unnecessarily violate the rights or dignity of others. Affirmative action policies must be adaptable, sensitive to context, and aware of the larger societal dynamics they aim to address, according to the fairness principle. Therefore, although the Constitution unequivocally endorses the importance of the objective of remedying the effects of past inequality, it also requires that this has to be achieved in a fair and proportional manner.[footnoteRef:393]  [393:  	Pretorius 2001:415.] 

Beyond racial, economic, and gender differences, the substantive definition of equality recognizes that systemic disadvantage and other forms of social heterogeneity persist in our society. The Constitution insists that these long-standing injustices be eliminated and that new trends of disadvantage be avoided.[footnoteRef:394] Therefore, determining the fairness of an equality claim in an affirmative action dispute requires taking into account the history, nature, and purpose of the discriminatory practice in question, as well as the complainants' position in society, historical context, and vulnerabilities.[footnoteRef:395] Subsequently, the investigation must determine whether the practice, in a real-world setting, mitigates or intensifies group disadvantage.  [394:     Bato Star Fishing (Pty) Ltd v The Minister of Environmental Affairs and Tourism and Others:par.74.]  [395:  	Bato Star Fishing (Pty) Ltd v The Minister of Environmental Affairs and Tourism and Others:par.74.] 

3.6.2.2 [bookmark: _Toc189739364]Judicial application of fairness
In the Barnard case, the court upheld the idea that in order to create a society that is genuinely non-racial, non-sexist, and socially inclusive, corrective actions must respect human dignity.[footnoteRef:396] The court disagreed with the main judgment's assessment of the proper criterion for determining whether a corrective remedy successfully strikes a balance between substantive equality and the dignity of those negatively impacted, even while it accepted the significance of exercising caution when putting these measures into practice.[footnoteRef:397] Although the main verdict suggested that the conditions and purposes of corrective measures should be logically tied to their implementation, the court pointed out that rationality is merely the "bare minimum" requirement, even though it is crucial.[footnoteRef:398] The rationality criterion is a fundamental legal concept that must be met by all uses of public power. The court contended, however, that reason is not a sufficient criterion for determining whether corrective actions are constitutional. [396:  	 Solidarity obo Barnard v SA Police Service:par.93.]  [397:  	Solidarity obo Barnard v SA Police Service:par.94.]  [398:  	Solidarity obo Barnard v SA Police Service:par.94] 

In Harksen, the Constitutional Court underlined that the effect of affirmative action measures on the complainant and others in a similar situation is the primary focus of the test for unfairness in equality cases.[footnoteRef:399] This viewpoint emphasizes that fairness, not just rationality, should be the criterion used to assess constitutionally mandated policies. In contrast to rationality, fairness is a more encompassing and expansive criterion that allows judges to determine whether a course of conduct is consistent with the goals and provisions of the applicable laws, especially the pledge to provide "fair treatment in employment." [footnoteRef:400] Fairness is a fundamental constitutional value that is reflected in a number of rights and obligations, including the prohibition of discrimination under section 9, the regulation of labour practices under section 23, the administration of decisions under section 33, and the judicial system under sections 34 and 35, as O'Regan J. reiterated in Mphaphuli.[footnoteRef:401] Smalberger JA concisely summed up the approach to fairness in the National Union of Metalworkers of South Africa,[footnoteRef:402] stating that it necessitates a balanced evaluation of the interests of employers and employees. A number of important considerations need to be taken into account when evaluating fairness within the constitutional framework of substantive equality. According to Manitoba Rice Farmers Association v Human Rights Commission,[footnoteRef:403] these include the complainant's social standing, the nature of the relevant provision, the goal it seeks to accomplish, and the degree to which the discriminatory measure affects the complainant's rights and interests. A court must, therefore, consider the legislative goals at risk while determining moral value about fairness based on the case's facts and circumstances.  [399:  	Harksen v Lane NO and Others [1997] ZACC 12:par.55.]  [400:  	Minister of Finance v Van Heerden:par.98.]  [401:  	Lufuno Mphaphuli & Associates (Pty) Ltd v Andrews and Another [2009] ZACC 6:par.221.]  [402:     National Union of Metalworkers of SA v Vetsak Co-operative Ltd and Others [1996] ZASCA 69:589B-C.]  [403:     Manitoba Rice Farmers Association v Human Rights Commission (1987), 50 Man.R.(2d) 92(QB):par.2.] 

3.6.2.3 [bookmark: _Toc189739365]Criticism against the fairness standard
In his separate ruling in Solidarity obo Barnard v SA Police Service, Van der Westhuizen J. rejected Cameron J.'s argument that fairness ought to be the criterion used to determine whether affirmative action policies are lawful.[footnoteRef:404] He contended that section 9 might become internally inconsistent if fairness were connected to the section 9(3) ban on unfair discrimination.[footnoteRef:405] According to Van der Westhuizen J., actions that comply with section 9(2) do not automatically constitute unjust discrimination. Therefore, it would be of little practical significance to subject such measures to a second fairness inquiry, informed by section 9(3) considerations.[footnoteRef:406] He opposed fairness as being too vague, even when seen in a more generic, wide sense.[footnoteRef:407] He also stressed that because of its intense scrutiny, the fairness test runs the risk of applying an unreasonably strict standard of review to affirmative action policies, which could compromise their constitutional goals.[footnoteRef:408] [404:  	Solidarity obo Barnard v SA Police Service:par.157.]  [405:  	Solidarity obo Barnard v SA Police Service:par.158.]  [406:  	Solidarity obo Barnard v SA Police Service:par.158.]  [407:  	Solidarity obo Barnard v SA Police Service:par.159.]  [408:  	Solidarity obo Barnard v SA Police Service:par.159.] 

Mokgoro J. faulted the fairness test in Van Heerden for giving the complainant too much weight.[footnoteRef:409] According to her, section 9(2)'s objective of attaining substantive equality may be undermined if it places an undue emphasis on individuals who are negatively impacted by restitutive measures.[footnoteRef:410] Pretorius responded by arguing that a measure's fairness cannot be assessed only by looking at how it affects the complaint separately. Rather, it is also necessary to evaluate the measure's larger context and goal. Pretorius therefore did not find Mokgoro J's criticism persuasive, highlighting the need for a comprehensive assessment rather than a limited, complainant-focused strategy in order to ensure fairness.[footnoteRef:411] [409:  	Minister of Finance v Van Heerden:paras.79-80.]  [410:  	Minister of Finance v Van Heerden:paras.79-80.]  [411:  	Pretorius 2010:553.] 

Fergus points out that although fairness may appear to be more objective than rational, it inevitably entails judges making moral decisions, including determining how much someone's dignity has been violated. Because of its reliance on subjective assessment, the fairness requirement is more vulnerable to judicial discretion than reason.[footnoteRef:412] According to her, rationality is more appropriate for determining whether affirmative action policies are constitutional since it is less susceptible to personal interpretation. Despite admitting that both standards have shortcomings, Fergus contends that the difficulties presented by reason are easier to handle and more acceptable when it comes to seeking restitution.[footnoteRef:413] She comes to the conclusion that rationality, with its more straightforward framework, provides a more balanced assessment of the constitutionality of such policies than fairness.[footnoteRef:414]  [412:  	Fergus 2015:58.]  [413:  	Fergus 2015:56.]  [414:  	Fergus 2015:59.] 

3.6.3 [bookmark: _Toc189739366]The “proportionality” standard in Affirmative Action
3.6.3.1 [bookmark: _Hlk183575106][bookmark: _Toc189739367]Constitutional definition of proportionality
According to the Constitution, an employer may still use section 36 to defend the use of an affirmative action policy even if it is determined to be unjust discrimination. Therefore, the Constitution does not specifically define the proportionality requirement, but it is a key concept in the interpretation and application of section 36, which deals with the limitation of rights. When constitutional rights are restricted, proportionality guarantees that these restrictions are reasonable and justified in a free and democratic society founded on the fundamental principles of equality, freedom, and human dignity. In order to ensure that actions performed do not unnecessarily violate people's constitutional rights while accomplishing justifiable governmental goals, this approach strikes a balance between conflicting rights and interests. Sections 7(2) and 36 of the Constitution deal with the limitation of rights. The state is required by section 7(2) to uphold, defend, advance, and carry out the rights outlined in the Bill of Rights. The section emphasizes the government's proactive responsibility in defending constitutional rights while also acknowledging that, within the guidelines set forth in section 36, these rights may occasionally be restricted justifiably. 
The limitations clause, found in section 36, establishes the constitutional criterion for judging whether any restriction on rights is lawful. According to this section, rights can only be restricted by a law of general application and only to the extent that doing so is reasonable and justified in a free, democratic society that values equality, freedom, and dignity. Additionally, the clause also outlines the criteria to be used in determining the justification of a limitation: (i)the nature of the right being restricted, (ii)the significance of the limitation's goal,(iii) the type and scope of the restriction, (iv)the connection between the restriction and its goal, (v) and if less restrictive methods exist to accomplish the same goal are some of these elements.[footnoteRef:415] [415:  	S v Makwanyane 1995 3 SA 391 (CC):par.104.] 

According to section 36(1) of the Constitution, "the relation between the limitation and its purpose" is one of the elements to be taken into account when evaluating the legitimacy of a policy that restricts the right to equality. When construed rigidly, this component is consistent with the rational relationship test, which looks at whether the measure and its intended purpose have coherency. However, this requirement has been interpreted more broadly by the Constitutional Court by determining whether the discriminating action is too expansive or too exclusive in accomplishing its goal.[footnoteRef:416] [416:  	Constitution:sec.36(l)(a)-(e).] 

3.6.3.2 [bookmark: _Toc189739368]Judicial application of proportionality
The Constitutional Court underlined the importance of proportionality in determining the boundaries of constitutional rights in the seminal decision of S v Makwanyane.[footnoteRef:417] According to the court, limiting constitutional rights in a way that is thought to be appropriate and required in a democracy necessitates weighing conflicting interests and performing a proportionality analysis.[footnoteRef:418] This strategy is ingrained in section 36 of the Constitution, which deals with the restriction of rights. The legislature or the party depending on the legislation have the duty of proving that the contested law satisfies the requirements listed in section 36. They must specifically demonstrate that the law is necessary, reasonable, and compliant with section 36's standards, which include proportionality. [417:  	S v Makwanyane 1995 3 SA 391 (CC).]  [418:  	S v Makwanyane:par.104] 

Affirmative action policies and their execution are susceptible to judicial scrutiny and cannot be presumed to be above review, as Van der Westhuizen J recognized in Barnard CC.[footnoteRef:419] He examined Van Heerden's three-pronged test and realized that, whereas the first two prongs assess the rationality of affirmative action policies, the third prong, which asks whether the policy advances equality, addresses a distinct aspect. This prong evaluates the measure itself as well as how it is actually applied in everyday scenarios.[footnoteRef:420] The substantial distinction between the measure as intended and its practical implementation was underlined by Van der Westhuizen J. He contended that Van Heerden establishes a clear distinction between the creation of a measure and how it is implemented, which highlights the significance of assessing the real-world effects of affirmative action.[footnoteRef:421] He argues that the third prong calls for a more thorough and contextually aware investigation of the measure's effects on the impacted persons or groups, rather than only an abstract or theoretical rationality test.[footnoteRef:422] This test necessitates a more thorough assessment of whether the measure, in practice, actually advances equality in a significant manner, going beyond its outlined or theoretical objectives.[footnoteRef:423] Furthermore, Van der Westhuizen J argued that a mere rational-based approach is insufficient to judge whether a measure actually improves equality.  [419:  	Solidarity obo Barnard v SA Police Service:par.140.]  [420:  	Solidarity obo Barnard v SA Police Service:par.143.]  [421:  	Solidarity obo Barnard v SA Police Service:par.143.]  [422:  	Solidarity obo Barnard v SA Police Service:par.146.]  [423:  	Solidarity obo Barnard v SA Police Service:par.146.] 

The need for a comprehensive and context-sensitive approach to constitutional interpretation was emphasized by Van der Westhuizen J., who rejected the fairness criteria since it might lead to internal inconsistencies. He emphasized that although courts seek to reconcile constitutional provisions, this does not oblige them to ignore the potential effects that the exercise of one right may have on specific circumstances.[footnoteRef:424] No constitutional provision should be construed in a vacuum, and no right should be upheld without taking into account how it interacts with other rights, he argued.[footnoteRef:425] Although he acknowledged that the general restrictions provision in section 36 of the Constitution did not directly apply in this case, he thought its proportionality formula was helpful in determining how one right affected another.[footnoteRef:426] In summary, Van der Westhuizen J. argues that in addition to applying the Van Heerden test, a proportionality analysis motivated by section 36 should be used to assess whether affirmative action policies are legally compliant given that "something more is required."  [424:  	Solidarity obo Barnard v SA Police Service:par.161.]  [425:  	Solidarity obo Barnard v SA Police Service:par.161.]  [426:  	Solidarity obo Barnard v SA Police Service:paras.162-164] 

3.6.3.3 [bookmark: _Toc189739369]Criticism against the proportionality standard
The judicial perspective on affirmative action policies is greatly influenced by Sachs J.'s remarks in Van Heerden.[footnoteRef:427] Given the significance of these measures in attaining substantive equality, Sachs J. stressed that courts should refrain from interfering with them. He warned against the inclination of courts to serve as arbitrators, deciding whether a more effective or less onerous solution could have been chosen. When a legislation is blatantly excessive, blatantly disregards the interests of privileged groups, and imposes disproportionate costs without reason, Sachs J. made it obvious that judicial action is necessary and that courts are required under the constitution to take action in these situations.  [427:  	Minister of Finance v Van Heerden:par.152] 

It is noteworthy, however, that none of the other justices in Van Heerden agreed with Van der Westhuizen J's ruling supporting proportionality as the sole criterion for evaluating affirmative action policies.[footnoteRef:428] In order to resolve this discrepancy, Cameron J. proposed that proportionality be incorporated into the general fairness criteria, with Froneman J. and Majiedt J. concurring.[footnoteRef:429] They contend that fairness has the further benefit of taking into account circumstances in which proportionality may not be crucial in assessing the purportedly unjust application of an affirmative action policy.[footnoteRef:430] This viewpoint emphasizes fairness as a broader criterion that goes beyond proportionality. [428:  	Solidarity obo Barnard v SA Police Service:par.98.]  [429:  	Solidarity obo Barnard v SA Police Service:par.98.]  [430:  	Solidarity obo Barnard v SA Police Service:par.98.] 

Fergus contributes to this discussion by recognizing the significance of proportionality in striking a balance between conflicting constitutional rights and ideals.[footnoteRef:431] She is doubtful that a full-scale proportionality analysis in the context of affirmative action would be applicable. According to Fergus, urging judges to balance the equality mandate with a wide variety of constitutional rights and principles brought up by litigants may expose affirmative action policies to excessively extensive judicial assessment. She points out that requiring measures to pass the "least restrictive means" criteria carries a risk of unnecessarily imposing unrealistic standards of evaluation, which could impede the transformative goals of restitutive measures. [431:  	Fergus 2015:52.] 

[bookmark: _Toc189739370]3.7 The appropriate standard for assessing Affirmative Action measures
A key component of South African equality jurisprudence has been identifying the proper criterion for assessing the constitutionality of affirmative action policies. The Constitutional Court confirmed that the reasonableness requirement is the controlling norm for evaluating such measures in the case of South African Police Service v Solidarity obo Barnard. Despite this clarity, the question of whether proportionality or fairness would be a better substitute is still up for debate in both academics and juridical forums. The positive aspects and limitations of each standard are unique. Although rationality offers a reasonable and unambiguous foundation that honours the legislature's responsibility in formulating policy, its limited scope can leave out the more significant effects of affirmative action policies. While fairness promotes a more humane and inclusive approach, it also runs the risk of compromising legal certainty and the transformative objectives of reparation. Although proportionality offers a sophisticated framework for juggling conflicting interests, it may unduly scrutinize affirmative action policies.
The most suitable and long-lasting method for assessing the constitutionality of affirmative action policies in South Africa is the rationality standard. The Constitutional Court's case law, specifically in Minister of Finance v Van Heerden and South African Police Service v Solidarity obo Barnard, provides strong support for this finding. As required by section 9(2) of the Constitution, these seminal cases confirm that rationality offers a framework that is legally sound, predictable, and administratively feasible for determining whether a legislation accomplishes the transformative purposes of substantive equality. The criterion of rationality is especially persuasive since it is consistent with the fundamental tenets of constitutional democracy, such as the separation of powers and respect for the authority of the legislative and executive branches. The rationality requirement guarantees that affirmative action policies are not arbitrary or capricious but instead stay true to their justifiable goal of resolving systemic inequalities and promoting people who have been harmed by past prejudice, as stated in Van Heerden. Rationality maintains this focus in order to balance the necessity of judicial scrutiny with the requirement that elected branches of government be given the freedom to enact revolutionary reforms.
Those who criticize rationality frequently claim that it fails to adequately consider the personal implications of affirmative action policies, which could leave certain people without proper redress for whichever injustices they may suffer. This criticism ignores the larger constitutional framework which rationality functions within. Subsequently, reasoning is a tool to determine if a measure is consistent with the broader constitutional concept of equality, not an end in and of itself. Reason guarantees that affirmative action policies stay true to their transformational intent without overburdening courts with judgments that are laden with values and may jeopardize legal clarity, as emphasized in Barnard. The strength of the rationality standard ultimately resides in its capacity to offer an understandable, impartial, and practically applicable administrative framework for assessing affirmative action policies. Since the legislature and executive branch are better equipped to carry out policies that address systematic inequality, it respects the difficult balance between judicial supervision and deference to authorities. Rationality reduces the possibility of capricious court intervention while guaranteeing that affirmative action policies stay firmly grounded in the values of justice and equality by emphasizing the relationship between a measure and its justifiable aim.
Despite its limits, rationality can be addressed by the courts through deliberate application and improvement. For example, the third prong of the Van Heerden test, which asks if the measure encourages the attainment of equality, enables a more thorough analysis of the policy's effects and implementation. With the support of this element, courts are guaranteed to closely evaluate whether affirmative action policies actually promote substantive equality rather than just endorsing them. Rationality is therefore still the best criterion for weighing the conflicting interests present in affirmative action policies. The constitutional commitment to substantive equality is protected, the separation of powers is respected, and a stable legal framework that promotes change while upholding justice and consistency in the administration of the law is offered.
[bookmark: _Toc189739371]3.8 Whether affirmative action creates an automatic right to appointment or promotion
Affirmative action having been originally intended as a corrective action to rectify historical injustices has generated a great deal of discussion on whether it acts as a facilitator or a hindrance in the exercise of democracy. A crucial topic at the heart of this continuing discussion is whether affirmative action grants an automatic right to be appointed or promoted, or if it is conditional and dependent on particular needs, circumstances, and qualifications. Redressing historical injustices and advancing substantive equality are the main goals of affirmative action, which guarantees fair competition in areas where discrimination formerly predominated. However, there have been valid concerns about the execution of affirmative action rules as they have become more widespread.
Therefore, the conflict between affirmative action as a presumed right and as a tool to achieve substantive equality needs to be examined in order to ensure an in-depth understanding of the legal implications of a lawful implementation or a justifiable non-implementation of affirmative action. By drawing on South African case law, employment equity frameworks, and international perspectives, the analysis will focus on the criteria employers must adhere to in order to ensure that affirmative action, whether implemented or not, remains valid and lawful. Ultimately, this examination seeks to clarify whether affirmative action can be viewed as a prospective opportunity, an absolute right, or a hybrid of both, and how these perspectives influence the legal obligations of employers.
[bookmark: _Toc189739372]3.8.1 The obligation of designated employers of implementing Affirmative Action
[bookmark: _Hlk183634062]Affirmative action under the EEA is not an automatic privilege that applies to all sectors or individuals indiscriminately, as the EEA's structure is peculiar rather than universal. As part of their employment equity plans, which are created in collaboration with unions and employee groups, designated employers are legally required to apply affirmative action policies.[footnoteRef:432] Although the EEA requires these employers to take proactive steps to promote employment equity, the standards are flexible and particular to the setting, thereby giving the employer the freedom to choose the extent and focus of affirmative action initiatives in accordance with national and regional demographics and organizational needs. Section 1 of the EEA defines a "designated employer" as one who employs 50 people or more, or less but has an annual turnover that exceeds certain sectoral thresholds. Nevertheless, the term "designated employer" encompasses more than these requirements. As the EEA makes clear, it also covers municipalities and state agencies. Significant modifications to this term are also introduced by the Employment Equity Amendment Act of 2022 (hereinafter referred to as the Amendment Act), which has been signed into law but has not yet been put into effect. In order to limit the number of recognized employers to those with 50 or more workers, the Amendment Act aims to eliminate the turnover threshold. This change will have a significant effect, especially on smaller businesses that were previously considered designated employers because of high employee turnover but will no longer be held to the same standards after the Amendment Act takes effect. [432:  	Employment Equity Act:sec.13.] 

According to section 15(2) of the EEA, affirmative action policies put in place by a designated employer must have a number of essential elements in order to eradicate obstacles to equitable employment opportunities and representation for designated groups and they must make reasonable accommodations for members of designated groups in order to guarantee that they have equal possibilities and have equitable representation in employment. Additionally, they have to put procedures in effect to ensure that suitably qualified members of designated groups are fairly represented across all occupational levels in the workforce. These guidelines should further promote workplace diversity and eliminate employment barriers that negatively affect members of designated groups, including those resulting from unfair discrimination. Therefore, in accordance with section 15(2) of the EEA, designated employers are required to adopt and carry out affirmative action policies tasked with addressing past injustices and advancing real equality in the workplace. However, if AA measures are to be regarded as a "right," their execution is not unqualified; in order to guarantee adherence to both the EEA and constitutional principles, certain legislative conditions must be met. Two key measures listed in section 15(2) of the EEA become especially important when deciding whether an employee can assert a right to affirmative action. These steps include making sure that appropriately qualified members of designated groups,[footnoteRef:433] are fairly represented in all occupational levels of the workforce as well as the requirement to establish and implement strategies for the retention and advancement of members of designated groups, including suitable training programs in accordance with skills development laws.[footnoteRef:434] [433:  	Employment Equity Act:sec.15(2)(d)(i).]  [434:  	Employment Equity Act:sec15(2)(d)(ii).] 

[bookmark: _Toc189739373]3.8.1.1 Equitable representation in terms of section15(2)(d)(i)
The idea of equitable representation emphasizes how critical it is to correct past injustices that have led to the underrepresentation of specific populations in particular fields, businesses, and occupational levels. According to section 15(2)(d)(i), employers are required to examine the demographics of their personnel and find any discrepancies in representation. For this analysis to determine if certain groups are underrepresented, national and regional demographics as well as sectoral targets specified in regulations must be taken into account. Employers are expected to have policies in place that give priority to including adequately qualified members of the underrepresented group whenever a lack of equitable representation has been uncovered. This measure is in line with the Constitution's transformative objectives, which prioritize substantive equality and righting historical wrongs. It also reaffirms that affirmative action must function within a methodical, empirically supported framework that guarantees equity and inclusivity. To legally and successfully carry out such measures, designated employers must first determine whether or not there is in fact a lack of equitable representation in order to assess the necessity of affirmative action measures is this obligation. As such, the EEA states that an extensive employment equity examination by the designated employer is the initial step in this procedure. In order to uncover racial, gender, and disability discrepancies, employers are required by section 19 of the EEA to gather and examine workforce demographic data and compare it to sectoral, regional, and national standards. Every occupational level and category, from entry-level jobs to senior management positions, must be included in this investigation. 
The Constitutional Court established the precedent in the seminal case of Solidarity v South African Police Service that affirmative action policies should primarily address systemic and historical discrimination, which may involve initiatives to level the playing field for underrepresented groups in the workforce. In this instance, the main question was whether the employer had conducted a sufficient assessment of the workforce in order to identify areas of underrepresentation, which is a critical first step in putting affirmative action policies into place. The court upheld in its ruling that, especially when considering the demography of the relevant labour market, such affirmative action measures ought to be motivated by empirical evidence proving the degree of underrepresentation. This is the initial step in any affirmative action program, and that employers are not allowed to use affirmative action unless they can show that their workforce does not represent the equal representation needed by law. This case serves as further evidence that employers' duties are procedural in nature and cannot be circumvented in order to comply with affirmative action requirements.
As stated in section 16 of the EEA, consultation is an essential part of the procedure. In order to establish and carry out their employment equality plans, DERs must consult with workers, trade unions, and other stakeholders. This partnership guarantees that the affirmative action policies are both legally sound and operationally sound. Du Toit and others stress that consultation offers the chance to develop customized solutions that meet the particular difficulties faced by the workforce and permits a more comprehensive understanding of potential obstacles in achieving equal representation.[footnoteRef:435] Therefore, the employer can identify areas of underrepresentation and implement targeted retention and development strategies aimed at promoting the equitable representation of designated groups by collecting detailed workforce data and comparing it to national or regional demographic profiles.[footnoteRef:436] This is essential to meeting the requirements of section 15(2)(d)(ii), which stipulates that members of specified groups must be retained and developed through suitable training programs and encouraging work environments. [435:  	Du Toit 2006:59.]  [436:  	Solidarity v Department of Correctional Services:par.74.] 

[bookmark: _Toc189739374]3.8.1.2 Advancement of designated groups in terms of section 15(2)(d)(ii)
Section 15(2)(d)(ii) of the EEA, mandates that when employers locate underrepresentation in their workforce, they must accord preference to "suitably qualified" members of designated groups. This clause, which is essential to affirmative action, gives the employer an obligation to proactively address deficiencies in the representation of particular groups, like women, people with disabilities, and Black people. The meaning of "suitably qualified" is crucial in guaranteeing that preference is granted to candidates who fulfil the requirements for the function without compromising the standard of eligibility. Therefore, employers need to make sure that their affirmative action policies are based on building employment competencies and abilities rather than discriminating against members of specific groups. 
In addition, section 15(2)(d)(ii) mandates that priority be given to members of a designated group (Black people, women, and people with disabilities); more precisely, the group must be underrepresented in the workforce at the relevant occupational level. Instead of implementing affirmative action uniformly across the workforce, this clause aims to target individuals who have historically been most marginalized in particular industries. In Solidarity v Department of Correctional Services,[footnoteRef:437] the Labour Appeal Court underscored the need to address underrepresentation by ruling that priority must be given to members of designated groups who are underrepresented in particular employment categories. In addition to giving members of designated groups chances generally, the employer has a responsibility to prioritize those areas where such groups are underrepresented. [437:  	Solidarity v Department of Correctional Services:par.69.] 

 The idea of being "suitably qualified" would serve as a fundamental prerequisite if affirmative action were a right. According to section 20(3) of the Employment Equity Act, an individual is considered appropriately qualified if they fulfil one or more of the following requirements: formal education, relevant work experience, prior learning, or the ability to develop the skills necessary to perform the job in a reasonable amount of time. This extensive criterion is essential given that it guarantees that members of designated groups are prevented from being unjustly excluded because of past injustices, including limited access to formal education. The Solidarity v Department of Correctional Services ruling highlighted the need for employers to apply the definition of "suitably qualified" in a fair and open manner. Affirmative action programs may offer preference to people from designated groups but not to people who don't meet the requirements, according to the Labour Court's ruling.[footnoteRef:438] This ruling emphasizes that affirmative action aims to increase access to opportunities without sacrificing the ability necessary for efficient job performance, so as not to diminish benchmarks. However, employers must take into account the potential of applicants from designated groups as part of their duty to evaluate potential holistically. For instance, a candidate should not be disqualified if they have important transferable skills or real-world experience but no official qualifications.  [438:  	Solidarity v Department of Correctional Services:par.32.] 

Additionally, employers would be compelled to vigorously make accommodations for members of designated groups if affirmative action were acknowledged as a right. Employers are required by the EEA's section 15(2)(c) to provide reasonable accommodations in order to remove obstacles and guarantee that designated members can engage fully in the workplace. Subsequently, adapting workplace requirements, putting in place training and development initiatives, and changing the physical workspace to promote accessibility are a few examples of accommodations. For example, the employer must offer the required training to close the skills gap if a suitably qualified candidate from a designated groups has the ability to learn job-specific abilities in a fair amount of time. 
Lastly, businesses must have policies in place to retain and develop members from designated groups in accordance with section 15(2)(d)(ii). This clause guarantees that affirmative action covers more than just hiring; it also promotes career advancement and fills in skills shortages. To empower workers from designated groups, employers must offer training courses, mentorship programs, and other developmental activities.
Employers would have to meet certain requirements to guarantee the successful implementation of affirmative action if it were an inalienable right. These include carrying out a comprehensive workforce study under section 19, providing preference to underrepresented minorities under section 15(2)(d)(ii), accommodating members of designated groups under section 15(2)(c), and broadly defining appropriateness under section 20(3). Employers also need to make investments in training and development programs to help retain and advance employees from designated groups. 
[bookmark: _Toc189739375]3.8.1.3 Implementing an employment equity plan in terms of section 20 
A legitimate Employment Equity Plan would be necessary for the legal execution of affirmative action if it were regarded as an inalienable right. The plan must be created and implemented by designated employers in accordance with section 20 of the EEA. The steps the employer plans to take to address underrepresentation and advance the fair representation of designated groups at all occupational levels must be outlined in this plan of action. The goal of the strategy is to offer an organized, open, and constitutional framework for carrying out affirmative action policies. Section 20(2) mandates that the strategy must include methods to remove employment barriers, as well as specified targets, numerical goals, and a timeline for attaining fair representation. The three constitutional requirements that were stated in Minister of Finance v Van Heerden,[footnoteRef:439] which created a three-prong test for evaluating the legitimacy of affirmative action policies, must also be met by the plan. Whether the measure targets individuals or groups of individuals who have been disadvantaged by unfair discrimination is the first criterion; whether the measure is intended to protect or advance those individuals or groups is the second; and whether the measure advances the attainment of equality is the third. Therefore, if affirmative action constituted a right which was inalienable, then Employment Equity Plan’s would act as the operational and legal framework for the realization of affirmative action rights. In the effort to improve the representation of designated employees, it would offer the framework for recognizing obstacles, establishing objectives, and implementing initiatives. [439:  	Minister of Finance v Van Heerden:par.37.] 

[bookmark: _Toc189739376]3.8.2 Judicial review of whether Affirmative Action confers an individual right
One of the most important tools for attaining substantive equality in South Africa is affirmative action, which is protected by the Constitution. Section 9(2) gives the state the express authority to take "legislative and other measures" to correct systematic injustices and elevate the status of people and groups who have been unfairly discriminated against in the past. This mandate from the constitution has played a crucial role in forming the legal and policy environment because it emphasizes the dual roles of affirmative action as an administrative tool to address injustices and as a topic of legal scrutiny regarding whether it should be classified as a right or a discretionary policy measure.
At the junction of constitutional concepts and actual application is the controversy concerning whether affirmative action confers an individual right. Although it is indisputable that affirmative action seeks to promote equality, there are still concerns over its legality, namely whether it establishes definitive legal rights for individuals rather that it functions as a legislative decision to promote societal fairness. Courts, especially the Constitutional Court, have been wrestling with these issues as they frequently attempt to strike a balance between individual claims to affirmative action advantages and the group objectives associated with transformation.
Well-known decisions, like Minister of Finance v Van Heerden,[footnoteRef:440] provide important context for assessing affirmative action policies. The Van Heerden three-pronged test evaluates whether such policies target underprivileged populations, advance substantive equality, and have a reasonable chance of succeeding. However, this test leaves opportunity for interpretation and future legal evolution because it does not specifically address whether individuals within certain groups can assert affirmative action as a right. [440:  	Minister of Finance v Van Heerden:par.108.] 

In order to address the controversial topic of individual entitlement, this section aims to clarify the limits and implications of affirmative action in promoting equality by analyzing whether it has been conceived as a discretionary mechanism driven by broader equality imperatives or as a right that guarantees individuals certain opportunities based on their membership in disadvantaged groups.
[bookmark: _Toc189739377]3.8.2.1 Harmse v City of Cape Town (2003) 24 ILJ 1130
The Labour Court tackled the controversial question of whether affirmative action is a right for members of specific groups under the EEA in the case of Harmse v City of Cape Town. The applicant claimed that the respondent had violated the EEA, specifically section 6, which forbids unjust discrimination, by failing to shortlist him for three posts for which he sought.[footnoteRef:441] Sections 20(3)–(5) of the EEA, which provide a thorough framework for assessing whether an applicant is "suitably qualified" for a position, were given prominence by the court as being of extreme significance. In accordance herewith, employers are required by legislation to evaluate applicants in their entirety, taking into account a number of characteristics other than just formal qualifications.[footnoteRef:442] Formal qualifications, past learning, relevant experience, or the ability to execute the work with the right training can all be used to determine whether a person is appropriately qualified, according to section 20(3). This extensive approach was adopted in order to prevent candidates from historically underrepresented groups from being unfairly disqualified because of strict or capricious qualifying requirements.[footnoteRef:443]  [441:  	Harmse v City of Cape Town:paras.1-3.]  [442:  	Harmse v City of Cape Town:paras.34-35.]  [443:  	Harmse v City of Cape Town:paras.34-35.] 

Furthermore, while determining whether an applicant is appropriately qualified, section 20(4) requires employers to take into account all pertinent circumstances, including the potential for training or development. This section highlights the growth-oriented responsibilities of employers by compelling them to determine if it is feasible to provide candidates with the expertise that are required to succeed in the performance of their duties.[footnoteRef:444] This is further strengthened by section 20(5), which forbids choices based on qualifications that unfairly discriminate, especially where those decisions are based on capricious restrictions that disproportionately exclude members of specified categories.[footnoteRef:445]  [444:  	Harmse v City of Cape Town:paras.34-35.]  [445:  	Harmse v City of Cape Town:paras.34-35.] 

This applicant's inadequate broad-based management competence and strategic management experience was referenced by the respondent as justification for not shortlisting him.[footnoteRef:446] The court emphasized that the respondent was compelled by section 20(4) to evaluate whether the applicant's abilities, with sufficient training, could fulfil the demands of the position. It became apparent that the respondent could have wrongfully complied with affirmative action requirements because of their disproportionate emphasis on prior achievements, which did not take into consideration the EEA's requirements for development.[footnoteRef:447]  [446:  	Harmse v City of Cape Town:par.37.]  [447:  	Harmse v City of Cape Town:paras.31,35.] 

Affirmative action was viewed by the court as both a proactive duty placed on employers to promote equality and a defensive measure against allegations of unjust discrimination. Although affirmative action can be used as a defence against allegations of reverse discrimination, it additionally demands of employers to take proactive measures to eradicate discrimination and advance fair representation of specific groups. The Constitution and the EEA both support this dual position. Affirmative action is a constitutional requirement as opposed to a mere subjective practice.[footnoteRef:448] [448:  	Constitution:sec.9(2); EEA:sec.20(2).] 

According to the court's deductive reasoning in the Harmse case, affirmative action does grant members of specific groups rights. In addition to section 20(3)– (5), the larger goals of the EEA and the Constitution also give conception to this entitlement.[footnoteRef:449] Therefore, in order to address historical injustices and advance equality, affirmative action is both a constitutional and statutory right and the specific parameters or extent of such a right will need to be determined based on the particular facts of each case.[footnoteRef:450]  [449:  	Harmse v City of Cape Town:paras.48-49.]  [450:  	Harmse v City of Cape Town:paras.48-49.] 

[bookmark: _Hlk183713648][bookmark: _Toc189739378]3.8.2.2 Minister of Finance and Other v Van Heerden (CCT 63/03) [2004] ZACC 3
The Constitutional Court adjudicated a landmark ruling in Minister of Finance v Van Heerden that articulated the conceptual framework of affirmative action under section 9(2) of the Constitution. At the forefront of the ruling was the inquiry regarding whether affirmative action established legally binding individual privileges, whether it exists as a collective entitlement, or rather an administrative instrument dependent on larger democratic objectives.
A three-pronged approach to establish whether a measure qualifies as affirmative action under section 9(2) was outlined by Justice Moseneke in her majority opinion. The court observed that it was not every new member who was classified as a previously disadvantaged person. It was underlined, therefore, that measurements do not have to be precise, but rather, their validity is determined by their overall influence rather than by inconsistencies or exceptions.[footnoteRef:451] In order to address the pension differences between new members of Parliament and their predecessors, the court stressed that the differentiated contributions had not been arbitrarily drawn but rather thoroughly structured. The court further stated that the High Court made an error in adopting a "necessity" evaluation, which required the applicants to prove that the measures were essential for the attainment of equality.  Justice Moseneke explained that section 9(2) merely required that measures be substantially capable of achieving their stated objective.[footnoteRef:452] Justice Moseneke further emphasized that in order to attain equity, previously advantaged groups are frequently required to make concessions due to the inherently redistributive and transformative nature of affirmative action. In this instance, the various contributions narrowed the disparity between privileged and underprivileged groups, thus, achieving the constitutional goal of advancing equality.[footnoteRef:453] [451:  	Minister of Finance v Van Heerden:par.39.]  [452:  	Minister of Finance v Van Heerden:par.42.]  [453:  	Minister of Finance v Van Heerden:par.44.] 

The ensuing ruling offered significant new perspectives regarding how affirmative action should be conceived, thus, addressing the issue of whether it establishes individual rights, functions as a collective right, or nevertheless remains a tool of discretionary governance. The court upheld that the primary function of affirmative action is to advance historically underprivileged groups as a collective right.[footnoteRef:454]  [454:  	Minister of Finance v Van Heerden:par.44.] 

In summarizing section 9(2), the court acknowledged the systemic aspect of apartheid-era discrimination, which favoured groups over individuals and allocated benefits or disadvantages based on group membership rather than individual circumstances.[footnoteRef:455] section 9(2) empowers actions targeted to improve entire categories of underprivileged individuals in order to address this. This suggests that people are prioritized and preferred by belonging to a group that has traditionally been the subject of unfair practices rather than from demonstrating personal experiences of discrimination and as such the state does not need to show that each beneficiary has suffered personal injury.[footnoteRef:456] [455:  	Minister of Finance v Van Heerden:par.85.]  [456:  	Minister of Finance v Van Heerden:par.85.] 

While the Van Heerden judgment clarified the nature and objective of affirmative action, it left some questions unresolved such as whether or not individuals within disadvantaged groups can claim specific benefits. Nevertheless, the court affirmed that affirmative action measures are tools to achieve substantive equality, prioritizing the collective advancement of disadvantaged groups. 
[bookmark: _Toc189739379]3.8.2.3 Dudley v City of Cape Town and Another (CA 1/05) [2008] ZALAC 10
Another significant turning point in South African labour law was the case of Dudley v City of Cape Town, which addressed whether affirmative action under the EEA establishes enforceable individual or collective rights or serves just as a means to enforce organizational conformance. The case brought up important issues about the definition and implementation of affirmative action duties as well as the initiative's larger function in resolving structural injustice. The two primary issues that the Labour Appeal Court (hereinafter referred to as the LAC) had to determine were whether affirmative action under Chapter III of the EEA accords enforceable individual rights and whether employers can be held directly liable in court for alleged non-compliance with affirmative action obligations without utilizing all of the EEA's enforcement tools. 
The LAC offered a thorough explanation of the purpose of affirmative action and the structure set up by the EEA. The differentiation between claims for individual enforcement and the social nature of affirmative action stood at the centre of the ruling. The court underlined that affirmative action, under the EEA, does not grant individual members particular rights; rather, it benefits designated groups collectively.[footnoteRef:457] In order to address the underrepresentation of historically disadvantaged groups, designated employers are required by section 13(1) of the EEA to develop affirmative action policies. Under section 20 of the EEA, this duty is articulated as a systemic necessity and is fulfilled by initiatives like employment equity plans and numerical goals. [457:  	Dudley v City of Cape Town:paras.42-44.] 

According to the court, even while affirmative action could benefit individuals, this is not an indication that they have an unalienable right to be appointed or promoted.[footnoteRef:458] The goal of affirmative action policies is to ensure fair representation throughout all organizational levels by providing opportunities for members of designated groups collectively. This interpretation is further supported by the fact that Chapter III lacks procedures for individual dispute settlement, in contrast to Chapter II's process for handling accusations of unjust treatment.[footnoteRef:459]  [458:  	Dudley v City of Cape Town:par.55.]  [459:  	Dudley v City of Cape Town:par.44.] 

The enforcement of these duties was also discussed by the court. It ruled that employees are unable to directly challenge asserted violations of Chapter III obligations through circumventing the monitoring and compliance procedures outlined in Chapter V. These procedures, which include the Director-General, the Labour Court, and labour inspectors, are intended to guarantee that affirmative action requirements are carried out organizationally as opposed to being decided on an individual premise.[footnoteRef:460] The court went on to explain that Chapter III purposefully lacked a mechanism for resolving individual disputes. The EEA's drafters purposefully made a distinction between the institutional enforcement procedures that apply under Chapter III and the individual-focused remedies that are available under Chapter II.[footnoteRef:461] By making this distinction, affirmative action stays committed to structural change, which is consistent with the Constitution's guarantee of substantive equality. [460:  	Dudley v City of Cape Town:paras.43-44,46.]  [461:  	Dudley v City of Cape Town:paras.43-44.] 

Affirmative action as an individual right was categorically rejected by the court, which emphasized that being a member of a recognized group does not entitle one to preferential treatment. According to this understanding, affirmative action serves the constitutional goal of promoting equality for everyone, not just for some. The court emphasized affirmative action's communal character by presenting it as a duty to serve designated groups rather than particular people. 
The ruling further emphasized how crucial the EEA's enforcement mechanism has been in guaranteeing that affirmative action requirements are fulfilled in a fair and uniform way. This view supports the Constitution's guarantee of substantive equality by reaffirming that the goal of affirmative action is to eliminate systematic injustices in order to establish a more equal society, not to privilege particular individuals.[footnoteRef:462] [462:  	 Dudley v City of Cape Town:paras.42-48.] 

[bookmark: _Toc189739380]3.8.2.4 Thekiso v IBM South Africa (Pty) Ltd (JS415/05) [2006] ZALC 91
Regarding the interpretation and implementation of affirmative action under the EEA, the case of Thekiso v IBM South Africa is a significant and contentious ruling in South African labour law. By holding that affirmative action policies do not establish enforceable individual rights, the court adopted a strong position that was consistent with the precedent established in Dudley v City of Cape Town. This stance has generated controversy because it seems to diminish the transformative potential of affirmative action by limiting it to programmatic, group commitments rather than addressing individual allegations of inequity. 
Ms. Josephine Thekiso, the applicant, lost a significant client contract as a result of IBM's operational reorganization, which led to her losing her job off. For retrenchments, the selection criterion was determined by "required skill sets going forward." Ms. Thekiso claimed that IBM's failure to take into account its affirmative action responsibilities under the EEA, particularly section 15(2)(d)(ii), made her termination unfair.[footnoteRef:463] She argued that she should have been given preference for retention over her white male coworker, Mr. van der Merwe, who was chosen for a new role, because she is a Black woman.[footnoteRef:464] [463:  	Thekiso v IBM South Africa:par.1.]  [464:  	Thekiso v IBM South Africa:par.1.] 

Section 15(2)(d)(ii) of the EEA, which requires employers to take steps to retain and develop workers from specific categories, served as the foundation for the applicant's claim.[footnoteRef:465] She also cited section 20(3) of the EEA, which states that an individual may be deemed properly qualified if they possess the ability to pick up the required skills in a reasonable amount of time. The applicant contended that IBM was required by these clauses to give her retention first priority.[footnoteRef:466] [465:  	Thekiso v IBM South Africa:paras.41,43.]  [466:  	Thekiso v IBM South Africa:paras.43,47.] 

Using the precedent established in Dudley v City of Cape Town, the court dismissed the claim that section 15(2)(d)(ii) of the EEA grants an individual right to affirmative action.[footnoteRef:467] It confirmed that Chapter III of the EEA is centred on collective and programmatic duties rather than establishing enforceable rights for individuals.[footnoteRef:468] Employers are required by these duties to address systematic injustices by taking steps including study, consultation, and creating employment equity plans. The court underlined that Chapter III's approaches is fundamentally systematic and collective, and that individual allegations of preferential treatment cannot be brought directly before the Labour Court.[footnoteRef:469] According to the court, affirmative action policies are not intended to be used as a foundation for individual claims of preferential treatment; rather, they are intended to remedy structural injustices at an organizational level.[footnoteRef:470] The court ruled that section 15(2)(d)(ii) duties do not apply to individual retrenchment decisions. Employees who belong to a particular category do not have the right to demand retention under the EEA's affirmative action responsibilities, nor are they required to give such employees priority when making operational choices.[footnoteRef:471] The court determined that, in light of section 15(2)(d)(ii), there is no legal requirement to choose to keep a black employee over a white employee on the basis of colour alone, especially when the white employee is more qualified to meet the employer's operational requirements.[footnoteRef:472] [467:  	Thekiso v IBM South Africa:par.44.	]  [468:  	Thekiso v IBM South Africa:par.44.]  [469:  	Thekiso v IBM South Africa:par.44.]  [470:  	Thekiso v IBM South Africa:par.46.]  [471:  	Thekiso v IBM South Africa:par.46.]  [472:  	Thekiso v IBM South Africa:par.46.
] 

Affirmative action standards must be met by employers, but the court's ruling makes it clear that these requirements do not supersede operational needs or provide an excuse for retaining staff merely because they belong to specific groups. This practical strategy strikes a compromise between the reality of company operations and the requirement for workplace transformation. The ruling supports the legitimacy of affirmative action as a strategy for achieving substantive equality, as established in Minister of Finance v Van Heerden. But Thekiso emphasizes the difference between enforcement of statutes and constitutional principles. Although substantive equality is envisioned in the Constitution, the EEA operationalizes this vision through systemic requirements rather than legally binding individual rights.
[bookmark: _Toc189739381]3.8.2.5 Public Servants Association (PSA) obo Karriem v South African Police Services (SAPS) and Another (C435/04) [2006] ZALC 39
[bookmark: _Hlk183722925]The Labour Court's ruling in the Karriem v SAPS, addressed significant concerns about affirmative action under the EEA. In this case, it has been investigated whether Ms. Karriem, a Coloured woman, was subjected to unjust discrimination by the South African Police Service (SAPS) when she was not appointed Chief Administrative Clerk in favour of Ms. Kotze, a White woman. Ms. Karriem filed accusations against the SAPS on behalf of the Public Servants Association (PSA), alleging that the agency had not fulfilled its duties under the EEA and its EE Plan. She claimed that SAPS had failed to undertake affirmative action measures in accordance with Chapter III of the EEA, which requires proactive efforts to remedy the underrepresentation of designated groups in the workplace.  
She further claimed that SAPS had unfairly discriminated against her by choosing a white woman, for the Chief Administrative Clerk position instead of her. She claimed that this choice went against both section 20(5) of the EEA, which protects against unfair prejudice based only on a candidate's lack of relevant expertise, and section 6(1) of the EEA, which forbids discrimination on grounds including race. Ms. Karriem further asserted that this act infringed upon her constitutional rights to equality, dignity, and fair labour practices, highlighting that, as a member of a historically underprivileged group and a Coloured woman, she was entitled to equitable consideration in accordance with the Constitution's larger goals and the SAPS's equity goals. Since Ms. Kotze was determined to be the best candidate because of her immediate capacity to meet the job requirements, the SAPS argued that operational requirements forced her selection.
The SAPS head panel and sub-panel gave operational needs precedence above employment equity goals. Affirmative action attempts to rectify systemic disparities, however the panels concluded that the requirement for immediate performance was more important than equality considerations.[footnoteRef:473] [473:  	Karriem v SAPS:paras.48-49.] 

Despite belonging to an underrepresented group, the court determined that Ms. Karriem was not "suitably qualified" in accordance with section 20(3) of the EEA.[footnoteRef:474] The court agreed with SAPS's argument that Ms. Kotze's immediate competency was required by the job's intrinsic requirements. Although the court recognized that the SAPS weighed operational requirements against employment equity issues, it concluded that hiring an applicant who was unable to commence duties immediately would compromise the delivery of services.[footnoteRef:475] [474:  	Karriem v SAPS:par.52.]  [475:  	Karriem v SAPS:par.52.] 

Additionally, the court dismissed the claim that Ms. Kotze's appointment over Ms. Karriem amounted to racial discrimination. It was underlined that discrimination is not always implicit in the simple distinction between applicants, where one is a member of a specific group and the other is not.[footnoteRef:476] According to the court, selecting one applicant over another based on an impartial evaluation of their qualifications and experience does not amount to unfair discrimination as long as no arbitrary or unnecessary factors are used.[footnoteRef:477] The court upheld the idea that affirmative action is systematic and collective under the EEA. The case emphasizes how operational requirements and equity issues conflict. Nevertheless, the court upheld employers' responsibility to strike a balance between legitimate company necessities and affirmative action goals by prioritising instantaneous employment competency. [476:  	Karriem v SAPS:paras.77-79.]  [477:  	Karriem v SAPS:paras.77-79.
] 

[bookmark: _Toc189739382]3.9 Conclusion
In order to maintain the validity and legality of the (non)implementation of affirmative action, this chapter has critically analysed the legal conditions that employers must adhere to. This has strengthened the need for adherence to legislative and constitutional principles and advanced a better knowledge of the legal requirements that employers must fulfil. The first section of the chapter outlined the general goals of affirmative action, highlighting its transformative potential as a tool for removing structural obstacles to employment justice. Through constitutional mandates in section 9(2) of the Constitution and statutory laws like EEA and as such affirmative action policies must be based on this foundation in order to be both legally sound and consistent with larger constitutional requirements.
The issue of employee consultation that followed emphasized the formalities that companies must adhere to in order to legally adopt affirmative action. Section 16 of the EEA requires meaningful consultation with employee representatives and trade unions, which guarantees inclusion and transparency in decision-making procedures. Additionally, the examination of employment equity planning and workforce analysis made clear how important it is for designated employers to carry out thorough evaluations of workplace inequities. Employers can make sure that their affirmative action policies are supported by evidence and logically related to their goals by matching affirmative action policies with workforce demographic data. This notion has been reaffirmed in case law such as Minister of Finance v Van Heerden.
As required by section 21 of the EEA, the necessity of reporting and adhering to regulatory oversight was also considered as a crucial component of implementing affirmative action. Further highlighting the importance of following procedures, noncompliance with reporting requirements can make affirmative action policies illegal and subject employers to legal repercussions. The need for equal representation and reasonable accommodation, which calls for striking a balance between affirmative action goals and operational effectiveness, was one of the major issues this chapter examined. The discussion focused on court rulings that support numerical goals that advance fair representation but cautions against strict quotas. The Barnard case reinforced the idea that affirmative action policies need to be adaptable and context-sensitive by providing a crucial example of how courts evaluate the rationality and proportionality of such measures. 
Finally, the conclusions reached demonstrate that affirmative action is a tool intended to advance substantive equality, and that its application is based on certain legal requirements rather than personal privilege. Even in the context of affirmative action programs, legal precedents emphasize that promotions and appointments must be made on the basis of qualifications, merit, and the organization's operational needs. Affirmative action must strike a balance between merit and reparation in order to promote transformative justice without jeopardizing the integrity and efficacy of organizational structures.
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Affirmative action in South Africa has been extensively analyzed in this study, with an emphasis on its historical, legal, and practical ramifications in the hiring and advancement processes. Three main research questions were examined: What are the legal and historical underpinnings of affirmative action, specifically with regard to correcting historical injustices? What legal conditions must an employer meet in order to guarantee the legitimacy and legality of the (non)implementation of affirmative action? And how much of an automatic entitlement to promotion or appointment does affirmative action confer? 
Because of the ongoing legal and ethical problem of striking a balance between redress, efficiency, fairness, and constitutional compliance, affirmative action is still a controversial topic in South Africa, making this study worthwhile. By examining constitutional principles, case law, and legislative provisions, this study clarified how affirmative action should be applied to attain substantive equality while preserving equity in hiring procedures.
Chapter 1 laid the groundwork for the investigation by defining affirmative action within the context of South Africa's constitution and emphasizing its function in redressing historical injustices. The main legal foundation for affirmative action was determined to be section 9(2) of the Constitution, which guarantees that actions are done to advance substantive equality. Key research topics were raised in this chapter, including whether affirmative action confers an automatic right to be appointed or promoted and what legal requirements must be fulfilled for its use to be legal. 
Chapter 2 examined the historical background of workplace inequality in South Africa, which also showed how discriminatory laws solidified economic exclusion based on race and gender. It looked at laws from the apartheid era that limited economic involvement and strengthened structural inequality. In order to address historical discrimination, the chapter also examined post-1994 legislative reforms such as the EEA and the BBBEE Act. This chapter addressed the first research question, which was about the legal and historical underpinnings of affirmative action. It showed that affirmative action is a corrective measure that is based on statutory and constitutional mandates that aim to achieve substantive equality rather than just formal equality. This chapter also advanced the conceptual understanding of substantive equality by highlighting its function as the cornerstone of affirmative action and differentiating it from formal equality.
Chapter 3 reviewed the legal framework governing affirmative action's implementation and non-implementation. It detailed the legal requirements placed on employers by EEA, such as the requirement that designated employers create employment equity plans, do workforce analyses, and set numerical goals that encourage diversity without requiring strict quotas. In order to achieve equitable representation, the legal criteria serve to guarantee that affirmative action policies are reasonable, fair, and appropriate. The chapter examined situations in which affirmative action policies would not be legally obligatory in order to address motives behind non-implementation. These include situations where candidates fail to satisfy the standards for assigned positions, where operational needs demand a particular skill level, or where workforce demographics already reflect equitable representation. The idea that affirmative action is constitutionally required but cannot cause excessive hardship or reverse discrimination was reaffirmed by court decisions like Minister of Finance v Van Heerden and South African Police Service v Solidarity obo Barnard. According to the chapter's conclusion, affirmative action must be applied openly, with explicit compliance procedures and regular reviews to guarantee its efficacy and fairness, in order for it to be deemed legally acceptable.
According to the research, affirmative action offers a defined framework that requires companies to take enforcement measures to support diversity and equitable representation, but it does not automatically confer the right to be appointed or promoted. It is thus recommended that affirmative action be implemented using a hybrid strategy that takes into account an individual's ability to fulfil minimal employment requirements as well as their membership in a particular demographic. This strategy is in line with the Employment Equity Act and section 9(2) of the Constitution, which place a significant value on proportionality and fairness in redress methods. Employers should thus make certain that their affirmative action programs continue to be flexible, avoiding strict quotas and concentrating instead on diversity goals that adapt to the needs of their workforce and business needs. 
Furthermore, explanations for why affirmative action shouldn't be implemented should be well-supported by legal evidence. To avoid future legal issues, employers should make sure that their actions are in line with employment regulations and constitutional values, whether they are meeting equitable representation goals or operating under operational restrictions. Affirmative action programs must be reasonable and proportionate, according to the courts, which emphasizes the necessity for employers to have thorough employment equity plans that support their hiring procedures.
Lastly, affirmative action guidelines must be flexible enough to accommodate South Africa's changing socioeconomic environment. Policies should move toward more comprehensive inclusion measures that support fair chances for all marginalized groups as transformation goals are achieved in certain sectors. A balanced strategy that promotes restitution while avoiding the creation of new forms of exclusion is essential to the sustainability of affirmative action.
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