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ABSTRACT  

This mini-dissertation is an investigation into the violation of human rights to adequate 

housing, health care, food, and social security of people who live in informal 

settlements in South Africa. It explores their quality of life in informal settlements. The 

rights to have access to adequate housing, health care, food, and social security are 

enshrined in sections 26 and 27 of the constitution of the Republic of South Africa of 

1996.  

In order to observe the entitlement of these human rights, the South African 

government has, since 1994, embarked on legislation, policies, and programmes to 

improve access to adequate housing, health care, food, and social services among 

vulnerable and disadvantaged groups in South Africa. However, these efforts have not 

effectively addressed the challenges faced by informal dwellers in South Africa. 

Currently, the rights to adequate housing, health care, food, and social security of 

informal dwellers are being violated in South Africa. The Constitution and several 

international human rights instruments call for their realisation. However, compared to 

other rights such as freedom of speech, less effort has been made by the government 

and non-governmental establishments to fulfil these rights for the betterment of 

informal dwellers’ living conditions, well-being, and human development. The research 

question for this study is therefore: How can a rights-based approach to development 

(RBAD) contribute to the fulfilment of the rights to adequate housing, health care, food, 

and social services for informal dwellers in South Africa? 

 

In order to respond to this question, a desktop analysis and a socio-legal approach 

were employed to gather information. This study is largely theory-driven; it relies on 

various sources of evidence namely, on primary and secondary literature, on 

conducted-research, and on official government instruments that speak to the state of 

informal settlements in South Africa. This process was guided by four research aims: 

a) to examine the obligations of the South African government to fulfil human rights; 

b) to explore the problems experienced by people living in informal settlements that 

are unique to them, including the factors that have an impact on the realisation of their 

rights; c) to examine the impact of the non-realisation of human rights on human 

development and well-being, and; d) to recommend remedial measures to mitigate the 

violation of the human rights of people who live in informal settlements in South Africa. 
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Informal settlements seem to defy the realisation of socio-economic rights. In their 

reports, various United Nations Special Rapporteurs present informal dwellers mostly 

as the victims of human rights violations. This study reveals that there are many 

barriers to the enjoyment of the rights to adequate housing, health care, food, and 

social security in informal settlements in South Africa. These mainly have to do with 

the living conditions of those who are poor, vulnerable, and marginalised. The study 

observes that unemployment, poverty, bad governance, and corruption are the main 

contributors to the plight of people who live in informal settlements in South Africa.  To 

address the challenge of informal settlements and, consequently, to ensure that the 

state respects, protects, promotes, and fulfils the human rights of the poor and the 

marginalised, this study has observed the need for an RBAD in South Africa. It 

recommends attaching human rights principles, norms and standards to development 

processes in South Africa. These principles will improve the living conditions of 

isolated and disadvantaged groups and will translate into the realisation of human 

rights. The outcome of this study relates to those who are working actively for the 

promotion and realisation of human rights, especially for socio-economic rights in 

South Africa. 

KEY WORDS: Breaking New Ground, development, food, health care, housing, 

human rights, informal settlements, rights-based approach to development (RBAD), 

social security, Upgrading of Informal Settlements Programme      
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CHAPTER 1: INTRODUCTION 

1.1 Introduction  

The growing number of informal settlements in South Africa are characterised by many 

factors, including a lack of service delivery with regard to adequate housing, water, 

sanitation, health, and electricity. This study critically explores the violations of the 

rights to adequate housing, health care, food, and social security of people living in 

informal settlements in South Africa.  

This introductory chapter presents the background and research problem, the 

motivation for the study as well as the research goal and aims, questions, 

methodology, and structure of the mini-dissertation.    

1.2 Background and research problem   

Human rights were seldom the subject of constitutional law in South Africa prior to 

19941, resulting in gross violations of human rights and infringement by the then 

apartheid government of South Africa. In particular, many South Africans, black 

citizens, have been deprived of the enjoyment of their basic human rights and have 

been excluded from basic service delivery and economic opportunities. Discrimination, 

high economic disparities have subjected them to the high levels of poverty and from 

enjoying their rights.2 However, this was changed by the 1996 constitution of the 

Republic of South Africa when it accepted human rights as valuable instruments for 

creating an equitable and just society.3 It featured a number of provisions guaranteeing 

enforceable socio-economic rights, such as the right to adequate housing, health care, 

food and social security. In order to transform the socio-economic well-being of 

disadvantaged and oppressed communities, the incorporation of these rights has 

proved promising. They act as valuable tools to make it possible for people to have 

access to the basic social services and resources required to live a life that is 

 
1  Trilsch M 2009. What’s the Use of Socio-Economic Rights in a Constitution. Taking a Look at 

the South African Experience, 42. 
2  Adato M, Carter MR and May J 2006. Exploring poverty traps and social exclusion in South 

Africa using qualitative and quantitative data. The Journal of Development Studies, 42(2):.226-
247, 226. 

3  Rosenberg A 1995. Equality, Sufficiency, and Opportunity in the Just Society. Social Philosophy 
and Policy, 12(2), 54-71, 54. 
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compatible with human dignity.4 However, as effective as they are, at least on paper, 

they have not achieved significant socio-economic change in practice.5 

As a result of the apartheid regime, many poor South Africans, particularly black 

people, are still living in conditions that deprive them of human development, freedom, 

and well-being.6 Many of these people live in informal settlements with no access to 

essential services such as water, electricity, and sanitation. In 2019, it was estimated 

that more than 4 million people or 1.25 million households lived in informal settlements 

in South Africa.7 Given the past and current lack of service delivery, it is likely that this 

number has increased and will continue to increase.8 Moreover, informal settlements 

in South Africa are characterised by inequalities in access to basic services such as 

water, sanitation, electricity, and health care. The inequalities in the equal distribution 

of basic services have a negative impact on the standard of living of informal 

settlement dwellers on the basis of their race, geographic location, and economic 

status. This also causes multiple deprivations such as inadequate housing and limited 

access to water and sanitation.9 

Owing to the growing concern for informal settlements, Chenwi argues that the 

presence and growth of informal settlements with little or no access to services and 

infrastructure is a common feature in South Africa.10 In addition, the Socio-Economic 

Rights Institute of South Africa (SERI) states that informal settlement inhabitants 

experience many challenges, partly because they do not have access to adequate 

housing or essential services.11 In many informal settlements, inhabitants’ lives are 

 
4  Liebenberg S 2002. South Africa's evolving jurisprudence on socio-economic rights: an effective 

tool in challenging poverty?. Law, Democracy & Development, 6(2):159-191, 159. 
5  Langford M, Cousins B, Dugard J, and Madlingozi T eds., 2013. Socio-economic rights in South 

Africa: Symbols or substance?. Cambridge University Press. 
6  Chenwi L 2008. Putting flesh on the skeleton: South African judicial enforcement of the right to 

adequate housing of those subject to evictions. Human Rights Law Review, 8(1):105-137,113. 
7  Royston L and Ebrahim T 2019. Urban land reform: Start with informal settlements. Daily 

Maverick, 4. Available at https://www.dailymaverick.co.za/article/2019-07-04-urban-land-
reform-start-with-
informalsettlements/#:~:text=Urban%20informal%20settlements%20are%20the,live%20in%2
0urban%20informal%20settlements. (accessed 26 September 2020).  

8  Statistics South Africa (StatsSA), 2016. General household survey: 2016 [homepage on the 
Internet]. Electronic citation. Available at http://www.statssa.gov.za/?p=9922 (accessed 26 
September 2020). 

9  Brown-Luthango M, Reyes E and Gubevu M 2017. Informal settlement upgrading and safety: 
experiences from Cape Town, South Africa. Journal of Housing and the Built 
Environment, 32(3):471-493, 473. 

10  Chenwi 2008: 114-130. 
11  Socio-Economic Rights Institute of South Africa (SERI) 2018. Informal settlements and human 

rights in South Africa. Submission to the United Nations Special Rapporteur on adequate 

https://www.dailymaverick.co.za/article/2019-07-04-urban-land-reform-start-with-informalsettlements/#:~:text=Urban%20informal%20settlements%20are%20the,live%20in%20urban%20informal%20settlements
https://www.dailymaverick.co.za/article/2019-07-04-urban-land-reform-start-with-informalsettlements/#:~:text=Urban%20informal%20settlements%20are%20the,live%20in%20urban%20informal%20settlements
https://www.dailymaverick.co.za/article/2019-07-04-urban-land-reform-start-with-informalsettlements/#:~:text=Urban%20informal%20settlements%20are%20the,live%20in%20urban%20informal%20settlements
https://www.dailymaverick.co.za/article/2019-07-04-urban-land-reform-start-with-informalsettlements/#:~:text=Urban%20informal%20settlements%20are%20the,live%20in%20urban%20informal%20settlements
http://www.statssa.gov.za/?p=9922
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characterised by an inadequate standard of living, as well as social and economic 

exclusion with no political will to enhance their standard of living. Although the 

democratic government has inherited a fragmented system with disparities in housing, 

health care, and other essential services of the poor and marginalised, the government 

has not had success in eliminating these disparities.  

Many efforts have been made to deal with informal settlement challenges by 

implementing policies such as the basic macro-economic policy of the South African 

government known as the Growth, Employment and Redistribution (GEAR) plan.12 

Moreover, the underlying social development policy and the Reconstruction and 

Development Programme (RDP),13 which were developed to address needs such as 

housing and other services, have not adequately addressed the problem of the lack of 

service delivery and the inequalities that are prevailing in the country. With an 

increasing number of informal settlements, it is clear that inequalities, specifically in 

the unequal distribution of resources, do not compliment the constitutional principle of 

equity in access. Thus, essential services related to socio-economic rights such as 

adequate housing, health care, food, and social security are immensely overlooked, 

and a reasonable standard of living has not yet been achieved.  

The rights to adequate housing, health care, food, and social security are recognised 

in international human rights instruments. Moreover, the Bill of Rights contained in the 

South African Constitution of 1996 recognises in section 26(1) that everyone has the 

right to have access to adequate housing,14 while section 27(1) entrenches the right 

to health care, sufficient food and water, and social security.15 The government must 

take reasonable measures to ensure the full realisation of human rights; it is obligated 

 
housing as a component of the right to an adequate standard of living. Available at 
https://www.ohchr.org/Documents/Issues/Housing/InformalSettlements/SERI.pdf, 5. 
(accessed 30 March 2020). 

12  Department of Finance 1996. Growth, employment and redistribution: A macroeconomic 
strategy. Republic of South Africa, Private Bag X115, Pretoria 0001. 

13 South Africa, 1994. White paper on reconstruction and development: government's strategy for 
fundamental transformation. Johannesburg. 

14  Constitution of the Republic of South Africa, 1996; Sec 26(1) states that ‘[e]veryone has the 
right to have access to adequate housing’. 

15  Sec 27(1)(a)(b)(c) of the Constitution states that ‘[e]veryone has the right to have access to—
(a) health care services, including reproductive health care; (b) sufficient food and water; and 
(c) social security, including, if they are unable to support themselves and their dependents, 
appropriate social assistance’. 

https://www.ohchr.org/Documents/Issues/Housing/InformalSettlements/SERI.pdf
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to protect, promote, and fulfil human rights.16 However, this is not the case in South 

Africa because the non-realisation of these fundamental rights is still a stumbling block, 

specifically to informal settlement dwellers.   

Although the past two decades have seen economic improvements and 

democratisation, progress in human development has been uneven and the 

distribution of resources has caused considerable controversy over the years. Despite 

an increase in national economic growth, many people are still living below the national 

poverty line and with no access to adequate housing, health care, food, and social 

security.17 The policies that are intended to enhance human well-being, particularly 

public policies in essential areas such as social services, often neglect the poor and 

favour the privileged, with far-reaching consequences to the achievement of human 

dignity and to the well-being of all.18 

The term “human rights violation” can be understood as rights that are being 

disregarded, deprived, and overlooked when a person is deprived of their fundamental 

rights.19 The rights to adequate housing, health care, food, and social security certainly 

constitute an essential part of human rights laws. Since they represent several rights, 

they are inextricably linked to employment, access to services, health, security, self-

identity, self-respect, and dignity.20 The latter is in line with the principles of indivisibility 

and the interrelatedness of human rights which are contained in international 

treaties.21 The increasing lack of access to essential services by informal dwellers 

displays difficulties of the state to realise these rights. When the rights to adequate 

housing, health care, food, and social security are not fulfilled, then these have a 

negative impact on other rights and on human development.    

 
16  Ngang CC 2014. Judicial enforcement of socio-economic rights in South Africa and the 

separation of powers objection: The obligation to take other measures. African Human Rights 
Law Journal 14(2):655-680, 662.   

17  Statistics South Africa 2019. Five facts about poverty in South Africa. Available at 
http://www.statssa.gov.za/?p=12075 (accessed 26 September 2020). 

18  Darrow M and Tomas A 2005. Power, capture, and conflict: a call for human rights 
accountability in development cooperation. Human Rights Quarterly, 471-538, 475. 

19  Cawthra G 1993. Policing South Africa: The South African police & the transition from apartheid. 
David Philip Publishers. 

20  Ismail MIE 2005. The integration of housing rights into the informal settlement intervention 
process: An international review (Doctoral dissertation).University of the Witwatersrand, 41. 

21  See art 1 of the UDHR art 1, Preamble of the ICESCR, and art 2 of the African Charter. 

http://www.statssa.gov.za/?p=12075
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1.3  Motivation for the study   

This study is motivated by the sentiments expressed by the former South African 

President, Nelson Mandela, during the African National Congress Bill of Rights 

Conference in 1991. He stressed that:  

A simple vote, without food, shelter and health care is to use first-generation rights as a 
smokescreen to obscure the deep underlying forces which dehumanise people. It is to create 
an appearance of equality and justice, which by implication socioeconomic inequality is 
entrenched. We do not want freedom without bread, nor do we want bread without freedom. 
We must provide for all the fundamental rights and freedoms associated with a democratic 

society.22 

As already mentioned, the South African Constitution contains a Bill of Rights that 

recognises civil and political rights, as well as social, economic, and cultural rights. 

Accordingly, the government has both a negative duty not to interfere with the 

enjoyment of these rights and a positive duty to promote, fulfil, and protect the rights 

of those within its jurisdiction. Although the Bill of Rights affirms the protection and 

fulfilment of human rights, in particular the rights to adequate housing, health care, 

food, and social security, informal dwellers continue to live in conditions that deprive 

them of human dignity and of well-being. These rights are supposed to guarantee all 

citizens equality, freedom, and human dignity irrespective of race, colour, and sex, 

including their economic and social status.23 This was confirmed in the case of Social 

Justice Coalition v Minister of Police in the Western Cape24 where the Equality Court 

ruled that poverty constitutes grounds for unfair discrimination. 

The South African government remains merely rhetoric in enforcing and fulfilling equal 

human rights for all. Although rights and obligations demand accountability, the state 

is rarely held accountable for human rights violations in South Africa.25 The non-

realisation of human rights does not only affect people living in informal settlements 

but it also has an impact on South African citizens. For example, informal dwellers live 

in extreme poverty without having their basic needs met such as access to adequate 

food. Consequently, many resort to crime in order to survive which, in turn, affects all 

 
22  Mandela NR 1991. Address on the occasion of the ANC’s Bill of Rights Conference, in a Bill of 

Rights for a Democratic South Africa: papers and report of a conference convened by the ANC’s 
constitutional committee, May 1991 (Centre for Development Studies, UWC), 9 – 14, 12.  

23  Van Rensburg LJ and Lamarche, L 2005. The right to social security and assistance. Brand, 
151-194, 171.  

24  Social Justice Coalition & Others v Minister of Police 2019 4 SA 82 (WCC). 
25  Mubangizi JC 2005. Know your rights: Exploring the connections between human rights and 

poverty reduction with specific reference to South Africa, South African Journal on Human 
Rights, 21(1): 32-46, 38-41. 
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the people of South Africa. Besides, the lack of access to essential services and to 

other associated factors such as pollution, overcrowding, and poor waste 

management in informal settlements could harm the economy. Today, South Africa is 

ranked among the countries with the highest unemployment rates, poverty, and crime. 

The people most affected are the poorest and the most vulnerable.      

According to Mubangizi, the full realisation of human rights requires a rights-based 

approach (RBA) towards human development, including active and informed 

participation by the poor in the formulation, implementation, and monitoring of 

development strategies.26 Thus, this research explores the extent of non-realisation of 

fundamental human rights of people living in informal settlements, namely the rights 

to adequate housing, health care, food, and social security; how these ultimately have 

an impact on their human development; and how an RBAD could contribute to the 

equal fulfilment of rights. 

1.4  Research goal and aims   

This study critically analyses violations of the rights to adequate housing, health care, 

food, and social security of people living in informal settlements in South Africa with 

specific reference to human development. The study critically explores what 

contributes to the realisation or non-realisation of the human rights of informal 

settlement dwellers. The overall goal of the study is to gain an in-depth understanding 

of the extent to which the abovementioned rights are not fulfilled in informal 

settlements and what impact this has on human development by looking at 

government obligations and the nature of development in South Africa. Furthermore, 

the study demonstrates the importance of human rights and development as 

interrelated concepts that could enhance social well-being. 

To achieve this goal, the following aims were formulated: 

a) To examine the South African government’s obligations to fulfil human rights; b) to 

explore the problems experienced by people living in informal settlements that are 

unique to them and the factors that have an impact on the realisation of their rights; c) 

to examine the impact that the non-realisation of human rights has on human 

 
26  Mubangizi 2005: 38. 
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development and well-being; and d) to recommend remedial measures to mitigate the 

violation of the human rights of people living in informal settlements in South Africa. 

Moreover, this study recommends that an RBAD should be applied to the public 

policies of the government that are geared towards the realisation of the rights, which 

is the focus of this study and towards human development upon the whole. An RBAD 

calls for the inclusion of human rights, norms, and legal standards in development 

strategies. Also, Darrow and Tomas argue that an RBAD brings both a normative and 

an instrumental approach to development.27 The normative-based approach ensures 

that human rights form a compulsory part of an operational frame of reference through 

legal and moral obligations. Normative standards reflect that human rights are ends in 

themselves and that they must be given distinct and clear consideration in 

developmental processes. Furthermore, the instrumental approach stems from a 

conviction that an RBA produces more effective programming for poverty reduction 

and development.28 The adoption of this approach would allow informal settlement 

dwellers to participate in decision-making that affects their lives. Furthermore, it will 

empower them to enhance their lives efficiently without fear of discrimination.  

In view of the growing number of informal settlements, this approach is recommended 

mainly because the comprehensive approach, which is represented by the National 

Development Plan (NDP)29 and which is reinforced by the Presidential Infrastructure 

Co-ordinating Commission's (PICC)30 strategy on infrastructure, has proven to be 

inadequate to address the growing concern of informal settlements. In 2013, former 

Human Settlements Minister Tokyo Sexwale, stressed that “[t]he NDP further 

highlights the need to professionalise the public service, including the creation of 

capacity and competency, particularly at local government level”.31 This study argues 

that the only way to achieve the latter is by adopting an RBAD in South Africa.  

 
27  Darrow & Tomas 2005:92 
28  Darrow & Tomas 2005: 493. 
29  National Planning Commission 2012. National Development Plan 2030: Our future-make it 

work. 
30 Presidential Infrastructure Coordinating Commission 2012. A summary of the South African 

national infrastructure plan. Presidential Infrastructure Coordinating Commission, South Africa. 
Available at http://www.gov.za/issues/nationalinfrastructure-plan (accessed 26 February 2020). 

31  Sexwale T 2013. Informal settlements a problem. IOL. Available at 
https://www.iol.co.za/news/politics/informal-settlements-a-problem-sexwale-1488954 
(accessed 18 October 2019).   

http://www.gov.za/issues/nationalinfrastructure-plan
https://www.iol.co.za/news/politics/informal-settlements-a-problem-sexwale-1488954
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1.5  Research questions 

1.5.1  Main question   

The main research question of the study is: How can an RBAD contribute to the 

fulfilment of the rights to adequate housing, health care, food, and social services for 

informal dwellers in South Africa? 

1.5.2  Sub-questions   

a) What are the human rights obligations of the government of South Africa concerning 

the rights to adequate housing, health care, food, and social security?  

b) What are the challenges experienced by people living in informal settlements that 

are unique to them and the factors that have an impact on the realisation of their 

rights?  

c) To what extent are their rights being realised or not being realised?  

d) How does this violation or non-realisation contribute to their overall development 

and well-being (including the realisation of other human rights); and 

e) What is an RBAD and how can it contribute to the equal fulfilment of the rights of 

informal settlers in light of the advantages and limitations of this approach? 

1.6  Research methodology   

For this study, a qualitative approach was employed. According to Denzin and Lincoln, 

such an approach is a multi-perspectival one that attempts to understand events in 

their natural setting.32 Therefore, based on the nature of the topic being investigated, 

a qualitative study, guided by an exploratory, descriptive, and contextual research 

design was employed.   

Moreover, a desktop approach was used to gather information. A desktop approach 

refers to a study that is carried out exclusively by using publicly available data or 

information.33 This methodology was employed to analyse, describe, explain, and 

conceptualise data. In addition,  this study follows a socio-legal approach in which the 

“analysis of law is directly linked to the analysis of the social situation to which the law 

 
32 Denzin NK 2005. The discipline and practice of qualitative research. In. NK Denzin & YS 

Lincoln. Handbook of qualitative research, 1-42. 
33 Management Study Guide 2013. Desk research–methodology and techniques. Available at 

https://www.managementstudyguide.com/desk-research.htm (accessed 18 October 2019). 

https://www.managementstudyguide.com/desk-research.htm
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applies, and should be put into the perspective of that situation by seeing the part the 

law plays in the creation, maintenance and/or change of the situation”.34 

Relevant literature such as international legal sources, including customary 

international law, treaties, declarations, resolutions, and reports as well as general 

principles of law, judicial decisions, interpretative human rights instruments, academic 

works, public policies, stories, and studies on development in South Africa were 

reviewed.   

1.7  Structure of the Mini-dissertation    

This mini-dissertation consists of five chapters. The introductory chapter presents the 

background to the study, the research problem, the research goal and aims, the 

research questions, the methodology and an outline of the study.  

The second chapter provides a historical background of the rights to adequate 

housing, health care, food, and social security by examining international human rights 

law treaties, regional and national legislations. It further looks at the obligations of the 

government to respect, protect, promote, and fulfil human rights.  

The third chapter analyses the RBAD framework by illustrating on the one hand, how 

human rights can improve development programming and, on the other hand, how 

development can enhance the realisation of human rights.  

The fourth chapter examines the quality of life of people living in informal settlements; 

it focuses specifically on the description and causes of informal settlements. The 

challenges faced by informal dwellers and the remedial measures employed by the 

government in response to the growing challenges of informal settlements are also 

discussed. The concluding chapter presents a summary of the findings and offers 

recommendations.  

  

 
34  Schiff DN 1976. Socio-legal theory: social structure and law. The modern Law 

review, 39(3):287-310, 287. Available at https://onlinelibrary.wiley.com/doi/pdf/10.1111/j.1468-
2230.1976.tb01458.x#:~:text=According%20to%20a%20socio%2Dlegal,or%20change%20of
%20the%20situation. (accessed 20 October 2020). 

 

https://onlinelibrary.wiley.com/doi/pdf/10.1111/j.1468-2230.1976.tb01458.x#:~:text=According%20to%20a%20socio%2Dlegal,or%20change%20of%20the%20situation.
https://onlinelibrary.wiley.com/doi/pdf/10.1111/j.1468-2230.1976.tb01458.x#:~:text=According%20to%20a%20socio%2Dlegal,or%20change%20of%20the%20situation.
https://onlinelibrary.wiley.com/doi/pdf/10.1111/j.1468-2230.1976.tb01458.x#:~:text=According%20to%20a%20socio%2Dlegal,or%20change%20of%20the%20situation.
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CHAPTER 2: CONTENT OF THE RIGHTS OF ACCESS TO 

ADEQUATE HOUSING, HEALTH CARE, FOOD, AND SOCIAL 

SECURITY  

2.1  Introduction 

The notion of human rights is a prominent global phenomenon that has been used to 

eliminate inequalities, discrimination, and other injustices affecting humankind. Human 

rights perceive all people as equal without distinguishing, among others, between sex, 

race, culture and religion.35 Human rights seek to protect people against economic, 

political, social, and cultural injustices and to ensure that they enjoy the liberties that 

are essential for well-being and for better living standards. Human rights violations that 

are related to these liberties are commonly observed in vulnerable communities such 

as informal settlements and slums, which are quite common to South African societies. 

The Bill of Rights provides for and guarantees socio-economic rights, civil, and political 

rights. The government is constitutionally obligated to ensure their full realisation. 

Section 7(1) of the Constitution reads as follows: “This Bill of Rights is a cornerstone 

of democracy in South Africa. It enshrines the rights of all people in our country and 

affirms the democratic values of human dignity, equality and freedom”.36 

The enforcement of the right to adequate housing, health care, food, and social 

security is an essential requirement for the full enjoyment of all fundamental human 

rights. These rights are constitutionally recognised and guaranteed in sections 26(1),37 

and 27(1) of the South African Constitution.38 The obligation of the government to 

human rights law is thus to respect, promote, protect, and fulfil these rights.39 

This chapter contains a comprehensive account of the content on the right to adequate 

housing, health care, food, and social security. Section 2.2 examines access to 

adequate housing, health care, food, and social security under international and 

 
35  Ngang 2014: 658.   
36  Sec 7(1) of the Constitution of the Republic of South Africa, states that ‘[t]his Bill of Rights is a 

cornerstone of democracy in South Africa. It enshrines the rights of all people in our country 
and affirms the democratic values of human dignity, equality and freedom’.   

37  Sec 26(1) of the Constitution of the Republic of South Africa, 1996 states that ‘[e]veryone has 
the right to have access to adequate housing’.  

38  Sec 27 of the Constitution.  
39  Fukuda-Parr S 2013. Human rights and politics and development. In M Goodhart 2013. Human 

rights: Politics and practice 2nd ed Oxford University Press: Oxford, 167-170. 
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regional human rights law. Section 2.3 explores the rights to adequate housing, health 

care, food, and social security in the South African Constitution. This section further 

analyses the convergence between the rights in question and other rights. Section 2.4 

examines the obligation of the government to ensure the realisation of socio-economic 

rights in South Africa.   

2.2  Access to adequate housing, health care, food, and social security 

under international and in regional human rights law  

The Universal Declaration of Human Rights (UDHR) affirms the rights to adequate 

housing, health care, food, and social security.40 These rights are indivisibly linked to 

other socio-economic, civil, and political rights.41 This is enshrined in article 25(1)42, 

which reads as follows:    

Everyone has the right to a standard of living adequate for the health and well-being of himself 
and of his family, including food, clothing, housing and medical care and necessary social 
services, and the right to security in the event of unemployment, sickness, disability, 
widowhood, old age or other lack of livelihood in the circumstances beyond his control. 

On the one hand, the socio-economic rights incorporated impose no binding 

obligations on countries to ensure their realisation due to the fact that the UDHR is 

just a declaration and not a treaty. On the other hand, the International Covenant on 

Economic, Social and Cultural Rights (ICESCR)43 is a legally binding treaty instrument 

that imposes obligations on state parties to ensure the realisation and protection of 

the rights contained in it.44 South Africa ratified the Covenant in 2015.45 The ICESCR 

 
40  UNG Assembly 1948. Universal declaration of human rights. UN General Assembly, 302(2) 

(adopted on 10 December 1948). 
http://www.verklaringwarenatuur.org/Downloads_files/Universal%20Declaration%20of%20Hu
man%20Rights.pdf. (accessed 10 February 2020).  

41
 https://www.ohchr.org/en/issues/pages/whatarehumanrights.aspx#:~:text=All%20human%20ri
ghts%20are%20indivisible,economic%2C%20social%20and%20cultural%20rights. (accessed 
19 October 2020) 

42  Art 25(1) of the UDHR.  
43  International Covenant on Economic, Social and Cultural Rights (adopted on 16 December 

1966 and entered into force 3 January 1976). 
(http://www.ohchr.org/Documents/ProfessionalInterest/cescr.pdf). (accessed 10 February 
2020).  

44  Kalantry S, Getgen JE & Koh SA 2010. Enhancing enforcement of economic, social, and 
cultural rights using indicators: A focus on the right to education in the ICESCR. Human Rights 
Quarterly 32(15):254-279, 255. 

45  Moyo 2016: 7-8. 

http://www.verklaringwarenatuur.org/Downloads_files/Universal%20Declaration%20of%20Human%20Rights.pdf
http://www.verklaringwarenatuur.org/Downloads_files/Universal%20Declaration%20of%20Human%20Rights.pdf
https://www.ohchr.org/en/issues/pages/whatarehumanrights.aspx#:~:text=All%20human%20rights%20are%20indivisible,economic%2C%20social%20and%20cultural%20rights
https://www.ohchr.org/en/issues/pages/whatarehumanrights.aspx#:~:text=All%20human%20rights%20are%20indivisible,economic%2C%20social%20and%20cultural%20rights
http://www.ohchr.org/Documents/ProfessionalInterest/cescr.pdf
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guarantees the rights to adequate housing, health care, food and social security in 

articles 9, 11 and 12 respectively.46  

Furthermore, the African Charter on Human and Peoples’ Rights, which was adopted 

in 1981, affirms that everyone has equal rights by virtue of being human.47 Article 16(1) 

of the Charter notes that everyone has the right to enjoy the best attainable physical 

and mental health. In addition, article 24 provides that everyone is entitled to an 

acceptable environment that is favourable to their development.48 This is a recognition 

of the need to have access to adequate housing, health care, food, and social security. 

The Convention on the Rights of the Child, the Rome Declaration on World Food 

Security, and the Convention on the Elimination of all Forms of Discrimination against 

Women also protect the rights to adequate housing, health care, food, and social 

security.49  

The United Nations (UN) Declaration on the Right to Development (DRD), which was 

adopted in 1986, acknowledges the rights described above in article 8. 50  This 

declaration emphasises the fact that states should take the necessary measures to 

ensure the right to development by taking significant steps in providing access to 

 
46  Art 9 states that ‘[t]he States Parties to the present Covenant recognise the right of everyone 

to social security, including social insurance’. Art 11 states that ‘[t]he States Parties to the 
present Covenant recognise the right of everyone to an adequate standard of living for himself 
and his family, including adequate food, clothing and housing, and to the continuous 
improvement of living conditions. The States Parties will take appropriate steps to ensure the 
realisation of this right, recognising to this effect the essential importance of international 
cooperation based on free consent'. Art 12 provides that ‘[t]he States Parties to the present 
Covenant recognise the right of everyone to the enjoyment of the highest attainable standard 
of physical and mental health’. See also Chowdhury 2012:62; UN Committee on Economic, 
Social and Cultural Rights (CESCR), General Comment No. 19: The right to social security (Art. 
9 of the Covenant), 4 February 2008, E/C.12/GC/19, available at 
https://www.refworld.org/docid/47b17b5b39c.html (accessed 1 October 2020). 

47  African Charter on Human and People's Rights (adopted in 1981 and entered into force on 21 
October 1986). Article 16(1) provides that '[e]very individual shall have the right to enjoy the 
best attainable state of physical and mental health’. 

48  Art 24 states that ‘[a]ll peoples shall have the right to a satisfactory general environment 
favourable to their development’. 

49  De Vos P et al 2015. South African Constitutional Law in Context. Oxford University Press: 
Oxford, 676; Convention on the rights of the child (adopted 20 November 1989, entered into 
force on 2 September 1990); Declaration R 1996. Rome declaration on world food security and 
world food summit plan of action; UNGA 1979. Convention on the Elimination of All Forms of 
Discrimination against Women (adopted on 18 December 1979 and entered into force on 3 
September 1981).   

50  Declaration on the Right to Development (adopted on 4 December 1989). Art 8(1) states that 
‘[s]tates should undertake, at the national level, all necessary measures for the realisation of 
the right to development and shall ensure, inter alia, equality of opportunity for all in their access 
to basic resources, education, health services, food, housing, employment and the fair 
distribution of income’. 

https://www.refworld.org/docid/47b17b5b39c.html


21 

 

essential resources, education, food, health care, housing, and a fair share of 

income.51   

The recognition of the relevant socio-economic rights in the international instruments 

that have been explored, confirms that they are indeed essential rights for human 

existence in order to maintain and sustain well-being. These rights are crucial primary 

tools required to protect the poor who need protection to survive. Although these rights 

have been fully endorsed in international instruments, the deficit of resources, 

corruption and maladministration at national level hinder their realisation. Millions of 

people in South Africa, particularly in underdeveloped communities, are still being 

denied enjoyment of their fundamental socio-economic rights.52  

2.3  The rights to adequate housing, health care, food, and social security in 

the South African Constitution  

The right to housing is a fundamental human right acknowledged both in international 

human rights instruments and in the South African Constitution.53 Under section 26(1) 

of the Constitution, everyone has the right to adequate housing. Section 26(2) 54 

stresses that the government must take legislative and other procedures within its 

means and available resources, to progressively realise the right to housing. 

Moreover, section 26(3) prohibits all arbitrary evictions. It states that no one may be 

“evicted from their home, or have their home demolished, without an order of court 

made after considering all the relevant circumstances”.55 The meaning of section 26 

and, specifically, section 26(3), has been interpreted in many court cases, including 

the Grootboom case.56  In this case, the Constitutional Court found the government's 

housing programme unreasonable because it made no provision for access to housing 

for people in need. The Court held that a government programme “must clearly 

 
51  Art 8(2) states that ‘[e]ffective measures should be undertaken to ensure that women have an 

active role in the development process. Appropriate economic and social reforms should be 
carried out with a view to eradicating all social injustices’. 

52  Currie I & De Waal J 2013. The Bill of Rights handbook. Juta and Company Ltd: Cape Town, 
451-573.  

53  Dugard J, Clark M & Stuart T 2016. The right to housing in South Africa. Socio-economic rights: 
Progressive realisation 155-262, 156.  

54  Sec 26(2) of the Constitution.  
55  Williams LA 2013. The right to housing in South Africa: an evolving jurisprudence. Columbia 

Human Rights Law Review 45:817-845, 820-823. 
56  Government of the Republic of South Africa v Grootboom 2000 (1) SA 46 (CC) para 19-20.  
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allocate responsibilities and tasks to the different spheres of government and ensure 

that the appropriate financial and human resources are available”.57  

The concept of housing means providing comfort and stability in the form of shelter as 

a place to sleep, eat, relax, and raise a family.58 This implies that a house is a primary 

element for the realisation of human well-being. Human rights, as mentioned above, 

are indivisible, interrelated, and interdependent. Therefore, the right to adequate 

housing cannot be envisaged in isolation without taking into consideration other rights 

such as health care, food, water, and education.59 Moreover, the South African Human 

Rights Commission (SAHRC) has stressed that the right to housing is inherently linked 

to broader economic developments such as labour markets, geographical, and 

migration aspects that affect access to housing.60  

Similarly, as with the right to adequate housing, South Africa has experienced 

numerous health issues. Since 1994, the government has been implementing 

legislation, policies, and programmes to improve access to health care services 

among vulnerable and impoverished communities in South Africa. 61  Health care 

services in South Africa have gradually been affected by past racial and gender 

divisions, by socio-economic conditions, and by several other arbitrary factors. 62 

Previous racial divisions reflect in the current socio-economic fragmentation of health 

care delivery systems, where a small number of privileged people have broader 

access to private health insurance and to private health care facilities.63 Unfortunately, 

a large number of the population solely depend on overstrained and under-resourced 

 
57  Grootboom case: para 40; Olivier M 2002. Constitutional perspectives on the enforcement of 

socio-economic rights: Recent South African experiences. Victoria University of Wellington Law 
Review (33):117-152, 133. 

58  South African Human Rights Commission 2016. The Right to Adequate Housing Factsheet, 2. 
Available at 
https://www.sahrc.org.za/home/21/files/Fact%20Sheet%20on%20the%20right%20to%20adeq
uate%20housig.pdf (accessed 3 March 2020). 

59  Smith 2007: 43. 
60  SAHRC 2016:2. 
61  Ebi 2016: 35.  
62  Moyo K 2016. Realising the right to health in South Africa. Socio-economic rights-Progressive 

realisation, 3. Available at https://www.fhr.org.za/files/7215/1247/1732/Health.pdf (accessed 30 
October 2019).   

63  Mcintyre, D, Thiede M, Nkosi M, Mutyambizi V, Castillo-riquelme M, Gilson L, Erasmus E, and 
Goudge J 2007. ‘SHIELD work package 1 report: a critical analysis of the current South African 
Health System’. Available at 
http://citeseerx.ist.psu.edu/viewdoc/download;jsessionid=EC8CF46176281B7F550C45B988D
5B882?doi=10.1.1.192.5891&rep=rep1&type=pdf, 73. (accessed 1 October 2020).  

https://www.sahrc.org.za/home/21/files/Fact%20Sheet%20on%20the%20right%20to%20adequate%20housig.pdf
https://www.sahrc.org.za/home/21/files/Fact%20Sheet%20on%20the%20right%20to%20adequate%20housig.pdf
https://www.fhr.org.za/files/7215/1247/1732/Health.pdf
http://citeseerx.ist.psu.edu/viewdoc/download;jsessionid=EC8CF46176281B7F550C45B988D5B882?doi=10.1.1.192.5891&rep=rep1&type=pdf
http://citeseerx.ist.psu.edu/viewdoc/download;jsessionid=EC8CF46176281B7F550C45B988D5B882?doi=10.1.1.192.5891&rep=rep1&type=pdf
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public health care facilities. Moyo64 stresses that, although there have been attempts 

to improve the health care system, the quality of services being provided remain poor. 

Moreover, many people do not have access to clean water, sanitation, nutrition, and 

electricity, which is a catalyst for poor health. 

Despite increased budgetary allocations in the healthcare sector and despite improved 

social policies, South Africa has not yet addressed health disparities in society 

efficiently. Considerable inequities remain that are primarily due to biases in resource 

allocation. However, section 27(1) of the Constitution guarantees that everyone has 

the right to access health care services.65 The right to have access to health care 

services, including reproductive health care, is intended to advance the quality of life 

and living standards of all South African citizens.66 Moreover, section 27(1)(b) stresses 

that no person can be denied emergency medical treatment. Access to health services 

is furthermore provided in section 28(1)(c), which guarantees that every child has a 

fundamental right to access health care services. De Vos et al state that section 

39(1)(a)67 of the Constitution requires us to “promote the values that underlie an open 

and democratic society based on human dignity, equality and freedom when 

interpreting the Bill of Rights”.68 This shows that the government has the primary duty 

to ensure that the right to health care is realised. For example, the government is 

obligated to take measures, to consider available resources, to provide accessible 

health facilities such as clinics and hospitals, and to provide affordable health care for 

the poor and the vulnerable.69       

Regarding the right to food, millions of people around the world go to sleep on an 

empty stomach. Hunger and other associated aspects are of global concern. An 

estimated 870 million people are believed to be affected by hunger, especially in 

 
64  Moyo BH 2016. Advocating for the right to food in South Africa-an analysis of judicial activism, 

public interest litigation and collective action in South Africa as a strategy to secure the right to 
food. Doctoral dissertation, University of the Witwatersrand, Johannesburg, 27. Available at 
http://wiredspace.wits.ac.za/handle/10539/21891 (accessed 25 October 2019).  

65  Sec 27(1) of the Constitution. 
66  The South African Human Rights Commission 2018. Access to health care: final Access to 

Health Care Educational Booklet, 3. Available at  
https://www.sahrc.org.za/home/21/files/FINAL%20Access%20to%20Health%20Care%20Edu
cational%20Booklet.pdf (accessed 3 March 2020). 

67  Sec 39(1)(a) of the Constitution states that ‘[w]hen interpreting the Bill of Rights, a court, tribunal 
or forum—(a) must promote the values that underlie an open and democratic society based on 
human dignity, equality and freedom’. 

68  De Vos et al 2015: 670.  
69 De Vos et al 2015: 670. 

http://wiredspace.wits.ac.za/handle/10539/21891
https://www.sahrc.org.za/home/21/files/FINAL%20Access%20to%20Health%20Care%20Educational%20Booklet.pdf
https://www.sahrc.org.za/home/21/files/FINAL%20Access%20to%20Health%20Care%20Educational%20Booklet.pdf
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developing nations.70 Similarly, many South Africans, including children, are faced 

with challenges brought about by hunger. The situation is worse in rural areas and in 

informal settlements. The food plight, which is a global phenomenon, has led to the 

recognition and protection of the right to food.71  

The right to food is guaranteed both in international law instruments and in the South 

African Constitution. It is affirmed in section 27(1)(b) of the South African Constitution, 

which states that “[e]veryone has the right to have access to sufficient food and 

water”.72 The right to food also includes the right to assist those who are not able to 

take care of themselves. However, this assistance should take place in a dignified 

manner. Furthermore, the right to food includes access to land, security and 

prosperity, and access to water and seeds, to mention but a few.73  

Moreover, section 27(1)(c) further affirms that everyone has the right to have access 

to “social security, including, if they are unable to support themselves and their 

dependents, appropriate social assistance”.74 The government further has a duty to 

take right-based legislative and other measures within its available resources to 

achieve the progressive realisation of this right.75 Unlike adults, children have rights to 

claim directly from social security and the right to social services. It is entrenched in a 

cluster of other economic and social rights granted to children, as stipulated in section 

28(1)(c) of the Constitution. This section provides that every child has the right to 

adequate nutrition, essential health care services, and social services.76 According to 

Plagerson and Ulriksen, social security is a way of redressing the injustices that have 

happened in the past. However, poverty and inequality in South Africa have continued 

to worsen by constraining the realisation of the right to social security and assistance; 

 
70  Durojaye E & Chilemba E 2018. Accountability and the right to food: A comparative study of 

India and South Africa, 1-37, 1. 
71  MacLaren D, Moyo B & Jeffery J 2015. The right to food in South Africa: An analysis of the 

content, policy effort, resource allocation and enjoyment of the constitutional right to food. 
Johannesburg, South Africa: Studies in Poverty and Inequality Institute Working Paper, 36. 

72  De Schutter O 2012. From charity to entitlement: Implementing the right to food in Southern 
and Eastern Africa (Vol. 5). Briefing Note No, 6. Special Rapporteur on the right to food – 
OHCHR.  

73  Durojaye & Chilemba 2018:2.  
74  Sec 27(1)(c) of the Constitution. 
75  Olivier M & Van Rensburg LJ 2009. Protection and enforcement of the right to social 

security. Law, Democracy & Development, 4(1): 87-99, 90-91.  
76  Sec 28(1)(c) of the Constitution states that ‘[e]very child has the right to basic nutrition, shelter, 

basic health care services and social services’. 
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many people remain trapped in the cycle of poverty and inequality.77 Consequently, 

the affected groups are further exposed to discrimination, isolation, and extreme 

hardship.78 

2.3.1  Convergence between the right to adequate housing, health care, food 

and social security, and other fundamental rights in the South African 

Bill of Rights 

The 1948 UDHR stresses that all human rights are indivisible, interrelated, and 

interdependent in nature. 79  It implies that human rights cannot be conceived or 

function in isolation, each one influences the other. In other words, the realisation of a 

specific right substantially affects the achievement of other rights and, consequently, 

the well-being of humans.80 Similarly, the violation of one right leads to the breaching 

of other rights. For example, deprivation from food can have an impact on a person’s 

health and thus on their right to the highest standard of attainable health.   

Under the South African constitutional dispensation, it is demonstrated that no right 

can be enjoyed to the exclusion of other rights. The Constitution does not distinguish 

between socio-economic, civil, and political rights. In other words, the Constitution 

affirms that all human rights are accorded the same status. This implies that the rights 

to access adequate housing, health care, food, and social security interrelate with 

other rights as they would require a particular set of rights enshrined in the Constitution 

to be enforced.81 The Court’s decision in Ngalo v South African Social Security Agency 

(SASSA), 82  demonstrates the interrelatedness of the rights. Moreover, the 

Constitutional Court’s decision in Grootboom,83 equally stresses that the Constitution 

supports and has a substantial impact on the dignity of peoples and on their quality of 

 
77  Plagerson S & Ulriksen MS 2017. The right to social security in South Africa. In Socio-economic 

Rights: progressive realisation (457-516). Foundation for Human Rights, 7.  
78  Du Plessis P & Conley L 2007. Children and poverty in South Africa: The right to social security. 

Educational Research and Reviews, 2(4): 049-059, 049. 
79  The preamble recognises that ‘[w]hereas recognition of the inherent dignity and of the equal 

and inalienable rights of all members of the human family is the foundation of freedom, justice 
and peace in the world’.  See also Alston P & Goodman R 2013. International human rights. 
Oxford University Press: Oxford, 139.  

80  Killander M 2008. International human rights in context - Law, politics, morals. In Alston P & R 
Goodman: recent publications. African Human Rights Law Journal, 8(2), 617-619.  

81  Moyo 2016: 41.  
82  Ngalo v South African Social Security Agency (2740/11) [2013] ZAECMHC 4 [2013]: para 26.  
83  Government of the Republic of South Africa v Grootboom 2000 (1) SA 46 (CC): para 19-20.  
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life.84 It is therefore within the powers of the government as duty-bearers to ensure the 

full respect, protection, promotion, and enforcement of all human rights equally.    

2.4  Constitutional obligations of the state 

According to Ngang85, socio-economic rights are a matter of obligation and a rule of 

law that must be fulfilled. The government as the primary duty-bearer of the rights to 

adequate housing, health care, food, and social security must respect, protect, 

promote, and enforce all human rights enshrined in the South African Constitution. 

The government should not, at any given time, compromise the rights of the people or 

render these difficult to realise. Section 7(2) of the Constitution states that “[t]he State 

must respect, protect, promote and fulfil the rights in the Bill of Rights”.86 These duties 

prevent the government from interfering with the enjoyment of individual human rights. 

Moreover, they force the government to take the requisite measures to achieve these 

rights.87  

 Concerning the obligation to respect, the government must not arbitrarily deprive or 

deny access to socio-economic rights. Courts have, on many occasions, dealt with the 

obligation to respect. For example, the Constitutional Court in the Grootboom case 

held that the government neglected its duty to respect the rights of the occupiers of 

privately owned land. Occupiers were evicted from their homes earlier than the date 

ordered by the court and under circumstances that saw settlers’ homes destroyed.88 

Regarding the obligation to protect, the government must draft and implement 

legislation that prevent people or organisations such as banks, insurance companies, 

employers, and landlords from violating socio-economic rights. For example, the 

government should protect the right to food as a negative right by passing and 

enforcing laws to prevent individuals and companies from violating this right.  The 

government must also enforce these laws by establishing bodies that will investigate 

and provide effective remedies should these rights be violated.89  

 
84  Ebi 2016: 44. 
85  Ngang 2014: 662. 
86  Sec 27(2) of the Constitution.  
87  Khoza S 2007. Socio-economic rights in South Africa: A resource book. Community Law 

Centre, University of the Western Cape, 35.  
88  Government of the Republic of South Africa v Grootboom, 2000 (1) SA 46 (CC). 
89  Welch AR 2005. Obligation of State and Non-state Actors Regarding the Human Right to Water 

Under the South African Cohabitation, Sustainable Development Law & Policy, 62; Landman T 
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Similarly, the government has a duty to promote means of ensuring that it remains 

active to increase an awareness of socio-economic rights. This includes educating 

people about policies and programmes that will help them in having access to their 

socio-economic benefits. For example, the government may use media outlets to 

inform people about their rights and about how and where to go in order to claim them. 

As such, the obligation to promote compels the government to create a conducive 

environment that enables right holders to claim and exercise their rights. This is only 

achievable when the government creates sufficient awareness of human rights by 

educating the public about their rights and about how to seek redress when there has 

been a violation.90  Attention should be drawn to an over-dependence on the law, as 

the option of engaging in legal processes to claim rights can be lengthy, expensive, 

and often not accessible to those most in need.91 

The duty to fulfil means that the government must take steps to assist people without 

housing, health care, food, water, and social security to gain access to these rights. It 

is clear that the full realisation of these rights in South Africa cannot be achieved 

overnight because of the large backlogs inherited from apartheid and due to current 

poverty levels. The Constitution recognises that fully realising socio-economic rights 

is a long-term process.92 Sections 26 and 27 describe the duty of the government to 

fulfil socio-economic rights: “The State must take reasonable legislative and other 

measures within its available resources, to achieve the progressive realisation of each 

of these rights”.93 Taking measures within available resources acknowledges that 

resources are not limitless and that the government must do as much as possible with 

the resources available.94 

This wording is very similar to the wording of article 2 of the ICESCR that sets out the 

duties of states that are party to the Covenant. The Constitutional Court has developed 

guidelines that can assist in understanding what is meant by the duty to “take 

 
2004. Measuring human rights: Principle, practice, and policy. Human’ Rights Quarterly, 
(26):908-931, 906. 

90  Mubangizi JC 2004. Protection of human rights in South Africa: public awareness and 
perceptions. Journal for Juridical Science, 29(1): 62-87. 

91  Ebi 2016:123. 
92  Kende M S 2003. The South African Constitutional Court's embrace of socio-economic rights: 

A comparative perspective. Chapman Law Review, (6):137-160, 139.  
93  Sec 27(2) of the constitution.   
94  De Vos et al 2015: 684.   
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reasonable measures”, which includes the obligation of the government to involve the 

public in developing critical social policies or legislation.95 

Concerning the socio-economic rights in sections 26(2) and 27(2), the government is 

mandated to take legislative and other measures to ensure that the entitlements 

imposed by the rights are progressively realised.96 The government thus holds the 

primary mandate to engage in policy formulation and in decision-making about the 

progressive realisation of these rights. The government has to provide coherent and 

flexible plans and measures to make these rights achievable. The plans must include 

concrete targets and goals that are linked to timeframes. This allows the government 

to plan and monitor its own progress. In addition, proper planning helps human rights 

organisations such as the SAHRC, non-governmental organisations (NGOs), and the 

general public to monitor and hold the government accountable to its commitment to 

ensure the realisation of socio-economic rights.97 However, Ngang poses a pertinent 

question about what would happen when the government fails to live up to 

expectations in response to the constitutional duty to enforce the socio-economic 

rights, but instead uses its powers to subjugate the people.98  

The Constitution contains all the answers. Section 8(1) orders the judiciary to ensure 

that the rights contained in the Constitution are fulfilled.99 In addition, all the branches 

of the government are bound by the Bill of Rights to fulfil human rights. Section 34100 

states that everyone should have access to courts. This is applicable where 

individuals, groups, or the community feel that their rights are violated or not met. 

Section 38 101  also allocates extensive remedial powers to the courts to provide 

appropriate relief when an infringement or threatened violation of a right is 

established.102  

 
95  Khoza 2007: 37. 
96  Sec 26(2) and 27(2) of the Constitution.  
97  Khoza 2007: 40. 
98  Ngang 2014: 662.  
99  Sec 8(1) of the Constitution. 
100  Sec 34 of the Constitution states that ‘[e]veryone has the right to have any dispute that can be 

resolved by the application of law decided in a fair public hearing before a court or, where 
appropriate, another independent and impartial tribunal or forum’.  

101  Sec 38 of the Constitution states that ‘[a]nyone listed in this section has the right to approach a 
competent court, alleging that a right in the Bill of Rights has been infringed or threatened, and 
the court may grant appropriate relief, including a declaration of rights’.  

102  Ngang 2014: 663. 
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2.5  Conclusion  

This chapter has examined the content of the rights to adequate housing, health care, 

food, and social security. Access to adequate housing, health care, food, and social 

security are some of the most significant human rights that have the potential to restore 

human dignity and, consequently, human well-being. These rights are protected in 

many international human rights instruments such as the UDHR and the ICESCR, in 

regional instruments such as the African Charter on Human and Peoples’ Rights, and 

in the South African Constitution. These rights also interlink with other human rights, 

including civil and political rights. As affirmed in the UDHR, human rights are 

indivisible, interrelated and interdependent. Thus, they ought to be respected, 

protected, promoted, and fulfilled equally and simultaneously.  

However, with many socio-economic issues experienced by South Africans, 

particularly by the poor black communities, one would question the government’s role 

in respecting, promoting, protecting, and enforcing these rights. The following chapter 

focuses on the RBAD. It explains how the adoption of such an approach could 

enhance development and increase the realisation of socio-economic rights in South 

Africa.         
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CHAPTER 3: THE RIGHTS-BASED APPROACHES TO 

DEVELOPMENT  

3.1  Introduction  

Human rights and development have been understood as diverging notions with no 

compatibility for an extended period of time.103 Historically, development was only 

considered for its role in advancing the economic growth and wealth of individual 

countries; it had no connection with human development and well-being. In 1945, 

development became a central theme of the UN after the adoption of the UN Charter 

and, for the first time, of the international community.104 Furthermore, the link between 

human rights and development was acknowledged.105 Human development became 

central to the realisation of human rights. After many years of the development and 

the human rights debate, it was agreed that human rights standards and principles are 

indeed reinforcing. In the 1990s, an RBAD106 emerged and changed the global order 

of development.107 

In this chapter, it is argued that in the quest for improving living conditions of the poor 

and marginalised (the informal dwellers), human rights and development cannot be 

understood as separate notions. Furthermore, it is argued that development and 

human rights share the same goals namely, to promote the dignity and worth of a 

human being by creating an environment in which people can reach their full 

potential.108  

To critically examine the significance of an RBAD, it is important to understand the 

process that leads to its emergence. Section 3.2 of this chapter examines the 

convergence between human rights and development, Section 3.3 provides the 

definition and underlying principles inherent to an RBAD, while Section 3.4 examines 

the advantages inherent to an RBAD. To evaluate the significance of such an 

 
103  Sano HO 2000. Development and Human Rights: The Necessary, but Partial Integration of 

Human Rights and Development. Human Rights Quarterly 22. 734–752, 739. 
104  Jackson P 2007. A Prehistory of the Millennium Development Goals: Four Decades of Struggle 

for Development in the United Nations. United Nations Chronicle XLIV(4):7-9, 7, 7. 
105  Uvin P 2007. From the Right to Development to the Rights-based Approach: How “Human 

Rights” Entered Development. Development in Practice 17(4-5):597-606, 597. 
106  Marks SP 2003. The Human Rights Framework for Development: Seven Approaches. 

Reflections on the Right to Development. India: SAGE Publications.1-29, 5. 
107  Sano 2000: 751.  
108  Marks 2003: 1-2. 
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approach accurately, Section 3.5 explores the limitations and critique that have been 

raised against the RBAD.  

3.2  The convergence between human rights and development  

After many years of discussions about the relationship between human rights and 

development, an RBAD came into existence. The emergence of an RBAD has resulted 

from the recognition of the link between human rights and development. Human rights 

became a central factor in bringing about a socially oriented order.109 Development 

was perceived as a process of change and human rights were suited to give meaning 

to the process of change by incorporating human rights, norms, obligations, and 

principles to influence the outcome of development programming.110 The inclusion of 

human rights, norms, standards, and principles was recognised in the 1990s as a 

significant aspect to advance development policies and planning. It was argued that 

human rights had the capacity to influence policy content and to provide a conceptual 

framework for guiding development and execution.  

Since then, the RBAD has gained global recognition and it has extended over the 

years as a vital developmental tool for promoting human development and well-

being.111 Darrow and Tomas112 reminds us that integrating human rights, norms, and 

standards into development is fundamental and that their integration will enhance the 

potential of enjoying human rights in the development process.  

The link between human rights and development was first formally recognised in article 

22 of the African Charter, which was adopted in 1981. 113   Moreover, the UN 

Declaration on the Right to Development (DRD) recognised development as an 

inalienable human right. According to the Declaration, development is defined as 

[a]n inalienable human right under which every human person and all peoples are entitled to 
participate in, contribute to, and enjoy economic, social, cultural, and political development, in 

which all human rights and fundamental freedoms can be fully realised.114 

 
109  Sano 2000: 740-741.   
110  Banik D 2010. Support for Human Rights-based Development: Reflections on the Malawian 

Experience. The International Journal of Human Rights 14(1):34-50, 37-38. 
111  De Man 2019:460; UNDP 2000: 21.   
112  Darrow & Tomas 2005:501. 
113  African Charter on Human and People's Rights (adopted in 1981 and entered into force on 21 

October 1986). 
114   Declaration of the right to development. 
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The right to development integrates the norms, standards, and principles of the 

international human rights systems into development policies and processes.  Thus 

the right to development has given meaning to the notion of people-centred 

development and human empowerment.115 

In addition, the right to development emphasises the primary role of the government 

in creating favourable conditions for the realisation of the right to development at 

national and at international levels.116 In other words, the essential aim of this right is 

to achieve the highest standard of living at a local level through support from national 

and international development actors. 117  This includes fulfilment of the right to 

adequate housing, healthcare, food, and social security and the right to equitable 

benefit from development processes that improve human freedom, well-being and to 

realise their value.118 Article 2 of the DRD recognises that “[t]he human person is the 

central subject of development and should be an active participant and beneficiary to 

the right to development”.119 

Although development has gained a new tone from the recognition of the right to 

development as a composite and multifaceted human right compatible with other 

human rights.120 The right to development and human rights-based approach appear 

to be mutually reinforcing and may have positive effect if properly developed.121 The 

realisation of the right to development requires the implementation of a rights-based 

approach. The two notions puts the individual in the center of action for realisation of 

their rights. It stresses that individuals and peoples in the process of development 

should be viewed as subjects, but not objects.122 For example, people are entitled not 

only to participate effectively in consultation processes for the implementation of 

development policies to be applied, but also to make their own contribution to the 

 
115 Marks 2003: 15. 
116  Piovesan & Fachin 2018:2.  
117  Ngang CC & Ageh PA 2019. Intellectual property protection of African traditional medicine 

within the legal framework of the right to development. African Journal of International and 
Comparative Law, 27(3):426-445.  437.  

118  Sengupta A 2001. Right to development as a human right. Economic and Political Weekly Vol. 
(36). 27, 2527-2536, 2529; Osmani SR 2000. Human Rights to Food, Health, and Education. 
Journal of Human Development 1(2):273-298, 120. 

119  Seabrook J 2009. The no-nonsense guide to world poverty. Oxford: New Internationalist. 27.  
120  Piron LH 2002. The right to development: a review of the current state of the debate for the 

department for international development, 31. 
121  Hayrapetyan A 2011. The Right to Development and Rights-Based Approach to Development: 

Two Mutually Reinforcing Concepts?. European Union Foreign Affairs Journal, 32. 
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establishment of their own development policies in the form of active involvement in 

decision-making.123 This involvement enables the government to reshape and apply 

human rights norms and standards in the implementation of any development agenda 

in the territory of its jurisdiction in accordance with national development policies.124  

However, critiques argue that the right to development has limited powers to bring 

about effective change. This is because the right to development as it is formulated in 

the Declaration, is non-binding and it carries no legal obligations at international 

level.125 For example, the right to development have no clear textual presence in many 

constitutions including that of South Africa. 126  Though the South African 1996 

Constitution does not mention the right to development as a human right, however, 

the Bill of Rights guaranteeing socio-economic rights comprises the protection of the 

right to development.127 

In 1995, the relationship between human rights and development was sustained after 

the publication of The Rights Way to Development128 by the Human Rights Council of 

Australia. It considered development activities as an integral part of human rights 

work.129 In support of these views, article 10 of the 1993 Vienna Declaration of Human 

Rights,130 recognises that development forms part of the human rights framework.  

Moreover, during the 1990s human rights proponents argued that the creation of 

opportunities for people and groups to participate in development is a human right. 

Furthermore, human rights and development work closely together in various aspects 

concerning the same target groups to advance human development and the well-

being of people. To some extent, both human rights and development seek to 

empower those who are excluded and disadvantaged by processes that affect their 

lives. Thus, the link between human rights and development is understood to create 
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125  Uvin 2007:598; Sano 2000:738. 
126  Shai I 2019. The right to development, transformative constitutionalism and radical 

transformation in South Africa: Post-colonial and de-colonial reflections. African Human Rights 
Law Journal, 19(1):494-509, 507. 
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conditions in which human rights can be realised.131 For example, human rights are 

not only recognised to protect individuals and groups against those in power but they 

also oblige the government to create decent living conditions for citizens.132 

3.3  The rights-based approach to development: Definition and principles  

3.3.1  Definition of a rights-based approach to development 

The RBAD was formally recognised at the1993 Vienna World Conference on human 

rights in that “development and respect for human rights and fundamental freedoms 

are interdependent and mutually reinforcing”. 133  At the conference, it was also 

reaffirmed that all human rights are of equal worth, validity, and that they are 

interconnected. The recognition of human rights principles such as participation, 

equality and non-discrimination as well as accountability in the area of development, 

laid the foundation for the emergence of the RBAD (also referred to as development 

based on human rights).134 

 The RBAD has been defined in many ways. On the one hand, Gauri and Gloppen135 

define an RBAD as principles that justify demands against privileged actors and that 

are made by the poor or by those acting on their behalf using national or international 

instruments to protect the disadvantaged. On the other hand, Darrow and Tomas 

define an RBAD as “a framework for understanding and managing the negative 

impacts of discrimination and disempowerment, not a one-dimensional and static 

formula”.136 In addition, the UN Research Institute for Social Development defines an 

RBAD as “[a] conceptual framework that is capable in all development fields, and that 

is normatively based on international human rights standards and operationally 

directed to promoting and protecting human rights”.137 

The RBAD treats international human rights law as an essential conceptual framework 

which is accepted by the international community and which can give a coherent 

 
131  McInerney-Lankford 2009 53.  
132  Sano 2000:741. 
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approach to social protection “Issue Brief 2”. Geneva, 1. Available at 
https://www.unrisd.org/unrisd/website/document.nsf/(httpPublications)/1E57FC1E56010C2CC
125801B004B0D10?OpenDocument (accessed on 02 September 2020).    

https://www.unrisd.org/unrisd/website/document.nsf/(httpPublications)/1E57FC1E56010C2CC125801B004B0D10?OpenDocument
https://www.unrisd.org/unrisd/website/document.nsf/(httpPublications)/1E57FC1E56010C2CC125801B004B0D10?OpenDocument


35 

 

system of principles and norms in the development arena.138 Following this approach, 

principles such as equality and non-discrimination are included in developmental 

policies and strategies.139 Therefore, development plans, policies, and projects that 

are anchored in a system of human rights will correspond with obligations established 

in international law. Uvin asserts that an RBAD motivates a redefinition of the nature 

of the problem. In addition, the aims of the development initiative, when translated into 

claims, duties, and mechanisms, can promote respect and determine the violation of 

rights. 140  The protection of human rights helps in: promoting sustainability; 

empowering the marginalised; participating in policy development; an holding those 

who must act accountable.141 The 2003 UN Statement of Common Understanding 

also confirms that all UN development programmes have sought to further the 

realisation of human rights as laid down in the UDHR and in other international human 

rights instruments.142 

3.3.2  Principles of the rights-based approaches to development 

3.3.2.1  Participation  

For a full implementation of the human rights framework for development, participation 

of people affected by development is compulsory for planning and decision-making. 

The nature of participation as a human right means that the government has to 

encourage, promote, and ensure free, meaningful, and active participation of all 

individuals and groups in the execution and evaluation of the development process.143 

Participation can be used as a method to measure and identify needs and priorities at 

the local level. This also includes political participation, which requires institutionalised 

participation such as periodic elections and social participation. It also affords people 
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the opportunity to exercise certain essential rights such as the right to association and 

assembly, freedom to unionise, and freedom of speech and information.144  

For effective participation, essential preconditions should be met and human rights 

should be fulfilled. Citizens should be equally empowered to claim their rights and they 

should be given a chance to partake effectively in decision-making processes that 

affect their lives.145 For example, they could be active in planning, designing, and 

executing programmes aimed at meeting their needs. In following an RBA, 

organisations and other duty-bearers shift from being executors to being facilitators of 

the development process.146 The power of the marginalised lies in the strength to 

participate in their development process, because being able to influence the 

development process puts the poor and marginalised in a better position to assert their 

socio-economic rights. 

Finally, not only should participation contribute to the success of development 

programmes, it also “involves conflict, and demands a capacity to analyse, negotiate, 

and alter unequal relations at all levels”.147 It should therefore be understood as a 

process of nurturing fundamental consciousness and decision-making as the basis of 

active citizenship.  

3.3.2.2  Empowerment  

An RBAD aims to achieve empowerment through the recognition of rights. It is 

believed that once this concept has been implemented in a policy context, the focus 

of policy-making will not be limited to a specific portion of the society with unmet needs. 

Rather, it will include all who have enforceable rights.148 Empowerment is a process 

of increasing interpersonal or political power so that individuals, families, and 

communities can take action to improve their situations. It guarantees the freedom of 

all to enhance their choices.149 

 
144  Abramovich 2006:43-44. 
145  Osmani 2000:122.  
146  Filmer-Wilson 2005:218-219.   
147  Darrow & Tomas 2005:506; Kindornay S, Ron J & Carpenter C 2012. Rights-based approaches 
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An RBAD strives to restore dignity and respect for the inherent worth of individuals, 

groups, and communities affected by poverty.150 The empowerment of disadvantaged 

and excluded sectors in the community comes from the recognition of their rights with 

corresponding legally binding obligations to the government.151 An RBAD empowers 

people to claim their entitlements because “what was once understood as ‘charity’ 

becomes ‘justice’ from the corresponding duty-holder”.152 

Therefore, people are no longer human beings “with needs who receive welfare 

benefits or other forms of discretionary provision, but possessors of rights who have 

the legal and social power to demand certain forms of behaviour from the State”.153 

Darrow and Tomas maintain that empowerment suggests the following variety of 

programme priorities: 

1. Education and access to information 2. strategies for inclusion and participation in decision 
making and local and national level priority setting 3. accountability of government officials, 
public employees, and private actors, and 4. the building of local organisational capacity.154 

The recognition of rights means establishing legal measures to enable their holders to 

strive for redress if these are not fulfilled by the duty-bearers and to be able to hold 

the duty-bearers accountable.155 In other words, the possessors of the rights will be 

empowered in a way that can restore balance in social situations that manifest 

noticeable inequalities.156 

3.3.2.3  Equality and non-discrimination   

Inequality and discrimination is a major global crisis. However, the human rights 

framework brings to the development process the principle of equality and non-

discrimination to ensure fair and balanced development programming. The 

government is required to not only commit to non-discrimination but also, to some 

degree, adopt affirmative measures to guarantee the inclusion of population groups or 

sectors that have traditionally been discriminated against.157 
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151  Abramovich 2006:34.  
152  Filmer-Wilson 2005:217.  
153  Abramovich 2006:38, states that ‘people with needs who receive welfare benefits or other forms 

of discretionary provision, but possessors of rights who have the legal and social power to 
demand specific forms of behaviour from the State’.  
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Several international human rights instruments give guidelines for the promotion of 

equality and non-discrimination. Article 2 of the UDHR declares that everyone is free 

to claim their rights without any denial based on race, colour, sex, language, religion, 

political or other opinion, national or social origin, property, birth or other status.158 

Resembling statements can be drawn from the International Covenant on Civil and 

Political Rights (ICCPR)159 and from the ICESCR.160 Moreover, article 20(2) of the 

ICCPR and article 10(3) of the ICESCR emphasise commitment to reject any form of 

discrimination in the recognition, promotion, and protection of all human rights.161  

The principle of equality and non-discrimination places the focus on vulnerable 

individuals and on groups such as women, children, and refugees.162 The government 

has to establish regulations that will protect its citizens against discrimination and it 

has to adopt exceptional measures that involve active protective policies. 163 

Programmes seeking to empower local people should be clear and they should 

safeguard against potential discrimination between among others, women and men, 

landowners and peasants, and workers and employers.164 

 
158  Universal Declaration of Human Rights (adopted on 10 December 1948), Art 2 states that 

‘[e]veryone is entitled to all the rights and freedoms outlined in this Declaration, without 
distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth or other status’; United Nations High Commissioner for 
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implementation of activities and use of funds, 143. 

159  International Covenant on Civil and Political Rights (adopted on 16 December 1966 and entered 
into force on 23 March 1976). 
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According to Abramovich, the inclusion of the principle of equality and non-

discrimination in development processes can “influence the budget allocation and 

social spending criteria”.165 According to this view, the principle is sufficient enough to 

influence public policy reviews.166 Similarly, the addition of the principle of equality in 

development policies and strategies will ensure that vulnerable and marginalised 

groups enjoy their human rights.167 The aim of this principle is to ensure that the 

benefits or successes of development processes are equally distributed. It is important 

to note that both direct and indirect discrimination should be taken into consideration 

when ensuring equitable development programming.168 

3.3.2.4  Accountability  

In many development projects and programmes, there has been a dearth of 

accountability for failed projects. Assigning direct accountability has been a challenge 

in all areas of development, including development projects of governments, 

international agencies and financial institutions, local businesses, and associations.169 

However, adopting an RBAD brings legal obligations which ensure that all duty 

bearers are accountable for their actions in development programming. In the 

application of an RBAD, the need for accountability is central and, in turn, this 

emphasis entails commitment.170 

The RBAD views development issues as matters of rights and duties, rather than as a 

matter of charity. It strengthens the level of accountability in the development process 

by linking claim holders and duty-bearers. 171  Also, the principle of accountability 

deepens existing accountability measures and it helps in filling some of the perceived 

accountability gaps in horizontal (state to state) and in vertical (citizens) 
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into perspective. Third World Quarterly 25(8):1415-1437, 1426-1428; Darrow & Tomas 
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relationships.172 The collection of high quality, timely, and reliable data from all aspects 

of the development process as required in an RBAD, contributes to accountability.   

The relationship between the government and citizens are at the heart of the principle 

of accountability.173 The latter ought to be able to participate so that those directly 

affected by policies can hold their government or agencies acting on their behalf 

accountable. Effective accountability measures can be, among others, judicial, 

administrative, and/or community-based. Similarly, international and regional treaties 

adopted by states bind the government to international accountability for the 

realisation of human rights.174 People affected by development processes should be 

able to demand accountability “to a due process, and it should refer as far as possible 

to specific rules, results, or behaviours that are objectively set and agreed upon with 

the participation of those involved or affected by a particular situation”.175 

3.4  Advantages of the rights-based approach to development 

An RBAD has numerous advantages that embed vital aspects to improve development 

programming. It provides a conceptual and normative framework which is clear and 

which gives direction for more effective development programming.176 By providing a 

clear conceptual and normative framework, an RBAD makes it easier to clearly define 

the obligations that rest upon duty-bearers.177  On the one hand, Darrow and Tomas 

argue that the RBAD brings a normative and instrumental approach to development. 

The normative-based approach ensures that human rights form a compulsory part of 

an operational frame of reference through legal and moral obligation.178 Normative 

standards indicate that human rights are ends in their own right and that they must be 

given distinct and clear consideration in development processes.179 In terms of the 
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specific impact on development, Darrow and Tomas identify five distinctive features of 

an RBA: 

(1) A solid normative basis for values and policy choices that otherwise are more readily 
negotiable; (2) a predictable framework for action, with the advantage of objectivity, 
determinacy, and the definition of appropriate legal limits; (3) a quintessentially empowering 
strategy for the achievement of human-centred development goals; (4) a ready legal means to 
secure redress for violations; and (5) a secure basis for accountability, not only for the state 
party concerned but also for a significantly wider range of actors in international development 

cooperation.180 

On the other hand, the instrumental approach stems from a conviction that an RBAD 

produces more effective human rights ideas in development programming to reach 

the marginalised and to improve their living conditions.181  

The 1990s were full of excessive inequalities on economic and on political fronts. Many 

people remained excluded in development processes. An RBAD is particularly 

suitable to ensure that the weakest and most excluded citizens have access to 

essential services such as adequate housing, health care, water, sanitation, and 

education. The introduction of an RBAD has been a positive step towards the 

elimination of inequalities through its foundational principles of equality and non-

discrimination, empowerment, participation, and accountability. 182  These human 

rights principles deal specifically with inequalities in resource allocation and in the 

distribution of wealth, which plays a significant role in poverty eradication.183 In an 

RBAD, gaps can be identified and addressed where poor and marginalised groups 
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have been overlooked.184 Employing such an approach prioritises these gaps and 

addresses the needs of the vulnerable and the excluded.185  

In an RBAD, goals are required to be met in a fair, equitable, and sustainable 

manner.186 To achieve this, governments and other development bodies are required 

to monitor and report on the duration of their achievements and to empower people to 

hold duty-bearers accountable where progress is not upheld.187 An RBAD enables 

development processes to be monitored through the lens of human rights.188 This 

ensures that grievances of the disadvantaged sectors, which are caused by political 

actors who are advancing their political agendas, are minimised.189 For example, the 

application of an RBAD by a local Ugandan newspaper aimed at minimising corruption 

by providing information to schools and parents in order to evaluate public funds 

expenditure of local educational officers. This application reduced the capture of public 

funds and increased student enrolment and learning.190 

The human rights agenda is not a narrow non-linear framework; it provides a holistic 

integrated approach to address the multi-dimensional strata of development 

challenges. It is cognizant of local affairs. It takes account of the local environment 

and of society, as well as of the social, political, economic and cultural practices that 

can influence development.191 This is why using such an approach requires local 

 
184  Kuruvilla et al 2012. The Millennium Development Goals and human rights: Realizing shared 
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participation which brings a full understating of all the social dynamics required to 

achieve development goals. 

Similarly, Darrow and Tomas assert that the human rights framework appreciates and 

adapts to different local realities, subjective perceptions, resource constraints, and 

cultural and social factors 192  An RBAD is primarily concerned with the 

appropriateness, affordability, accessibility, and acceptability of development 

outcomes in the local setting.193 The idea of this approach is to advance national 

efforts to guarantee the satisfaction of human rights for all; to change financial, social 

and political frameworks underlying these efforts; and to fortify international 

responsibility to provide a satisfactory level of support to national programmes.194  

In addition, the consideration of recommendations from international human rights 

mechanisms can be utilised to distinguish national areas of concern.195  This will 

guarantee that existing human rights infringements are not incidentally sustained. 

Reports from treaty monitoring bodies can also be utilised to provide particular 

direction to development challenges, to oppressive or discriminatory practices and to 

on-going human rights infringements.196 By recognising and tending to local needs 

and challenges the chances of community members taking ownership of development 

processes are enhanced. This will, in turn, guarantee the sustainability of programmes 

and advances made.197  

In human rights law, governments are the primary duty-bearers for the full realisation 

of human rights.198 Therefore, the achievement of development goals through an RBA 

requires governments to respect, protect, promote, and fulfil human rights throughout 

the cycle of development programming. At international level, an RBA creates global 

responsibility for the development of all. Furthermore, it extends accountability 

measures to international actors such as international donors, inter-governmental 

organisations, and international NGOs.199 
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3.5  Limitations and critiques of a rights-based approach to development  

The RBAD has received mixed reactions over the years. Critics argue that the status 

of human rights is unclear and vague.200 They believe that human rights are rhetoric 

and that they lack practical implementation. Others assert that an RBA to public policy 

may be too rigid and that it therefore limits the discretion of those who make 

development policies and strategies.  

The lack of resources has also made it difficult for developing countries to adopt an 

RBAD. 201  The shortcomings and challenges of an RBAD, particularly those 

experienced by essential institutions such as donor agencies and NGOs, have been 

noted by many organisations. One of the challenges identified by organisations is that 

the RBAD lacks a specific operational methodology for development practice. This is 

because the interpretation of legal standards presented by international law in national 

development policies is a burdensome process, which is hampered by a lack of 

knowledge and capacity.202 

Moreover, political and institutional aspects such as structural inequalities, the 

competence of national and legal mechanisms of redress, the lack of political will, and 

respect for international human rights instruments play a significant role in the failure 

to implement the RBA. Also, social and cultural aspects such as a general awareness 

of human rights in society, past experience of communities in participatory decision-

making, and the strength of local civil society organisations significantly influence the 

ease and degree of implementation.203  

The general understanding of human rights has also proved to be a stumbling block 

for the progressive implementation of the RBAD. For example, a lack of knowledge 

about human rights by government officials and the general population, as well as a 

lack of independent local NGOs that can provide human rights education, renders 

working from an RBA perspective challenging.204 

Similarly, the application of human rights principles such as participation in the 

development arena remains a significant challenge.  A community could lack the 
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necessary skills to voice their views and needs, and to contribute to decision-making. 

For example, UNICEF in Botswana discovered that active participation in the 

development process was impossible due to the lack of community capacity. A lack of 

experience in decision-making forms part of the poor and most marginalised groups.205 

This is because they lack the confidence to participate in decisions and to voice their 

opinions.206  

Moreover, the hypocrisy of bilateral donors and of some NGOs to call for the 

accountability of others, while they are failing to implement clear measures to keep 

themselves accountable, is a significant challenge faced in the implementation of an 

RBAD. 207  Furthermore, governing bodies and development practitioners’ lack of 

support to changes in their existing practice to accommodate an RBA in their policies, 

also makes implementation difficult. For example, in Uganda, Cooperative for 

Assistance and Relief Everywhere discovered that some key donors were not 

supportive of its transition to a rights approach. The donors were aware that the 

adoption of the human rights approach would promote the principles of non-

discrimination, equality, broad-based participation, and empowerment.208 As this had 

the potential to challenge prevailing power imbalances directly, development 

organisations were concerned that local resistance to changing the status quo could 

result in advocates of rights being put at risk in their work.209 Filmer-Wilson agrees that 

“in these precarious conditions, finding ways to implement programmes while not 

compromising human rights principles, or compounding existing power imbalances is 

challenging”.210 

In addition, a lack of conceptual clarity has proven to be a critical issue in adopting an 

RBAD. According to Darrow and Tomas, conceptual clarity is necessary in order to 

pinpoint more explicitly the unique opportunities and challenges conveyed by a rights-

based approach.211 Loose language, shallow marketing, and over-complication would 

only serve to cover what might be new and distinctive about a rights-based approach. 
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Conceptual clarity could also facilitate a higher level of consistency in practice among 

different development agencies and actors, thereby increasing prospects for 

collaborative action. Furthermore, the need for clarity is now stronger than ever. This 

is because critics believe that an RBA is based on conceptual rhetoric with unproven 

practical effects and with mixed motives underlying their implementation.212 

Although the RBAD has its shortcomings, emerging experience reveals that the 

practical value of human rights concepts and standards in development practice is 

now being better understood.213 For example, UN agencies, policy- and programme-

makers such as NGOs and bilateral development agencies, have been speaking and 

operationalising various rights-based programming methods in recent years. This has 

the advantage of better understanding the human rights conceptual framework by: 

putting rights-based approaches in practice, enhancing human development, and 

empowering the poor and the marginalised.   

3.6  Conclusion 

This chapter has tracked and examined the relationship between human rights and 

development, as well as the emergence of an RBAD that has gained momentum 

among international development practitioners. However, the application of this 

approach has not been clearly understood or fully practised nationally. The 

acceptance of an RBA has allowed for the incorporation of human rights, norms, and 

standards in development. The underlying RBAD principles of participation, 

empowerment, inequality, non-discrimination, and accountability have proven to be 

essential in advancing development programming. This influences how the 

government, international, national, and local NGOs formulate, implement, and 

monitor development policies and strategies that seek to advance human 

development and well-being.   

This chapter highlighted the need for development to be understood through the 

lenses of human rights in order to improve the living conditions of the poor and 

marginalised. The next chapter will examine the quality of life of people living in 
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informal settlements and how their living conditions have affected their human 

development and well-being, as well as the realisation of their socio-economic rights.       
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CHAPTER 4: EXPLORING THE QUALITY OF LIFE OF PEOPLE 

LIVING IN INFORMAL SETTLEMENTS  

4.1  Introduction 

Access to adequate housing is universally and nationally recognised. As shown in 

Chapter 2, this right is recognised in section 26 of the South African Constitution. 

However, basic housing for all remains a concern in South Africa as many people are 

still living in informal settlements. 214  Despite the South African government’s 

commitment to deliver housing in order to remedy apartheid inequalities, informal 

settlements have increased significantly across the country. As a result, the 

government was unable to keep up with the housing demands. Following the housing 

backlog, the government declared its commitment in 2004 to eradicate informal 

settlements by 2014.215 However, Statistics South Africa (StatsSA) reported in 2016 

that 71% of South African households live in informal settlements compared to 64% 

in 2001.216 This means that there has been a rapid growth of informal settlements in 

South Africa.  

This chapter contributes to answering the following sub-questions: a) What are the 

challenges experienced by people living in informal settlements that are unique to 

them and b) What are the factors that have an impact on the realisation of rights? 

Chapter 2 has examined the duties of the government in relation to the rights to 

adequate housing, health care, food, and social services. This chapter examines the 

successes or failures of the government in delivering basic services to fulfil its human 

rights and obligations by addressing the problem of informal settlement across the 

country. It is submitted that the government has not fulfilled its duties and that the poor 

living conditions of informal dwellers undermine their development, their well-being, 

and their thriving potential. 

To this end, this chapter provides a comprehensive account of the state of informal 

settlements in South Africa.  Section 4.2 examines the background and description of 

informal settlements and their underlying causes. Section 4.3 identifies five primary 
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challenges inherent to informal settlements. Section 4.4 explores government 

responses to the challenges of informal settlements by analysing the South African 

Housing Act 107 of 1997 217 , the Breaking New Ground policy (BNG) and the 

Upgrading of Informal Settlement Programme (UISP).    

4.2  Background and description of informal settlements  

4.2.1  Description of an informal settlement   

The plight of South African citizens in informal settlements is a historical concern. 

Informal settlements are understood as the legacy of the apartheid regime and a 

symptom of post-apartheid South Africa’s lack of progress. 218  They are further 

believed to be a result of the housing backlog that was caused by the violent removal 

of people in 1948 by the apartheid government to attain racial 

segregation.219Unfortunately, more than 20 years after democracy has been achieved, 

informal settlements are still a prominent sight in the South African landscape. Post-

apartheid challenges such as population growth, unemployment, poverty, and 

corruption are amongst the contributing factors to the growing number of informal 

settlements in South Africa.220 Richards projects that the inadequate housing plight is 

likely to be on the development agenda for some time because informal settlements 

represent a significant development challenge. 221  In post-apartheid South Africa, 

informal settlements should be understood in the context of a disjuncture between the 

promises of a better life for all as enshrined in the Constitution and the everyday 

realities of poor service delivery, unemployment, and poverty that residents face.222 

Informal settlements are described in many ways; their descriptions depend on the 

context in which they are referred to. However, all of them share a common feature in 

the sense that they are temporal structures that are built from materials such as boxes, 
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wooden sticks, stills, and zinc.223 Huchzermeyer describes informal settlements as 

shanty-towns, shack lands, squatter camps, and slums consisting of temporal 

structures, which are referred to in local terms as mekuku and mjondolo.224 Also, 

Marutlulle maintains that informal settlements are associated with living conditions in 

shacks, squatter camps and slums that lack essential services such as adequate 

housing, proper sanitation, portable water supply, and proper living space. 225  To 

Mason and Fraser, informal settlements are 

 [d]ense settlements comprising communities housed in self-constructed shelters under 
conditions of informal or traditional land tenure …. They are a common feature of developing 
countries and are typically the product of an urgent need for shelter by the urban poor. As such 
they are characterised by a dense proliferation of small, makeshift shelters built from diverse 
materials (such as plastic, tin sheeting and wooden planks), by the degradation of the local 
ecosystem (for example, erosion and poor water quality and sanitation) and by severe social 

problems.226 

Although informal settlements are characterised by illegality, informality, inappropriate 

locations, and restricted public and private sector investments, they are essential for 

the labour market.227 Informal settlements play a significant economic role in South 

Africa by serving as a source of cheap labour to South Africa’s urban economy. 

However, despite the enormous contribution of the dwellers in informal settlements to 

the economic growth of the cities and of the country, they remain deprived of the 

essentials for a sustainable livelihood. Without prospects of any radical change in the 

prevailing socio-economic circumstances of the poor in South Africa, informal 

settlements remain the only hope for the millions of vulnerable poor people by 
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representing their only shelter solution.228 To Mncwango, informal settlements are 

essential because they provide the poor with direct and cheap accommodation.229 

4.2.2  Motivation for informal settlements 

The growing numbers of informal settlements are not only the result of a housing 

backlog, they also derive from the financial challenges caused by a lack of 

employment opportunities. 230  Nathan maintains that unemployment is one of the 

primary causes of informal settlements.231 The Housing Development Agency (HDA) 

stresses that higher levels of unemployment are noticeable in informal settlements. 

While people are seeking employment in the cities, informal settlements are their only 

hope of accommodation.232 The 2016 StatsSA report projected that the number of 

people seeking employment would increase from 4.184 million in 2009 to 6.7 million 

in 2019. At present, the projected unemployment rate is reported at 42%.233 Moreover, 

because of a lack of experience, skills, and training, those who are fortunate to have 

found employment, are limited to low-paying jobs such as domestic and temporary 

contract construction work.234 The negative consequences of unemployment are often 

experienced at a personal level in lack of income and in being unable to afford the 

basics for survival such as food, clothing, shelter, etc. This could result in family stress 

and in depression or criminal behaviour which consequently leads to higher levels of 

poverty.235 
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In South Africa, many informal settlements are characterised by extreme poverty – the 

leading social plight faced by the government. 236  Poverty is a cause of informal 

settlements. It is a vicious cycle; the poorer the informal dwellers are, the less access 

they have to basic services, including education and proper health care. As a result, 

the poor and marginalised will increasingly fall behind. 237  Poverty in informal 

settlements is much more than a mere lack of income or unemployment. It is 

predominantly aggravated by a decline in health and in nutritional standards; and by 

overcrowded housing, higher school dropouts and increased stress on the physical 

and social environments of low-income earners.238 

Although Cloete maintains that public servants should display a sense of responsibility 

when delivering official duties to the general public, corruption has become 

widespread in service delivery to those in need of essential services to improve their 

living conditions. 239  According to Posel, informal dwellers contend that the 

predicament in addressing their basic needs is primarily caused by corruption among 

government officials.240 To Cloete and Mokgoro corruption is like cancer; when it 

arrives in the public sector, it immediately disseminates into all other parts. 241 

Corruption holds back development due to a lack of accountability, shady tender deals 

in the public and private sector, and outright theft of government funds and 

properties. 242  In October 2019, the Minister of Cooperative Government and 

Traditional Affairs, Dr Nkosazana Dlamani-Zuma, admitted that local municipalities 

were full of corruption and maladministration. 243  As a result, many communities, 
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237  Jasperbalba ‘Cause of Informal Settlements’. Available at 

https://jubalba.wordpress.com/cause-of-informal-settlements/#content-wrapper (accessed 16 
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238 Tshikotshi 2009:97. See also Baumann T, Huchzermeyer M, Rolnick J, Roux T & Wimpey R 
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Department of Housing, Pretoria. 
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including informal settlements, are suffering the consequences of a lack of service 

delivery and effective measures taken to eradicate corruption.244 

Moreover, the South African government, similar to many authorities, has failed to 

ensure that the rapid increase of informal settlements is accompanied by investments 

in service delivery to eradicate informality in human settlement. As a result of the lack 

of investment in service delivery, the number of households living in informal 

settlements without suitable infrastructure will increase as the poor are compelled to 

live in low-to-zero serviced areas with limited productive opportunities.245 

4.3  The primary challenges of informal settlements 

The core function of the government includes, among others, the provisioning of 

sufficient, affordable and quality basic services and amenities such as access to 

adequate housing, water, electricity, sanitation, and health care which determine the 

health and well-being of people.246 This section provides an overview of the primary 

challenges that informal settlements face in these areas. 

4.3.1  Access to adequate housing  

Informal dwellers are faced with countless socio-economic challenges in South Africa, 

which relate to living conditions and to problems associated with suitable housing.247 

Despite the progressive constitutional provisions outlined in Chapter 2, the majority of 

South African citizens continue to face significant housing deficiencies. It is argued 

that the housing backlogs and proliferation of informal settlements are a result of poor 

planning, lack of coordination, insufficient capacity, failure to adequately monitor the 

implementation of government policies, corruption, and a lack of political will to realise 

socio-economic rights. The housing shortage poses a host of core issues relevant to 

 
Tshwane, Pretoria, South Africa’: Institute for security studies. Available: May 31, 2011, from 
URL. https://www.polity.org.za/article/the-reasons-behind-service-delivery-protests-in-south-
africa-2009-08-
05#:~:text=Many%20reasons%20for%20these%20protests,toilets%2C%20especially%20in%
20informal%20settlements. (accessed 17 March 2020). 
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the government’s constitutional mandate to provide access to housing for the destitute 

living in informal settlements in South Africa.248 

The lack of access to adequate housing has caused many poor and low-income 

families in South Africa to live in informal settlements. As indicated in the South African 

National Housing Code, informal dwellings are identified by factors such as poverty, 

vulnerability, and social stress resulting from poor living conditions, as well as from 

social and economic exclusion.249 

The provisioning of appropriate housing ensures that the quality of life, which 

guarantees the intrinsic dignity and value of everyone, is enhanced.250 Inadequate 

housing is detrimental to human development and well-being. The latest data shows 

that about 3.3 million people live in informal settlements in South Africa.251 This shows 

the governments’ failure to deliver social housing as mandated by the Constitution.252  

4.3.2  Access to Water  

Non-exclusion from access to water and sanitation is regarded as a pre-requisite for 

the realisation of several human rights such as the rights to life, dignity, health, food, 

and an adequate standard of living.253 Section 27(1)(b) of the Constitution of South 

Africa provides that “[e]veryone has the right to have access to sufficient food and 
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(accessed 30 March 2020). See also Ehebrecht D 2015. The challenge of informal settlement 
upgrading: Breaking new ground in Hangberg, Cape Town? (Vol. 7). Universitätsverlag 
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water”.254 In order to give effect to this right, Parliament passed the Water Services 

Act 108 of 1997. The Act recognises that “[t]he right of access to basic water supply 

and basic sanitation services is necessary to ensure sufficient water and an 

environment that is not harmful to health or well-being of people and animals”.255 

This means that every South African citizen is entitled to safe and clean water. Clean 

water is a necessity for good health and well-being. However, this remains a significant 

concern. Many informal settlements are rely on one communal tap where people have 

to queue for hours to collect water. Meanwhile, in other informal settlements, the hand 

pump is the only source of water.256 The SERI reports that in the Marikana informal 

settlement located in Phillipi outside Cape Town, only 50 communal stand pipes 

supply water to at least 60,000 residents.257 Owing to this, the need and the demand 

for water has increased. 

Moreover, communal taps installed by the municipality are usually placed along the 

roads – often at inconvenient locations at the peripheries of informal settlements. 

Consequently, collecting water from communal taps poses a challenge, especially to 

the elderly and to persons with disabilities.258 Furthermore, the dependence of women 

and girls on communal taps is incredibly difficult in informal settlements as they endure 

the burden of collecting water while being at an increased risk of violence or sexual 

assault.259 McIlwaine maintains that access to basic amenities such as water in safe 

areas (for example in yards) protects women and children from potential violence and 

from associated crimes.260 In some parts of the country, informal dwellers access 

water from Jojo tanks whereas some municipalities periodically supply water from 
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water tank trucks. In the Eastern Cape, informal dwellers and some parts of rural areas 

have to rely on dirty dams and rivers for their water supply.261 

4.3.3  Access to adequate sanitation 

Clean water is not only required for drinking but also for sanitation purposes. In 

addition to staying healthy from disease, clean water is important for improved well-

being. This requires ecological cleanliness for the prevention of health issues and 

diseases. Ecological cleanliness is an essential tool for the realisation of the right to 

water and sanitation. For example, polluted water has adverse effects on the health of 

people (including diarrheal diseases like cholera).262 Inadequate sanitation also has a 

significant impact on the natural environment and on the preservation of critical natural 

assets such as water resources.263 StatsSA reported in 2017 that flushing toilets 

connected to a public sewerage system and pit toilets with a ventilation pipe had 

increased nationwide; access to sanitation had improved from 61,7% in 2002 to 

82,2%.264 Despite this improved access to sanitation, many households continue to 

be without any proper sanitation facilities while many continue using bucket toilets, 

particularly in the Eastern Cape and Limpopo provinces.265 

Informal settlements lack proper infrastructure for waste disposal and sewage 

systems. Consequently, there is a growing sanitation plight in these areas. 266 

According to StatsSA, 68% of households living in informal settlements are forced to 

share toilet amenities. Also, about 6.8% of households in informal settlements depend 

on the bucket system compared to 0.1% of the populace living in formal housing.267  
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In response to the sanitation plight, many municipalities, especially those in big cities 

around South Africa, have introduced short-term chemical toilets. However, these do 

not solve the long-term sanitation plight faced by informal dwellers. Municipalities have 

struggled to maintain the services required to keep the chemical toilets functional. In 

most cases, the municipalities out-source these functions to service providers. Yet, 

they are unable to hold the service providers effectively accountable.268 

In an effort to attain privacy and cleanliness, informal dwellers resort to locking the 

toilet closets to their shacks in order to limit the number of people using them.269 

However, this method reduces the number of available toilets for usage and it places 

additional strain on the toilets that are not locked. Lack of access to sufficient sanitation 

facilities has an adverse effect on women and girls because they are exposed to many 

infectious diseases at the public toilets. In addition, this lack of access adversely 

affects people with disabilities because the public facilities are generally not designed 

to accommodate them.270 Since access to sanitation is recognised as a human right 

in South Africa, basic infrastructure, including water and sanitation facilities, should be 

provided free of charge to all informal settlements in order to enhance their well-

being.271 

4.3.4  Electricity 

Similar to water and sanitation, informal settlements have existed without access to 

electricity for many years. Access to electricity is one of the issues that animate the 

daily experience of people living in informal settlements in South Africa.272 They are 

dependent on the consumption of paraffin at an estimated cost of  R14 per litre, which 
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often lasts for one day only. As an alternative means of survival, they use wood fires, 

gas stoves, and candles for heating and for other energy needs.273 

As a result of insufficient electricity, SERI maintains that in places such as the Slovo 

Park informal settlement in Johannesburg, residents have traditionally created unsafe 

illegal connections to tap electricity from neighbouring buildings. This often results in 

electrocutions, shack fires, and in deaths.274 This self-provisioning method is locally 

referred to as izinyoka.275 Informal dwellers perceive izinyoka as their only response 

to the challenges of service provisions. 276  Bayat refers to this notion as “quiet 

encroachment” which means “non-collective but prolonged direct actions of dispersed 

individuals and families to acquire the necessities of their lives in a quiet and 

unassuming illegal manner”.277 This form of self-provisioning has posed numerous 

threats to the well-being of informal dwellers. For example, it has claimed the lives of 

many innocent children who are electrocuted as a result of poorly insulated live wires 

that serve individual households.278 

4.3.5  Health and environment 

The environment is an essential factor for health, well-being, and human development. 

People need a conducive environment for survival and for sustaining livelihood. It is 

noted that “[c]lean air, water, plants, and food supplies are essential for our personal 

health and wellbeing. The relationship between the environment and humanity is one 

of interdependence”.279 Owing to the lack of an adequate living environment, informal 

dwellers are exposed to health threats that contribute negatively to their human 

development and well-being. Health does not only translate into feeling good and 
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being strong, but it also means “freedom from avoidable disease, access to energy, 

safe water and clean air”.280  

However, informal dwellers are exposed to numerous health complications such as 

diarrhoea and respiratory illnesses.281 Related to health risks, Lotter maintains that 

poor socio-economic conditions, for example a lack of access to basic services, render 

people vulnerable to diseases such as tuberculosis (TB), human immunodeficiency 

virus (HIV) and acquired immunodeficiency syndrome (AIDS). These life-threatening 

diseases are critical health challenges that confront the residents of informal 

settlements.282 In 2012, the Human Sciences Research Council conducted a study 

and found that HIV infection rates in people aged two years and older were twice as 

high in informal settlements than in formal settlements; young women were the most 

infected.283 HIV and AIDS in South Africa has been identified as a critical factor in the 

country’s low life expectancy.284 

An adequate living environment is vital for shaping and determining the health and 

well-being of people. The lack of necessary infrastructure leaves informal settlements 

exposed and vulnerable to natural disasters and to devastating fires that destroy many 

houses. This is because informal dwellings are made of cheap and readily available, 

but often highly flammable materials such as plastic, cardboard, and untreated wood. 

This makes these dwellings highly permeable to the elements and susceptible to 

destruction by fire.285 

The abovementioned factors combined with high levels of poverty, increased 

population density, and a lack of access to emergency services (for example to public 
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clinics and hospitals), expose vulnerable informal dwellers to a multitude of elements 

that undermine their well-being and development.286 

4.4  Constitutional Court Jurisprudence: Lessons from the Grootboom, 

Treatment Action Campaign and Khosa cases 

4.4.1 The Grootboom case: access to adequate housing  

The significance of considering human rights in development processes can also be 

drawn from the Grootboom case.287 This case, which was brought to the Constitutional 

Court by Mrs Irene Grootboom and other applicants, focused on the right of access to 

adequate housing.288 As a consequence of the adverse living conditions in which they 

were living, 390 adults and 510 children were forced to move from their informal 

settlement onto privately-owned land. They were then forcibly removed from the 

privately-owned land and their shacks (homes) were destroyed.289 This happened 

against the backdrop of the government’s housing programme that ignored the 

predicaments of the most vulnerable sections of the South African society.290 The 

applicants first approached the High Court to challenge the government’s failure to 

take into consideration their housing plight. They sought an order from the court for 

the government to provide them with temporary shelter or housing until they were able 

to find permanent accommodation.291 

The applicants based their arguments on the provisions of the South African 

Constitution of 1996,292  specifically those in section 26(1) “the right to access to 
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take reasonable legislative and other measures, within its available resources, to achieve the 
progressive realisation of this right'.  

289  Grootboom: para 2; Sachs A 2003. ‘The judicial enforcement of socio-economic rights’: The 
Grootboom case. Current Legal Problems, 56(1), 579, 579. Available at 
https://search.proquest.com/openview/851a42aaee05f98e0497c69778f2d7d3/1?pq-
origsite=gscholar&cbl=2032116(Accessed 1 July 2020). 

290  De Vos P 2001. Grootboom, the right of access to housing and substantive equality as 
contextual fairness. South African Journal on Human Rights, 17(2): 258-276, 258-260. 

291  See the judgment of Davis with Comrie J concurring, in Grootboom v Oostenberg Municipality 
and Others 2000 (3) BCLR 277 (C); Grootboom: para 4.  

292  The Constitution of the Republic of South Africa. 

http://www.blacksash.org.za/index.php/15-campaigns/archived-campaigns
https://search.proquest.com/openview/851a42aaee05f98e0497c69778f2d7d3/1?pq-origsite=gscholar&cbl=2032116
https://search.proquest.com/openview/851a42aaee05f98e0497c69778f2d7d3/1?pq-origsite=gscholar&cbl=2032116


61 

 

adequate housing” and on the right of children to shelter as contained in section 

28(1)(c).293 The Western Cape High Court found that the children’s right to shelter was 

only violated and not the right of access to adequate housing. On appeal, the 

Constitutional Court found that the government’s housing programme did not comply 

with the obligation to take reasonable steps as stipulated in section 26(2).294 The Court 

held that    

[s]ocio-economic rights are expressly included in the Bill of Rights; they cannot be said to exist 
on paper only. Section 7(2) of the Constitution requires the state ‘to respect, protect, promote 
and fulfil the rights in the Bills of Rights and the courts are constitutionally bound to ensure that 

they are protected and fulfilled.295 

The Constitutional Court declared that the government had breached its responsibility 

in failing to make provision in the housing policy for basic shelter to the most 

disadvantaged.296 The Court made it clear that the right of access to adequate housing 

included the right of access to land for those who could not afford to pay for it.297 

Moreover, it observed that section 26(1) required government planning that was 

flexible enough to adapt to changing social conditions. 298  Even within its limited 

resources, the government’s failure to make provision for the minimal shelter needs of 

people in certain areas was not reasonable and did not comply with the government’s 

constitutional obligations.299 

The decision in the Grootboom case confirms the significance of the contextual and 

normative framework of human rights to transform a society where people can be able 

 
293  Sec 26(1) of the Constitution; Sec 28(1)(c) of the Constitution states that ‘[e]very child has the 

right to basic nutrition, shelter, basic health care services and social services’.  
294  Khoza B 2007. Socio-economic rights in South Africa: A resource book. University of Western 

Cape,31; Sec 26(2) of the Constitution.  
295 Grootboom: para 20.  
296  Darrow & Tomas 2005:523; Sec 26(1) of the Constitution state that the South African 

Constitution guarantees the right to have access to adequate housing. The subsequent 
paragraph dealing with the state's obligation in that regard requires the state to take ‘reasonable 
legislative and other measures, within its available resources, to achieve the progressive 
realisation of this right’ (sec 26(2) of the Constitution). 

297  See Seleoane M 2003. ‘The right to education’: Lessons from Grootboom. Law, Democracy & 
Development, 7(1):137-169, 137. 

298  According to the Constitutional Court, the use of the term ‘access to’ in sec 26(1) ‘recognises 
that housing entails more than bricks and mortar. It requires available land, appropriate services 
such as the provision of water and the removal of sewage and the financing of all of these, 
including the building of the house itself. For a person to have access to adequate housing all 
of these conditions need to be met: there must be land, there must be services, and there must 
be a dwelling. Access to land for housing is, therefore included in the right of access to adequate 
housing in sec 26’. (Grootboom: para35–36); Pillay A 2007. ‘South Africa: Access to land and 
housing’. International Journal of Constitutional Law, 5(3):544-556, 551. 

299  Darrow & Tomas 2005:524. 
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to live in dignity and free from poverty, disease, and hunger. The judgement confirms 

that the full transformative power of rights can only be realised when they are 

interpreted in the specific development context (social or economic) prevalent in 

society in order to better the living conditions of the poor and the marginalised.300 

4.4.2  The Treatment Action Campaign case: access to health care 

In July 2002, the Constitutional Court again acknowledged the importance of human 

rights standards that are at the heart of human development. The Court in Minister for 

Health v Treatment Action Campaign301 demonstrated vividly how the constitutionally 

guaranteed right of access to healthcare could, within the appropriate limits of its 

justifiability, have a constructive impact on development policy debates and could save 

large numbers of people.302 The Treatment Action Campaign case confronted the 

inadequate nature of government measures in preventing mother-to-child 

transmission of HIV on two grounds. The applicants offered the following arguments: 

(1) The government unreasonably prohibited administering the antiretroviral drug, Nevirapine, 
at public hospitals and clinics, except for a limited number of pilot sites; (2) The Government 
had not produced and implemented a comprehensive national programme for the prevention 
of MTCT of HIV.303 

In response, the High Court and the Constitutional Court applied the reasonableness 

test developed in the Grootboom case. The court decided that the government’s 

programme did not comply with the right of access to health care services and the 

duty to take reasonable measures as required in section 27(2) of the Constitution.304 

The Court additionally developed a new element of the reasonableness test. It held 

that “[t]he Government must be transparent and allow for the participation of several 

stakeholders in the implementation of the programme”.305 The Court further observed 

that any national programme for the realisation of socio-economic rights must be 

balanced and flexible. If not, it would profoundly affect the ability to enjoy the human 

rights to which people are entitled.306 

 
300  De Vos 2001:268. 
301 Minister of Health & Others v Treatment Action Campaign and Others 2002 (10) BCLR 1075 

(CC) (herein after referred to as ‘Treatment Action Campaign & Others’). 
302  The South African Constitution guarantees everyone the right of access to health care services 

(including reproductive health care, sufficient food and water, and social security, including, if 
persons are unable to support themselves and their dependents, appropriate social assistance) 
(Sec 27(1) of the Constitution).  

303 Treatment Action Campaign & Others: para 58; Khoza 2007:32.   
304  Sec 27(2) of the Constitution; Khoza 2007:32.   
305 Treatment Action Campaign & Others: para 100. 
306 Treatment Action Campaign & Others: para 68-78; Darrow & Tomas 2005:527. 
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4.4.3  The Khosa case: access to social assistance 

In the 2004 case of Khosa & Others v Minister of Social Development & Others; 

Mahlaule & Another v Minister of Social Development & Others (hereafter referred to 

as the ‘Khosa’ case),307 the Constitutional Court decided that a group of permanent 

residents were a vulnerable group and that excluding them from social security was 

not consistent with section 27(1)(c) of the Constitution of South Africa. 

The group of permanent residents challenged the constitutionality of some provisions 

of the Social Assistance Act 59 of 1992 and the Welfare Laws Amendment Act 106 of 

1997.308 They argued that these provisions restricted access to social assistance to 

South African citizens only and to the exclusion of permanent residents, older people, 

and children who would otherwise have qualified for social grants if there were no 

requirement of citizenship. It also excluded primary caregivers from accessing the 

Child Support Grant for children in their care, especially where these children were 

South African citizens.309 

The Constitutional Court held that permanent residents were a vulnerable group 

worthy of constitutional protection.310 The laws that excluded them from access to the 

benefit of social assistance treated them as inferior to citizens. The costs of including 

permanent residents in the social security scheme would be small. In addition, 

excluding permanent residents from access to a social security scheme was not 

consistent with section 27 of the Constitution.311 The Court further found that excluding 

children from access to these grants constituted unfair discrimination that was based 

on their parents’ nationality and violated their right to social security in section 

28(1)(c).312 

The Khosa case confirmed that the exclusion of permanent residents from South 

Africa’s welfare scheme was not reasonable and that it did not comply with the 

constitutional provision of the right to social security. Their exclusion was 

 
307  Khosa and others v Minister of Social Development and Others; Mahlaule and Another v 

Minister of Social Development and Others 2004 (6) BCLR 569 (CC) (hereinafter referred to as 
‘Khosa& others’). 

308  Khosa & others: para 1.  
309  Khosa & others: para 2-4.  
310  Khosa & others: para 74.  
311  Khosa & others: para 85. 
312  Khosa & others: para 73. 
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discriminatory, unfair, and it infringed on the right to equality.313 This decision obliged 

the government to assist both permanent and temporary residents to give effect to the 

right to social security.   

4.5  Government responses to address the informal settlements challenge 

 The Housing Act 107 of 1997, the BNG, the UISP policy and the National Housing 

Code of 2009 314 , which provide for the facilitation of a sustainable housing 

development process, describe what constitutes adequate housing.315 

4.5.1  The South African Housing Act 107 of 1997 

Following the apartheid regime, South Africa adopted laws that sought to bridge the 

gap between the rich and the poor by establishing a legislative framework that 

intended to deal with the inequalities of the past. One of the most prominent legislative 

frameworks was in respect of housing; it comprised a complex network of laws, 

policies, macro-economic programmes and strategies to resolve the housing 

problem. 316  The Housing Act 107 of 1997 was enacted to regulate the housing 

processes in South Africa.317 Section 2(1) of the Act obliges government to prioritise 

the needs of the poor regarding housing development. It further requires engagement 

with individuals and communities affected by housing developments.318 

The general principles of the Act provide that the administrative procedures of housing 

development ought to be based on the duties to respect, protect, promote, and fulfil 

the rights contained in the Bill of Rights and to “observe and adhere to the principles 

of co-operative government and intergovernmental relations referred to in section 41(I) 

of the Constitution”.319 

 
313  Sec 9(1) of the Constitution; Khosa & others: para 39. 
314  Department of Human Settlements, 2009. The National Housing Code. 
315  SAHRC 2018:4. 
316  Tshikotshi 2009:47.  
317  Tissington 2011. A resource guide to housing in South Africa 1994­2010: Legislation, Policy, 

Programmes and Practice, Socio­Economic Rights Institute of South Africa (SERI) Resource 
Guide. Available at http://seri 
­sa.org/images/stories/SERI_Housing_Resource_Guide_March2020.pdf, 27. (accessed 30 
March 2020). 

318  SERI 2018:19; The Republic of South Africa 1997. Housing Act 107. Government Gazette, 
Pretoria.   

319  Sec 2(1) of the Housing Act. 
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Concerning informal settlements, section 9(1)(a)(i) and (iii) recognises the rights to 

housing and access to basic service provisions for informal dwellers. The Act provides 

that:  

(1) Every municipality must, as part of the municipality’s process of integrated development 
planning, take all reasonable and necessary steps within the framework of national and 
provincial housing legislation and policy to (a) ensure that (i) the inhabitants of its area of 
jurisdiction have access to adequate housing on a progressive basis; [and] …(iii) services in 
respect of water, sanitation, electricity, roads, storm-water drainage and transport are provided 

in an economically efficient manner.320 

 

Although the Housing Act is the foundational housing framework, it does not contain 

the main principles, policy choices, and implementation rules for housing 

development. For this reason, the Housing Act has been criticised for failing to provide 

measures about whether housing delivery should be carried out based on project-

linked grants or whether individual ownership should be given priority over collective 

ownership or rental alternatives.321 Furthermore, the housing Act failed to establish 

long-term sustainability in the delivery of low-cost housing. Subsidised housing 

delivery has not always resulted in poverty alleviation. In addition, the Act has failed 

to link housing development to economic development and job creation; it only used 

housing as a multiplier impact on the economy.322 

4.5.2 Breaking New Grounds and Upgrading the Informal Settlement 

Programme 

4.5.2.1  Breaking New Grounds 

South Africa has been struggling to bridge the gap caused by past race-based 

disparities and poor delivery of basic services.323 In September 2004, following the 

adoption of the 1997 Housing Act, the Department of Housing (DoH) approved and 

released the new Comprehensive Plan for Sustainable Development of Human 

Settlements (commonly known as BNG) that recognises and aims to address housing 

challenges created by the Housing Act 107 of 1997. The policy was developed based 

on the changes and growing urban housing demand in the context of lack of job 

 
320  Sec 9(1) of the Housing Act. 
321  Tshikotshi 2009:47.  
322  Tshikotshi 2009:50. 
323  Rust K 2008. Housing finance in sub-Saharan Africa: Reflections from South Africa. 

Development, 28, 30. In Rust K. Housing Finance in Sub-Saharan Africa: Reflections from 
South Africa. Paper Presented at the Second African Ministerial Conference on Housing and 
Urban Development (AMCHUD II), Abuja, Nigeria. 
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opportunities and slow housing delivery.324 The BNG was established to create a non-

racial, diverse society and to provide a choice of housing from subsidised government 

housing to affordable bonded houses with a supply of available rental accommodation 

for those in need.325 The DoH maintains that the plan seeks to 

[a]ddress the challenges by emphasising the role of housing delivery in poverty alleviation, 
linking this to employment creation and to access to the subsidised property as a form of wealth 
creation and empowerment; housing delivery is to leverage economic growth, combat crime, 

and improve social cohesion and quality of life.326 

Also, according to the DoH, the BNG is dedicated to respond to demand, rather than 

allocating the same product equitably to all households. In order to achieve its 

mandate, the BNG provides several instruments and institutional changes. The 

municipalities conceded to have an essential role through “overall responsibility for 

housing programmes in their areas of jurisdiction, [and] through greater devolution of 

responsibility and resources”327 Furthermore, the BNG advocates for a significantly 

close working relationship between national, provincial, and local government 

institutions to accomplish productivity and efficacy in housing delivery. The instrument 

offers prospects for the issues of land access, land acquisition and funding.328 It calls 

for the transfer of land owned by the government and parastatal institutions to 

municipalities at no costs, a new strategy to acquire privately-owned land, and a new 

funding mechanism to finance the land acquisition. 329  In other words, the BNG 

instrument focuses on previously neglected sectors and emphasises flexibility and 

responsiveness to local conditions.330 This requires not only the strengthening of the 

 
324  Huchzermeyer M 2006. The new instrument for upgrading informal settlements in South Africa: 

Contributions and Constraints. Informal settlements: A perpetual challenge, 41-61, 46.   
325  Department of Housing 2004a. Breaking New Ground: A Comprehensive Plan for the 

Development of Sustainable Human Settlements. (As approved by Cabinet and presented to 
MINMEC on 2 September 2004) Pretoria: Department of Housing.  

326  Department of housing 2004b:7. 
327  Department of Housing 2004b:21; Department of Housing, 1994. White Paper: A New Housing 

Policy and Strategy for South Africa. 
328  Department of Housing 2004b:21.  
329  Pithouse R 2009. A Progressive Policy without Progressive Politics: Lessons from the Failure 

to Implement ‘Breaking New Ground’. In: Town and Regional Planning, 9. See also Pithouse R 
2009. A progressive policy without progressive politics: Lessons from the failure to implement 
'Breaking New Ground'. Stads-en Streeksbeplanning= Town and Regional Planning, (54):1-14, 
5-7. 

330  Department of Housing 2004:16. 
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rental housing programme, but it also highlights a new approach to deal with informal 

settlements.331 

4.5.2.2  Upgrading of Informal Settlement Programme 

With respect to informal settlements, the BNG lays the foundation for several 

programmes designed to accommodate all government levels intent on addressing 

the challenges of human settlements. In response to growing informal settlements, the 

BNG gave birth to the UISP in October 2004. It was formulated based on section 1 of 

the Housing Act, 332  which provides for the development and maintenance of 

sustainable and dignified residential environments allowing access to socio-economic 

benefits for everyone. 333  The programme was established to further respond to 

concerns about housing rights violations raised in several court cases since 2000. It 

has been accepted by human rights organisations such as the Centre on Housing 

Rights and Evictions.334 

The key objectives of the UISP are: to secure tenure rights of residents in informal 

settlements; to promote secure and healthy settlement environments through the 

provision of improved infrastructure; to empower communities; and to promote 

economic and social integration as well as social capital building in participative 

processes.335 This means that the UISP opens up channels for local municipalities to 

lodge funding applications from the provincial government, to improve informal 

settlements by providing informal dwellers with infrastructure, tenure security, and 

access to basic services in an inclusive manner.336 The programme was guided by the 

principle of fostering holistic development approaches to address the issue of informal 

 
331  Ehebrecht D 2014. The challenge of informal settlement upgrading Breaking New Ground in 

Hangberg, Cape Town. Available at http://verlag.ub.uni-potsdam.de, 76. (accessed 1 April 
2020).  

332  Housing Act 107 of 1997. 
333  Department of Housing 2004b:12.  
334  Aigbavboa & Thwala 2010:236.  
335  Department of Human Settlements 2009b. The National Housing Code-Incremental 

Interventions: Upgrading Informal Settlement (Part 3, Volume 4). Pretoria: Department of 
Human Settlements, 13. 

336  Tissington 2010:86. ‘Funding in terms of the programme is provided in three phases: Phase 1 
includes funding for land surveying, registration, community participation, development 
facilitation, dispute resolution, geotechnical investigation, pre-planning for land acquisition and 
the provision of interim municipal engineering services; and phases 2 and 3 provide funding for 
detailed town planning, contour surveying, land survey examination, civil engineering and 
project management’.  

http://verlag.ub.uni-potsdam.de/
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settlements.337 It operates on the basis that land is publicly owned or can be acquired 

through negotiation with private owners, or through expropriation where necessary 

and appropriate. It also requires that the particular settlement is located in an area of 

an approved Integrated Development Plan.338 For approval, the programme requires 

an investigation by municipalities into the feasibility of in-place upgrading and it 

assumes that relocation is essential in some cases, but only as a final resort.339 

Since the adoption of the programme, government action has centred on an approach 

meant to eradicate informal settlements through either removals or through profoundly 

technocratic redesigned and recycled programmes.340 These approaches disregard 

the connection between financial security and the development of settlements. As a 

result, this does not address the development imbalances in South Africa and it does 

not recognise and protect the investments which informal dwellers place in their 

homes.341 

In 2004, the Minister of Housing recognised the requirement for government mediation 

to improve conditions in informal settlements by means of UISP. However, since the 

initiation of this programme, nothing much has been accomplished to eradicate and 

improve living conditions in the growing number of informal settlements.342 A critical 

approach to eradicate informal settlements marked by a lack of service delivery, 

declining living conditions, environmental sustainability, and poverty has to be 

formulated to address the underlying informal settlements problems in South Africa.343 

4.5  Conclusion 

Basic service delivery is dependent on the availability of resources essential for the 

functioning of people and their well-being. Such services are categorised by certain 

 
337  The programme has several underlying principles and, among others, it strives for a holistic 

development approach: '[It has] [...] an area and extensive community focus, fostering the 
holistic development of the settlement with minimum disruption of existing fragile community 
networks and support structures. To the greatest extent possible, settlements should be 
upgraded in a holistic, integrated and locally-appropriate manner. Engagement between 
community members and their local authorities is of the utmost importance to ensure locally 
appropriate solutions'. (Ehebrecht 2014:77).  

338  Ehebrecht 2014:78.  
339  Aigbavboa & Thwala 2010:236.  
340  Department of Housing 2004a:12-22. 
341  Hardoy JE, Mitlin D & Satterthwaite D 2001. Environmental problems in an urbanising world: 

finding solutions for cities in Africa. Asia and Latin America, Earthscan, London.  
342  Huchzermeyer 2004:43.  
343  Skortt NK & Hammett D 2013. Housing and health in an informal settlement upgrade in Cape 

Town, South Africa. Journal of housing and the built environment, 28(4):615-627, 616. 
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indicators, for example adequate housing, water, sanitation, access to health care, 

and electricity. These are the basic conditions for human development and survival. 

The discussion in this chapter has revealed that the lack of access to these indicators 

leave informal dwellers exposed and vulnerable to poverty, health complication, and 

crime that affects their human development and well-being. The prevalent challenge 

in addressing the lack of access to basic amenities and unequal opportunities is an 

inevitable phenomenon. The lack of good governance in the government’s approach 

in dealing with the problem of informal settlements has caused the failure of many 

viable initiatives in seeking to redress the problem. The vision to establish the BNG 

and the UISP under the National Department of Human Settlements has had 

significant promise, but the programmes have not lived up to expectations. 

As long as there is no model of accountability to hold the government responsible for 

maladministration, corruption, and inaccessibility to basic services, the living 

conditions of people who live in informal settlements will remain a recurrent challenge 

for many decades in South Africa.   

The underlying socio-economic causes of informal settlements ultimately need to be 

recognised and addressed more effectively. An RBAD (as discussed in chapter 3) is 

a necessary step to supplement the existing mechanisms in order to deal with 

development issues in South Africa, including informal settlements and access to 

basic services. Such an approach could help to bridge the gap that currently exists 

between the government and some communities whose everyday experience is one 

of neglect. 
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CHAPTER 5: CONCLUSION AND RECOMMENDATIONS 

5.1  Summary of the findings  

The study has demonstrated that informal settlements have not only been increasing, 

but that they are also characterised by a lack of basic amenities such as adequate 

housing, health care, water, sanitisation, and electricity. These are requisite basic 

needs for human dignity and survival as well as for the enjoyment of well-being, 

flourishing, and human development. Considering the government’s legally binding 

obligation to fulfil human rights, the challenges related to the provision of basic 

services constitute a violation of the socio-economic rights which are enshrined in the 

South African Constitution and which are the focus of this thesis.     

Informal dwellers experience several human rights violations. However, these are 

often overlooked; this leaves the residents vulnerable, impoverished and 

marginalised. Research on the violation of informal dwellers’ rights, specifically on 

socio-economic rights is limited. This study has explored these violations in order to 

bridge the gap that other researchers have not covered.     

Chapter 2 has dwelled on the contents of the rights to adequate housing, health care, 

food, and social security as provided for in international human rights treaties such as 

the UDHR, the ICESCR and the ICCPR, the African Charter, and the Constitution of 

South Africa.  The discussion has revealed that every human person possesses a set 

of rights that must be respected, protected, promoted, and equally fulfilled. The study 

illustrates that the South African government has a duty under international human 

rights law and under the South African Constitution to fulfil human rights. It furthermore 

illustrates that the government is the primary duty-bearer and that it is therefore obliged 

to translate human rights into practice. 

It has been demonstrated that access to adequate housing, health care, food, and 

social security are some of the most significant fundamental human rights that have 

the potential to restore human dignity and, consequently, well-being. The government 

of South Africa is accordingly obliged as duty-bearer to respect, protect, promote, and 

fulfil the socio-economic rights enshrined in the Constitution. The government is duty-

bound to the people of South Africa to take reasonable measures and to make use of 

the available resources to translate each of the socio-economic rights contained in the 
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Constitution into practical reality. Unfortunately, there is still a long way to go before 

all human rights are fulfilled on an equal basis in South Africa.  

Chapter 3 has examined how integrating human rights standards into development 

programming could contribute to human development. This inquiry has revealed that 

human rights and development are indeed complementary. They are ultimately aimed 

at the same purpose of securing human well-being and of improving living standards 

that are attainable by following an RBAD.  The relevance of an RBAD is justified in the 

fact that human rights and development are compatible. On the one hand, respect for 

human rights contributes to development; on the other hand, development enhances 

the realisation of human rights.   

The improvement of human well-being by promoting development and the realisation 

of human rights is the ultimate goal of an RBAD. Four human rights principles inherent 

to the rights-based approach have been identified, namely: (a) equality and non-

discrimination; (b) accountability; (c) participation; and (d) empowerment. This study 

has illustrated that the RBAD can be the most adequate approach to redress the socio-

economic challenges experienced by impoverished South Africans who live in informal 

settlements. It is not only concerned with achieving human well-being but also with the 

processes, institutions, and policies through which it is achievable. 

Chapter 4 has offered an exploration of the quality of life of people living in informal 

settlements in South Africa. This examination has demonstrated that informal 

settlements are a growing phenomenon and that they will remain a problem for 

posterity, if not properly addressed. It was explained that the proliferation of informal 

settlements results from numerous factors, including unemployment, poverty, bad 

governance, corruption, and misappropriation of funds that were reserved for the 

development of impoverished communities. Most residents of informal settlements are 

vulnerable, poor, marginalised, and excluded from access to the essentials for daily 

survival. They live in inadequate housing without proper healthcare, water, sanitation, 

and electricity. The study draws attention to the fact that informal settlements and the 

challenges which they pose are a legacy of the apartheid past. However, this does not 

offer an excuse for the increasing number of informal settlements that continue to 

sprout in present day South Africa due to high levels of unemployment, poverty, bad 

governance, and corruption.  
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As a result of shocking numbers of people who live in informal settlements in South 

Africa, Chapter 4 has further established that government initiatives such as the BNG 

policy and the UISP have not been adequate to address the need to eradicate and 

improve the living conditions of people living in informal settlements.  

5.2  Recommendations  

The underlying socio-economic issues that are prevalent in informal settlements 

ultimately need to be recognised and more effectively addressed by following an 

RBAD. This approach is suited to dealing with socio-economic development concerns, 

including the limited access to basic services in South Africa. The RBAD could assist 

in bridging the inequality gap and in improving the standards of living of people in 

informal settlements whose current experiences are those of neglect and 

marginalisation.  

A RBAD could bring legal basis on South African development arena, the distinctive 

feature of a RBAD is its legal foundation, internationally, regionally, and at national 

level.344  At national level, adopting this approach could allow, the Human Rights 

Commission, the Commission for Gender Equality, the Public Protector, the Auditor-

General and the courts to ensure that a RBAD is implemented and respected.345 This 

is important because the South African Constitution empowers the Human Rights 

Commission to demand from all organs of the State ‘information on the measures 

taken towards the realisation of the rights in the Bill of Rights concerning housing, 

health care, food, water, social security, education and the environment’. 346   

Established under Section 182 of South African Constitution, the Public Protector has 

the power to ‘investigate any conduct in state affairs or in the public administration in 

any sphere of government, that is alleged or suspected to be improper or to result in 

any impropriety or prejudice’. 347  In addition, Section 188(1) of the Constitution 

empowers the Auditor-General to ‘audit and report on the accounts, financial 

statements and financial management of all the undertaken financial transition from 

 
344  Simon M 1999. What can we do with a rights-based approach to development?. Briefing Paper, 

3, 2. Available at https://www.odi.org/sites/odi.org.uk/files/odi-assets/publications-opinion-
files/2614.pdf (accessed 12 January 2021).  

345  Kamga 2018:211.   
346  Sec 184(3) of the South African Constitution. 
347  Sec 182 of South African Constitution.  

https://www.odi.org/sites/odi.org.uk/files/odi-assets/publications-opinion-files/2614.pdf
https://www.odi.org/sites/odi.org.uk/files/odi-assets/publications-opinion-files/2614.pdf
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national, provincial and local government. 348  This could offer a basis for 

comprehensive economic, social, cultural and political processes aimed at the 

continuous improvement of the well-being of the community as a whole and of all 

persons, through which human rights and fundamental freedoms can be realised. As 

discussed in Chapter 4 the Grootboom and Treatment Action Campaign cases 

demonstrate the need and importance of a RBAD. Adopting a RBAD could supplement 

existing mechanisms for the eradication of informal settlements by improving service 

delivery. This would, in turn, enhance the living conditions and the development of 

poor and marginalised informal dwellers. The next section considers the principles of 

an RBAD and it offers recommendations on how each principle could enhance the 

human development and well-being of informal dwellers.    

5.2.1  Participation 

Although the Constitution promotes community participation in development, many 

citizens, including informal dwellers, remain unaware of their right to participate in the 

development processes that affect their lives. This is because when the government 

initiates development projects such as the UISP, they are usually implemented with 

limited engagement in the communities concerned. It is uncertain whether government 

officials understand the importance of community involvement and participation in the 

development processes.349 

This study recommends the pursuit of the RBAD because it endorses the involvement 

of all parties in development programming. For example, the government should, as 

primary duty-bearer, include informal dwellers in the decision-making processes for 

any development initiative that concerns them. Informed and active participation are 

fundamental aspects that are lacking in addressing the needs of informal dwellers. 

The capacity of informal dwellers to influence development is central to the 

progression of their human development and well-being. Local government officials 

should be in constant engagement with them in the entire development processes 

intended to improve living conditions in informal settlements. Including them in 

 
348  Sec 188(1) of the South African Constitution. 
349  Tissington 2011:9. 
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decision-making about development will open up different perspectives and thus 

create access to accurate information about all stakeholders.350 

Economic, social, cultural, and legal challenges that relate to meaningful participation 

need to be identified and addressed.351 This would assist in addressing the norms and 

standards that govern the sociological attitudes and behaviours, traditional values, 

practices, and customs present in informal settlements.352 Visible as well as hidden 

power structures that are based on inequality and on unfair discrimination should also 

be identified and redressed.353 

In addition, development projects should take into account the diverse social and 

economic conditions that need to be improved in informal settlements.354 The abilities 

of participants should be developed to enable them to claim participatory space and 

to eliminate unequal structures and practices. 355  When proposing a development 

project to be implemented in informal settlements, government officials as well as non-

governmental and private sector organisations should create a conducive environment 

for all. They should not select participants single-handedly.356 Traditional framings of 

participation should be explored in order to create innovative ways of including the 

voices of all concerned. Meaningful participation in development processes 

concerning the lives of informal dwellers will enhance their human development and, 

consequently, their standards of living.   

 
350  Kercher J & Mahler C 2015. Sustainable Development Goals: an opportunity for the realisation 

of human rights in and by Germany. Available at 
https://www.ssoar.info/ssoar/bitstream/handle/document/43813/ssoar-2015-kercher_et_al-
Sustainable_Development_Goals__an.pdf?sequence=1&isAllowed=y&lnkname=ssoar-2015-
kercher_et_al-Sustainable_Development_Goals__an.pdf, 2. (accessed 30 September 2020).   

351  Cazabat C 2016. Integrating Civil Participation into Sustainable Development Practice. 
European Journal of Sustainable Development 5(4):25-32, 30.  

352 Ako MA, Anyidoho NA & Crawford G 2013. NGOs, Rights-based Approaches and the Potential 
for Progressive Development in Local Contexts: Constraints and Challenges in northern Ghana. 
Journal of Human Rights Practice 5(1):46-74, 66-67. 

353  Katsui H & Kumpuvuori J 2008. Human Rights Based Approach to Disability in Development in 
Uganda: A Way to Fill the Gap between Political and Social Spaces?, Scandinavian Journal of 
Disability Research 10(4):227-236, 233. 

354  Darrow & Tomas 2005:517.  
355  Veneklasen L, Miller V, Clark C & Reilly M 2004. Rights-based Approaches and Beyond: 

Challenges of Linking Rights and Participation. A joint initiative of the Participation Group at 
Institute for Development Studies and Just Associates (IDS Working Paper 235). Available at 
https://opendocs.ids.ac.uk/opendocs/bitstream/handle/20.500.12413/4084/Wp235.pdf, 6. 
(accessed 1 October 2020).  

356  Thomas T & Narayanan P 2015. Participation pays: Pathways for post-2015. Warwickshire: 
Practical Action Publishing Ltd, 164.  

https://www.ssoar.info/ssoar/bitstream/handle/document/43813/ssoar-2015-kercher_et_al-Sustainable_Development_Goals__an.pdf?sequence=1&isAllowed=y&lnkname=ssoar-2015-kercher_et_al-Sustainable_Development_Goals__an.pdf
https://www.ssoar.info/ssoar/bitstream/handle/document/43813/ssoar-2015-kercher_et_al-Sustainable_Development_Goals__an.pdf?sequence=1&isAllowed=y&lnkname=ssoar-2015-kercher_et_al-Sustainable_Development_Goals__an.pdf
https://www.ssoar.info/ssoar/bitstream/handle/document/43813/ssoar-2015-kercher_et_al-Sustainable_Development_Goals__an.pdf?sequence=1&isAllowed=y&lnkname=ssoar-2015-kercher_et_al-Sustainable_Development_Goals__an.pdf
https://opendocs.ids.ac.uk/opendocs/bitstream/handle/20.500.12413/4084/Wp235.pdf
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5.2.2  Equality and non-discrimination 

Huchzermeyer and Karam maintain that informal settlements are a dishonourable 

characteristic of poverty and of inherited inequalities.357 This is because the livelihoods 

of informal dwellers are affected by the uneven distribution of resources which 

increases job opportunities needed for healthy and sustainable development. In order 

to eradicate informal settlements in South Africa, the challenge of inequality and 

discrimination needs to be confronted and to be redressed effectively. Strategies 

applied by government officials to achieve development programming for all and 

specifically for informal dwellers, should commit to the human rights principles of 

equality and non-discrimination as contained in international human rights law.358 This 

is essential to ensure fair and balanced development programming which will create 

equal opportunities, improved living conditions, human development, and the well-

being of informal dwellers. The government is required to commit to non-discrimination 

and to adopt, to some extent, affirmative measures in order to guarantee the inclusion 

of population groups or sectors, particularly those living in informal settlements who 

have traditionally been discriminated against.359 

Equality must be achieved at all levels, including participation in decision-making and 

programming regarding development. This would require identifying existing power 

inequalities and social, economic, cultural, and political barriers to equal engagement 

in informal settlements. Human rights holders, including informal dwellers, should be 

equal beneficiaries of development programming outcomes. In the case where 

development needs have to be prioritised, human rights standards need to be firmly 

observed. These priorities need to reflect the “value judgements of the society at 

large”360 contained in the transformative promise in the preamble to the South African 

Constitution to heal the divisions of the past and to improve the quality of life of all 

citizens.  

 
357  Huchzermeyer M & Karam A 2006. Informal Settlements: A Perpetual Challenge? UCT Press. 

Cape Town, vii.  
358  Alston P 2004. A human rights perspective on the Millennium Development Goals. Background 

paper for the UN Millennium Project Task Force on Poverty and Economic Development. UN 
Millennium Project, New York, para130. 

359  Abramovich 2006:43; Gasper 2004:1-2.  
360  Osmani 2000:292. 
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5.2.3  Empowerment  

As a consequence of the dearth in the provision of basic services, the human 

development and well-being of informal dwellers continues to be at risk; they are 

disempowered and demotivated as a result of marginalisation. Addressing the needs 

of informal dwellers depends on increasing the technical support that they receive to 

be able to properly explore opportunities for development. This means that residents 

should gain an understanding of the development process through education. 

Government is required to invest in the capacity building and empowerment of its 

people to hold national, regional, and local governments as well as other duty-bearers 

accountable, for example through litigation as shown in chapter 4.361  Empowerment 

is a process of increasing interpersonal or political power so that individuals, families, 

and communities can take action to improve their situations. It guarantees the freedom 

of people to enhance their choices and opportunities.362 Applying this principle will 

restore dignity and respect for the inherent worth of informal dwellers and, 

consequently, improve their human development and well-being. In order to measure 

the success of capacity-building efforts, development actors and government officials 

should determine the extent to which informal dwellers can influence top-down 

decisions. It is essential to promote an awareness and an understanding of obligations 

related to relevant human rights as well as available redress mechanisms among all 

stakeholders.363Moreover, all stakeholders should be capacitated to either fulfil human 

rights obligations or to claim entitlements 364  Promoting community monitoring 

mechanisms has the benefit of raising an awareness of human rights entitlements and 

their corresponding obligations, as well as identifying relevant duty-bearers and 

processes to hold them accountable.365 

 
361  Gready & Ensor 2005:13. 
362  Uvin 2007:601. 
363  Theis 2004. Theis J 2004. Promoting rights-based approaches: Experiences and ideas from 

Asia and the Pacific. Bangkok: Save the Children Sweden, 63. 
364  Imran Jalaal P 2005. Using rights-based programming principles to develop capacities to claim 

rights: The Regional Rights Resource Team (RRRT) UNDP project in the Pacific island 
countries. In Banerjee 2005(a):51-76, 58. 

365  Kindornay S & Twigg S 2015. Establishing a Workable Follow-up and Review Process for the 
Sustainable Development Goals. London: Overseas Development Institute. Available at 
http://www.oneworld.net/sites/default/files/resources/2016-06/SDG%20Review%20Process-
%20Overseas%20Development%20Institute.pdf, 11. (accessed 2 October 2020). 

http://www.oneworld.net/sites/default/files/resources/2016-06/SDG%20Review%20Process-%20Overseas%20Development%20Institute.pdf
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 5.2.4  Accountability  

As discussed in Chapter 3, the RBAD presents development as a matter of rights and 

duties rather than charity. It strengthens the level of accountability in the development 

process by linking claim holders and duty-bearers.366The achievement of better living 

conditions for informal dwellers requires strong accountability measures and 

mechanisms. To ensure effective accountability, development programming has to be 

linked with the legal standards of human rights. The precise content of human rights 

standards can be found in treaties and domestic laws as discussed in Chapter 2 and, 

most importantly, their interpretation and enforcement by the courts.  

Human rights principles should “guide the formulation of policies, laws, strategies, and 

other appropriate measures in the administrative, budgetary, judicial, educational, 

political, social, and other fields” that have an impact on development programming.367 

The government of South Africa should be committed to transparent processes at local 

and national levels in its quest to eradicate informal settlements as mandated by the 

obligations imposed by the socio-economic rights provisions of the Constitution.368 

The South African Human Rights Commission should be the first line of defence and 

should therefore be explicitly mandated to monitor and report on government progress 

in achieving development programming in informal settlements.  

5.3  Conclusion  

The overall objective of this study is to address the violation of the rights to adequate 

housing, health care, food, and social security of people living in informal settlements 

in South Africa. Over the years numerous efforts aimed at eradicating informal 

settlements have failed. To effectively address the practical challenges, the pursuit of 

an RBAD is recommended because it has the potential to achieve sustainable 

development and genuine transformation. In addition, it could effectively address the 

range of socio-economic challenges that impoverished South Africans who live in 

informal settlements are confronted with. 

This study has examined the government’s violations of the rights to adequate 

housing, health care, food, and social security of people living in informal settlements. 

 
366  Cornwall & Nyamu-Musembi 2004:1426-1428; Darrow & Tomas 2005:511; Alston 2005:805. 
367  Darrow & Tomas 2005:498. 
368  Kindornay & Twigg 2015:10-11. 
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It is guided by the central question of how an RBAD could contribute to the fulfilment 

of the rights to adequate housing, health care, food, and social services for informal 

dwellers in South Africa. The rights in question are enshrined in sections 26(1) and 

27(1)(a)(b)(c) of the Constitution. It has explored how, and to what extent, these rights 

are realised or not realised by analysing primary challenges and how these have an 

impact on the overall human well-being and development of poor South Africans who 

experience informal settlements as their only places of survival.     
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