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‘Let us never forget that our enemies are men.oAtth we may be under the unfortunate
necessity of prosecuting our right by force of arlesus never put aside the ties of charity
which bind us to the whole human race. In this wagy shall defend courageously the
rights of our country, without violating those airhanity. Let us be brave without being
cruel, and our victory will not be stained by infammand brutal acts.

! De Vattel 1916:289-290.



TABLE OF CONTENTS

CHAPTER 1: INTRODUCTION......ciiiiiiiiiiiiii ittt ettt e 1

CHAPTER 2: INTERNATIONAL HUMANITARIAN LAW AS A SPEGALISED
BRANCH OF INTERNATIONAL LAW BASED ON AND INFORMED B THE

PRINCIPLE OF HUMANITY .ottt ettt ettt ne e e ee e 14
(1) Introduction to International Humanitarian Law..............coouiiiiiiiiiiiieieen e 14
(2) A consideration of the functioning and godisHL viewed against the nature thereof.. 25
(2.1) A brief consideration of the objectivesS HiLL...............cccccoiiiiiiiiiiii e 26
(2.2) The historical influence of non-legal pripleis and standards on IHL......................... 31
(2.3) Regarding the nature of IHL as a specialts@ach of international law.................... 69
(2.4) Analysis of the natural law basis of IHLraanifested in the principle of humanity.. 75
(2.4.1) Humanity as substantive and essentiatimim of IHL..............cccooeiiiiiiiiiiiiininee, 91

(2.4.1.1) Enforcing principles, with particular phasis on humanity, through treaty law —

a consideration of the Marte€ns ClAUSE.......eeeeriiiiiiiee it e e 102
(2.4.1.2) Enforcing substantive principles, inghgdhumanity, through conceptual

principles — a consideration of normsia$ cogensgnd obligationgrga omnes................ 122

(2.4.1.3) A consideration of the fundamental swded principles of IHL identified prior

t0 the ICRC StUdY ON CIHL.......uuiiiiiiiiii e e e 140
(2.5) A synopsis of the findings of the investigatregarding the aims and nature of

| | PP PPPRTRPPPPN 147
(3) A brief comparison of IHL and internationalrhan rights law.................cccciiiiiiiinnnn. 149
(B) CONCIUSION. ...ttt ettt e e e ettt e e e e e e e e nme e e e e e e e e e e nnnbnnnneeeeeaeens 155

CHAPTER 3: CUSTOMARY INTERNATIONAL LAW AS SOURCE P

INTERNATIONAL HUMANITARIAN LAW. ..ottt nneaa e 159
) T 1] (0T [T 1o o RSP PPPPP 159
(2) Introductory considerations regarding the raand position of CIHL as well as the
traditional method to the ascertainment thereof.............ccccvieii e 160
(3) The proposed natural law approach to CIHL ehait@ation.................cccceeeeiieeieieeeeeeennn. 186

iv



(4) Applying the proposed natural law approaclCtiiL determination to a selection of
the ICRC Study's propoSEd FUIES.........co it e aeananaaae
(5) The departure from the traditional approacBlidL determination in practice............

(S IR0 o3 1113 T o P UPUPUSPUPPPRRRRPt

CHAPTER 4: THE POTENTIAL INFLUENCE OF THE INTERNADNAL
COMMITTEE OF THE RED CROSS AND ITS STUDY ON CIHL TBROMOTE
AND STRENGTHEN HUMANITY AND CIHL IN THE INTERNATIONAL
(HUMANITARIAN) LEGAL ORDER........oitiiiiiiiiiie e

(1) INEFOTUCTION. ...ttt ee ettt e e e e e e e e e e e e e e e e e e s be e e e e eeaeeas
(2) The ICRC as international (humanitarian) l@emplayer..............cccoooiiiiiiiiieiismnms
(3) An evaluation of the ICRC Study 0N CIHL..cccceviviiiiiiiiiiiiii s

(3.1) An overview of the history and findings betICRC Study on CIHL................ccc..e.

(3.2) A dual consideration of the methodology inedko establish the black-letter
rules in the ICRC Study on CIHL from internatiofigdrature and the natural law
framework postulated in this diSSErtation. .. ... ... ee e
(B.2.1) INtrOdUCHION. ......ccooe et a e
(3.2.2) Criticisms pertaining to the methodologpproach of the ICRC Study on CIHL
as well as the proposed black-letter rules of CIHL..............ooovriiiiiiiiiiiiiiieeeeeee e,
(3.2.3) A further consideration of the ICRC Stsdylethodological approach and
black-letter rules of CIHlvis-a-visthe proposed natural law paradigm..........cccccceuueee..
(4) Some conclusions on the Study from internatiditerature..............ccccccevviiiiiiieenn.

(5) CONCIUSION. ... ee e e e e et e e e e e e e e e e e e et ettt et et et eeeeaeeeaesneeneeeeeeeeeeeeeneennnnnnnnnnnes

CHAPTER 5: CONCLUSION......ooiiiiiiiiiiiiiiiiic e

APPENDIX — ICRC STUDY ON CUSTOMARY INTERNATIONAL HMANITARIAN
LAW LIST OF PROPOSED RULES............ooiiit s

BIBLIOGRAPHY ...ttt e

197
201
204

207

207

208

218
220

228

228

232

243

249
260

262

273

286



ABSTRACT

OPSOMMING. ..o

KEY WORDS ..o

Vi



CHAPTER 1

INTRODUCTION

War.

The mere word evokes strong sentiment among hum@hs. range of such emotions varies from
(naive) fascination, which usually emanates froenrttimanticised notion of bravely defending your
fatherland —dulce et decorum est pro patria mbrto (disillusioned) abhorrence, which occurs
when mankind is confronted by the atrocities cortediduring armed conflicts. In fact, war (and
the possibility thereof) has been condemned asadnéne noteworthy shames and horrors of
contemporary time$s. Human savagery is unfortunately often exhibitacbugh the death and
destruction which accompany armed conflicts. Commgiing the problem is the very well known
fact that wars have been waged by mankind since fimmemorial. Gradually, through the
centuries, however, rules and principles have bmeated in an attempt to regulate this most
inhumane of activitied. It must be noted, however, that although lawas the only instrument
with which the consequences of war might be leskeids the foremost method, prominently
embedded in the history of civilization and tiedrédigion and ethic8. Nonetheless, the reality is
that wars are still with us. In fact, it seemsttivars, especially those of a non-internationaliregt
have increased. Also, the rules that have been established haen lunable to prevent many
atrocities and much suffering, and the wars haselied in large numbers of wounded, sick, and

civilians in need of aid.

It is evident that greater discourse on alleviatitihge plight of such persons is needed.

Consequently, it is the aim of the present studyéike a contribution towards the improvement of
the particular branch of law that applies to armedflicts, namely international humanitarian law

(IHL) and, in the process, to strengthen the ptairafforded to those suffering because of armed
conflict.

Despite its failure, at times, and to prevent suifg IHL remains important as it is seen as a

! See HoraceQdesBook IlI, line 13. It is a sweet and proper thitwdie for one's fatherland. (Author's own
translation.)

Best 1997:vii.

Likewise Bugnion 2008:59.

Best 1997:vii and 1.

See UN Doc. E/CN.4/1998/87 par. 18.
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suitable answer to communal violence and chaos thihability of establishing a threshold for a
global rule of law? The focus of the present study will, thereforepheticularly on the (substantial
and early) source of IHL, which is arguably alsoessential (and potentiallyniversa) source of
IHL, namely customary international humanitariaw I€CIHL). In order to achieveéhe aim of
improving the protection afforded during times aofmad hostilities through an investigation of
CIHL, it is necessary to clarify the basis uponathiHL has been built. Only when the foundation
of IHL has been clearly determined can CIHL be grhpunderstood and the problems inherent to
its process be adequately addressétbwever, when reconsidering the essential bdsisllg the
question immediately emerges asmoy any group collective (whether it is an ancientiestycor a
modern, sovereign state) will voluntarily allowat§ in principle, to be bound by legal rules irth
situation of armed conflict? Concurrently withghit could be questioned as wihat motivated
Henry Dunant and the other founding fathers of wirad to become the International Committee of
the Red Cross (ICRC) to work for the alleviationsaffering. Furthermorayhatinfluenced legal
philosophers, such as Francisco de Victoria (14866}, Francisco Suarez (1548-1617) and Hugo
Grotius (1583-1645), anavhat informed their international legal theories? Cdasations of
humanity? Human dignity? What we might call naturehts? Morality? Expedience or
pragmatism? Bederman succinctly states the questiich the present study will also endeavour

to scrutinise:

[TIhe issue is whether law for the internationaintnunity is exclusively the product of consent by
the participants in the system (however manifestedalso of enduring truths that somehow reflee th
fundamental values of that community. Put anothay, are all rules in a legal community internally
generated by means and institutions chosen by #ngcipants, or is there also a metaphysic of first
principles that governs the systém?

These are significantly important questions in search for the foundation of IHL and will be
considered in the present study from both a hisatempirical perspective and a philosophical-
theoretical one.

This study is premised on the fact that moral supfoo IHL is analogous to moral support against
rape, child molesting, racism, incest, murder dredlike, and not contentious. Thus, the axiomatic
point of departure is that principles and standamsinherent to the very foundation of IHL and,
due to its unique nature, this branch of law haseaarmously important role to play in the

strengthening and promotion of the humanitariareamdur. As such the principles and standards

Teitel 2004:233.
7 2003:1537.



represent the most important and valuable instrasnémough which an acceptable normative
standard may be postulated for IHL, which will hgt the aims of alleviating the plight of victims
of war. However, before the potential locked upthese principles, which really constitute the
basis of the entire IHL order, can be unleashed,necessary to make the international community
aware of its infant-like craving for the safety andrtainty of written materials and, then, to

reconsider natural law as the starting point fargwiscussion on IHL.

After the foundation of IHL has been establishée, investigation will turn to the sources of IHL
and, especially, CIHL. Treaty law is applicablealbsovereign states who have signed/ratified it.
Those same treaties may also contain provisionshwhre accepted to be part of customary
international law (CIL) and, thus, may be appliead$ suclvis-a-visstates who are not signatories
to the treaties containing the parallel rules. 8auoles might not have been codified in treaties as
yet, but will apply as CIL. Both types of CIL rsléind application as concrete rules. These, then,
are the two traditional sources of international fatreaty and customary law. It will be indiahte

in this study that prior to treaty law (which isecent phenomenon in IHL especially), CIL, which
was built on moral considerations, regulated arrhesdtilities. Hence, morality (as developed
through societies on the battlefield and in the@ythe primary and original source of IHL. It has
informed and influenced CIL which has influenced amformed treaty law. Now, this dissertation
calls for the acceptance of the proposition that@h_ nature of treaty law has come under renewed
scrutiny in light of the 2005 ICRC Study on CIHLdnn this process, the development of IHL in
the contemporary order completes the cirbknce, contemporary treaty law has led to a renewed

scrutiny of CIL which should lead to a re-emphadisorality.

This dissertation will, therefore, confirm that ratity and natural law embody the material sources
of IHL which informed and permeated the formal sasrlike treaty law and CIL. Indeed, it will
further be argued thairect reliance on morality and natural law, in IHL, mportant. Included in
these sources would be principles and standardshliknanity, human dignity, charity and rules of
ius cogensnd obligationgrga omnes Naturally, the content of these concepts wilkbeutinised,

in Chapter 2, so as to circumvent the possibleqaet of invoking natural law precepts as empty
vessels into which any (arbitrary) substantive eohtmight be poured. Furthermore, it will be
indicated that despite constituting an indepen@et direct source of international law, morality
might also serve as a further paradigm through whacview CIL and treaty rules (as was the case
with CIL constituting the paradigm through whickdty rules could be viewed). In this regard, if a

rule is supported through treaty law, CIL and mityalt would have a substantial normative basis

3



and would demand compliance. The existing rulestefnational law and, especially, IHL would
be strengthened significantly in the process. Niyralso has the additional benefit of binding
states irrespective of whether they are signattoid¢seaties containing parallel rules or even wher
the particular state has attempted to persisteiilgct to an emerging rule of CIL. Furthermore, by
acknowledging morality as a direct source of latvcould be used to supplement traditional
approaches for the identification of CIL. Thus,rality would be used side by side witisusand
opinio iuris in the determination of rules of CIL. (In fact,i$ submitted that this is done in any
case, but the hope is expressed that this woukkpkcitly acknowledged in order to ensure better
jurisprudence.) Evidently, therefore, the esséntiaral foundation postulated for IHL in Chapter 2
will become very important in the context of CIHLOnly when this interrelationship has been
established, can the powerful potential of CIHLdb@&nnelled to ensure that the victims of armed
hostilities are properly protected (or at leastlasely as possible). This, then, would also lead
new evaluation of the most important recent scisbi@r pertaining to CIHL, namely the ICRC
Study on CIHL. The contemporary merits of CIL akgdent from the toils of the ICRC to produce
the Study. The ICRC's efforts in this regard caroeopraised enough. Nonetheless, when viewed
through the proposed framework of the present stwtlich entails a re-emphasis of the natural law
foundation of IHL as well as the historically firsburce thereof, namely CIHL, the absence of a

foundational axiomatic perspective in the Studyd(as attendant criticisms) will become apparent.

The ultimate aim of the present study, therefadpiestablish the proper paradigm through which
to re-evaluate and enhance the ICRC Study on Clfhis dissertation will indicate that not only
the ICRC Study itself, but also its criticisms, Badvecome an emanation from the contemporary
legal positivist endeavour. This is illustrativeaomore fundamental problem in IHL which may be
raised at this stage, namely that it is an inelgtabnsequence of the positivist method in whi¢h al
law — including IHL — is taught, that legal posiiin has gained the ascendancy in international
humanitarian legapracticeas well. The dominance of legal positivism frdme early nineteenth
century has inexorably led to a world where a lpgémium is placed on codifications and written
materials. This trend has continued even when efeagainst the well-known historical leap-
frogging between natural law and legal positivissrttee dominant legal theory of a particular time
period. This is due to the fact that, irrespectdiethe intellectual culture of a particular time,
codifications have still been emphasised at theeege of unwritten materials such as customary
law. Weil submits that the basic trend was thdheuit a positivist approach, the neutrality needed
by international law to regulate the relations lesw equal but different entities would be in

‘continual jeopardy'. However, emphasis of late been placed on ethics. Thus, the arguments
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maintain that international law, withoutigher moral valuesis a ‘'soulless contrivanée'.
Subsequently, therefore, natural law principlesehia@en furthered in the international arena of late
(international human rights and IHL itself may bentioned). Furthermore, this tension in the
contemporary international society seems to halmioated in the dichotomous desire for natural
law substantive rules and the formal establishroéftttese rules in positivist conventions and other
written materials. Thus, for example, after WoWthr I, natural law principles focusing on the
human person gained ascendancy, which promptiytdedritten conventions like th&niversal
Declaration of Human Rightsef 1948 and thé&eneva Conventionsf 1949. In reducing these
natural law principles to codifications, they hawecome concrete and certain while at the same
time losing some of their fluidity and supplene3sis is the concern with contemporary IHL that,
due to a very evident fear emanating from domésgal practitioners, which has been extrapolated
to the international legal order, either legal @ty or control (to conduct international affains
self-interest) is lost when reliance is placed atural law principles. It seems as though the baby
has been thrown out with the bath water — althdanghis instance more than just the baby is lost
seeing that the true foundational basis of IHL h&® been thrown out. It must, however, be
frankly acknowledged that treaty laws important for IHL and the present dissertation
acknowledges this fact. Therefore, it needs rekasis that the problem identified by the present
dissertation relates to tliweremphasis of written, codified instruments at tRpesise of unwritten
CIHL in the natural law based IHL regime. Therefathe present study seeks to re-emphasise the
natural law basis of IHL and to call attention he tcraving of the international community for the

certainty which positivist written legal materigsovide.

Ipso factg when those worst off in a society are taken adyehe entire society benefits and is
lifted thereby. The same is true in the internaiosystem — when those worst off (for example
those suffering from or threatened by armed hdasslior natural disasters) are taken care of the
entire international community gains. The prestémdy is a clarion call for a paradigm shift in how
IHL is viewed — the natural law basis thereof i$ controversial and yet many have been loath to
accept the inevitable truth: that IHL, since itsdam creation and even from ancient times, is based
on natural law principles. It is suggested thgtabcepting the existence of natural law principles
and standards in IHIlprotection may be extendéalthe victims of various kinds of hostilities hi§

will be due to the fact that the focus will not de the technical definitions of armed conflicts and

internal disturbances — the protectiorhoimanityandhuman dignitywill also be afforded to those

8 Weil 1983:421-422.



suffering from violent, domestic riotsThe point is not that international law will interé with
each and every internal disturbance, but thatnatéynal law will furnish the natural law paradigm
through which a domestic system can protect its oitvzens in these instances. This essential core
of natural law will obviously also apply to othaneed conflicts which will also have further, more
specialised, rules to regulate their affairs.slsubmitted that this is not some Utopian idealith w
the advent of human rights, the protection of thdiviidual has become an important concern for
both national and international law. The time bame for states to participate in this process and

assist those in need of aid, especially, duringsimf violent conflict.

Accordingly, in Chapter 2, this study will invesditg the essential foundation of IHL (considered as
a specialised branch of international law). Aneistgation will be conducted into the fundamental,
underlying principles of the two branches that casglHL treaty law, namely the law of Geneva
and the law of The Hague. This will lead to a lbreansideration of the object and purport of IHL
as a set of legal norms which will further elucaltite essential basis thereof. Hence, a briekgurv
will also be conducted on the functions of IHL.will be indicated that the protection of humanity
and human dignity is the core aim of IHL. Naturafior a more comprehensive understanding of
these aspects, it will be necessary to look ahtsrical development of IHL by ancient societies
and thinkers. By re-examining the reliance plabgdancient societies on rules in warfare, IHL's
true natural law foundation might be more evidentlae scrutiny thereof would not be attempted
through the nebulous veil of legal positivism asuldobe the case when the contemporary
international order is scrutinised with its sigo#it reliance on written, codified treaties. e th
process, the fact will emerge that treaties amecant phenomenon in IHL (although IHL has come
to be one of the most codified areas of internatidenv in modern times) and that customary rules
were a substantial and early source for this brafidhw. Therefore, the importance and centrality
of CIL to IHL will already be established. Furthesre, since the scrutiny will still pertain to
establishing the essential natural law foundatibiHd., it will become evident that CIL was the
initial source of IHL through which that essenfialindation was furthered. These findings will be

strengthened through a consideration of a selecfithe most eminent publicists on IHL.

It is submitted that a consideration of these irtgoutrwriters against the historical development of

® It must be admitted at the outset, however, thaist number of scholars wrote about IHL (and CIHTherefore,

when considering classical publicists on IHL, clesievere made to ensure an illustrative rather éxéiaustive list.
Thus, the primary sources of Da Legnano, De VietoBuarez, Gentili, Belli, Ayala, Gentili, Grotiugpuche,
Rachel, Textor, Van Bynkershoek, Pufendorf, Wolftld/attel are mainly considered with briefer refere to other
thinkers.



the rules regulating warfare by ancient societidssied further light on the true basis of IHL as
legal discipline. The consideration of the workglese scholars will also serve as an intellectual
paradigm against which the ICRC Study on CIHL Ww#l measured. At the outset it must be noted
that these publicists wrote their treatises infeedint time period from that of the ICRC Study and
subsequently, they might have accepted variougutishs in war which will be rejected outright in
contemporary thought (like slavery). However, diameously, their approach to IHL was not
tainted by the extreme legal positivism that thedera IHL has (had) to experience and perhaps,
precisely because of the completely different tipggiods engaged, a unique evaluation of the
contemporary ICRC Study might be made. A comparisetween the classical writers and the
ICRC Study can arguably strengthen some of they&tystoposed rules by sanctioning the rules
with the acceptance of antiquity, possibly indicatissions or improvements in either the
proposed rules or the methodological approach efStudy and, most importantly, furnish an
answer to the central question of whether objectiveeless and universal principles and standards
exist in IHL. In considering the fundamental basidHL, then, the present study intends to use a

dialectical model that moves to and from contempolidL.

Having proposed that natural law comprises thesbakiHL as legal discipline, the scrutiny will
turn to a broader philosophical consideration @ tlature of international law (and, of course,
IHL). Although it is not the intention of this diertation to investigate all the arguments thatehav
been levelled against accepting international lamd(IHL) as 'law', it will be necessary to refer to
the basic tenets of these criticisms and to thporeses to them, in order to effectively strengthen
the case that this important branch of law is iddéswv' even though it is based on natural law.
This will also lead to a more elaborate discussadrthe main philosophical traditions to have
influenced international legal thought, namely naltaw, legal positivism and the historical school
of jurisprudence. Since natural law constitutes ehiginal influence on IHL, this facet will be
especially furthered by considering the effect afratity on this branch of law. It is submitted tha
this philosophical component is very importanthe effort to advance and strengthen IHL, since a
principled understanding of IHL would inevitablyak to more coherent and cogent arguments for

its improvement.

Subsequently, from the scrutiny of the material amellectual history of IHL as well as the
consideration of the essential objectives thelieafill become clear that the protectiontoimanity
andhuman dignityis the essential objective of IHL (and internadibhuman rights law). This is an

emanation of the centrality of natural law prinefpland virtues in IHL. Subsequently, then, it will
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be necessary to ascertain the meanindnwhanityas principle since natural law concepts are
traditionally susceptible to criticism for being nigulable. Furthermore, since natural law virtues
are frequently also criticised for being unenfotidea it will be necessary to consider possible
means through which this foundational principldrdf may be invoked directly in the IHL debate.
In this regard, therefore, mention will be madeawobther nexus point between natural law and legal
positivism in IHL, namely the Martens clause, whadntainshumanityas substantive notion in its

provisions:

...populations and belligerents remain under theteptmn and empire of the principles of
international law, as they result from the usagaatdished between civilized nations, from the lafis
humanity and the requirements of the public comse&’

Inevitably, due to its natural law nature, thisusla has been criticised as being vague and open to
various interpretations; it has also been praisedraindependent source of law and even as giving
force to custom, hereby potentially influencing tethority of CIHL in a constructive manner.
The moral nature of this clause is also apparSaobsequently, therefore, the Martens clause will be
analysed as it may potentially serve as the idegllinstrument, emanating from legal positivism,
to serve in furthering the essential natural lavurea of IHL by implementing the principle of
humanity. Accordingly, the history of the clausdlwee briefly considered together with the
various interpretations thereof. Because the Martglause constitutes another nexus between
natural law principles (and especially the centiaiue of humanity) and treaty law, it will be
argued that reliance thereon in the natural lawetbd$iL regime should be inevitable. When
considering the ICRC Study on CIHL, however, itlwiécome apparent that a consideration of the
customary status of the Martens clause is abdénsurprisingly, it will be noted that some writers
(including the editors of the Study) have admitteelimportance of including the Martens clause in
a subsequent edition. This, it will be proposethi present study, is an important goal. It isdtbp

that the present study will further the debatehia tegard.

Another consideration in the debate pertainingh® implementation of humanity as the essential
natural law virtue of IHL, is whether certain priples that have emerged in the international legal
community might contribute thereto. Accordinglprms ofius cogensand obligationgrga omnes
will be considered as possible instruments throwtjich the core natural law principles of IHL
may be furthered. In the process the interactetween these various principles and CIHL, as the

historic first source of IHL, will also be consiéer since this could potentially enhance the ICRC

2 preamble t&€Convention (Il) with Respect to the Laws and CustofiWar on Land The Hague, 29 July 1899.
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Study on CIHL and/or the consideration regarding[Citself.

An important publication from an influential modemriter on IHL — Jean Pictet — will be
considered, as this might be defined as the predecef the ICRC Study, namely tBevelopment
and Principles of International Humanitarian Lawrhis work, published in 1985, reflected various
principles of both branches of IHL treaty law, that is Gendaa and law of The Hague. A
comparison between this work (written by a singléhar) and the ICRC Study (written by various
groups of people from all over the world) shouldibsightful precisely because of the different
approaches adopted. It will also be interestingdte the rules and principles which overlap since
this will indicate an apparent transition of whaeree deemed to be ‘principles' in 1985 into
proposed CIHL 'rules’ in 2005. Essentially, thengple-based nature of IHL will be reinforced
through this investigation. Also, the paradigmlwibw be improved through which the ICRC

Study will be considered.

Finally, Chapter 2 will evaluate IHL against thé@t branch of international law with which it has
much in common and with which it interacts — insronal human rights law. In fact, the
importance of international human rights law folLIelannot be overstated since the broader reach
of contemporary IHL has been viewed to be a cormacpi of its merger with international human
rights law and the subsequent possibilities folaba rule of law have been hailed as the most
dramatic development in international lat.By comparing these two branches of international
law, the argument that theuman beingand hisdignity is the essential focus of IHL and
international human rights will be strengthenedug, cross-pollination between the branches will
be seen as inevitable and, in many cases, desirdlle case for a principled, natural law basis of
IHL will also be strengthened by comparing it teeimational human rights law — a branch of law,

which arguably acknowledges its indebtedness torabliaw more freely.

In passing, it must be mentioned that the arguroéiered here does not suggest that the entire
international legal system is based on natural dawegal positivism (that is and has been the
guestion for other studies)itargues that IHL, a branch of international laypglicable in the most
dire of situations, is based on natural law anddddbe accepted as such in order to achieve co-
operation in the international community for itscsessful implementation. Where certain

countries are unwilling to accept such a postutatib is submitted that it is not the truth of the

1 Teitel 2002:3509.



statement which is called into question, but rafi@icy considerations which drive the statements.
However, the latter must surely recede when cotdidmvith the suffering and plight of humanity
in the face of the onslaught of armed conflictsure$/ also, helping others is the highest goal.
Were not the Stoics correct when they said thatwise man is not a citizen of this or that statd, b
rather of the world since by virtue of being huntenforms part of the brotherhood of humanity?
Or, as succinctly put by the women of Castigliorteovelped Dunant care for the ilkutti fratelli

— all are brothers!

From Chapter 2 it will become evident, as was stiechi that CIL embodies the initial
conventional source of substance for IHL and that through CIL that the essential natural law
foundation of IHL was furthered. Hence, it wasdas) through CIL that humanity and human
dignity was (and is) to be protected. The histdriand contemporary) importance of CIL is,
therefore, apparent. Moreover, CIL is still vergportant in contemporary IHL as these norms
often represent the only remedy pertaining to aifipesituation (especially in cases where the
applicable rule is embedded in CIL and treaty land ¢he particular state has not yet signed the

treaty).

In Chapter 3 the importance of CIL for IHL will nsidered. Accordingly, it will be indicated
that CIHL binds states irrespective of whether ¢hesrms are ratified or acceded to by the
particular state. Therefore, customary law seantseuniversallybinding and this will be further
considered as it increases the importance of tRCIStudy on CIHL. This notion stands in stark
contrast to the situation with regard to treatigshsas thé\dditional Protocolsof 1977, which have

to be ratified formally and which many states haeglected to do (especially pertaining to non-
international armed conflicts). The authoritataseertainment of customary rules (as was intended
by the ICRC Study), then, would greatly contribtdehe legal regime applicable during periods of

armed conflict.

Subsequently, Chapter 3 will also reconsider tle@ititical approach towards the ascertainment of
CIHL against the background of the dissertatioatsiral law paradigm. It will be argued that since
all forms of CIL arenot equal, differentiation in the method of their detsation becomes
imperative and, thus, a mere rote recitation oftthditional CIL requirements afsusandopinio
iuris in the natural law branch of IHL must be rejected. This does notydwer, mean that the
traditional CIL requirements afsusandopinio iuris have no value for CIHL. A brief investigation

into these elements is required since they arevaamteand important for CIHL albeit not
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conclusively so. Cognisant of the natural law fation of IHL and the fact that principles like
humanity influenced CIHL, it will be argued that ratity should be invoked as a complementary
component in the process of elucidating CIHL. THdissertation will therefore postulate a
normative, ethically based approach for the esthbiient of CIHL rules. It is submitted that this
proposed (theoretical) methets-a-visCIHL determination will increase the protectionaatfed to
victims of armed conflict, especially in light dig fact that a similar, more flexible approach to
CIHL has indeed begun to emerge in internatidoed like the International Court of Justice (ICJ)
and the International Criminal Tribunal for the Far Yugoslavia (ICTY). Subsequently, the
proposed approach will also be applied to somén@flICRC Study's rules in order to enhance the

findings thereof.

Consequently, Chapter 4, prior to investigating EBRC Study on CIHL, will commence with a
consideration of the ICRC as international roleypta The scrutiny into the ICRC will be
important to determine the extent to which the @nbatural law virtues, argued for in the
dissertation as essential to CIHL, have permeatedshaped the functions and workings of this
important IHL role player. Subsequently, the inmtpace of humanity as thaison d'étreof the
ICRC will also be indicated. Thereafter, the ICB@idy on CIHL will be scrutinised in some
depth. The events which culminated with the Swdyhergence will be briefly described, and the
investigation will then turn to the essential fingé and insights which are to be derived from the
ICRC Study. The positive and negative respondgeiesl by the Study from the IHL community
will also be considered. It might be noted in jpaggthat the criticisms raised against the ICRC
Study will be considered in light of the proposeathg@pled foundation espoused by the present
study as well. Hereafter, the present dissertatwih apply its conception of the natural law,
principled basis of IHL, to the ICRC Study. Thisllwnclude a scrutiny of the substantive
provisions proposed by the ICRC Study, the methmglodl approach taken and the theoretical
conception of CIHL as source of IHL through theumat law paradigm advocated for in the

preceding chapters of the present study.

It is submitted that the present dissertation ern@stheonly work (as far as the author hereof
could ascertain) that considers the ICRC Study feomatural law, normative frame of reference
and, accordingly, theui generisnature hereof is assured. Importantly, thengctlreent dissertation
reflects the commencement of the response to thk wfi Dr Yves Sandoz in his foreword to the
ICRC Study where he stated/dy it be read, discussed and commented upon. iMpsompt

renewed examination of international humanitariawland of the means of bringing about greater
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compliance and of developing the law. Perhapsutd@ even help go beyond the subject of war and
spur us to think about the value of the principtes which the law is based in order to build
universal peace — the utopian imperative — in tetery on which we have now embarkédt is
opined that, due to the axiomatic approach of tlesgnt dissertation, it specifically addresses 'the
value of the principles on which the law is basaud, as such, provides a unique contribution
towards IHL literature which will hopefully conttitbe to a renewed interest into these foundational
principles of IHL.

Similarly, because of the natural law paradigm adwed in this study with which to regard IHL, it
may also constitute the first step of the processddress the concern of Sassoli and Bouvier who
state that '[u]nfortunately, the question of thévarsal nature of international humanitarian law ha
prompted little scholarly deliberation, unlike th®dy of human rights law.2®. The present
dissertation, by considering the historical, plojoisical and classical academic movements in IHL,
will provide a unique frame of reference with whitd reconsider modern IHL and, of course,
CIHL which, although it constitutes the most comersial source of IHL, remains an essential
source of IHL in the process of establishing itsvarsal nature once and for all. This dissertation
therefore, intends to strengthen the protectioardéfd to those who suffer due to armed conflicts

through making a contribution to international huniterian legal theory.

In the process, the present dissertation also sgesethe hope that it might contribute in the Bsce
of strengthening, improving, enhancing and prontpfirther debate about the monumental effort
of the ICRC. The present dissertation, therefalgy begins to fulfil the wish that the ICRC itself
has expressed, namely that its study should be asedplatform to ensure scholarly deliberation

and debate regarding the rules of CIHL.

The orientation of this research will be empiridattually and conceptually comparative, as well as
critical and philosophical. The focus and reseaddsign throughout will revolve around

scrutinising the essential nature and foundatiorHif, and aligning a proposed understanding
thereof to CIHL. This includes analysis and pra@i®®n the positivist-natural law debate, the role
of international institutions in law-making, and @mwestigation pertaining to the method and

various rules of CIHL proposed by the ICRC in itsmamental study on CIHL.

12 2005:xvii-xviii.
13 3assoli and Bouvier 2006:86.
14 Henckaerts and Doswald-Beck 2005:xvii.
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In liming, it must be admitted that the themes under disouisa this dissertation are not easily
separated; some overlap is therefore inevitable arntimes, the division of particular aspects righ
be artificial solely for ease of exposition. It saufurther be mentioned that, essentially for
conformity of the text, all Latin words (includirguotes) where writers use a 'j', have been rendered
with an 'i'. This has been done conscious of &t that ' was only introduced into the Latin
alphabet during the Middle Ages and was not knawthe classical Latin alphabet. Also, all Latin
and French words, in quotes and otherwise, hava ltekcised for conformity of text. Finally,
since the ICRC Study constitutes an essential apktb the present study and its rules are
constantly referred to throughout the various chiphereof, an appendix, containing all the black-

letter rules of the Study, is inserted at the hafdthe dissertation for ease of cross-reference.
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CHAPTER 2

INTERNATIONAL HUMANITARIAN LAW AS A SPECIALISED
BRANCH OF INTERNATIONAL LAW BASED ON AND
INFORMED BY THE PRINCIPLE OF HUMANITY

'What man is there who can claim that in the eylesvery law he is

innocent? But assuming that this may be, how édhis the innocence
whose standard of virtue is the law! How much mamprehensive is
the principle of duty than that of law! How mameahe demands laid
upon us by the sense of duty, humanity, genergsigjice, integrity — all

of which lie outside the statute books!"

1. Introduction to International Humanitarian Law

The present chapter purports to supply the necessamceptual introduction tinternational
humanitarian law(IHL) as it is to be understood in this dissedati Thus, the unique nature of
IHL as a specialised branch of international law e considered, conscious of the consequences
(whether positive or negative) that result duetsopiarticular field of application. In this regard
continuous mention will be made of the influencepahciples and standardson IHL since its
inception. Special emphasis will be placed on ¢eatral principle of IHL, namely that of
humanity The natural law basis of IHL, which will becorsignificant when the ICRC Study on
Customary International Humanitarian Law (CIHL@nsidered below, will also become apparent
from the present chapter. Throughout this chagherimportance of IHL will be emphasised as it
potentially serves as a powerful shield to prevemnkind's descent into barbarism when
confronted with the inhumane circumstance of arcmdlict. Therefore, this chapter will embody

the foundation upon which the later chapters valbilt.

As is well known, international law entails a systef rules andorinciples through which the
international relationships between sovereign stated other subjects of international law, for

example the United Nations, are governed. figjets of the individuahre also of importance for

! L. Annaeus Seneca. 1928The Loeb Classical Library Moral Essaylume | Translation by J.W. Basore.

London: William Heinemann Ltd. On Anger Il, xxvi:225. Gentili 1933:211 and Grotius 1925:717 agsote this
passage.
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the international legal ordérAccordingly, the goals of the international legeder are generally to
maintain peace between states, to ensure the di@diNé protection in a just order, and to promote
social progress in freedoin It has been submitted that the appropriate elemvaith unifies the
international order ishe lawrather than governmeritsThis is illustrative of a transformation in
international law from a system historically basaadely on the interaction between states to a
system which has come to includghts as well. These developments are especially evidethe
branch of international law which pertains to armedflicts — IHL>

International law is evidently required to estdblsertain minimum safeguards and elements of
humanity both in war and peacetime. The law which aimddahis may be termelduman law
This comprises both the law of war and the law wihn rights. Pictet defines the principle of
human law in the context of military necessity dhd maintenance of the public order as always
being compatible withespect for the human persbiit is precisely this law which the ICRC Study

on CIHL (and this dissertation) aims to further.

2 Dixon 2007:3. Dugard 2005:1 defines internatidaal '...as a body of rules apdncipleswhich are binding upon

states in their relations with one another'. [Eagi added.] An older, and arguably outdated,ndifih of
international law is that of Hall 1924:1: 'Interiwaal law consists in certain rules of conduct vahcodern civilised
states regard as being binding on them in theatimis with one another with a force comparabl@ature and
degree to that binding the conscientious persabéay the laws of his country, and which they absgard as being
enforceable by appropriate means in case of irérimgnt’. Oppenheim 1937:4-5 defines international &s
follows: ‘Law of Nations or International Lavid(oit des gensVolkerrechj is the name for the body of customary
and conventional rules which are considered ledaliging by civilised States in their intercoursighaeach other'.
Brierly 1963:1 defines international law as 'thedpmf rules andprinciples of action which are binding upon
civilized states in their relations with one aneothEmphasis added.]
As Anonymous 2008:1226 states, the substantivéenbrof international law changed after World War ds
internal affairs of states also came under thelighotfrom this time on through, for example, hundghts law,
whereas prior to this time, international law wasited to regulate the relations between stateaweéver, this
change was illustrative of a deeper philosophibélt shat occurred in the international legal aren&ccordingly,
Dugard, ibid at 14, mentions that it was in Nazirn@any where the ascendancy of legal positivism wisible.
Naturally, after the atrocities of World War Il,ishphilosophy of law was rejected. Hence, supepiimciples of
justice were resorted to in order to try the Nazdso, it was the right time to further human tighwhich, Dugard,
ibid, submits, shows a strong natural law influendeustogarov 1996:303-304 submits that: 'The neads of
States are constituted by international relatiarfsch in turn are expressed in international laft.the same time,
international law is not merely a device for redogithe formation of relations between States, isualso a
manifestation of thenoral valuesof the human race'. [Emphasis added.]
Gasser 1993:3. These values are derived fromrdable of theCharter of the United Nations
4 Carty 2008:352.
Subsequently, as an example, Pictet 1985:47 arstl B383:298 indicate that common article 3 of Geneva
Conventionsseemingly illustrates the new, modern developnierthe law that the sovereignty of the state is
limited in order to benefit the individual. Thewihthis article as an essential step to makingldwe of Geneva
universally applicable. It seems as though comemicle 3 has also surpassed its treaty-basedneris Gasser
1993:68 states that article 3 is binding not onlyt$ capacity as part of treaty law, but indeedalorse it is part of
the unwritten, general principles of law. He sutsnthat it is part ofus cogensthose international norms from
which no derogation is possible. See also Pausi:800Q.
; Pictet 1985:61. Human rights law and its influeen IHL will be discussed below in section 3, pa¢9-154.
1985:61.
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Subsequently, some of the definitions of IHL to eata from international literature will be briefly
considered to further the understanding of thedaching nature of this concept. Meurant defines
IHL as 'the principles and rules which regulatetiiiies in order to attenuate their hardships:ythe
aim at safeguarding military personnel pladeats de combatnd persons not taking part in
hostilities; they also determine the rights andedubf belligerents in the conduct of operationd an
limit the choice of means of doing hafmTwo components of IHL can be gleaned from this
description, namely protecting specific categooépersons and regulating the manner in which
military operations are performed. Pictet focusisslefinition of humanitarian law on the principle
of humanity hence IHL is 'that considerable portion of intgronal law which is inspired by a
feeling for humanityand is centred on the protection of the individumatime of war'? Pictet
proceeds to explain that the notibamanitarian lawin fact combines a legaind a moral ided®

He even accepts that the substantive provisiondyntg IHL are a mere transposition of moral
and humanitarian concerns into the domain of irtéonal law. Furthermore, he continues that [iJt
is precisely because this law is so intimately lmbtsmhumanity that it assumes its true proportions,
for it is upon this category of law, and no othégt the life and liberty of countless human beings

depend if war casts its sinister shadow across/trtl’.**

Clearly, IHL is deemed to represent the last lifiedefence against the suffering and atrocities
which accompany war. This branch of law servegneure that certaiminimum standards of
humanityandhuman dignityare observed during probably the most tumultuelestionship which

can arise between humans.

It is important to mention at this stage that thésal components of IHL, namely to protect certain

persons and to regulate the conduct of belligergatge rise to two separate, yet closely connected,

8 1987:237. The ICRC 1981:76 n. 1 defines IHL &y "international humanitarian law applicable inmed
conflicts” the ICRC means international rules, klished by treaties or custom, which are specifjcaitended to
solve humanitarian problems directly arising framternational or non-international armed confliatsl avhich, for
humanitarian reasons, limit the right of partieatoonflict to use the methods and means of wadhtkeir choice
or protect persons and property that are, or mawfbected by conflict. The expression "internatibhumanitarian
law applicable in armed conflicts” is often abbeged to "international humanitarian law" or "huntarian law™.
See also Ahamadisaugural Addres$n Maybee and Chakka 2006:20 and Beyani in ChatHaose 2005:56.
1985:1 [Emphasis added.] See, for exampledit of the ICTY inThe Prosecutor v Kupregket al Case No.
IT-95-16-T, Judgment of 14 January 2000, par. 52&re this sentiment was expressed in that: 'Thegtion of
civilians in time of armed conflict, whether intational or internal, is the bedrock of modern huitgaian law'.
1985:1. This notion is also apparent from McDdn2008:247 who states that: 'Despite the factithatustomary
evolution shows international humanitarian law ® & body of rules that has evolved largely to sestates'
interests, the modern body of treaty law is desgrdf the title humanitarian. This is becauserdnognizing that
wars have limits...the laws of war draw a line.tWgut these elements of humanity, and without olzsere of these
rules, the law of war would be law in the servi¢evar'.

1 1985:1.

10
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treaty regimes. Thus, the trend to focus on tlatims of war began with the 1863eneva
Conventionand was furthered in 1929 when tB&neva Convention on Prisoners of Waas
adopted? The 1929 treaty, with the hindsight of World Warcovered all aspects of captivity,
including prisoners of war In 1949, four newConventionswere adopted in Geneva by the
representatives of 48 states invited there for papose. Thes€onventionsvere also aimed at
bettering the protection for victims of war and wehe result of long deliberations by the ICRC
after the harrowing experiences of World War 11.heT1949Conventionsreplaced the 1929

Conventionsnd partly th&dague Conventiotlo. IV.**

The other trend regarding the limitations imposedtiee means and methods of warfare were
regulated through thelague Conventionsf 1899 and 1907. Accordingly, whereas tBeneva
Conventiongelate to the victims of the armed conflict, thegue Conventionare applicable to the
conduct of hostilities? These then are the two trends to have emergéwidevelopment of IHL
treaty law, namely one which focused on the praiaodf war victims (the wounded, prisoners of
war, internees and various other non-combatant&hadegan with the Geneva Conference of 1864
and has become known as the of Genevghumanitarian law properly so called). The edaént
principle of the law of Geneva has been formulaed|[p]ersons placeldors de combaand those
not directly participating in hostilities shall bespected, protected and treated humari@lyrhe
other trend focused on the rules and conduct ofamdrlimitations on the means of warfare, thus its
occupation was mainly with combatants, and hasrbecknown as thé&aw of The Hagudlaw of
war properly so called). The principle of the law of The Hague has beatestas: ‘[t]he right of
the parties to the conflict to choose methods oamaeof warfare is not unlimited®. The Geneva
codifications were created solely for the beneffitvar victims and, unlike the codifications of The
Hague, do not grant states rights against indivgdu@he law of Geneva gives primacy to man and

the principle othumanity On the other hand, the law of The Hague, althaaigo influenced by

12 Meurant 1987:242, Sassoli and Bouvier 2006:126elkas Kalshoven and Zegveld 2001:27.

* Pictet 1985:36 and Best 1983:155.

1 Meurant 1987:242 and Gasser 1993:12. Gasser,ahid Schindler 2003:165 submit that th€smventionshave
become the most universally accepted treatieseagintire community of states has ratified them. ti@fFourth
ConventionPictet 1985:43 submitted that it represented aomaghievement for the Diplomatic Conference of
1949. ThisConventiormaintains the very important principle tmaspect for the human individushould be given
in all circumstances, thereby also prohibitimger alia, torture, reprisals, collective punishments areltking of
hostageslt is therefore easily established that gniciple of humanityas given additional protection through this
Convention

' Meurant 1987:240, Gasser 1993:49 as well as BassbBouvier 2006:123.

16 Pictet 1985:63. See also Bothe 2005:146-147 aishi§ven and Zegveld 2001:15.

7 Ppustogarov 1996:314 and Pictet 1985:1-2. Kalshosrd Zegveld 2001:15 deem the 1888 Petersburg
Declarationto be the starting point for this branch of IHL.

8 Pictet 1985:63. See also Bothe 2005:146 asageflalshoven and Zegveld 2001:15.
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humanitarian considerations, is mainly aimed atll@gng hostilities and, thus, they are based on
military necessities and the preservation of tlaed? In comparing these branches of IHL it is

clear that:

It [the law of The Hague] has a wider field of d@pation than the law of Geneva but also possesses a
humanitarian character, though less specific, te#g principal object is to attenuate the evilsvar and
violence which is unnecessary for the purpose of wdo weaken the resistance of the adversary. In
comparing these two juridical domains, it has besd that the law of The Hague originates in reastmer
than sentiment, in mutual interest rather thangpitiiropy, in direct contrast to the law of Gen#&va.

Also, due to the impartial nature of thkgueandGeneva Conventiores well as théigher values
which they embody, their historical tradition aheit widespread acceptance, it has been submitted
that thes€Conventionsare not mere reciprocal treaties anymore, limitecklations between certain

states, but rather that they embadbsoluteanduniversalcommitments!

Schindler believes that both the law of The Haguod the law of Geneva rely on the same
fundamental values and have the same goals — rmaimfehuman dignityin war?  Thiirer,
likewise, states that IHL is not only aimed at pbiting excesses in time of war and ensuring a
balance in the use of military force, but ratheattthe central issue isuman dignity?® It is
submitted that the influence and importancéuwhan dignityis evident in both of these branches of
IHL treaty law. These two normative trends werasmidated through thédditional Protocolsof
1977, bringing the rules up to date regarding mistiof war and methods employed in hostilities,
and through thé&tatute of the International Criminal CoufttCC) of 1998, allowing sanctions for
both violations of Hague and Geneva Ew. Unsurprisingly, due to the similar goals and

9 Pictet 1985:2.

%0 Pictet 1985:49.

2 Pictet 1985:89. Meron 2006:377 also confirms thatcustomary nature of tii@eneva Conventioris now taken
for granted.

22 2003:168. Regardinguman dignity Schachter 1983:849 states that the intrinsic imeato be ascribed to this
concept has in fact often been left to intuitivenpoehension, influenced greatly through subjectivdtural factors.
However, considering the etymological root — thdinalignitas — it may be translated as worth (one lexical
meaning ascribed to dignity is intrinsic worth)ch&chter continues — and this especially applieotsiderations
of human dignity in the context of IHL — that: 'Rest for the intrinsic worth of every person shonidan that
individuals are not to be perceived or treated fgeae instruments or objects of the will of otherki conclusion,
Schachter, ibid at 850, states: 'Put in positivenge respect for the intrinsic worth of a personuiges a recognition
that the person is entitled to have his or hereffgliattitudes, ideas and feelings. The use afccwg physical or
psychological, to change personal beliefs is dkisty an affront to the dignity of the person ag/sibal abuse or
mental torture'. Searl 2001-2002:283 also link&n dignity to international law and, more speaifiig, IHL thus:
'In international law, acknowledgement of the fuméatal dignity of the human person has long founrdeful
expression in the principles of international huitearan law applicable to armed conflict, which it the
infliction of unnecessary suffering on opposingcts and stress that innocent civilians are notetanade the
objects of warfare'.

3 2007:60.

24 Bugnion 2008:63. See also Kalshoven and Zegva0d 34.
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philosophical underpinnings of these branchespPttitocols by elaborating on rules applicable to
the law of The Hague and the law of Geneva, begibltir the distinction. ThesAdditional
Protocolsensured better protection for civilians againgt ¢onsequences of armed conflicts, also
confirming the customary principle of distinctioetiveen civilians and combatants and between
civilian objects and military goals. TheBeotocolsalso reaffirmed and extended the means and
methods of warfare (one of the fundamental priesmf theHague Conventionsf 1899 and 1907)

to ensure that the treaty law could catch up vétthhological advances of the tiffte.

It seems evident, therefore, that the protectiorwaf victims and the regulation of belligerent
conduct are the core components of IHL. Moreoiés, self-evident that both aspects essentially
aim to lessen hardship and to protect the humasopeduring times of armed conflict — the first
aims to protect human dignitirectly through active measures designed to help wamvictihile

the second purports to protect human diginitgirectly through addressing the actions of those
responsible for the suffering and hardsffipClearly any definition of IHL will be influenceby
these components. It seems that, for some, ackdowlg the existence in IHL of essential
principles (like the protection of humanity or human dignigitails an apparent threat to their
sovereignty (since it would seem that these prlasigvould be binding even though they were not
formally promulgated and agreed to by an authaviabody) and, thus, a limiting and inhibiting
component to accept. This fear would then be ctdtkin their definition of IHL. However, when

it is acknowledged that both the law of The Hague the law of Geneva have the same ethical and
philosophical basis, it seems strange that thersu@h resistance (especially from a select few
powerful states) towards accepting principles, likenanity, as part of IHL treaty lawhew can
one accept the construction without accepting thendlation? In other words, why would states

accept some of the specific IHL (treaty) rules &vdremerged, but be so opposed to acceptance of

25 gchindler 2003:168 and 172. Gasser 1993:14 sthtesbesides thadditional Protocolsof 1977, several other
conventions were adopted after 1949 to ensurerhatiéection for persons and objects in times of. wahus, the
Convention of 14 May 1954 for the protection oftunal property in the event of armed conflitthte Convention of
10 April 1972 on the Prohibition of the Developmdntoduction and Stockpiling of Bacteriological gRigical)
and Toxin Weapons and Their Destructithre Convention on the Prohibition of Military or anyhatr Hostile use of
Environmental Modification Techniquesid theConvention of 10 October 1980 on Prohibitions ostRetions on
the Use of Certain Conventional Weapons which maydbemed to be Excessively Injurious or to have
Indiscriminate Effect{CCW) were adopted. Furthermore, Kellenbergeo atates in his foreword to the ICRC
Study on CIHL in Henckaerts and Doswald-Beck 2008hat the fiveProtocols of the 1980 Convention on Certain
Conventional Weaponshe 097 Ottawa Convention on the Prohibition of Anti$tenel Landminesthe 1998
Statute of the International Criminal Couthe1999 Protocol to the 1954 Convention for the Protecof Cultural
Property in the Event of Armed Confliehd the2000 Optional Protocol on the Involvement of Cleldrin Armed
Conflictwere adopted.

% Compare the comments of Gasser 1993:3, Meuran?:288, Pictet 1985:1, MacLaren and Schwendimann
2005:1218 and Van Oppeln 2002:234. Coupland 2@F1ubmits that IHL ultimately aims at limiting agch
conduct or, at the very least, limiting the effetisreof on security and health and in this mapnemotehumanity
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the fact that the principles upon which the eniite regime is based can also Oiectly relied on

to further the humanitarian endeavour? Thus, xangle, with regard to the specific terminology
to be used when referring to this branch of law, thnited States prefers the terlas/ of waror

laws and customs of waather tharinternational humanitarian la’ Hoffman states thaaw of

war is the earliest term used to describe the corpuavwothat regulates the conduct of hostilities
and treatment of the wounded and sick, civiliamsomers of war and internees. There seems to be
some debate as to whethiaternational humanitarian laws a subcategory of thaw of war,

focusing on humane treatment of the wounded, sickterwise distresséed.

Meron observes that the use of the tamternational humanitarian lawis reflective of the
influence of human rights law on this body of I&WSelf-preservation and good sense played a role
in humanitarian law, as it has been stated: Themeng of the law of armed conflict as
international humanitarian law did nothing to charlge fact that thas in bellohas evolved over
the course of centuries to accommodate interestgancerns of states that are as much if not more
about advantage and utility than they are aboutdmityl. Furthermore, the sentiment must be
commended that: 'Whether we call it the law of atraenflict, international humanitarian law, the
law of war, orius in bellg observance of the rules regulating armed confliethat separates the
amateur, the sadist, the desperate and the mob tfrenprofessional fighter and his commander
who, even in the maelstrom and fog of war — thetneareme of emergencies — can retain their
basic human decency and moralify’In this dissertatiorinternational humanitarian laaws of
war andlaws and customs of wawill be used interchangeably. Nonetheless, ittnmescarefully
noted that the acceptance or rejection of prinsigled standards of IHL — hence, a natural law or
legal positivist orientation — may be evident frdne terminology used to describe this branch of

law.

Of course, IHL only applies when an armed conttias broken out. These are the rules relevant in
war. Thus it is known as thes in belloas opposed to thas ad bellumwhich relates to the right

to go to war' Therefore, the existence of an armed confliet iecessary and sufficiecausafor

27 Bellinger and Haynes 2007:443.

8 2004:233 n. 4.

29 2000a:239.

%9 McDonald 2008:243 and 247.

31 sassoli and Bouvier 2006:102 and Pictet 1985 Bihistein 2004:881 states that the complete separafi thelaw
in war and thdaw to waris one of the most basic principles of contemponaternational law. Thus, according to
Best 1983:8, thaus ad bellungoverns the right to go to war, whereasithein bellogoverns the conduct of parties
when an armed conflict has broken out. See alswéle2008a:5, Dinstein 2004:881-882, Oppenheim 1940
Verdross and Koeck 1983:28-29 as well as Meura@7 2217.
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the applicability of IHL3? War has been vividly described as being ‘contratpe normal state of
society, which is that of peace. It is justifiedlyoby necessity, and must not serve as an end in
itself. War is a means — the ultimate means -oftg state to impose its will upon another. It
consists in using the pressure necessary to actiievend. Any violence which is not essential to

this purpose is superfluous. To persist in itaghicruel and stupid®

As is well known, two types of conflict are recogmil in the international legal order. Those
occurring beyond the borders of states are regaedethternational armed conflicts and those
occurring within the territory of a state are relgt as non-international armed confliés.
Determining the nature of an armed conflict is imt@ot in order to determine which humanitarian
treaty framework is engaged. Thus, internationaleal conflicts are governed by the f@seneva
Conventionsof 1949 andAdditional Protocol lof 1977, whereas non-international armed conflicts
are regulated by common article 3 of theneva Conventiorsf 1949 andAdditional Protocol Ilof
1977% The importance of common article 3 in relatiopstoi considerations of humanity has been

succinctly put:

The norms specified in Article 3 have an indispiytabumanitarian character, but elementary
considerations of humanity have not necessarilpirs#td the status of customary law. Elementary
considerations of humanity reflect basic commur#jues whether already crystallized as binding rsoofn
international law or not:

In the discussion of implementing the laws of wanon-international armed conflicts, two choices
were possible, namely the complete applicationhefGeneva Convention® a defined, limited
number of non-international conflicts (on which sensus proved impossible) or relying on a

generalised or limited application of the essencéheseConventiongwhich was eventually the

% MacLaren and Schwendimann 2005:1226.

3 Pictet 1985:62. See, for classical antecedergsyattel 1916:295 for the view that all hostileiags which harm
the enemy without necessity or are not intendeuritty the war to a conclusion are unjust and, af,sprohibited
by natural law, and Suarez 1944:839 for the opitiia punishment ought to be inflicted as seldompassible.

3 Gasser 1993:21. See also P&p07:89-93, Meron 2000a:261, Dinstein 2004:884-&8& Wengqi'smplications for

Non-International Armed Conflictthn Maybee and Chakka 2006:129-131 regarding thssdication of armed

conflicts.

See the respective treaties and, for example¢ Re07:77 and Meron 2000a:260. Evidently, thetyreales

pertaining to international armed conflicts are mucore elaborate than the regime applicable tointmnational

armed conflicts and, therefore, customary law bexoan important supplement to the basic and incetepteaty
regime pertaining to non-international armed catdli See in this regard Fenrick 1998:198, CowRk§6:75,

Meron 1996:248 and, generally, UN Doc. E/CN.4/1898paras 74-80 and UN Doc. E/CN.4/1999/92 parSge

also Gasser 1993:21, Pictet 1985:46-47 and, lilkewigan Oppeln 2002:240 supporting the breach dfe sta

sovereignty through common article 3 of theneva Conventioraf 1949.

Meron 1987:357. See also Refl007:87 and th&€ase concerning Military and Paramilitary activiign and

against NicaraguaJudgment of 27 June 1986 (merits) par. 218, wisicjuoted in the main text on page 22.
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route followed)’” This procedure reflects the fact that certaindamental, universal nornere
accepted in IHL. The route taken was to rely oectffr, accepted principles which would apply to
any armed conflict rather than attempting to formtella technical definition of the relevant armed
conflicts to which the entire corpus of teneva Conventionshould apply. This has led to the
rigid distinction between these types of confli@cbming blurred. It was submitted by the
International Court of Justice (ICJ) that commotickr 3 of theGeneva Conventions not only

applicable to non-international armed conflicts, &lgo to international hostilities since:

...these rules also constitute a minimum yardsiitladdition to the more elaborate rules which are
also to apply to international conflicts; and theme rules which, in the Court's opinion, reflectatvithe
Court in 1949 called “elementary considerationsiafanity” Corfu ChannelMerits, 1.C.J. Reports1949,
p.22)...Because the minimum rules applicable terirgtional and to non-international conflicts atenitical,
there is no need to address the question whethse thctions must be looked at in the context ofrahes
which operate for the one or for the other categirgonflict. The relevant principles are to beked for in
the provisions of Article 3 of each of the four @entions of 12 August 1949, the text of which, idlead in
each Convention, expressly refers to conflictshasting an international charactér.

The essential norms regulating non-internationadeat conflicts were thus held to be basically
similar to those applicable to international arnsedflicts and article 3 was used as justification f
neglecting to determine whether the relevant ast&mould be considered by the standard used in
international or non-international armed confli@tsUnsurprisingly, in the light of such comments
by the ICJ, Sassoli and Bouvier state that the digplicable to non-international armed conflicts is
converging with the IHL of international armed cleté due to the interpretations of customary
international law (CIL) made by the Internationain@inal Tribunal for the Former Yugoslavia
(ICTY) and International Criminal Tribunal for Rwda (ICTR); the defined crimes in ti&atute of
the ICG the increasing influence of international humayhts law; the adoption of recent treaties
dealing with weapons and cultural objects' protectieemed by states to apply to both kinds of
conflict and the findings of the ICRC Study on CIFLFrom tribunal jurisprudence this blurring is

most evident in the ICTY's pronouncement adic

" Best 1983:300.

% Case concerning Military and Paramilitary acti in and against Nicaragududgment of 27 June 1986 (merits)

paras 218-219. See also Paust 2006:604-605 arahBieyChatham House 2005:56.

Meron 1987:356. However, it must be rememberatl HHL still only applies to non-international archeonflicts

after the hostilities have reached a certain intgnsin this regard see Van Oppeln 2002:239 arel/Asidditional

Protocol Il art 1(1) and (2).

40 gassoli and Bouvier 2006:250. Compare Meron 2@@2a Likewise, Schindler 2003:176-177 voices railgir
opinion, contributing the merging of rules initilbnly applicable to international armed conflietéth rules
applicable to non-international armed conflictshte Tadic decision of the ICTY. Compare Hoffman 2004:24%wh
states that the merging of the rules applicablth¢otwo types of armed conflict already commenced949 with
the Geneva Conventiondut that the gap still allows significant roonr &tates to determine which rules should be
extrapolated.

39

22



Why protect civilians from belligerent violence;, ban rape, torture or the wanton destruction of
hospitals, churches, museums or private propedywall as proscribe weapons causing unnecessary
suffering when two sovereign States are engageslaim and yet refrain from enacting the same bans or
providing the same protection when armed violenae érupted "only" within the territory of a soverei
State? If international law, while of course dulgfeguarding the legitimate interests of States, tmus
gradually turn to the protection of human beingss only natural that the aforementioned dichotshguld
gradually lose its weight.

Later, more specifically, the Tribunal noted:

Indeed,elementary considerations of humanity and commaseesaake it preposterous that the use
by States of weapons prohibited in armed confligtsveen themselves be allowed when States try tto pu
down rebellion by their own nationals on their owerritory. What is inhumane, and consequently
proscribed, in international wars, cannot but beimane and inadmissible in civil strife.

However, this does not mean that all the rulesntdrnational armed conflicts would potentially

apply to non-international armed conflicts:

The emergence of the aforementioned general ruldaternal armed conflicts does not imply that
internal strife is regulated by general internatiolaw in all its aspects. Two particular limitaiomay be
noted: (i) only a number of rules and principlesgoing international armed conflicts have gradubien
extended to apply to internal conflicts; and (lijstextension has not taken place in the form fafllaand
mechanical transplant of those rules to internafflzts; rather, the general essence of those raled not
the detailed regulation they may contain, has becapplicable to internal conflicts.

This convergence in the regulation of internatiomald non-international armed conflicts is also
strengthened, it is submitted, due to the moral amidersal nature of IHL, which strengthens the
possibility of extending the general essence ofules to various conflictsMeron, also, welcomes
the current blurring of the different types of adr@nflict. Thus, he commends the ICRC Study
for adopting the distinction between internatioaatl non-international armed conflicts rather than
the three-tiered approach embodied in tBeneva Conventionand Additional Protocols
Furthermore, he notes that some armed forces dldatithe same rules of IHL should be applied to

all situations of armed conflict and that, althouthtey refer to the relevant provisions of the

aCTYy, Appeals Chambeiladic, Decision on the Defense Motion for Interlocutégpeal on Jurisdiction, October
2, 1995, par. 97.

“2 ICTY, Appeals Chambefadic, Decision on the Defense Motion for Interlocutéypeal on Jurisdiction, October
2, 1995, par. 119. [Emphasis added.] See als®odN E/CN.4/1998/87 par. 81.

3 ICTY, Appeals Chambeffadic, Decision on the Defense Motion for Interlocutdrgpeal on Jurisdiction, October
2, 1995, par. 126. However, according to Turns622@ and Cryer 2006:254, the reliance on thita from the
Tadiccase is controversial because Tadic was not ad@iseny offence pertaining to the unlawful useveapons,
thus, these remarks of the ICTY regarding the fitibn of certain weapons in non-international adnoenflicts
wereobiter. However, it is to be indicated in the presestdrtation that by relying on certain essentiainmmn
principles, protection in IHL may well be extendedpersons suffering from conflicts regardless dietter the
particular conflict complies with the definition asch.
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Conventionsand/or Protocols most military manuals also do not distinguishirthgphere of
applicability** Schindler commented that it was due to the irsgda non-international armed
conflicts, the destruction and atrocities that agganied them and the reverberating effect these
conflicts had on the international community thagyt were no longer accepted to be part of the
internal affairs of the particular state. Actiomsvneeded from the international community and,
accordingly, recourse was (inevitably) had to fimedamental principlesf IHL, which had until
then been developed essentially for internatiomaiea conflicts, to apply to these confliéts.
Evidently a need arose for common ground betweendtfierent types of armed conflict. The
common commodity relied on wasinciples and standardsDespite these developments, the law
applicable to protect the civilian population dgrimon-international armed conflicts is still
rudimentary in comparison with the legal regime lmaple to international armed conflicts.
Naturally, principles and standards will remain ortant in IHL to address the variolasunaethat

still exist. The centrality of these principleseigident in light of the fact that it was consideras

of humanity and moderation, as illustrated abovat informed and established the two branches of
IHL (treaty law), namely Geneva law and The Hagael’ It must be noted that these regimes
gave rise to the entire IHL treaty regime — thesenflational principles were thd#&ectly engaged

in creating IHL's treaty law.

Furthermore, as will be seen below in the preskapter and in Chapter 3, rules of CIL were also
important for establishing treaty provisions sinC&. was the initial conventional source of
substance for IHL. Subsequently, it will also WBestrated that these foundational principles
influenced and shaped CIL and, thus, principlehagoindirectly influenced treaty law through
its reliance on CIL rules. It seems imperative tleg coherent, harmonious development of IHL
treaty law, that resort must be made to tHesedational principles Furthermore, it is submitted
that the principles and standards upon which IHbhdsed, embody an independent source of IHL
that can be relied on directly. This was effedjivehe course chosen when extracting the
fundamental principles of IHL, applicable to intational armed conflicts, to postulate a core

minimum of rules to apply in non-international adrenflicts.

Having identified the essential principles (namebnsiderations of humanity and human dignity)

4 2000a:261. For the three-tiered approach to uefirarmed conflicts, see articles 2 and 3 of theneva
Conventionof 1949 for international and non-internationahad conflicts respectively and articles 1(1) andof2
Additional Protocol lIfor a narrower set of non-international armed Gotsf

** 2003:176.

6 van Oppeln 2002:241. See also Fenrick 1998:188liig 2006:75 and Meron 1996:248.

47 See section 1, pages 16-20 above.
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which constitute the basis of IHL's two branchedrefty law the investigation needs to delve
deeper into the very objectives and history of lidLorder to indicate that IHL is inextricably
linked and committed to these principles. In #asleavour the focus will also now shift to CIHL
as this was the initial conventional source of satse for IHL (indeed, codifications in IHL is a
rather recent phenomenon) and, as such, has bgeficsintly influenced by these foundational
principles. In the process, the present dissertataims to indicate the fundamental
interconnectedness of these principles and boththef main formal sources of IHL before
conducting an investigation into the most impor@ontemporary restatement on CIHL, namely the
ICRC Study on CIHL.

2 A consideration of the functioning and goals ofHL viewed against the nature thereof

As was evident from the preceding section, IHL isiraque branch of law. Even against the
background of international law in a broad sertsg,liranch of law seems to tiee one area where
non-legal, moral criteria have had a significantflrence In this regard, Finch suggests that
'...during the infancy of international law, thewlaof nature was an important source and an
indispensable guide. In its earliest years, whendw of nations was so largely confined to the la
of war, natural law exerted its greatest influemcameliorating the inhuman practices of primitive
war'*® For this reason, the objectives of IHL need ta@besidered in more detail since these goals
may further illustrate the interconnectedness oL, IHumanity and morality. The historical
development of IHL will also be scrutinised to peahe natural law basis and origin of this branch
of law, which is important for the consideratiorisGHL and the ICRC Study in Chapters 3 and 4.
However, this emphasis on the natural law basidHafwill lead to certain theoretical concerns,

which have to be addressed directly.

The validity of international law has frequentlyelpequestioned as will be seen befSw.The
legitimacy of IHL has likewise been called into gtien. Nonetheless, it will be shown that IHL,
although not perfect (and after all, which brandhlaw is?), does perform a very important
function: it serves as aegisto protect human dignity in the chaotic and inhnmaircumstances
which are war. Also, it will be indicated that thery nature of IHL is simultaneously its biggest

concern and attribute. The investigation will them to a theoretical consideration of natural law

*8Finch 2000:26.
49 See section 2.3, pages 69-75 below.
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and, peripherally, to other philosophical paradigmisch have influenced IHL, in order to clearly
elucidate their links with IHL. Hereafter, it witbe necessary to analyse directly IHL's central
principle ofhumanityas an emanation from natural law, as well as nasthio implement it in the
international community. In this regard, considierawill be given to the Martens clause, norms of
ius cogensand obligationserga omnes It will become evident that IHL is flexible due the
principles and standards inherent therein and ahgt negation of these inherent principles will
inevitably weaken this branch of law. Mention vélso be made of the principles of IHL identified
by Jean Pictet in 1985, as these will confirm teatlity of principles to theus in belloand
provide an important frame of reference for compguthe CIHL rules identified by the ICRC in
their Study with principles that were not yet caiesed as having ‘hardened' into CIL a mere twenty

years before the ICRC publication.

2.1 A brief consideration of the objectives of IHL

It is apparent from the previous sections thataaitih war entails the resort to force, it is not
unlimited force as moral and legal factors tempéf i Thus, for example, both the 18GR.
Petersburg Declaratiorand the 190Hague Conventioindicate that the combatants' recourse to
means of war is not unlimited since the formerestdhat '...the necessities of war ought to yield t
the requirements of humanity' and the latter aim&iminish the evils of war, as far as military
requirements permitt The ius in bello aims at lessening the harsh effects of war — not a
eliminating war altogether. Thes contra bellum(law against war), on the other hand, aims at

preventing war? These differing viewpoints are not seen as bemgradictory since both have

50 pictet 1985:80. Pictet, ibid, succinctly puts'War is of course a resort to force, but not tocéowithout limits.
War does not break all ties between nations; ihoaand must not attempt to do away with all thedhaon moral
and material gains of civilization. Above and begloviolence, there is still a body of rights andielst These
constitutethe laws of war which are the products both of meaand of the deepest feelings of humanity andethes
must be respected by all men at all tim@hese laws come into being through the sameepsoas domestic laws.
First they are customs. Then they become commen Rinally they take the form of written ruledEmphasis
added.]

51 Meurant 1987:244. See the preambleHafjue Convention landIV of 1907 and the preamble of the 1868

Petersburg Declaration Renouncing the Use, in Tah@/ar, of Explosive Projectiles under 400 Gramésght

See also Gasser 1993:10, Schindler 2003:166 asaw&lalshoven and Zegveld 2001:20.

Meurant 1987:238. Accordingly, Hall 1924:82 findvident that international law accepts thatestanay set up

the relation of war between them and, irrespeativehe justice of the parties' actions regardirgitis ad bellum

theius in bellomust regulate the consequences of this relati@ampare Gentili 1933:33. The nature of IHL is
illustrated by Meurant, ibid at 238At the present phase of development of Internatibasv, the “outlawing of
war” is neither complete nor universal: not all adhconflicts are considered as illegal. Furthees, fact that armed
conflicts are waged illegally does not mean thadtifites cannot be subject to legal rules of weafa And it is
symptomatic that the law of armed conflicts in m@ceémes, under the pressure of public opinion,aexis and
covers more and more non-international armed adsflin spite of the fact that insurrections @odips d' étatre
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their respective functions, namely either to reulaarfare or to attempt to prevent it. This
apparent paradox is due to thery nature of IHL, which is based on moral andlggophical
considerationgather than law and legal systefisMeurant describes it as a mixture of idealism
and realismi* Thus, the relation of war is accepted by IHL msvitable even though war is
prohibited in the current international legal ordetcept where it occurs in the situations of
individual or collective self-defence, Security @oil enforcement measures and possibly to
enforce the right of people to self-determinatidtiowever, wars still occur despite their prohihitio
and the duty is left to international law not obdycombat armed conflicts' occurrence but also to

ensure that a certaiinimum standard of humanity maintained in this inhumane situatin.

It is therefore unambiguously evident that IHL &8 to protect human values during armed
hostilities and to furnish aid to the victims thefi2® As IHL has developed, it has become evident
that its main aim is the protection of the indivadltY As stated by Lauterpach®We shall utterly
fail to understand the true character of the lawvaf unless we realize that its purpose is almost
entirely humanitarian in the literal sense of therdy namely, to prevent or mitigate suffering and,
in some cases, to rescue life from the savagebatfe and passiorf. It must be submitted that
this is the only sensible reason why the initiaflinnentary rules of warfare could have been
established — these rules were formulated, pragaiiti by the ancient societies, to lessen the
effects of hostilities. Why else would these rutesve been created? In tKepreské case the
ICTY confirmed that IHL was not aimed to protece timterests of states, but rather to be to the
individual's advantage in his capacity asuman being® This goal of IHL endures even though it
acknowledges that it cannot prevent war in itsretyf® Gasser also finds the aim of IHL to be the
protection of persons and the safeguarding of mdigity in the extreme situation of war.
Succinctly put, IHL is part of the universal intational law whose aims include creating and

ensuring peace between people. The special cotitnb made in wartime by IHL lies in its

unquestionably illegal also under domestic laws'.

Meurant 1987:239. Meurant, ibid, continues tdag to the importance of morals and philosophytHa branch of

law, it relies on a subjective, value-based fouiodat

> 1987:247.

% sassoli and Bouvier 2006:102-103. Dugard 2005506 refers to various situations where aggressiailowed
even in the absence of United Nations consentudieg the customary, pre-1945, right to self-deégrarguably
anticipatory self-defence; hot pursuit (at seag tise of force to defend nationals abroad; argulhbiyanitarian
intervention and collective self-defence.

°% Thiirer 2007:58.

" Pictet 1985:93 and Meurant 1987:246.

%% 1952:363-364.

% The Prosecutor v Kupregkiet al Case No. IT-95-16-T, Judgment of 14 January 2G@0, 513. See also
Quéguiner 2008:174.

% Pictet 1985:61.
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promotion of theprinciple of humanity It attempts to prevent man from spiralling itite abyss of

barbarity®*

In order to ensure the greatest possible successese objectives emanating from IHL, scholarly
debate and analysis of the normative standardsadmatic principles inherent thereto must be
furthered. The ICRC Study on CIHL (and the reaxdithereto) is precisely such an endeavour.

The present study also aims to further this debate.

IHL, therefore, constitutes a very important andispensable branch of the international legal
system as it is the last line of defence when waurs (and wars do occur!). It might not always be
successful, but in striving to perfect its idealany atrocities may be limited and much suffering
alleviated. Furthermore, through its very natwae & branch of law that can merely strive to reach
its objectives) IHL shows flexibility — it hasoral objectivesto reach and, accordingly, its
normative framework functions around its aims aodlg} This is basically why additional studies
on the elucidation of certain IHL rules are so imaont. The conclusion is reached that any and
every possible strengthening of tins in bellois to be welcomed in order to lessen the hardstfips
armed conflicts and to promote the value of humemity. Even when the possibility of laws
during armed hostilities is viewed with pessimistholarly debate and research into this area must
not be dissuaded, since every and any constructiméribution to the betterment of those who
suffer from the effects of war must be welcomedie Ppossibility of developing the legal system
most likely to be acceptable universally acrosscilitural, religious and economic divide must also
be encouraged. By emphasising the essential,caomponents of mankind such as humanity and
human dignity, this dissertation may even reinfdioe fact that, at a foundational level, the entire
human race accepts certain common concerns andrtliage final instance, those components (like
religion and culture) which contribute towards @ity humans apart become insignificant when

compared to those aspects which bind humans tagetheuniversal brotherhood.

Due to the influence o$uperior principlesand norms which emanate from established custom,
principles of humanity and the guidelines of pulgiomscience, IHL is believed to contain elements
which make it universal and obligatdfy. States never denounced tBeneva Conventions
Meurant submits that as consequence 'humanitasi&ruhderlies therga omnesharacter of its

obligations'. Each state hiagus standio prevent th&€onventionsviolation in order to defend the

1 Gasser 1993:6 and 16-17.
62 Meurant 1987:237. See also MacLaren and Schwemdird005:1219.
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common interests of humaniiy the international communify. It has been submitted that 'as
humanitarian law is based on universal values amgpated by principles which are really the
underlying common ground of the human race, theomgaijinciples of protection which have an
absolute value will remain intaéf'. Schindler's concern must, however, be notecri§tcurrents,
such as nationalism, particularism, racism andouasrforms of fundamentalism are working against
acceptance of universal humanitarian valffesNonetheless, it seems that this movement towards
universality is done through a set of principled ames which appear to be fundamental to ensure
respect for the human being and the notions of mitpna Meurant states that IHL is not based on
reciprocity anymore, but rather on an absolute andersal commitmerft Similarly, Meron
found that various elements were driving IHL frois basis of reciprocity towards a regime
established ofmumane valueand human rights lai. Likewise in theKupreski case the ICTY
stated that the bulk of IHL lays down absolute gdions, namely obligations that are

unconditionalor in other words not based on reciproéfty.

It is submitted that these statements illustrate rioral, non-legal influences on IHL. Ex

necessitatehese transcendent notions of IHL must be protieated developed in order to prevent

their asphyxiation at the hands of legal positivisihhas been submitted that '[b]eyond its apparen

paradoxes and compromises, humanitarian law apgesaesbody of lavthe principles of which

transcend the rules which compose it exists because it is necessary, and if itesessary, it is
169

because it is a manifestation of the safeguarduofigmity’”® Thus, the functioning of IHL also

indicates its preoccupation with morality and theran being.

83 1987:246. Fleck 2005:248 states that: ‘'The furedaah character of humanitarian standards as didigmerga
omnesunderlines that all states have a responsibiitytdking appropriate steps to ensure respect wfanitarian
law, even if they are not directly involved in amed conflict'.

Meurant 1987:247. Compare the acceptance of st#iat von Heinegg in Chatham House 2005:79 of jples

inherent to IHL.

% 2003:188.

%6 1087:246.

7 Meron 2000a:239 and also referred to by Evans :300RQuéguiner 2008:173 indicates that IHL, likesimational
law in a broad sense, was originally based on recity. Reprisals were thus acceptable as respmnsestate's
violation of a treaty or customary law rule. Tlpisilosophical basis changed, however, with the &dopof the
1949Geneva ConventionsThis is evident from common article 1 which gadhe High Contracting Parties under
the obligation to respect and ensure respect ferGbnventions“in all circumstance$ that is besides any
consideration of reciprocity. Accordingly, @orfu Channel (meritsh)CJ Reports, Judgment of April 9th, 1949, 4 at
22 the ICJ stated that the duty to notify othetesteof minefields in their territorial waters coubeg seen as
‘elementary considerations of humanity, even mgeaeting in peace than in war'.

% The Prosecutor v KupSki et al Case No. IT-95-16-T, Judgment of 14 January 20@@, 517. In this regard
Meron 2000a:278, also quoted in Evans 2005:3, sisbrin the long run, humanitarian norms must bexz@part
of public consciousness everywhere. Educatiomitrg, persuasion, and emphasis on values thaiuiside the
law, such as ethics, honor, mercy, and shame, beusigorously pursued. This job cannot be lefihi law alone.
Public opinion and the social consensus that hawvgep so effective in the development of the lawuwt be
geared to transforming practice as well. For tthet,creation of a culture of values is indispefesab

9 Meurant 1987:245. [Emphasis added.]
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From the aforementioned it is evident that IHL extibs and derives much of its momentum from
moral goals, which seem unattainable in fact, lawvehto be pursued for the betterment of mankind.
Due to the very nature of IHL (as viewed against tiature of the entire international legal order),
rules seem to be easily negated and circumventsgusreign states when their application hinders
the states' political, economic, military or otlegrdeavours. However, if war, which (at this stage
of history) is inevitably bound to occur, is leftinegulated, the suffering and resultant destruction
would be unfathomable. Therefore, the most mushade of what is available, namely the rules of
IHL. It must be submitted (and this will also bee®clear from the rest of the present chapter) that
although the nature of IHL creates many of the [mois relating to the effective implementation
thereof,it also establishes a platform which is admitteaiyque for any branch of law from where
axiomatic principles and standards can (and shoude) introduced into the debateln the
following section it will be illustrated that IHL as created from religious, military, ethical,
pragmatic and other considerations. Thereforeyraly the substantive rules of this branch of law
are closely connected to its moral objectives otguting humanity and human dignity. Denying
the inclusion of such principles into this bodylafv would weaken it significantly. The converse

is also true — inclusion of such standards woulehgthen IHL enormously.

It is submitted that the argument goes further ttgg— many of these principles have shaped and
informed CIL. In fact, the following section willlustrate the natural law, principle-based
foundation of IHL, which has been subsumed by tiséohcal first source thereof, namely CIHL.
Therefore, CIL, which will be considered in Chapgeris closely linked to the promotion of these

essential natural law principles in IHL and, ashsus of the utmost importance.

However, regardless of whether they were subsunmeigruCIL, these principles will evidently
elicit strong opposition from many states opposednanipulable natural law' virtues; it is however
the present dissertation's intention to illusttate such fears would be unfounded as the objective
of IHL ensure that these principles will not be sdd in order to further the interests of a paréicul
state or group at the expense of another. It seevigent that the rules regulating warfare
originated due to the concerns ancient societiesfbathe consequences of war. Therefore, it
seems prudent to consider the historical developnoénHL and, in this manner, to further
elucidate the fundamental natural law basis ofbhasich of law and the influence of principles and

standards thereon.
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2.2 The historical influence of non-legal principle and standards on IHL

To further illustrate the inherent existence ohpiples and standards in IHL, a brief consideration
of its historical development is in order. Thisggther with the previous section that indicated th
aims and goals of this branch of law) will confitire essentiahatural law foundation of IHL.
Accordingly, with regard to rules dHL, this dissertation respectfully disagrees with &ethan's
statement that it is of little import whether atemmational legal rule can trace its origins toiant
times’® Without this insight, IHL will be deemed to conig® only treaty rules which effectively
came into existence in the mid-nineteenth centuBbviously such a conception overlooks the
wealth of CIHL that remains applicable as sourcéHif. Nonetheless, arguments are frequently
made that natural law principles should be viewett wcepticism. From this discussion it will
become apparent that, since time immemorial, IHks baen influenced by various non-legal
considerations such as religion, morality, prinegphnd standards. It will also become apparent
that, even for those (legal positivists) arguingtttHL only really began in all earnest with the
Geneva Conventioof 1864 and, more particularly, with Francis LiebeCode (hence, through
codifications), these very conventions were basednoral considerations derived from human
reason — i.e. non-legal (natural law) factors —olhHhecame the formal window through which the
bona fidehumanitarian endeavour to alleviate the plightvietims of armed conflicts could be

furthered.

Gasser admits that it is hardly possible to final evidence of when and where the rules of IHL
evolved, or to determine who created these rulgss is due to the fact that conflicts have arisen
between tribes, clans and other informal communi@ce the beginning of time and sometimes,

during those conflicts, rules to alleviate the eimte were creatdd. Meurant also finds the

9 See Bedermalmternational Law Frameworki Weston, Falk, Charlesworth and Strauss 2006:35.

"™ 1993:6, Sassoli and Bouvier 2006:121, Best 1997Pidtet 1985:6, Belli 1936:3 and Bugnion 2008:5%he
comment of Meron 2000a:243 must be noted that,raunately, [clalamitous events and atrocities haameatedly
driven the development of international humanitariaw'. Accordingly, IHL has frequently had to aépthe
damage of yesterday rather than prepare for thsitdesproblems of tomorrow. The development of ItHerefore
seems to be reactionary rather than preparatoryomebid, indicates that the Lieber Code emandteth the
American Civil War, which later gave the impetus foe Hague law dealing with the conduct of hastdi. The
Red Cross and Geneva law (the law dealing withptlséections of the wounded, sick and shipwrecketins of
armed conflict) emanated from the Battle of Sofferi- and, admittedly, Henry Dunant's moving posiahereof
in his bookA Memory of Solferino The Nuremberg Charter (where the emphasis shifieindividual criminal
responsibility in lieu of only state responsibilibgfore that time), the 1948eneva Conventiorend theGenocide
Conventionresulted because of the atrocities committed k& Nazi regime. Finally, thead hoc tribunals
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historical development of IHL to follow the footpeof mankind's development. Accordingly, it is
seen as an eternal fight between good and evilL Hels emerged throughout the centuries as
customary law based on the specific cultural orah@rinciples which dominated a particular

period in history? Kellenberger likewise states in his forewordhe tCRC Study on CHIL that:

The laws of war were born of confrontation betwaemed forces on the battlefield. Until the mid-
nineteenth century, these rules remained customargture, recognized because they had existed sime
immemorial and because they corresponded to thamtdsmof civilization. All civilizations have dewged
rules aimed at minimizing violence — even thisitonfibnalized form of violence that we call war inee
limiting violence is the very essence of civilizati’®

Referring to Quincy Wright'd942A Study of WarPictet mentions various war practices of ancient
populations that are comparable to contemporary tiles, namely rules distinguishing various
types of adversary; rules defining the situatidasnalities and authority for initiating and endiag
war; rules regarding the limitations of people,djrplace and methods of its conduct and even rules
which aim to prohibit wain toto.”* The universal nature of these norms is evidesrnfthe fact
that they are found in many diverse cultures. Timgian literary epics, thd&Ramayanaand
Mahabharata ideologically diverse religious works like tB#ble andKoran, and works on the art

of war such as the Japanese codbushidg contain many of these rul&sBoth the Hammurabic

Code and the Justinian Code contained rules pertpito humanitarian conduct in armed

established for prosecuting the atrocities comiitethe former Yugoslavia and Rwanda, contribugaificantly

to the development of IHL and its 'humanisatioSee also the similar sentiment of Bederrhaternational Law

Frameworksn Weston, Falk, Charlesworth and Strauss 2006:36.

1987:239. Thus, for example, the principles of i€fanity or Islam have influenced this body of lawn the

example of Islam, it has been submitted that, despé concept of ‘Jihad,’ certain principles ahhuity in times of

war were still respected. Meurant, ibid, refersttte Viqayet a written treatise on law fromirca 1280, which

prohibits the killing of children, women, the siakd the elderly. Humanitarian norms were, howewsly applied

to believers, causing a significant reduction ie itope of these norms' application. Evans 20i@8i2ates that a

link is visible between religious doctrines, foraexple just war, and the contemporary developmehtib,

leading to the inevitable conclusion that religi@m other words a non-legal component) is a hisarsource for

contemporary IHL.

3 Cited in Henckaerts and Doswald-Beck 2005:ix. &se Bugnion in Chatham House 2005:1.

™ Pictet 1985:6-7. However, Gasser 1993:6, SassaliBouvier 2006:121 and Pictet, ibid at 6, sulitt some of
the rules, had humanitarian effects although thightmot have been their purpose, for example imfrg from
killing prisoners of war in order to have slavef this regard, although foreign to a modern auckerBelli
1936:85-86 justified the phenomenon of slaveryhit this in effect saved persons that would haee diherwise.
Hence, Belli maintains that nature itself exhohattit is ‘humane to spare a captured enemy andonkil him’.
Gentili 1933:331-332 also accepts slavery to prevée killing of the captured enemies. See alsotiGs
1925:692.

> Gasser 1993:6, McDonald 2008:224 as well as Sa@sdlBouvier 2006:122. Confirming the inclusichneany
modern rules on warfare in théahabharatais Ahamad in hidnaugural Addressn Maybee and Chakka 2006:20.
Regarding th&kamayanasee WeeramantryEhe Revival of Customary International Humanitarlaaw in Maybee
and Chakka, ibid at 33, who reflects that this egpéted that ‘[tlhe purpose of war is not to exteate your enemy
and destroy his countryside. The purpose of Waat all, is to subjugate your enemy so that yowo loze in peace
with him thereafter'.
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hostilities’® According to Pictet, some of the provisions in #mcient texts of India are very

similar to those contained in titague Regulationsf 1907 pertaining to the laws and customs of
war. Thus, we find provisions forbidding warridrem slaying disabled enemies or adversaries
who had surrendered and the wounded were to bébaekthome after they had recuperated. Also,
certain weapons were forbidden, the taking of tlieessary’s property was regulated, the
conditions of a prisoner’s detention were stipudagand it was not permissible to order that no

quarter be allowed’

It was approximately in 2000 B.C. when cities trolygan to emerge, nations were organised and
relationships between different cultures were eated that the first rules were developed of what
was to become known as international law. Thesstdmary) rules were naturally rudimentary,
but they constitute the first link in the chain odbntemporary CHIL's development. For the
Sumerians, war was already an accepted institutizaracterised bynter alia, declarations of war,
chances for arbitration, immunity for enemy messen@nd peace treaties. Likewise, the ancient
Egyptians were mindful of their fellow human beiragsis clear from extant commandments such
as that even the enemy should be given food. Ttiiéeld signed declarations of war and treaties of
peace. They also normally refrained from Killige tinhabitants of a conquered city. However,
when the enemy city resisted these invaders, tpelpoe was dealt with more harshly; yet, even
then, seldom through the massacre of everyones priaictice was in stark contrast to the atrocities
committed by the Assyrians during their campaigimsGreece, reason and the notion of justice as a
part of natural law become very important. Accogly, in Homer'sllliad we find a war
containing truces and respect for the vanquish&l@éxander the Great also treated his conquered
foes humanely although captured enemies in Greecante the property of the winner. In addition
to the practice of these ancient civilizations,|lgdophy also had a role to play. Thus the Stoic
school of philosophy, with its notion of love peratiag every living being and in turn reaching out
towards other persons, firstly relatives, then aguances and eventually the whole of humanity,

even enemies, caused war to look abglird.

® McDonald 2008:224. The Hammurabic Code emanated Babylon during the eighteenth century BCE, elfiie
Justinian Code came from the Byzantine Empire dypitie sixth century BCE.

7 1985:8-9. Bugnion 2008:59-60 indicates that soates of ancient times will inevitably reflect valsiand needs of
their civilizations which differ from our rules ¢bday. Thus, for example, the Greeks were nottiyveoncerned
with what happened to their prisoners — often tloitgvas enslavement or slaughter. The dead wenegver,
treated with considerable care.

Pictet 1985:7-10. However, according to Picteigl iat 11, the Stoic doctrine really only gainedmemtum after
Rome had subdued the known world with various bjowdrs. For the (Stoic) notion of a universal heshood,
see Gentili 1933:67, Grotius 1925:14, De Vattel@81Rachel 1916:157 as well as Verdross and K4a8883:18-
19. It was the Romans who were responsible fofjtisé war’ doctrine, which was later revived iretmiddle ages.
See also Dugard 2005:11 who states that the réatseonational law are already evident from theypans, Jews,
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Clearly, these rules came into existence many cestago and their continued relevance today is
indicative of their universal, timeless nature.rtRarmore, it is probable that these rules were not
formally promulgated. Thus, a question ariseabe basis of their origin. Do we dare deny that
they must have been derived from natural law? usthbe emphasised that this question is still
relevant for contemporary IHL, because the rulegehramained very much the same over millennia
(although their form has changed somewhat due dofaht that some of the rules have become
codified in treaties while some have remained usiay applicable as rules of CIL). Therefore,

much can be appreciated regarding the functioninth@® modern day equivalent rules when the

historical and foundational roots of these priregpand rules are properly scrutinised.

Many religious teachings deal directly with rules¥ar. In fact many of the initial rules pertaigi

to armed hostilities had a religious, rather thdegal, foundation, and the influence of religiam o
ideas about which type of conduct against otherdnreings was appropriate was appreciéble.
Hinduism, for example, allowed each individual &tetmine his own destiny. Buddhism, on the
other hand, focused on compassion and mutual assest Lao Tzu saw man’s function in his
service to others, Confucius advocated a sort tofiiam based on solidarity and intelligence and
Meh-ti proposed a universal notion of love. Zoteagaught the Persians tolerance and Cyrus
treated his enemy in the same manner as he dioviissoldieré® Regarding the ancient Hindu
law on armed conflict, Bugnion submits that it viesed ormumanity— believing all humans to be
the children of one Creator, recognising the diffexe between military objects (which could be
attacked) and civilian objects (which could notatecked) and limiting armed hostilities mainly to

combatant§® In Islam, the Qur'an prohibits acts of aggresgierpetrated by Muslims and exhorts

Greeks and Romans. Searl 2001-2002:275 considetii$ gentiumentails the ‘law of nations' — the beginning of
public international law. The origins of this cept lie in Roman law, where thes gentiumwas a private law
based on the customs of different nations and wiigh then applied to foreigners living in the Roneampire. See
also Oppenheim 1937:70, Brierly 1963:17 and Vil@971:542. Best 1997:290 indicates how the conteargor
international law has returned to this ancientarotiinternational law has rediscovered those ofabts which its
ius gentiunprecursor had in the idea of a world-wide humadkmwhose members the sense of universal brother-
and sisterhood would not seem alien, and among whatoal respect and goodwill should be observalift. and
human rights law are the areas of internationalidngre thisethical foundatioris most evidently needed and relied
on, where it is therefore most important — and wheis incidentally most precarious'. [Emphasided.]

Evans 2005:14. See also Nicodlgelcome address Maybee and Chakka 2006:8. Weeramanifiis Revival of
Customary International Humanitarian Law Maybee and Chakka, ibid at 37, reflects ceneé@pons prohibited
by Hinduism, Islam and Christianity. Ibid at 38g@/amantry confirms that while Buddhism rejects, Wwaemains
important for the psychological investigation thefreAlso, ibid at 16, Evans submits that it is geally considered
that IHL rules emanated from Christian writers. uShthe distinction betwedns ad bellum(right to go to war in
which just war theories are included) and in bello(right during war) emanated from Christian writing

8 Pictet 1985:8.

8 2008:60.
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respect for human if¢? In the Christian tradition, the Old Testamentotlgh thelex talionis
established a limitation on violence as only ahoot an eye could be exacted as punishment, not
death. Other passages of the Bible also prohibited Israelites from killing enemies who
surrendered and commanded that the wounded, wochédren and elderly be shown mefy.
The influence of Christianity also pertains to ghevation of the human being as a creature worthy
of respect and having dignity. Killing a fellowman being would clearly be contrary to this tenet
and the Bible itself prohibits murd& The influence of religion on the development of ldes of

war has been significant and, moreover, continuesinfluence this branch of law in the
contemporary international legal order. In fadhjles considering the recent ICRC Study on CIHL
(which will be discussed in Chapter 4), Weeramahay opined that it would be useful to consider
the principles of warfare that emanate from Hindyihristianity, Judaism and Islam. This
argument already alludes to one of the main tewietise present dissertation, namely that the laws
of war (including any restatement thereof like tG&kRC Study) must be bolstered by the moral,
natural law norms which historically informed itrf@n enhancement of the proposed rules'
normativity. As Weeramantry assertsfdrs of course are to be condemned as they anatrtinest
form of barbarism. But within this barbarism, let see at least a few rays of sunshine, some basic

principles and rules so that if there is a warséhieasic principles of humanity will be respected:'.

In the Middle Ages, when the notion dfiivalry — comprising notions of military honour — was of
paramount importance, the knights adopted certaut sules relating to their fighting. It mustsal

be noted that the notion of chivalry has endurethéopresent da¥. The traditional motives upon
which knighthood was established included faitlyalty and love — these elements manifested in
honour, the spirit of service, mercy and moderatiorhese precepts directly contributed to the

development of international law since declaratiohgvar, the prohibition of certain weapons and

See Suras 2 and 5 respectively. lllustrativelsaSudetermines that: '...he who slayeth any oniess it be a person
guilty of manslaughter, or of spreading disorderthie land, shall be as though he had slain allkmdnbut that he
who saveth a life, shall be as though he had saledankind alive'. (Rodwell 2005:489.)

8 For example Deuteronomy 20:10-14. See also E2865:14-15, McDonald 2008:224 and Pictet 1985:8.

®  Pictet 1985:12.

8 Weeramantry'€losing Remark& Maybee and Chakka 2006:225.

8 Gasser 1993:6-7, Meurant 1987:239, Oppenheim 1980:McDonald 2008:224 and Bugnion 2008:59. Pictet
1985:7 and 12 also refers to the influence of thiéon of chivalry. Meron 2000a:242-243 observeat tlules of
chivalry, humanity and values emanating from relighave always influenced the law of war especiadstaining
to the protection of the elderly, women, childrem athers deemed incapable of bearing arms. Thisch of law
has also come to include rules protecting combsitaividently, the dichotomy between military nestgsand
restraint on belligerent conduct is a characterisfi this branch of law. In this regard notionsabfivalry and
humanity served as a counterweight to military sseitg. See also Bedermamternational Law Frameworkn
Weston, Falk, Charlesworth and Strauss 2006:3&degathe natural law beliefs in the Middle Agetatimg to the
fact that international law emanated from univexsdlies and norms.
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the status of persons bearing a flag of truce $tem them®’

Further impetus was giveto the development of international law (and esgBcilHL) during
1540-1648 when great expansions occurred in thésizhr world as explorers began to enter the
New World. These expansions provided internatidenal with a challenge seeing that these newly
discovered territories were neither Christian nonfan and, thus, neither Christian laws noritise
gentiumcould hold sway over the relations with the inltatis of these territories. Accordingly,
the basis of obligation was obliterated from thecatled universal(which in fact was a European
and Christian) law of nations. However, CIL woecherge to form the essential foundation for a
general law of nation$ At its start, international law was substantiatlystomary in nature.
Therefore, it was inevitable that the earlier inaonal law scholars would focus on custom and its
unwritten corpus of rules. Initial explanations webased on natural reason. Therefore,
international law was deemed to be the necessamnaiion of the laws of nature and was
determined through the use of rea&bn. Furthermore, international law was accepted eiagh
derived from 'universal, objective, and discovegdiatural” principles®® The importance of these
initial writers on IHL is due to their comprehensitreatment of their subject regardless of whether
it pertained to peace or war. The (continued)iigance of these works for IHL resides in the fact
that these publicists relied gminciplesand rules (which had to be observed by statesguwvar
and peace). These publicists wrote prior to th& fnodern treaties, and the source from which
they derived these rules and principles can beougnatural law, right reason, common sense
and customary rules of the time. Therefore, afl@igosition on some of these eminent jurists'

views will strengthen the notion of the univergatind natural law basis of IHi.

By referring to some of the substantive rules arcpples furthered by these writers an interesting

and informative comparison might also be made it proposed rules of the ICRC Study.

8 Pictet 1985:15.

8 |esaffer 2002:119. Lesaffer, ibid at 125, subrtitst in understanding the fact that the Christigstem would not
be effective in dealing with the New World, Framcigle Victoria contributed to creating a more urseéand less
Christian approach of international law and relagio Compare Phillipson 1915:178.

89 Cohen 2007:79 submits that De Victoria and Sutsek such a view of international affairs plus sotimeological
considerations.

% Anonymous 2008:1224.

%1 The selection of publicists offered here include Degnano, De Victoria, Belli, Suarez, Ayala, GinGrotius,
Zouche, Rachel, Textor, Van Bynkershoek, Pufendidlff and De Vattel so as to provide a rather coghgnsive
survey of the various theoretical approaches &riradtional law (including the precursors of Gratitle positivists,
naturalists and Grotian traditions) and, therebysttengthen the present dissertation's findinger this division
between positivists, naturalists and Grotians,@ppenheim 1937:88-91, Phillipson 1908:30-31, Fia06A0:17-21
and 24 as well as the discussion in footnote 1&&e

2 For ease of cross-reference, the appendix conglii$1 proposed black-letter rules of the ICR@dStas well as
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Furthermore, through these considerations thedaterectedness of the laws of waatural law

principles like humanitand CIHL will also become evident.

Giovanni da Legnano (d. 1383) had already complatéetatise on war in 1360 and needs to be
mentioned as this treatise effectively usheredhégeriod where publications on international law
began to emerge. Although Da Legnano's treatisewréten in a period very alien to our own,
and although it relies on theology, moral philosp@ind various other aspects which would be
deemed foreign for a contemporary treatise on watill has some value since he already accepts
that quarter should be given to the general oktiemy who does not resist any longer, thus already
reflecting mercy, moderation afimanity that trickery in war is allowed (provided thategonot
relate to false statements or the breaking of am®) and thamercyshould be allowed to those

captured in war unless doing so would entail a flearthe peace will be disturb&l.

Francisco de Victoria (1480-1546) and Francisco r&ua1548-1617) were responsible for
asserting, prior to Hugo Grotius (1583-1645) andrameffectively than him, that natural law,
separate and independent from God and based onnhurare, bound natio$. Barrie
summarises the views of De Victoria and Suarehat they believed that all human laws originate
with God and are subordinate to Him. Natural laasubsumed partly by the Holy Order and
revealed partly through the Bible. To the contr&@yotius was a rationalist, who determined the

content of natural law through the universal reasuh not through the Holy Ord&t.

De Victoria maintained that various states existha world which derive their existence from

human nature and were therefore equal in termsiwiral law. All of these states were also part of
one global, international order constituted by miadk Since the final goal of a state was the
common good of its subjects, the final goal of timternational order was the common good of
mankind. Furthermore, since the international ovdgs under the sway of the rules and principles
of natural law, the human law of nations 'could cottradict the divine or the natural law as the

normative authority of man was vested in the diviikand the natural ordet®. The importance of

footnotes with the essentially comparable rulethefinternational jurists to be considered in thespnt section.

See the introduction of Holland in Da Legnano 1Bd &vii-xviii and xxvii. For the rules, compar®a Legnano,

ibid at 254, with proposed rules 46 and 47 of tBARC Study regarding quarter and thbses de combattompare

Da Legnano, ibid at 271, with proposed rule 57 hd tCRC Study pertaining to ruses and also compae

Legnano, ibid at 274, with proposed rule 47 of tBRC Study.

% Villa 1997:549. Regarding the influence of theaBigh School, see Phillipson 1915:175-176.

% Barrie 1983:174.

% |esaffer 2002:123. Lesaffer, ibid at 124-125,msiib that the human law of nations is in fact sabje divine and
natural law in De Victoria's eyes not independeotrfit. If, however, states and princes are baothiexct to the
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a higher, teleological purpose for mankind in tgality is clear from this. Also, to reach this
common good, rules had to be made in conformity watural and divine law. In this regard, it is

argued that recourse to fundamental consideratibhemanitywas inevitable.

A principle elucidated by De Victoria is that weegsrohibited from taking up arms against those
who do not injure us: killing innocent people ippibited by natural law! De Victoria's stance on
this point is that intentionally killing non-comlaatts, even if those non-combatants are infidels, is
wrong. Since the foundation of a just war is garin— a violation of a right, and a non-combatant
has not perpetrated such an act, killing such acoombatant is unlawfdf Also, regarding
whether the enemy combatants should be spared wftery, De Victoria answers in the
affirmative, believing that considerations lmimanityshould temper the punishment meted out to
enemies’ De Victoria also maintains that it is not rightkill someone who is suspected to cause
danger in the future aavil should not be done to avoid greater &%l It is submitted that these
notions are completely congruent with modern viewss non-combatants and the balancing of
military necessity with humanitarian consideratiertherefore, De Victoria's position also precedes

and confirms some of the findings of the ICRC Sttfy

common good of the international order and botlur@tand positive binding legal rules — how carstheules be
enforced? De Victoria found the solution in thghest authorities in the international legal ordehe sovereign
powers themselves. Lesaffer, ibid at 128, consrthat since law enforcement was left to the highathorities in
the international order — states — war became lthlmate measure of enforcement in the internatidegdl context.
But these authorities also were the sole actojadge their own actions and whether their conduotrpted the
interests of the international community, they werare likely to defend their own interests everhvirce if need
be.
" De Victoria 1917:171 and Phillipson 1915:190. Qame De Victoria, ibid at 179, who prohibits thayshg of
children, women, agricultural persons, clerics, mera of a religious order and the rest of the pealeecivilians
who are deemed innocent until the contrary is pnavéh proposed rules 1, 6, 27 and 134-138 of @RC Study
on CIHL regarding the principle of distinction bet@n civilians and combatants, the loss of civilpotection
when arms are taken up, special protection forgials personnel until they take up arms and thecifipe
protectionsvis-a-viswomen, children and the elderly respectively.
De Victoria 1917:178Compare proposed rule 1 of the ICRC Study on CIHL.
De Victoria 1917:182-183. Bearing in mind thegiin which De Victoria wrote, it was an importaoihcession to
humanitythat, in his view, not all the guilty among theeary ought to be killed. Hence, the nature of tfienze
and the amount of damage caused by the enemy rausirsidered when deciding upon revenge and pueishm
‘without any cruelty or inhumanity’. De Victoriabid at 185-186, resorts tquity andhumanityas guidelines to
ensure that punishment exacted in war is propateoto the fault it seeks to remedy. Evidently gunishment
inflicted on the guilty must further equity and hamity. Compare the essence of proposed rule 4Ae0fCRC
Study on CIHL prohibiting attacking someohers de combatvho intends to surrender or is in the power of the
adverse party; also compare proposed rules 87n@9@ of the ICRC Study on CIHL.
De Victoria 1917:180. [Emphasis added.]
Further rules are proposed by De Victoria that@mmparable to those postulated in the ICRC Studgnce, De
Victoria 1917:173 mentions that the death of inmisenay not be ordered and, if it is done, soldmust not fulfill
the order as they would be just as guilty of thierfe by consenting to it than the one who ordénedslaughter.
Soldiers are not excused when they engage in tiestihala fide Compare proposed rules 151, 154 and 155 of the
ICRC Study pertaining to individual responsibilaynd superior orders. De Victoria, ibid at 180pascepts that
those things which the enemy may use against yeovammight be taken from the innocent such as slaipas and
engines of war. In this regard, compare proposts 49 and 51 of the ICRC Study. However, De d&fiet ibid at
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When evaluating the merit of De Victoria's workiritist also be borne in mind that during his time
the powerful monarchs commanded and the weak hadnply or face annihilation. Therefore, to
advocate against the performance of the most dukadftions during military operations was
deemed to be an exceptional concession taémeands of humanityather than a duty due to the
opponent and the public opinion of the (civilised)rld. De Victoria's work thus illustrated that
certain inevitableules and principlesapply to states in their relations to each othieetiver in war

or peace. Accordingly, De Victoria emphasisesithgortance of considerations btimanityfor
ensuring the universal applicability of his dootsn®

Another influential writer on the laws of war wheflected the importance of considerations of
humanitywas Pierino Belli (1502-157%%% By rejecting punishments for soldiers like toetuwork

in the mines and other similar degrading treatmBet)i seems to provide a forerunner of the
provision that soldiers should not suffer cruel,greling or inhumane punishmehts.
Furthermore, he deemed harming prisoners to be s#thge and barbarous. Hence, prisoners
should not be treated cruelly or killed on a whfth.Humanity as principle also seems evident from
Belli's assertion that the declaration of war (Whigas still needed in his day to commence armed

hostilities) and the actual attack should not hapgdenost simultaneously so that the opposing party

180, allows the confiscation of the innocents’ mpas well as the destruction of their grain andsherif this is
necessary to decrease the enemy’s resources. D&tiVictoria tempers this with considerations ofifanity in that
if the war can be effectively continued without peting the agricultural and other innocent popigkatthen such
despoliation should be refrained from.

Phillipson 1915:196-197. See, for examples oésulvhere considerations of humanity are evidentVi2éoria
1917:178 where he dissuades from war when it willse excessive loss as compared to possible gainibid at
184-185 regarding the sacking of cities. Althoughaccepts collateral damage, De Victoria, ibid @, further
evidences considerations of humanity by postulasimimitive form of proportionality in attack (twe compared
with proposed rule 14 and, generally, proposedsrlie 24, of the ICRC Study): ‘Great attention, heare must be
paid to the point already taken, namely the ohligeto see that greater evils do not arise ouhefwar than the war
would avert. For if little effect upon the ultinegissue of the war is to be expected from the stayof a fortress or
fortified town wherein are many innocent folk, ibuld not be right, for the purpose of assailingwa fuilty, to slay
the many innocent by use of fire or engines of mraother means likely to overwhelm indifferentlythonnocent
and guilty. In sum, it is never right to slay théltiess, even as an indirect and unintended resuttept when there
is no other means of carrying on the operations jofst war...”. See also Suarez 1944:845-848 ayalaA1912:33
(especially in comparison with proposed rule 21hef ICRC Study). Subsequently, De Victoria, ibidl85, also
prohibited soldiers from looting or burning withadie authority of their general or sovereign (thttelr provision
being a result of the time in which he wrote). Qame proposed rule 52 of the ICRC Study which it
pillaging.

See the comments of Scott in the IntroductionediB936:11a-14a.

Belli 1936:186-187. Compare proposed rule 90haf ICRC Study regarding cruel treatment of civiisand
personshors de combat However, ibid at 222-223, Belli admits that twg might be appropriate treatment for
deserters.

Belli 1936:85-86. However, bearing in mind theipé in which he wrote, Belli submits that it is reomerciful to
refuse to accept surrender and rather to fightedinish. It is submitted that although this @mtrary to the modern
approach, it nonetheless indicates how seriouslyi Beemed the duty of treating prisoners withoutieity.
Compare proposed rule 90 of the ICRC Study reggrdinel treatment of civilians and persdmss de combat
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will have time to react (possibly to comply withethequired claims and thus to prevent bloodshed)
and prepare itself® Further, Belli refers to the view of some thatd@rs are under a higher
standard ofnorality compared to other persotf$. Belli thus aided in entrenching considerations of

humanityin the jurisprudence of the laws of waF.

Already from a youthful age, Francisco Suarez fotivelaw of nations to be universal, historical,
customary, subject to derogation, often identifalith negative natural law and based on common
customs®® Garcia y Garcia summarises the conclusions rdaepeSuarez in hisnagnum opus
the Tractatus De Legibus ac Deo Legislatoas, including, firstly, that the norms found in tlagv

of nations are not necessarily included in eitherids naturaleor ius civile Suarez distinguished
international law from natural law. He submittbdttithese forms of law coincided partly due to the
fact that both are binding on man to a certainrexteoth apply to man and, lastly, both recognise
prohibitions, concessions and permissions. THereifices Suarez noted included that international
law cannot be as immutable as natural law, thabbiigation to follow international law's precepts

do not derive from a process of conclusions drasmemffirst principles as is the case with natural

105 Belli 1936:79. See also De Vattel 1916:254-25@rethe indicates that the declaration might be nssteprior to
hostilities in the hope of compelling the adversargomply with the required claims.
197 Belli 1936:208.
198 Further rules are mentioned by Belli which miglkt domparable with the ICRC Study. Hence, Belli8:88-89
maintains that deceptions are lawful if they arétreacherous. Wit and arms are therefore to ke against the
enemy provided that there is no wrong or treachevplved. Compare proposed rule 57 of the ICRCdgtu
regarding ruses in war. The use of poison as weaas also rejected by Belli, ibid at 89. In tregard, compare
proposed rule 72 of the ICRC Study pertaining ts@o. The elderly and very young were held by iB#did at 15,
to be exempt from military service. See proposgesr136-138 of the ICRC Study regarding the speciztection
accorded to children and the elderly. Belli, ibidl6-17 and 81, likewise acknowledged that theggleould not be
harmed unless they took up arms themselves. s$rrélgiard, compare proposed rule 27 of the ICRCyStghrding
religious personnel. For the view that a cleartjust cause must not be pursued by the soldieeyBsdli, ibid at
63-64. Compare proposed rules 151, 154 and 1536eofCRC Study pertaining to individual responsipibnd
superior commands. Belli, ibid at 131, opines tits should not be plundered unless some saamifiwrong and
crime was committed by the whole community (or #ast majority thereof). In this regard, a comgpani with
proposed rules 14, 50 and 52 of the ICRC Studyilergaproportionality in attack, the destruction ehemy
property and prohibition of pillaging might be made
Garcia y Garcia 1997:27. Suarez 1944:348-34éritbesl theius gentiumas having its basis in a philosophy of
reason: 'The rational basis, moreover, of this plaidaw consists in the fact that the human rae, howsoever
many different peoples and kingdoms it may be diglidalways preserves a certainity, not only as a species, but
also a moral and political unity (as it wem)joined by the natural precept of mutual love amercy; a precept
which applies to all, even to strangers of evertiama Therefore, although a given sovereign state,reconwealth,
or kingdom may constitute a perfect community geli, consisting of its own members, nevertheleash one of
these states is also, in a certain sense, and digwelation to the human race, a member of thatarsal society;
for these states when standing alone are neveeltsufficient that they do not require some mutasasistance,
association, and intercourse, at times for thein gneater welfare and advantage, but at other theeause also of
some moral necessity or need. This fact is madefesarby actual usage. Consequently, such comiesriiiave
need of some system of law whereby they may bectdideand properly ordered with regard to this kofd
intercourse and association; and although thatagaiel is in large measure provided by natural reasas not
provided in sufficient measure and in a direct nenwith respect to all matters; therefoiewas possible for
certain special rules of law to be introduced thgbuhe practice of these same natioRer just as in one state or
province law is introduced by custom, among the human race as a whole it was possiblelaas to be
introduced by the habitual conduct of natibongEmphasis added.] See also Sherwood 1926:21-22.
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law and also that natural law applies to all andrily disobeyed through some error while the law
of nations is observed in general by most peo@econdly, Garcia y Garcia submits that Suarez
found international law to be a universal law wigtgard to its ambit of application. Accordingly,
this law is not limited to a state or nation, buapplies to all people and all realms. Thirdhe t
law of nations is a human law as it is directedydwerning the human species and it is valid for
each human. It is therefore a law containing notmsegulate relationships and coexistence
between men and it serves as the foundational basevery code of positive law. Fourthly, the
law of nations is positive law as it emanates framauthority which has the competence to make
universal juridical rules positive through derivirggrtain principles of natural law as logical
conclusions. It is submitted that the natural léaundation of international law (and, by
implication, IHL) is apparent from this observatioBarcia y Garcia submits, fifthly, that the lafv o
nations is found to be a voluntary law in the opmof Suarez as it emanates from the will of the
legislators. These notions of a positive, voluntiamw were very important to Grotius who built
thereon. Sixthly, because it is positive in natihe ius gentiumis believed to be customary in
nature, on account of 'its general and continuoastjge by all or nearly all nations, and it has it

origin in the customs of all or nearly all peopfé8'

Naturally the law of nations isnwritten human law according to Suarez. Unwriteem is formed
from customs. A major difference between the ldwations and natural law is found in the fact
that the former is based more on customs than tmejeandvice versan the case with the latter.
Seventh, the basis of tles gentiumis the consent of nations, which causes whatéaretis of
natural law to be made positive and to constitatens only found in such consent itsEff. Suarez
writes from a pro-peace point of view. Naturallgms in opposition to notions of peace and, thus,
it needed to be addressed. War was acceptedeadity which had to be regulated someHdtv.
Although Suarez distinguishes international lawnfroatural law, it is submitted that he accepted
natural law to form the basis from which the pnoles and rules of international law were derived.
Furthermore, Suarez acknowledges the universalenatuinternational (and by implication IHL)
law and he also emphasises the inevitable andatrugie played by CIL as a formal source of
international law. Finally, the substantive rutdsvar he proposes also contribute to the promotion

and entrenching of humanity as central principlehefius in bello*® Illustratively, then, Suarez

1101997:28-31 and 33. Regarding the natural lawsbafsihe rules to be derived, see Verdross and IiKd883:21.

1 Garcia y Garcia 1997:31-32.

12 Sherwood 1926:26-27.

113 Ccommon soldiers, according to Suarez 1944:832-883)0t have to investigate the justness of a Warey ought
to go to war when summoned, but not if it is appatkat the war is unjust. When there seem totieations that
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opines that innocents, including women, childred atihers who are unable to bear arms should not
be killed even in the case where the opposing farmeld not be able to get redress for the injuries

it has suffered otherwise. This is because slayingcent persons &ssentially evit'*

Balthazar Ayala (1548-1584) is the next eminengénmational jurist to which the present scrutiny
turns. Humanityandclemencyare, according to Ayala, important factors to Ibsesved in war,
although he does limit their application due to filoet that severity must be employed for the state
in cases of necessity. He continues that kindaegshumaneness not only appease soldiers and
citizens but also contribute to better interactiwith enemies. This is due to the fact that
humaneness defeats anger, diminishes hatred amgjlasithe enemy’s tears with his blodt.
Ayala submits that the intent to harm, to resorténgeful savagery and the lust of conquest must
be entirely absent when commencing a war. Itlsrstied that, although this pertains to the ad
bellum it reflects humane considerations mindful of hongignity!'® Ayala also refers to a
principle formulated by Cicero that it is a duty war not to treat the conquered severely since
mercy and appeasement are the characteristicgat and eminent person. Punishment should
thus be limited*’

the war is unjust then the soldiers will have teeistigate the truth of the matter. (Although tspect is related in
terms of theius ad bellumit seems that the idea of not following supenaders when they are manifestly illegal
emerges, something which is accepted iniglsan belloas well.) In this regard, compare proposed rlifek 154
and 155 of the ICRC Study pertaining to individtedponsibility and superior commands. Capturingtypduring
wartime is allowed to soldiers according to Suaibkir] at 840. See also the stricter distinctiorsde by Ayala
1912:36-39 regarding booty, which is nonethelessepted in particular cases. See also the comnoértyala,
ibid at 40, thatres sacrawere not liable to be captured as war booty. &se De Vattel 1916:292 and Gentili
1933:315. Compare proposed rule 49 of the ICR@ySithich provides different limitations on war bgotSuarez,
ibid at 845, admits that a rule seemed to be emgrtifiat ecclesiastical persons and property wetréortze attacked
except when the citadel or church was used bynkeng as a defensive camp. Compare proposed rdjes7land
38-41 of the ICRC Study regarding civilian objebexoming legitimate objects of attack when theyused for a
military objective, the protection accorded to galus personnel and the protection given to cultofgects
respectively. See Suarez, ibid at 845-848, reggrgdroportionality in attack and compare proposéd 14 of the
ICRC Study. Suarez, ibid at 852, accepts the tser@agems in war provided that they pertairh®doncealment
of plans and not the relating of lies. Comparepsed rule 57 of the ICRC Study regarding rusegan

Suarez 1944:843-848. Compare proposed rules 11846138 of the ICRC Study regarding the principfe
distinction and special protections accorded to wonchildren and elderly in war. Suarez, ibid 40,8accepts that
losses might be inflicted upon the enemy during imaorder to obtain redress or to ensure victont, e rejects
inflicting these losses on innocent persons wheg thould cause an intrinsic injury. Compare preubsule 1 of
the ICRC Study regarding the distinction betweemlgatants and civilians. Although Suarez, ibid 5®,8allows
the victor in a just war to use the property of émemy in any way he sees fit to perpetuate pebosations, he
must spare the lives of the enemy. Compare praposies 47, 87 and 89 of the ICRC Study regardimg t
treatment of civilians and persohsrs de combat

Ayala 1912:107 and 132.

Ayala 1912:10 and 95.

Ayala 1912:105. Further, see Ayala, ibid at 38 44-45, who confirms that the intentional killio§ women and
children during war is prohibited since it was dageful; however, capture of women and children aiésved.
Furthermore, clerics and members of a religiougioete also deemed to be innocent until the contsaproven.
Compare proposed rules 1 and 134-138 of the ICR@yStegarding the distinction between combatant an
civilians as well as the special protections gitemvomen and children. Regarding clerics, compaoposed rule
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For Albericus Gentili (1552-1608), the law of natsois the law which all states (or the majority of
them) agree upott® Gentili believed that war was regulated throughain practices which were
agreed upon, general customs that were tacitlp@t and natural law not (solely) Roman and
ecclesiastical laws anymore. He deemed war tooh&ary to the normal condition of nations and
advocated for peaceful settlements of disputesivenghrough diplomatic negotiations, arbitration
or other pacific methods emanating from naturasoearather than resorting to armed hostilities or
other kinds of violenc&® Considerations ohumanity and human dignityare evident in the
substantive rules of IHL proposed by Gentili, forample, that non-combatants, like women,
children and peaceful peasants, are exempt fromaidnostile treatmerit’ Indeed Gentili states
that it seems cruel — and, therefore, unjust -nleash fury on the innocent and wééak. Gentili

also rejects cruelty and savagery against the \shed'?> Subsequently, Gentili submits that it

27 of the ICRC Study. Regarding hostage-takingglAyibid at 33, seems to opine that it is not pesible against
innocents when it is accompanied by the inflictasrbodily harm. Nonetheless, Ayala does accepirtfiietion of
bodily harm on and even killing of innocents in easvhere the hostage-taking could not have bedorped in
another way. Clearly, Ayala attempts to 'humartise'taking of hostages, which was an acceptedgrhenon at
the time. Thus, compare the prohibition of the €C8&tudy on hostage taking in proposed rule 96 aodgsed rule
21 regarding less dangerous objectives. Also, &yiaid at 84-87, accepts various trickeries, ruses stratagems
as permissible in war. Compare proposed rule 5thefICRC Study relating to ruses of war. Regaydime
plundering and destruction of cities, Ayala, ibid185, (relying on Cicero) stresses the importaoiceot doing
anything rashly or cruelly. However, ibid at 108yala acknowledges that necessity might serve stifyuthe
destruction of certain houses that may be usefutrititary operations. Compare proposed rule I¥(the essence
of rules 15-24) of the ICRC Study pertaining togmdionality in attack.

Gentili 1933:8 and Phillipson 1911:59-60.

Phillipson's Introduction in Gentili 1933:32a aRdillipson 1911:69-70. For the main text referersege Gentili
1933:20. Nonetheless, for the importance of Rotaan and especially the principles thereof, toldwe of war see
Gentili , ibid at 18: 'Again, are not the followinminciples from the books of Justinian applicatdesovereigns: to
live honourably; not to wrong anothéo; give every man his due; to protect one's chilgte defend oneself against
injury; to recognize kinship with all men; to maitt commercial relations; along with other simitard cognate
matters which make up almost the whole of thos&k&®dhese belong to the law of nations and toats lof war'.
This leads Strenski 2004:642 to opine that adoptiegbasis of Roman civil law was very important &entili to
ground his conception of the law of nations in. cls@n approach he contrasts with that taken by Réoia,
namely to ground the law of nations on biblicalhewity and the Scholastic traditions of natural la@n war as a
last resort see also Gentili, ibid at 15, Suare41837-838 as well as Ayala 1912:8 and 97.

Gentili 1933:251-252 and 260-262 prohibits theyisig of women, children, the elderly, clergy andnfers, unless
they are armed. Indeed, Gentili, ibid at 262, swatty maintains that there cannot be a war againsfmed men.
See also Phillipson 1911:74. Compare proposed Yut# the ICRC Study regarding the distinction besw
combatants and civilians, proposed rule 6 regarttiegorotection accorded to civilians until sughdias they take
up arms, proposed rule 27 regarding religious pemsbas well as proposed rules 134-138 regardiregiap
protection accorded to women, children and therblde wartime.

Gentili 1933:256. Gentili, ibid at 126, also fsxd unjustified that a soldier kills an innocemrgon at the order of
his commander. In this regard, compare proposks 161, 154 and 155 of the ICRC Study regardirgesar
orders and individual responsibility.

1933:285. That severity ought not to be showthé&captured, see also Gentili, ibid at 322-325 22id Gentili,
ibid at 209-210, argues that prisoners are notetslhin as doing so would be cruel and contrariiumanity
Likewise, ibid at 216, he finds that those who soder are, in conformity with the laws of humanttybe spared.
Ibid at 223, he opines that POWs ought to be tcbadth kindness, lest others who want to surrerderdissuaded
through fear of harsh punishments. Finally, altfoentili, ibid at 239, acknowledges that somerharight be
necessary towards prisoners, he still submits ttiiatright must be exercised moderation Compare proposed
rules 47, 87, 90, 91, 92 and 93 of the ICRC Stedparding the treatment of persdr®'s de combai.e. persons in
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will always be unjust to violate the honour of wamelndeed, in light of the unlawfulness of the
killing of women and children, Gentili states tlitais an even greater wrong to inflict upon those
groups a loss of modest§® Evidently, then, natural law considerations, lesytmanifest in the

principle ofhumanity permeated Gentili's thoughf. Hence, the natural law influence on Gentili is
evident when he submits that nothing cruel is &stUnsurprisingly, therefore, Gentili states that
‘not everything which is allowable is honourabl@ne should always consider not only what is

lawful, but also what is honourab&®

For Hugo Grotius (1583-1645) the doctrine of lawtseon a four-fold concept of legal obligation.
The most basic law of nature that regulates theroodl the world is self-preservation: nature and
indeed, every living thing in nature, attempts tstain itself. This is also the essential prireipl

justifying recourse to war — man has a right taspree his own lifé?” The second concept was a
notion of the conformity of aspects with reason,ichhsurpasses corporal things. Third is the
human volitional law or 'positive’ law encompassatignan-made jurisprudence including national
and international, based on explicit or impliedesgnent®® Natural law was viewed as binding on
all humans simply because they were human, in asnto volitional or positive law which varied

greatly from one community to the next. This letb@is to focus on the formé?® Since the

the power of the adversary.

123 Gentili 1933:257. Compare proposed rules 87,r) aspecially, 93 of the ICRC Study on CIHL.

124 See also Gentili 1933:270 where he rejects thew®on of temples, statutes, colonnades, farmsbswand crops.
Compare generally proposed rules 38-41 of the IGREly on CIHL pertaining to cultural property. Eharmore,
Gentili, ibid at 142-143 and 148, accepts a certaiount of craft, deception and stratagems as lawiu this
regard, compare proposed rule 57 of the ICRC Stadgrding ruses of war. Gentili, ibid at 155-1880 rejects
the poisoning of water sources and the use of pdiswar as a direct weapon. See proposed rulegl7and 72 of
the ICRC Study regarding unnecessary sufferingisanoininate weapons and the prohibition of usingspo as
weapon. Ibid at 319, Gentili rejects the devagtatf cities as a means to terrify others. In teigard, compare
proposed rule 2 of the ICRC Study pertaining to tlee of terror. Gentili, ibid at 278-280, also reseto
acknowledge the right to make conventions regarttiegburial of the dead after a battle. Compaoppsed rules
112, 113 and 115 of the ICRC Study regarding theeddeGentili, ibid at 171, submits that murder ddawot be
allowed. Compare the prohibition on murder in mregd rule 89 of the ICRC Study. However, for thpraval of
the harsh treatment of spies, because of the gignif damage they can inflict, see Gentili, ibid1&@B-174, and
compare this with proposed rule 107 of the ICRCd$twhich merely omits to allow spies POW status ddldgws
them a fair trial. Further compare proposed rideoBthe ICRC Study regarding adverse distinctiomelation to
race, religion and the like with the comments ohtBk ibid at 274, that it is contrary to the law§ war to exhibit
cruelty towards enemies due to their religion abid| at 333, that it is forbidden to injure somergig for being of
another race.

125 1933:295.

126 Gentili 1933:259-260. Indeed, Gentili, ibid at934tates that he prefers justice to the lettéh@flaw and honour to
advantage.

127 Ford 1996:343. Christov 2005:564 holds that @rity Grotius' deliberations was the need to achitne correct
balance between the need for self-preservationtlancheeds of the broader spectrum of the humariespecSee
Grotius 1925:51.

128 Ford 1996:343-345. See Grotius 1925:44 and 51.

129 Ford 1996:345. Grotius 1925:38-39 defines the ddwature as: 'The law of nature is a dictateiglitrreason,
which points out that an act, according as it isarot in conformity with rational nature, hasitia quality of moral
baseness or moral necessity; and that, in consegusuach an act is either forbidden or enjoinedheyauthor of
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principles of natural law are immutable, whereas florms of positive law often change, only the
former fall within the ambit of a systematic treamn>° Grotius himself seems to accept that
beyond the law of nature there is basically no tmmmon to every natiol* Again, like Suarez,
the conclusion is reached that natural law is dsdnthe only universal law applicable to
mankind in its entirety. Grotius' essential naltieev foundations in his philosophy of internatibna
law seem to derive from the Roman Stoicism as d@esl by the Church Fathers and, later, the
Spanish jurist-theologians. Cicero believed thae degal systenregulates the affairs of the
hominum societasThis universal law exists eternally and it massgnd guides the whole world.
This idea was also taken up by the Church Fatlérs,maintained that all people are one in Christ
irrespective of their heritage. The influence ofts ideas on Grotius is evident from his statement
that there exists one law for states and thatléfwismakes no distinction with respect to religian o
race, nor East or WestAccording to Grotius, this universal law determirtbat states may not
commit unjustifiable acts against each oth& The fourth component in Grotius' scheme was
divine volitional law, comprising rules not evidaghtough use of reason, but which gained validity
through a decision of God's wif® Grotius opined that humans have a duty to Godtmdtarm
other humans. States, argues Grotius by analayy,ahduty to God not to harm the subjects of
another state contrary to God's will and the teaghiof Christ® In his article on Oliver
O'Donovan'sThe Ways of Judgmer@arty states that O'Donovan supports the Gradiea that the
international order is already governed by the kimce the law of God and theas gentium
regulate it before any treaty or customary norm e effect® These views led to Grotius
accepting that natural law was central to relatibetveen states since princes are persons and
states consist of people, seeing that personsibjecs to natural law (and states consist of pesson

natural law must apply to stat&.

Lauterpacht expresses doubt as to whether Greies' of the law of nature always functions in a

humanising way so as to lessen suffering. It sesstbough the law of nature sometimes yields to

nature, God'.

130 Grotius 1925:21.

131 Ford 1996:345. See Grotius 1925:44.

132 Barrie 1983:174-175.

133 Ford 1996:345.

134 Barrie 1983:173.

135 2008:339-340.

136 Ford 1996:348. Later Ford, ibid at 364, concluites: 'On the whole, therefore, though he gresithporated upon,
systematized, and internationalized the ideas ®fphédecessor, Grotius' scheme of natural lawislithe basic
contours of the Neo-Stoic political philosophy estated by Justus Lipsius. It finds all individsial sovereign and
subject, brigand and burgher alike — bound by ibtatés of a Ciceronian natural law deriving frdme tictates of
right reason and discernibdepriori by all thinking human beings'.
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the law of nations, but this position is not withaloubt since the immutable law of nature is
claimed to surpass God Hims&if. The caveat has been voiced that Grotius' attematheve a
via mediabetween realism and idealism was based on a rmorglern, namely that he desired an
effective set ofmoral restraintsto be applicable to stat&¥. Grotius was the first philosopher to
formulate a system of rules to guide states irrttedationsinter seduring times of peace and war.
Seeking a common principle which could serve aasashof appeal for all parties, Grotius relied on
natural law, which he believed to be everlastimgnutable and existing irrespective of whether
God did*** Regardingus ad bellum Grotius relied on natural law as the most fundasalebasis

for justifying war*® Grotius states that:

Least of all should that be admitted which somepfeonagine, that in war all laws are in abeyance.
On the contrary war ought not to be undertaken bdoe the enforcement of rights; when once undena
it should be carried on only within the boundsanf/land good faith**

Natural law enabled Grotius to build his systemhwitt having to refer to new or old religious or
political convictions. The law as found in natgan, according to Grotius, be rationally known by
each individual who uses his/or her intellect ccilye Grotius believed the states to be like
individuals who were associated in a society ofestand he applied his natural law notions to the
members of this society? It seems that Grotius, following Francisco Suaseknowledged that
human law may in certain circumstances allow tlwavion of natural law precepts. This seems to
be only apparent violations of natural law for Sazadenies that human law can abrogate a true
norm of natural law. He sees human law as an im@fgation of natural law. Grotius takes this
notion of permissions and makes it applicable te thw of war. Grotius opines that the
international law allows many things which are fdden by natural law. Thus, injustice is
sanctioned for example with regard to belligereotence and the treatment of prisoners of war.
With regard to theus in bellg Grotius also submits that all war captives maymsle slaves in
terms of the law of nations. Grotius sees it aeessity that the international legal order has to
allow injustice in furtherance of humanity as thaght be the most effective manner to alleviate

suffering in the broader conteXt

137 | auterpacht 1946:8 and 11 states that Grotiuss/ieatural law only as immutable in respect of natieexpressly
prohibits and enjoins, but not with respect to éhtssngs it only allows.

138 Forde 1998:639.

139 Elliott 1917-1918:272. See Grotius 1925:13, 4@ 48, Kunz 1961:951-952, likewise Lauterpacht 184&nd
Strenski 2004:643.

140 strenski 2004:643.

141 Grotius 1925:18.

142 Elliott 1917-1918:272.

143 Forde 1998:643-645.
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The eternal aspects of Grotiu3e lure Belli ac Pacishave been summarised as being, firstly,
Grotius' subjection of all international relatiaiesa 'rule of law'; secondly, this rule of law rowtly
emanates from the will of states, but also fromtural law, thirdly, Grotius identified the
community of states with the community of indivitkiafourthly, Grotius was adamant that no
absolute right to warfare existed, but that a dggion should be made between a just and unjust
war; fifthly, the idea of qualified neutrality reghng states not participating in the hostilitie#l s
being able to passively furnish aid to the partydieting the just war; and sixthly, Grotius' idéa o
pacta sunt servandedicates his view of international law as a voargtsystem to which states
bind themselves by way of voluntary agreentéht.For Grotius the jurisprudential precept on
which international law is basedpacta sunt servanda for him the main precept of natural 1a{x.
Barrie submits that thBe lure Belli ac Pacigave the international legal order new content and
dimension, which is still relevant in contemporamernational law, namely that the relationship of
statednter seis based on the law amdorality. Seventh, Grotius was a pacifist whose worksatim
promoting peace. Grotius would have preferredti@tidon and negotiations rather than war, but
due to the fact that wars do occur, he attemptednture that a greater humanitarian element

existed to regulate this most inhumane of circuncsta*®

TheDe lure Belli ac Pacisvas largely a treatise on law in general, witketinational law forming a
(significant) component thereof — confirming thetymand interwoven nature of all lawnlike the
selfish, anti-social man created by Niccolo Mackliy1469-1527) and Thomas Hobbes (1588-
1679), Grotius' law of nature views man as beimgaded by an inherent desire for social life,
endowed with goodness, altruism and morality, &blearn from experience and act in conformity
with general principle$!’ Also, contrary to Hobbes’ and Machiavelli's sigipin towards a moral

duty surpassing desire and passion:

One of the salient characteristics[@$ Iure Belli ac Paciss not only the frequency of the reliance
on and appeal to the law of love, the law of clyaof Christian duty, of honour, and of goodnessl t the
injunctions of divine law and the Gospel: the elamef morality and the appeal to morality are, with

144 Barrie 1983:182-184. Likewise, see LauterpacHi6199-46 and 51.

145 | auterpacht 1946:22 and Lesaffer 2002:127 statethtis notion also emanates from the writingseanBodin and
Albericus Gentili. Some modern writers also haistprinciple as integral to international law, shDumbauld
1935:601 submits that international law derivesoitdigatory nature from a fundamental norm and bstylates
pacta sunt servandas a part of this fundamental norm. Ibid at 605;6Dumbauld continues that this norm is
derived from moral and political considerations @ndietermines the sources of international law hod they are
formed.

146 Barrie 1983:173 and 182-184. For Grotius' patifisee Grotius 1925:33.

147 | auterpacht 1946:18 and 24.
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interfering decisively with the legal charactertioé exposition, a constant theme of the treaffse.

Hence, for example, Grotius (in a very well-knowaspage) states that ‘[tjhroughout the Christian
world | observed a lack of restraint in relationvar, such as even barbarous races should be
ashamed of; | observed that men rush to arms igintstauses, or no cause at all, and that when
arms have once been taken up there is no longereapgct for law, divine or human; it is as if, in
accordance with a general decree, frenzy had opeeén let loose for the committing of all
crimes™*® Evidently, for Grotius (and as it is argued bg thresent dissertation) moral concerns
permeate the international law debate. Not onéydhbtions of individuals are viewed through the
elements of rationality and morality (these elermemte the consequence of deeming law to be
vested in the social nature and inherent goodnéssan) but also the actions of states and the
persons acting on their behalf. One of the charestic elements of Grotius' exposition on the law
is the close nexus between legal and moral rutegulating the actions of both states and
individuals. This is not due to states being Ik@ividuals, but rather because states are composed
of individuals. Also, the individual, in the finaistance, is the object to which all law is dieztt

to further his well-being, development and digrit¥. Although international law mainly entails a
system of rules regulating the affairs of stateis, does not affect thmoral contenf international

law and the dictates of reason and general priegipf law which underpin it. The influence of
Grotius' work has been described as satisfyingctaeing, in the jurist and the layman alike, for a

moral content in the law®!

To summarise Grotius' import for the internatiolegjal order, his tradition may be seen as a living
one since many of his principles are currently pacodified international law and other principles
still provide aspects towards which the internasiocommunity may strivé>? Thus, for example,
although Grotius (and essentially De Victoria afivaecepted that the vanquished foes were at the
mercy of the winner, Grotius submitted that viokerstiould not exceed the amount needed for the
victory and that both non-belligerents and bellages should be spared if possibie. It was

Grotius who established grounds on which non-coartiatmay be excluded from the conduct of

148 | auterpacht 1946:25.

49 Grotius 1925:20.

150 | auterpacht 1946:26-27 as well as Jenks 1954:8and

151 | auterpacht 1946:28 and 52.

152 Barrie 1983:184.

153 Pictet 1985:20. Compare also proposed rule 8thefICRC Study. Grotius 1925:600-601 also refletbist
proportionality in attack is necessary. Compam@ppsed rule 14 of the ICRC Study in this regarctcakdingly,
later, ibid at 756, Grotius finds that the sackcitfes will almost invariably only bring seriousrha to innocent
persons while providing scant consequence fordhlalt of the war and, as such, should be refrdirged.
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war. His argument has been summarised to enttilatmon-combatant would usually be innocent
and that killing that person would bring no advaetao the enemy nor would allowing him/her to
live damage the enemy's chances in the armed confiurthermore, by hurting a non-combatant
the enemy showsruelty and malice while letting a non-combatant live showsderationand
mercy™®® Grotius believed that moderation in war was pussiand he extended this idea even to
the non-Christian world as his natural law theag him to believe that acknowledgement of a
common humanity and acts of common kindness wepeimtiple within each culture or religion's
ability to perform™® According to Meurant, it was due to Grotius' idistion between combatants
and civilians and his recommendation of humandrireat of prisoners of war in himagnum opus
the De lure Belli ac Pacisthat direct attacks on the civilian populationrevgrohibited in the
Western world®® Barrie submits that Grotius gave the internatidea dignity, authority, made it
part not merely of a general system of jurispruéeniout also of a (universaoral code

International law, according to Grotius githicsand law**’
Wouldn't this be the casefortiori for IHL?

Consequently, Grotius also made a significant domtion to strengthen and entrench natural law
principles, like humanity, in his jurisprudence.erte, although he differentiates between the law
of nations and natural law, he evidently seems awotir the latter in linking justice and

considerations of honodt® Indeed, Grotius moves for moderation even whpargy is justified in

154 Best 1997:26. See Grotius 1925:733-737 regardiagen, children, the elderly, religious personsniers and
other innocents. Compare also proposed rules thesessence of 14-21 and 87 of the ICRC Studyr th®
prohibition on killing POWSs on account of goodnessl justice, see Grotius, ibid at 737-739. Forsterations of
humanity regarding the treatment of POWs mindfulheiir health, see Grotius, ibid at 763-764. Coragaoposed
rules 47, 87, 89 and 90 of the ICRC Study pertgirtin personsiors de combatthe prohibition on murder and
prohibition on cruel treatment. Regarding mercyéoshown to those who wish to surrender, see @xoidid at
739-740. Compare proposed rules 47 and 87 ofGREI Study.

Best 1997:28. Hence, for example Grotius 1925460 and 662 accepts the right of the enemy tambuCompare
proposed rule 115 of the ICRC Study regarding thuria

1987:239. Compare also the similar proposed rulsd 118-128 of the ICRC Study.

Barrie 1983:184 and Lauterpacht 1946:51.

Grotius 1925:716-717. For the view that the ldwiations (as opposed to the law of nature) praditiie use of
poison as weapon, the use of poisoned weaponsarmbtsoning of waters, see Grotius, ibid at 653-66ompare
proposed rules 70, 71 and 72 of the ICRC Stidya-visunnecessary suffering, indiscriminate attacks pwidon
as weapon. Grotius, ibid at 656-657, submits thpé is contrary to the law of nations. Compappsed rule 93
of the ICRC Study regarding rape. For the viewt the law of nations allows the destruction andiagihg of
enemy property (including sacred property), seetiGspibid at 658. However, see the need for maiilem under
the law of nature in this regard in Grotius, ibitl #5-751. Hence, Grotius, ibid at 751-753, inthsathat
devastation of things which are of no use in prigdresources for war, like temples and structuwested in
honour of the dead, should be refrained from. Canaproposed rule 38-41 of the ICRC Study. Withard to
ruses and deceit in war, for example, Grotius, #ti®05-622 and 662, accepts pretences, but lfalgghoods to
specific categories. Compare proposed rule 5Aet€RC Study regarding ruses of war.
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resorting to wat>® Therefore goodness, high-mindedness and moderatmbine to alleviate
punishment even when the punishment was fistAlso, due to considerations of humanity,
Grotius rejects fighting which merely shows stréngather than purposefully opposing the
enemy*®® Hence, Grotius succinctly formulates the imporeané humanity as principle in war:
‘Violence is characteristic of wild beasts, andesce is most manifest in war; wherefore the more
diligently effort should be put forth that it beripered with humanity, lest by imitating wild beasts
too much we forget to be humaff. The importance of Grotius for entrenching moral
considerations in the laws of war is, accordinglynfirmed. Finally this dissertation fully support

Grotius’ hope:

Let the laws be silent, then, in the midst of aring, only the laws of the State, those that thetsou
are concerned with, that are adapted only to & sthpeace; not those other laws, which are of giagh
validity and suited to all times. It was exceedynglell said by Dio of Prusa, that between enemidgen
laws, that is, laws of particular states, are moforce, but that unwritten laws are in force, tigtthose
which nature prescribes, or the agreement of nati@s established. This is set forth by that ahéermula

of the Romans, “I think that those things oughtbt® sought by means of a war that is blameless and

righteous™®?

Although Grotius' time differs from contemporarynés, the abundance of wars (whether they are
of a religious, civil or national nature) ensureatthis works remain relevant in the modern context
In fact, the modern appeal for the internationahpwnities to base their relations with each other
on moral principles is Grotian in content. WhiStotius laid down the foundations of an ideal
international law, with his guidelines still appig today, much must still be done to ensure that th
international community moves as close as posdibl¢he ideals stated. Barrie submits that
contemporary international law must, just like @rstinternational law, be based on reason and it
must be reasonable. The foundation of this inteynal legal order must be justice with a
humanitarian basi®®* This emphasis on morality in international lavd @specially IHL is exactly
what the present study advocates. The addres$ihgroanitarian concerns through a universal
natural law seems attainable and significant. il@ortance of natural law as the basis from which
the law of nations was derived is clear from thews of Grotius, Suarez, Ayala, Belli, De Victoria

and Gentili. They deduced principles and ruledHif from natural law long before the first

1991925:722.

10 Grotius 1925:731. Grotius, ibid at 733, continu€sirthermore, from humanitarian instincts, orasher worthy
grounds, he will either completely pardon, or frfieem the penalty of death, those who have desesteth
punishment'.

101 1925:743-744.

162 1925:861.

163 Grotius 1925:18-19.

164 1983:180-181.
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modern treaty was concluded and, through their @rues, the development of IHL gained

momentum.

However, international jurisprudential thought diyed after Grotius and, in order to fully
investigate the truth in the current dissertatipnéposition of the centrality of principles in tlaav

of war discourse, some exponents of the positivistturalist and Grotian traditions must be
considered briefly®®

The first important positivist publicist on intetienal law was Richard Zouche (1590-1660). He
was responsible for the initial shift in focus freamatural law-dominated approach to a method that
emphasised conventional law, and especially custd#awever, while Zouche's focus was on
consensual forms of law for the law of nationsshi# accepted the law of nature and that it was
ascertained through a correct deduction from firsticiplest®® Irrespective, Zouche nonetheless
indicates that a wrong is committed when victorgleet to showmoderationafter their victory.
Thus, refusing to show mereys-a-visthose who surrender and other suppliants are agaritions
both of the laws of war andumanity Moderation will also be exceeded, Zouche indisaif
women and children are Kkilled, burial is deniedthe fallen and sacred places or tombs are
destroyed®’ Accordingly, even this shift in jurisprudentifiought still illustrates the centrality of
certain (evidently higher, normative) considerasitike mercy, moderation and humanity in war as

well as the importance of custom as source ofatws lof war.

185 Oppenheim 1937:88-91 defines the naturalistshasét writers who deny that there is any positiver o Nations
whatever as the outcome of custom or treatieswdrmaintain that all Law of Nations is only pafttbe Law of
Nature'. The positivists, in contrast, includeshavho 'not only defend the existence of a positew of Nations
as the outcome of custom or international treaties,consider it more important than the naturak laf Nations,
the very existence of which some of the Positivilay, thus going beyond Zouche'. (Zouche empbdsiastom
as most important, although he still accepted ttistence of a natural Law of Nations.) The Gratiartcupy a
middle position; hence, '[tihey keep up Grotiustidiction between the natural and the voluntary ladiviNations,
but, in contradistinction to Grotius, they consitlee positive or voluntary of equal importance lie hatural, and
they devote, therefore, their interest to bothelilkSee also Phillipson 1908:30-31 and Finch 200Q1 and 24.
Zouche 1911:1-2.

Zouche 1911:55-56. Compare proposed rules 384,187, 89, 112 and 115 of the ICRC Study pertgirtm
cultural property, persort®rs de combathumane treatment of civilians, the prohibitionmarder of civilians and
the right to bury the dead. Regarding the destrnaif sacred things, see also Zouche, ibid at 1®1- Regarding
whether mercy ought to be shown to those who sdegrsee Zouche, ibid at 157. Regarding deceptonk
falsehoods in war, see Zouche, ibid at 172-173, sé®mingly accepts the former but not the latt€ompare
proposed rule 57 of the ICRC Studig-a-visruses in war. For the apparent prohibition adahms use of poison as
a weapon and the poisoning of wells, see Zoucle aithl74. Compare proposed rules 70, 71 and TBeofCRC
Study pertaining to unnecessary suffering, indisorate attacks and the prohibition on poison. ekmss as if
Zouche, ibid at 180-181, holds that when women tgkarms they lose their protection and that tipe &f women
conquered in war is prohibited. Compare proposéesré and 93 of the ICRC Study regarding the édssvilian
protection when arms are taken up and the probibgigainst rape. For an apparent protection aedai@l priests,
see Zouche, ibid at 181. Compare proposed rutef #ve ICRC Study.
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Three of the later international positivists wi# briefly considered so as to determine whether the
principles argued for in the present dissertation did, irt,faermeate their work as well. In the
process, the argument of this dissertation willsigmificantly strengthened if principles indeed
pervaded the work of those who seemingly attemptedistance themselves from a normative
approach. Firstly, Samuel Rachel (1628-1691), avhitknowledging the existence of natural law,
centralised positive law and agreement (espedialtile form of custom) as the basis of the law of
nations'®® Rachel admitted that there were some consequeriosar which the law of nations
allowed but which were condemned as unjust accgrdirthe law of natur®® Although (on the
present author's reading) Rachel essentially facosethe law of nations and the rules emanating
therefrom, he still importantly maintains thathdve already admitted that there are some rules of
the Law of Nations of this sort, and | have ingisteat such as are repugnant to Natural Law or
Christian piety can and ought to be rejected, asghbendeed, incapable of ever acquiring any
obligatory force, seeing that the supremely gredhaity of Natural or Divine Law prevents
this'>" It is submitted that although Rachel focuses arventional positive law, the importance of

a higher, normative structure still pervades hagight.

Secondly, Johann Wolfgang Textor (1638-1701) emiphdsreason and usage as the essential
sources of the law of nation&. Although natural law emanates directly from remand the law of
nations from usage, some overlapping is allowettha 'both have a common origin in the Natural
Reason which is implanted in us and which is nathéfse than the Practical Intelligence directed
towards moral principles, in the light of which mevhether individuals or nations, can see what
conduct, as being honest and just, is to be addptetthe better ordering of life, and what, on the

other hand, as dishonest and unjust, is to be asdif Thus even a positivist like Textor, for

168 Rachel 1916:157-158. Hence, Rachel, ibid at gifphasises that long-continued use combined wétltdimsent of
those who use it constitutes customary law.

169 Rachel 1916:184 and 190.

170 Rachel 1916:206. Therefore, Rachel, ibid at 186;keemingly allows excessive injury to persons property
during war under the law of nations. Thus, hediitcallowable in terms of the law of war to killomen, children
and those having surrendered. Contrast propoded iy 47, 87, 89 and 134-138 of the ICRC Studyandigg
civilians and thoséors de combat However, Rachel, ibid at 186, 210 and 212, ptibhibits the use of poison,
poisoned weapons and the tampering of wells. Coenpaposed rules 71 and 72 of the ICRC Study jpéntato
indiscriminate attacks and poison. Due to his eption of the law of nature, Rachel maintains ihatcarcely
matters in terms ofhat law who is killed or how. Under the law of natiorRachel, ibid at 186, allows the
destruction and plundering of enemy property, litunder the law of nature (see ibid at 212). Henmder the
law of nations, the destruction of sacred and ialig places was allowed but not the mutilation ofpses.
Furthermore, fraud could be used in war provided thwas not perfidious. Contrast and comparggsed rules
38-41 and 52 of the ICRC Study regarding to cultpraperty and pillaging, but compare proposeds @@, 65 and
113 of the Studyis-a-visruses in war, the prohibition on perfidy and tteatment of the dead.

7% Textor 1916:1.

172 Textor 1916:4. See also, ibid at 8-12, regardtmg overlapping of natural law — which emanatesnfnoatural
reason — and conventional law — which emerges dtigetnecessities of human life.
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example, relies on considerations lbfimanity to condemn the overly frequent flogging of
captives:”® Also, unless imperative military necessity diegabtherwiseclemency moderation
andmildnessought to be displayedis-a-visthe vanquished® Accordingly, even Textor accepts

certain rules which reflect considerations of huityat®

During the eighteentmineteenth antiventieth centuries philosophers clearly beganasebtheir
theories on various assumptions and views that wssentially in direct contrast to the tenets of
natural law'”® Naturally, these perspectives had a significdfece on how the law of armed
conflict was viewed. Phillipson submits that theeun the eighteenth century was for writers to
impose greater duties on combatants and to put hmortations on their rights in armed hostilities.
This was not in conformity with practice of the dayd Cornelius van Bynkershoek (1673-1743),

the third eminent positivist, subscribes to therste position’” Van Bynkershoek held that:

Justice is the essential of war; generosity is @mlyaccident’’® Humanity, clemency, piety, and
other magnanimous virtues are certainly noble,damnot be insisted on by ldW. Reason (by which he
often means the logical rigour and impatrtialitynature) permits the use of all means except pedghinst
an enemy°. 18t

173 Textor 1916:194. Evidently, Textor, ibid at 1861-192 and 306, also maintained that tombs, pslaemples and
consecrated places were inviolate in accordande twé law and therecepts of humanityIn this regard compare
proposed rule 38-41 of the ICRC Study pertainingubural property.

174 Textor 1916:305. Textor, ibid at 187-189, 191 &8, also seems to accept that the unarmed wochédren,

elderly as well as those having surrendered shooide slaughtered. Thus, compare proposed rylég, 87, 89

and 134-138 of the ICRC Study pertaining to théimision between combatants and civilians, treatno€iivilians

and personbors de combatnd the special protection for children, women tredelderly. Textor, ibid at 190, 303

and 306, forbids conduct which is morally baseluding rape. Compare proposed rule 93 of the IGRly.

Textor 1916:151-152 and 157, for example, deemsinful to violate corpses and states that the debsd of the

enemy) should be buried. Compare proposed rul2s 11113 and 115 of the ICRC Study. Textor, ibidl&0 and

186, also accepts the use of stratagems and franadéded that they do not contravene divine lawnatural

probity. Compare proposed rule 57 of the ICRC $tudihe use of poison is seemingly rejected by dexbid at

160 and 186-187. Compare proposed rule 72 of@RCl Study. For the acceptance of collateral damédgeh is

outweighed by the good aimed for, see Textor, #id86 and 191. Compare proposed rule 14 of tRCIStudy

regarding proportionality. For Textor's acceptaotevar booty, see ibid at 197-198. Compare predasile 49 of
the ICRC Study.

Hensel 2008c:63-65.

1908:39.

Van Bynkershoek 1930:17. Van Bynkershoek, ibahtmues that justice '...permits the destructibthe enemy by

whatsoever means, the latter grants to the enenatewér we should like to claim for ourselves in awn

misfortune, and it desires that wars be waged daogrto the rules of the duel which was formerlyréskible in
some states. Considerations of justice permit ust@ larger forces than the enemy, and to userfire and other
devices that differ from theirs, while generositylfids this. Justice permits every manner of dexeiept perfidy,
as | have said; generosity does not permit it ee@parently, when the enemy employs it." Impolyantan

Bynkershoek, ibid, maintains that justice may ks@sited upon, but not generosity.

Van Bynkershoek 1930:26. This leads Van Bynkegkhébid at 27, to state that although the righkiling has

become almost obsolete, this is due to the will al@nency of the victor, not because the right hasn

extinguished. Nonetheless, it is to be noted timatirectly, Van Bynkershoek essentially admits Hikeviating
influence of moral principles by this statement.

180 van Bynkershoek 1930:16-17. The acceptance afdfratratagems and the like against the enemy (thith
exception of perfidy) echos what the ICRC Studytplased in proposed rule 57 and 65-a-visruses and perfidy.
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Hence, Van Bynkershoek allows any force in relatiorthe enemy to be lawful, including the
destruction of unarmed and defenceless enemieglhssvthe use of poison, missile weapons and
the like® It is submitted that although Van Bynkershoekemsthnds the law of nature to justify
any force and means against enemies, this appmeglects the normative component of natural
law as is argued for by the present dissertation @any of the other philosophers considered
above). However, it must be emphasised that Vark&ghoek did avail himself of the principle of
humanity where he finds it shameful to punish ad®aiwho defends her chastity, or cruel to
punish someone for their courageous defence ofya drurthermore, Van Bynkershoek allows

considerations of humanity to permeate his rulganding the treatment of the de'4d.

Samuel Pufendorf (1632-1694) was the leading expoog the so-called naturalist approach to
international jurisprudence. He accepts the lamations and the law of nature to be the same
thing®®* Whereas Pufendorf largely accepts and merelysdtethe substantive rules formulated
by Grotius, he notes, importantly, that mercy aadegosity are dictated by natural |&is-a-visthe
vanquished® Hence, Pufendorf also advocates for the perfocmar the duties of humanity in

relation to other persons during wW&s.

Christian Wolff (1679-1754) was a so-called 'Gmotien that he considered both positive law and
natural law in conjunction with the law of nationEherefore, on the one hand, he subscribed to the

notion that states live in a state of nature aedlaus under the sway of immutable natural law. On

181 phillipson 1908:39. Footnotes in the quote areen author's.

182 \van Bynkershoek 1930:16. Contrast Van Bynkersheigh proposed rules 1, 47, 72, 87 and 89 of tHRQCStudy.
See Van Bynkershoek, ibid at 31, for the rule thase things of the enemy which might be harmfulgpmight be
taken and compare proposed rule 49 of the ICRCySeghrding war booty.

183 van Bynkershoek 1930:29. Compare proposed riesnd 112-115 of the ICRC Studis-a-visthe prohibition of
rape and treatment of the dead.

184 pufendorf 1934:226. Pufendorf, ibid at 208, plagas the fundamental law of nature as: 'Every mnsarfar as in
him lies, should cultivate and preserve towarde@la sociable attitude [which entails showing kiegk, love and
peace], which is peaceful and agreeable at allstitboethe nature and end of the human race'. Acdugisd
everything promoting that sociable attitude is canaded by natural law and that which destroys ihiftden. He,
ibid at 227-228, argues that if custom, which isrsas a mere observance, is based on naturaltldnasimore
dignity than when it is based on agreement.

185 See the introduction of Simons to Pufendorf 1984:15a, 52a-53a and Pufendorf, ibid at 1298. Rfggrthe
substantive rules, Pufendorf, ibid at 229, seenmact®pt the right to burial as part of the obligasi of humanity.
Compare proposed rules 113 and 115 of the ICRCySt®lifendorf, ibid at 1297 and 1308, recognisesuse of
deceit and craft against an enemy, but rejectsebert to perfidy. Compare proposed rules 57 @&dfghe ICRC
Study regarding ruses and perfidy. For a posgibference to a predecessor of the rule regardimgn@nd
responsibility (proposed rule 153), see Pufendbif| at 1304. Pufendorf, ibid at 1311, allows ta&ing of war
booty/plundering provided that the necessary pesioiswas obtained from the sovereign. See proposed 49
and 52 of the ICRC Studys-a-viswar booty and pillaging.

188 pufendorf 1934:1292.
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the other hand, Wolff also maintained that natwe bombined all states into a combined state (the
civitas maxima It was the laws (including customs and treatteat were derived from natural
law by the will of thiscivitas maximathat comprised voluntary (positive) 1d%. Nonetheless,
Wolff also reflects the importance of principles foternational law statingnter alia, that enemies
ought to love and cherish each otH&r. Subsequently, Wolff also emphasised the impogasfc

humanityas principle of the laws of waf?

The European conception of the law of war, during ¢ighteenth century, was founded upon a
religious-based philosophy that sougigace being the highest condition of humankind, while
accepting war as an unwelcome, occasional situatidmuman evilness. The laws of war were
therefore seen as an instrument through whichpiéése might be achievé¥. It was also during
the eighteenth century that Emmerich de Vattel 41¥167), another so-called 'Grotian’', espoused
the notion, now part of CIHL, that combatants dad have an unlimited choice in their methods of
war and that excessive injuries were to be avotdedAccording to Best, it was De Vattel who
completely detached the law of war from its exalasconnection with the ‘just war' concept,

reasonably justifying its separate existence anthhworth irrespective of the question of whether

187 Wolff 1934:9-12 and 17-19. See also Nippittoductionin Wolff 1934:xl and Finch 2000:24-25.

188 \Wolff 1934:86-87 and 382-383.

189 See, for example, Wolff 1934:318-319 who condethiesactions of those who enter into war withoutifigstion
or persuasive reasons thereto and, thus, merelseimnocents for their own pleasure as contratyutmanity. 1bid
at 387, Wolff indicates that children and the dlglare not bound to serve in the military. Comppreposed rules
136-138 of the ICRC Study regarding children arelgtderly. For the prohibition on the killing auel treatment
of innocents, like children, the elderly and thagleo have surrendered, see Wolff, ibid at 409-4X2ompare
proposed rules 1, 47, 87, 89, 90 and 134-138 of@fRC Study pertaining to the distinction betwe@mbatants
and civilians, the treatment of persdmars de combatprohibition on murder and cruel treatment of l@vis and
the specialised protections accorded to childresh e elderly. If it is required by military nesity, towns,
villages, cities, fields, crops and the like maydastroyed, according to Wolff, ibid at 427. Comgpproposed rule
14 of the ICRC Study pertaining to proportionalityattack. Wolff, ibid at 429, also prohibits tdestruction of
tombs, temples and monuments as well as violend¢ketdodies of the buried. Wolff, ibid, continutst these
actions are also not allowed in order to terrotise enemy since terrorising the enemy is prohibasdwell.
Compare proposed rules 2, 38-41 and 113 of the ISR@yvis-a-visthe prohibition of using terror, protection of
cultural property and the prohibition on the muida of the dead. Wolff, ibid at 438-439, accepiliaging
provided that the necessary contributions couldb@obbtained otherwise. Compare, however, theilpitan on
pillaging in proposed rule 52 of the ICRC Studyor Ehe approval of taking war booty, see Wolffdilat 439-440,
and compare it with proposed rule 52 of the ICRQdgt Wolff, ibid at 442-443, accepts the use ofateand
stratagems in war, but not when they entail theakirgy of a promise. Compare proposed rule 57 efIGRC
Studyvis-a-visruses in war. For the prohibition on rape, sedfiMbid at 449. Compare proposed rule 93 of the
ICRC Study. However, see Wolff, ibid at 450, fbetacceptance, by nature, of poison and poisoneghames.
Contrast proposed rule 72 of the ICRC Study regargioison. Nonetheless, Wolff, ibid at 450-45Xhbits the
poisoning of springs. Compare proposed rules @7nof the ICRC Study regarding unnecessary soffeand
indiscriminate attacks. Contrast also the alloweaat starvation as means of warfare by Wolff, ibtd451, with
proposed rule 53 of the ICRC Study.

1% Best 1983:129.

191 pictet 1985:54. See, for example, De Vattel 1286: Compare the essence of proposed rules 70 hmd the
ICRC Study.
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'justice’ was to be found in armed conflicts or. 16t De Vattel also accepted that states must be
regarded as analogous to individuals living in stete of nature. Men are subject to the law of
nature and they remain so bound even when they gntea civil society since they nonetheless
remain men. The state, whose will is the combinwéld of the subjects, likewise remain bound to
the laws of nature, which laws it ‘is bound to s in all its interactions. Subsequently, naltura
law must be applied to states in order to ascettair rights and duties. Accordingly, the law of
nations, according to De Vattel, is essentially iéne of nature applied to natioh¥ De Vattel
labels the law, which emanates from the applicatibnatural law to nations, the necessary law of
nations since states are absolutely compelledey @b Furthermore, this necessary law of nations,
being based on natural law, is not susceptible tange. It cannot therefore be changed by
agreement between states. It is submitted th#tisiview natural law entails a normative standard.
De Vattel submits that all treaties and customaigs opposed to the postulates of the necessary
law of nations areunlawful’®* Thus, CIL is measured against natural law, whesidently
comprises a higher, normative standard! De Vateb accepts the idea of a 'voluntary law of
nations' which is law made by imperfect men in mperfect world, thereby showing that he had
positivist tendencies in addition to his naturalv l&deas (hence rendering him, like Wolff, a
'Grotian’)**® Nonetheless, De Vattel distinguishes betweenaiweof nature and those rules which

emanate from human agreeméfit.

Cohen indicates that customary law became very itappfor these initial natural law scholars
both from a theoretical and normative point of view '[tlhe often-mysterious process by which
practices become accepted as law,opmio iuris, was explained and imbued with divine, or
natural, rationality"”’ De Vattel, who deems customary law to be basethenacit agreement of
the states observing it, maintains that any custpritale’ which embodies anythingnlawful or
unjustis without force and states are bound to rejebetause the violation of the law of nature
cannot be authorised or compelf8¥. Indeed, the close nexus between natural law/ityrahd
law is evident when De Vattel states that ‘...a righbhothing else but the power of doing what is

morally possible, that is to say, what is good in itsaelf aonformable to duty, it is clear that right is

192
1983:39.

198 De Vattel 1916:3-4. However, this does not ertal there are no differences between the lanatibns and the
law of nature; inevitably, the different contextsishbe kept in mind. See also Christov 2005:570.

194 .
1916:4-5.

195 Best 1983:40.

19 Cohen 2007:80.

197 2007:81.

198 vsattel 1916:8-9.
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derived from duty, or passive obligation, from tigligation of acting in this or that mannét. De
Vattel accepts that a state pursues its own irterdsit that this pursuance is tempered by
considerations of humanify° De Vattel indicates that the rules of equity tifes and humanity
furnish the parameters within which force may bplieg by states conducting W& It is deemed

a grave error to accept that all duties and adl elehumanity cease in wartime. Although they take
recourse to arms, ‘men do not therefore cease tmd&e and, as such, they remain under the

authority of natural la®® In a time when non-international armed conflivere not accepteger

199 De Vattel 1916:3. [Emphasis added.]

2% Christov 2005:571. Vattel 1916:6.

201 pe Vattel 1916:235. Thus, for example, relianttba just war theory, De Vattel, ibid at 280, iraties that a
sovereign has the right to do whatever is necedsanweaken his enemy and to compel the latter topty with
justice provided that the means relied upon areimtansically evil and, subsequently, prohibited the law of
nations. Only if the resistance of the enemy cailmeoovercome or terms be brought about by lessreemeans,
can killing be resorted to. Subsequently, wherethemy submits and lays down his weapons, he mégnger be
killed, according to De Vattel. Furthermore, Dettéh ibid, indicates that quarter must be givenhmse who give
up their weapons. However, De Vattel, ibid, acsapat quarter may be refused to enemies who sierewhen
they are guilty of a serious violation of the lafr@tions and, especially, the laws of war. Howewe every
instance when severity is not absolutely requineelrcy must be shown. Compare proposed rules 14nd6i7 of
the ICRC Study regarding proportionality in attapkphibiting the denial of quarter and the attagkof those
having surrendered. Common soldiers, accordifget&/attel, ibid at 303, do not have to investigéie justness of
a war. They ought to go to war when summonednbtif it is apparent that the war is unjust. Camgproposed
rules 151 and 154 of the ICRC Study regarding iicidial responsibility and superior orders. De Mattgd at 293-
295, indicates that those buildings should not éstrdyed which ‘are an honor to the human racevaridh do not
add to the strength of the enemy, such as temiged)s, public buildings, and all edifices of renable beauty’.
However, he allows the destruction of cities aast tesort when there is a need to compel the eteragt more
humanely in the war or to punish him. Nonethelessderation must be observed in pillaging and detias of
the enemy’s territory. Compare proposed rules B&f4he ICRC Study pertaining to cultural property

De Vattel 1916:296. Naturally many of the substenrules proposed by De Vattel embody these demations of
humanity, equity and justice. The principle oftuistion between combatants and civilians seentgeteecognised
by De Vattel, ibid at 283, when he submits thatrwgacarried on by regular armies; the people,pbasantry, the
towns-folk, take no part in it, and as a rule hawthing to fear from the sword of the enemy’. Aldnd at 318, De
Vattel finds that only troops perform the hos@#iwhile the remainder of the populace remain at@e Compare
proposed rule 1 of the ICRC Studlis-a-visthe distinction between combatants and civilial® Vattel, ibid at
322, seems to acknowledge the right to make coiorentegarding the burial of the dead after a dattCompare
proposed rules 112 and 115 of the ICRC Study penigito the dead. Furthermore, although De Vaithéd, at 284,
accepts that prisoners of war may be imprisonechained to prevent their attempts at attack orpesclae opines
that prisoners of war may not be killed and nothjagtifies treating them harshly. (Nonetheless éatreme
exceptions to this rule see, ibid at 284-285.) @ara proposed rules 47, 87, 89 and 90 of the ICREYS
regarding the treatment of persdmsrs de combaénd prohibition against killing them. De Vattédid at 292,
indicates the more humane custom instead of pilaghe country and innocent persons, namely thgirigvof
contributions. Although De Vattel, ibid at 292-23%cepts that a combatant may destroy food aneepder in
order that the enemy be weakened, these measusgsbmwsed in moderation and solely when necess@ing
tearing up of vines and cutting down of fruit trege viewed as savage measures. See also GO3i2/5 and
Wolff 1934:429-430 regarding fruit trees. Comppreposed rules 52 and 54 of the ICRC Study reggrpiitaging
and the prohibition against destroying subjectssipehsable to civilian survival. For the exemptiminwomen,
children, the elderly, magistrates and clergy flmearing arms in war see De Vattel, ibid at 238, fandhe cruelty
inherent to punishing or killing these innocentzehs of the enemy see De Vattel, ibid at 280 82283, who
calls this a rule of justice and humanity. Compan@posed rules 1, 87, 89, 90 and 134-138 of tiAGtudyvis-
a-vis the principle of distinction, humane treatmentcofilians, prohibition of murder and cruel treatmethe
special protections accorded to women, childrentaedelderly. De Vattel, ibid at 289, also rejegtisoning as
contrary to the laws of war and prohibited by naklew and the consent of states. De Vattel coesrthat natural
law forbids the poisoning of weapons since poisomedpons perpetuate the evils of war. Also, alghoit is
necessary to overcome your enemy, De Vattel questichether the enemy must necessarily die of hisnds.
This illustrates the notion of only rendering yamemieshors de combat The poisoning of springs, wells and
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se De Vattel submits that the parties to a civil \i@here there exist two clear factions), have an
absolute and indispensable obligation to obsereectlstomary laws of war towards the other as
well as the obligations natural law places uporestmter sewhen conflicts break oGf® De

Vattel, therefore, also contributed to the entremeht of natural law considerations in the laws of

war and the natural law influence on CIHL is evidieEom these views.

Hall states that from the middle of the seventeestttury, i.e. during the Enlightenment, the laws
of war have been influenced through the growtthafanity’® During the second half of the
seventeenth century and the initial stages of thbteenth, the so-called modern law of nations
emerged — a period where both treaties and custecante increasingly importafft It is
submitted that this period naturally relied on thkes and principles which carried the approval of
antiquity and/or that of eminent jurists. Theskesuvere therefore dependent on their antecedents
and, it is proposed, they should be understoochagtieir contextual background with its emphasis

on the protection of humanity.

The characteristics of the counter-Enlightenmententent must also be considered. They rejected
the natural law tenet which reduced all experietiaceverlasting, perpetual laws as ignorant of the
fact that many dynamic forces shaped the world Wwhiould not be reduced to mere laws.
Sentiment and emotion were emphasised in lieu afae as conditioning the human being's
experience of the past and responses to currentwe occurrences. The counter-Enlightenment
emphasised custom and tradition, and these the@sphasised the study of history and held that
the Enlightenment theorists viewed the past throtghsubjective lens of their own values and

prejudices while maintaining those values to bevensial**®

streams are also prohibited by De Vattel. Compmoposed rules 71, 70 and 72 of the ICRC Studyrdagg
unnecessary suffering, indiscriminate weapons hedise of poison. De Vattel, ibid at 298, alseats stratagems
provided that they are not perfidious. He contsueid, that the rights of humanity must be respgovhen
resorting to stratagems. Compare proposed rulem87®5 of the ICRC Study on ruses in war and toéipition
on perfidy.

203 pe Vattel 1916:340. Indeed, De Vattel, ibid aB3also states for civil wars ...it is perfectliear that the
established laws of war, those principles of hutyarfiorbearance, truthfulness, and honor which aeehearlier
laid down, should be observed on both sides iwviawar'.

204 1924:89.

205 | esaffer 2002:130. Ibid at 113, Lesaffer notext thwas also in the seventeenth century thatytreav arose as a
distinct type of law with Roman law, feudal law acanon law regulating contracts between princesr pia that
time. See also Pictet 1985:21.

206 Hensel 2008¢:68-71. Thus, Edmund Burke, for extampaintained that tradition and custom were muoire
important forming factors in determining societidentity and shape than human reason. Theseitnasliand
customs developed from a society's experiencescanltti be adopted for contemporary challenges. ,Algdeen
individuals participated in the creation of socigetyustoms and traditions, Burke held that theyébtheir identity
and fulfillment. Burke maintained that every sogietust develop inside the boundaries of its owrtaus and
traditions and not through reliance on some inherahstract standards and principles, although idendt
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In summary the movement away from natural law isnsén the beliefs of these counter-
Enlightenment philosophers that each society shdapeswvn notions of normative standards and
acceptable conduct through customs, standardsemsggzrtives which emanate from the particular
state's unique heritage, and, thus, that thereo ishjective, universal set of norms from which
morality and values can be deduced. These phitesspheld that in order for international law —
inclusive of general international law and customand conventional law — to be followed and to
be effective over time, there has to be a certamllof normative agreement and a commitment to
reciprocity to follow these norms from the varioumlividual states. Reason, as opposed to
individual will, instinct and emotions, is rejectad being the primary driving force behind human

conductt®”

Evidently, CIL and the tradition of communities weimportant sources of law to these
philosophers. It is submitted that even througisthsources principles indeed continued to exist

indirectly although they were explicitly rejecteg the various theories that held sway.

Finally, the unique views held by religious and wac ideologically based groups have also
influenced the international legal arena, espgciaith regard to armed conduct. These groups
held that the values immanent in their doctrineseweflective of an absolute and ultimate standard
of good. Needless to say, their conduct in htissiand interpretation of the right to resort to

armed force was determined by the unique valuestwtbnstituted their doctrirf@®

Some philosophical schools are thus premised onntiin of absolute, objective, normative
standards while others advocate that all valuesedative and context specific. Some of those who
maintain that absolute, universal norms regulate &erve as a standard to measure) individual and
group behaviour, look towards a Divinity for theuste of all law. Some view standards as

established on customs which are generally acceptédae international community. Others hold a

propagate heedlessly following all customs anditiats as they could be defective or absent. Dsondl959:487
indicates that Edmund Burke stressed the moralef@t established custom although he remained ir@ixpl
regarding the standard with which custom ought ¢ojidged. Another influential thinker opposed te t
Enlightenment, according to Hensel, ibid at 78, Wasl von Clausewitz (1780-1831) who believed thateptable
conduct in each war would be relative due to canfor to the existing situational context be it taclogical,
political, economic or cultural. Therefore, hearlg rejects the possibility of relying on univelrsabjective norms
to regulate conduct in warfare. Bearing this imdjithe move away from a universal and moraligiimfiation to
the law (including international law) is clear.

7 Hensel 2008¢:78-79.

2% Hensel 2008c:89.
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particularist religious or ideological perspectivaaintaining that the beliefs derived therefrom
should serve as normative standard for group aghigidual actions. On the other hand, those who
maintain that no absolute and universal norms asadidards exist, believe that values are
determined relative to the specific situation withitural, individual or other interests directing

group and individual actiorf§®

It is noted that 'standards' are accepted by hbhas of thought. The substantive content of these
'standards’ is determined by various other factblewever, in a branch of law like IHL it is largel
clear how those standards should be construed s; thuthis branch of law, with its specific
humanitarian ideals, objective standards — and agd wrong conduct — must be accepted. How
can any theorist accept the killing of innocent veonand children during the course of an armed
conflict? This is not to say that policy or saitéarest may not influence the actions taken duteg
course of an armed conflict (even to the detrinedmivilians), but that such conduct can inevitably

be right or wrong according to universal norms.

These developments eventually culminated in a evwritHL due to the efforts of Henry Dunant
(1828-1910) and Francis Lieber (1798-1872) in timeteenth century, after both had experienced
the trauma of war. Without knowing of the othdmege two contributed significantly to the
concepts and content of contemporary IHL. Bothewdrowever, continuing with the notion
expressed earlier by Jean-Jacques Rousseau (1782-iwvho had denied that combatants were
allowed to annihilate the enemy physically. Thision leads to the distinction matetween those
persons participating in the confliovho may be attacked, atitbse not participating thereinvho
may not be attacked. Citizens not taking partm hostilities and combatants who are unable to
fight are understood under the latter categorhag are not participating in the conflict and ashsu
are no longer legitimate targets for the opposargds®'® The influence of Dunant and Lieber will

accordingly be discussegriatim

The modern roots of IHL are found in Henry Duna#t'8lemory of SolferinoThis was written

after witnessing the atrocities of the battle off&mo in 1859, which led Dunant to advocate,
firstly, for the creation of relief societies whiaghay alleviate the plight of the war's sick and
wounded and, secondly, for the formulation of aermational principle, which will be sanctioned

through a Convention and might serve as the foumnlafor relief activities and ensure the

2% Hensel 2008d:283.
%10 Gasser 1993:7. Compare proposed rule 1 of th€ISRdy.
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neutrality of the medical personnel in the fieldaafr?** Evidently, Dunant had moral conception
of the value of human life. Consequentfyymanityhas been identified as the central ideal and
value of his work'?* As is well known, the International Red Cross eleped from the first
entreaty while the second gave rise to the 18é&heva Convention for the Amelioration of the
Condition of the Wounded in Armies in the Figftl. The import of this treaty is neatly captured by

Threr:

The Convention was also an expression of the Earopadition ofnatural lawthat had started to
emerge in the sixteenth century, under which leggkrts strove to overcome the particularity ofdaamd
practices and replace them withiversally applicable principleS*

Evidently, then, it is reconfirmed that even theaty regime of IHL has been influenced by
principles and standardgom its very inception. Thus, it was compassiempathy and the desire
to promote human dignity which drove Dunant and tiker representatives at the Geneva
Conference of 1864 to accept fienvention for the Amelioration of the Conditiontlod Wounded

in Armies in the Field.It is submitted that this was an inevitable ocence when it is taken into
account that IHL treaties were built on prior, ¢xig customary rules which were already heavily

influenced by moral principles and standards. His® marked the beginnings of the codification

21 Haug 1986:129, Gasser 1993:8, Kalshoven and Zé@@91:26, Sassoli and Bouvier 2006:122, Meura87 1310,
Pictet 1985:26, Best 1983:149-150 and 1997:42,dgasbv 1996:306-307, Dugard 2005:526, McDonald
and Wortel 2009:783. Bugnion 2008:62 and Thired72B0, state how Dunant's proposal already cordaine
embryonic elements of humanitarian organisatiof® Ihumanity, impartiality, neutrality, independenaed
voluntary conduct. In his foreword to the ICRC @&tuon CIHL (Henckaerts and Doswald-Beck 2005:ix),
Kellenberger lauds the influence of Henry Dunanthis branch of law thus: 'However, it was the teeath-
century visionary Henry Dunant who was the truenper of contemporary international humanitarian. laim
calling for “some international principle, sancteeshby a Convention and inviolate in character” totgct the
wounded and all those trying to help them, Dunankthumanitarian law a decisive step forward. Bstigating
the adoption, in 1864, of the Geneva Conventiorttieramelioration of the condition of the wounded gick in
armed forces in the field, Dunant and the othenétaus of the International Committee of the Reds€raid the
cornerstone of treaty-based international humaaitdaw'.

Wortel 2009:783 and 800. Regarding Memory of SolferinoDunant 1986:73 evidently reveals his compassion i
the following passage: 'The moral sense of the itapce of human life; the humane desire to ligtadittle the
torments of all these poor wretches, or restor@ gtettered courage; the furious and relentlesisigcwhich a
man summons up at such moments: all these combickeate a kind of energy which gives one a pasitiaving

to relieve as many as one can'. Wortel, ibid &, T@entifies the importance dumanityand courage for Dunant in
those passages where Dunant, ibid at 52-53, landsdss and sympativs-a-visthe enemy.

Meurant 1987:240, Haug 1986:130-131, Schindle3286 and Wortel 2009:784.

2007:50-51. [Emphasis added.] TH@®nventionwas also the initial drive behind a fundamentaftsin the
structure of international law, causing this fielllaw to be opened up gradually to accommodateiithaals and
civil society. Accordingly, Thirer 2007:50 obsesvthat, following the atrocities witnessed at Suffe, this
Conventiorwas not focused on generals and leaders, butrraththose who had been victims of war and who had
received little protection previously. Th&eneva Conventiowas described by Pictet 1985:30 to embody the firs
accepted limitation of state power, in a formal @edmanent instrument, aimed at promoting an alicuideal and
protecting the individual. He believes ti@snventionto be illustrative of the first time where 'waelded to law'.

It must be observed that, although tBisnventiormay very well have been one of the first treatiegHL, war had
already been brought under the sway of principfesaistoms from a much earlier time.

21
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of IHL.?*® Sassoli and Bouvier confirm that the rules foimthis treaty were not new, but largely

derived from customary rules and ué¥sHenckaerts correlates this notion as follows:

During the centuries preceding this first codifioat rules regulating warfare did exist but up unti
then,these rules were based mainly on tradition andaustlt is fair to say, therefore, thatimanitarian
law started as a body of customary rules and reexhiso for centuries and that its codification isnach
more recent phenomendt

The exact nature of these customary rules priarowdification is the central topic of the present
study. When taking into consideration the histariad hocdevelopment of rules and principles by
ancient communities and the writings of eminentligigis of the time, it seems apparent that
natural law must have formed the basis of thesesrulThis is true due to the fact that various
criteria such as religion, cultural views and mgmahciples were inevitably relied upon at this¢im
to formulate these rules. Inevitably, then, thieis¢orical first (customary) rules of the laws chmw
were imbued with principled considerations pertagniit must be inferred, to the protection of the
human person. These would then be the legal sedestined to constitute the foundation of treaty
law and that would inform the newer source. Tihgt fection of the present chapter also indicated

the influence of humanity for IHL treaty law.

Best has suggested that the creation of the IC&fetter with the codification of IHL, has been the
greatest single step in the attempthomanisewarfare?’® These developments actively and
formally began to promote and protéectmanityandhuman dignity Nonetheless, the very coming
into existence of certain rudimentary (customaryjes to regulate strife between ancient
communities already showed the emergent inclinatmnncrease the protection accorded to

humanity.

Across the Atlantic, President Abraham Lincoln resped Francis Lieber to formulate rules for the
troops, who were about to embark on the Americasl @iar, on the conduct of war. The resultant
Instructions for the Government of Armies of thetéth States in the Fiellcommonly known as
the Lieber cod¢ was published in 1863. This manual aimed ati$ting rules that would prevent

unnecessary suffering and limit the number of mistin armed conflict'® In short, the Lieber code

215 Henckaerts 2008:117. Schindler 2003:166 statmstiie law of war was the first branch of interoatil law to be
codified. Compare section 1, pages 16-20 above.

1% 2006:121.

217 2008:117. [Emphasis added]. See also, ibid, @t 12

218 1983:138.

219 Meurant 1987:240, Gasser 1993:9, Kalshoven and/éléq2001:19-20, Schindler 2003:167 and Best 1988:1
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was an attempt to codify the law of war, inspirgdhumanitarian ideal$?® Accordingly, this
document had a vetyumanecharacter. It was really inspired by the thougfftshe eighteenth
century philosophers, based on the idea that aisMagitimate only if and to the extent that it is
conducted in conformity with particular rul&s. Although the Lieber code was drafted for a civil
war, Schindler opines that it largely consistegj@feral rules on the law of w&f. Gasser submits
that the Lieber code made a significant contributio IHL as it set the standard for subsequent
military handbooks and instructions with regardthie law of war and it set in motion a second
series of developments in the IHL as rules on thedact of war were formulatéd® Some have
argued that the Lieber code reflected customary lmutvothers believe that it was unlikely that such
a comprehensive and detailed body of customarysrpte-dated this code's coming into effect.
Therefore, the code is seen as a mere 'wishdi#t'cting what was deemed necessary to ensure that
the hostilities were conducted in a constrained mearwhich would speed up the process of
reconciliation after the end of the hostilitié8. Obiter it must be submitted that, even if this line of
argument is accepted, the 'wish list' still embddiendamental standards, principles and virtues
Where would such standards and principles emanate fin the absence of a conventional treaty

law antecedent) — reason or a Divinity? Is thisthe very essence of natural 1&%?

Hoffman 2004:242 and Oppenheim 1940:181 state thatLlLieber code was the first attempt in history to
systematically codify the laws of war.

220 Meurant 1987:240. The humanitarian ideals of ifisrument are clear from sections 11, 15 (lastesee), 22 and
29: Art. 11. The law of war does not ordisclaim all cruelty and bad faitboncerning engagements concluded
with the enemy during the war, but also the bregkifistipulations solemnly contracted by the bellants in time
of peace, and avowedly intended to remain in famogase of war between the contracting powétslisclaims all
extortions and other transactions for individualigaall acts of private revenge, or connivance acls acts
Offenses to the contrary shall be severely punished especially so if committed by officers.

Art. 15.Men who take up arms against one another in pukéc do not cease on this account to be moral bgings
responsible to one another and to God

Art. 22. Nevertheless, as civilization has advandering the last centuries, so has likewise stgaativanced,
especially in war on land, the distinction betwebka private individual belonging to a hostile caynand the
hostile country itself, with its men in arms. Thengiple has been more and more acknowledgedtitgatinarmed
citizen is to be spared in person, property, anddias much as the exigencies of war will admit

Art. 29. Modern times are distinguished from earlages by the existence, at one and the same dimaany
nations and great governments related to one anwothdose intercourse. Peace is their normal itamg war is
the exceptionThe ultimate object of all modern war is a renevstate of peace The more vigorously wars are
pursued, the better it is for humanity. Sharp waaesbrief. [Emphasis added.] The humane intertioarticle 29
seems evident, although it is acknowledged thatrte#hod to achieve it seems contrary to modernemans. For
the fact that Lieber's 'balancing of humanitarianaerns with military necessity did not always It the dictates
of humanity', see Meron 1998:271-273. Nonethelbtson, ibid at 274, believes that these few instanwhere
humanitarian concerns gave way, did not detrach fifte humanitarian spirit which pervades the Code.

221 pictet 1985:35. Meron 2000a:245 confirms thaesaivhuman rights elements found their way intdokies Code
like the prohibitions on rape, slavery and enslasem

22 2003:167.

223 1993:10. The Lieber Code eventually led to the ugalgranch of IHL regarding the means and methodgacfare.
For the opinion that the Code influenced thague Regulationas well as th&eneva Conventionsee Meron
1998:274-279. For The Hague law, see sectiondepa7-20 above.

224 Cowling 2006:68 n 20 and 77 n. 71.

225 |n this regard, see the comments on anthropoceamid theocentric natural below in section 2.4 esa8p-88.
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For the debate pertaining to humanity, althoughhistory thereof will be discussed more fully
below??® note should also be taken of the Martens claufiest-accepted at the Peace Conference
of 1899 and included in the Preamble of the 1888vention on the Laws and Customs of War on

Land — which determines that:

...populations and belligerents remain under thetepton and empire of the principles of
international law, as they result from the usagatatdished between civilized nations, from the lais
humanity and the requirements of the public comse&’

According to Martens, only the law and the absoluie of law can be the basis for a properly
ordered, equitable and organised legal order, fi@a violence and war. Martens suggested that
there is a single law running through the histdrmpations, namely ‘the principle of respect for the
human person’. It is to Martens’ credit that hegeld the human individual at the centre of
international law, notwithstanding the opposingwseprevalent at that time. This viewpoint of
Martens is stated as: ‘Protection of the individisathe ultimate purpose of the State and goal of
international relations?® Thus, the nexus between the principle of humaanity the workings of
IHL is evident again. It is also significant to phasise that therinciple of humanitybecame
embedded in treaty law. In other words, one ofrtatiral law precepts upon which IHL is based,
has been codified in a positivist, consensual legsirument. The importance of this meeting
between natural law and positive law is apparedtwiti be considered in greater detail later in the

present chapter.

It has to be noted that the end of the nineteeatitucy saw increased support fegal positivism
and state sovereigntyn the international legal arena. Accordinglyistivas the driving force

behind the many codifications, especially with rege the law of war, which took place at this

9

time?° State consent was seen as the key with whichnitienal law could become more

226 gee section 2.4.1.1, pages 102-122 below.

22T This is the formulation of the Martens clause asbedied in the preamble to th¢ague Convention (I1) with
Respect to the Laws and Customs of War on Lein@i899. Pustogarov 1996:311 explains that atRbace
Conference of 1899 some states opposed the ideggldé and obligations of armies of occupation ahey
demanded an unlimited right of resistance for tbeupied territory’s populace. The solution forstiproblem was
found in the so-called Martens clause.

228 pystogarov 1996:304 and 314.

22 Ticehurst 1997:131. See also Cohen 2007:81 amterBeninternational Law Frameworkén Weston, Falk,
Charlesworth and Strauss 2006:36. Hensel 2008cm8es that the legal positivists held that thedasi a
sovereign state, even if they are in conflict wéthics, must be obeyed since the written law had Highest
authority. Right and wrong were thus reflectedhia will of those who were vested with the necessathority to
make laws.

64



'scientific’ as it would provide a basis for intational law's existence in the absence of a sayerei
and would also embody a criterion for scrutinisitigs branch of lavt®® Naturally, state
sovereignty and the influence of politics have haglgnificant impact on the development of IHL.
Combatants' rights and duties were determined with emphasis on their behaviour and the
limitation on their choice of means for warfareheTlaw of warfare existing during the latter pdrt o
the nineteenth century has been described as dewmcfly influenced by the notion of Rousseau,
that wars are inter-state confliéf¢. Also, only international armed conflicts were ukged since
no rules had been established to apply to warsadfibnature. During this time greater progress
was made regarding the means with which combatosasglucted. It was held by the 1868
Petersburg Declaratior(in its preamble) that the only legitimate goalvedr was to weaken the
enemy's military force$? Employing weapons which caused additional suftpr aggravating
injuries already suffered was believed not onlyoéounnecessary, but also contrary to the laws of
humanity. It was accepted in the nineteenth cgntuEurope that the rule requiring a distinction t

be made between civilians and combatants was paustomary law>>

With the rise of positivism in the nineteenth cewptunaturally, the dominance of natural law

239 Cohen 2007:83.
21 Meurant 1987:240-241. This, according to Meuraid 239, (and compare Hall 1924:85-86 and Oppenhe
1940:169) is the so-called Rousseau-Portalis datrihich determined that war is a relation betwstates and not
individuals. Thus Rousseau 2007:31 formulatedraldmental rule of humanitarian law as follows: ‘Eve real
war, a just prince, while laying hands, in the egisnaountry, on all that belongs to the publicpeets the lives and
goods of individuals: he respects rights on whiishdwn are founded. The object of the war beingdéstruction of
the hostile State, the other side has a rightltat&idefenders, while they are bearing arms;dsisoon as they lay
them down and surrender, they cease to be enemiestouments of the enemy, and become once morelyne
men, whose life no one has any right to take...\Nan is a relation, not between man and man, bwedsn State
and State, and individuals are enemies only actatlgnnot as men, nor even as citizens, but adiessl; not as
members of their country, but as its defenderstteP1985:23 submits that these statements engbegdt was
Rousseau’s honour to state vividly and for all tittie fundamental rule of IHL. He continues, iBid?3, his praise
of Rousseau’s work thus: ‘With a stroke of his pea,destroyed the whole argument of Hobbes thatisvaatural
for mankind and is justified by the sovereign reasbthe State, to which individuals are nothing bbjects. He
wiped out the old sophistry of the just war in gast to an unjust war, and offered in its placeaarsignificant
distinction — the one which must be made betweenbatants and non-combatants. A combat, he tolthassho
other purpose than to bring about the submissidghefnemy State, and that we may not go beyorid ®aldiers
who arehors de combatind peaceful civilians cannot bear the blame ffiones they have not committed; their lives
must be preserved and their suffering must bevetdiefor suffering is the same on both sides’. this regard,
compare Rousseau's proposition with proposed ful(esgarding the distinction between civilians @odhbatants);
14-21 (protecting civilians against unnecessarg lmsinjury); 47 (protecting persoh®rs de combatand 87-105
(protecting civilians and persohsrs de combatof the ICRC Study.
The preamble determines that: '‘Considering thatptiogress of civilization should have the effecalteviating as
much as possible the calamities of war; That tHg legitimate object which States should endeatowccomplish
during war is to weaken the military forces of g#reemy; That for this purpose it is sufficient teatile the greatest
possible number of men; That this object would keeeded by the employment of arms which useleggiysaate
the sufferings of disabled men, or render theitldé@zevitable; That the employment of such arms ldotherefore,
be contrary to the laws of humanity'. Pictet 199550 hails theSt. Petersburg Declaratioas the first chapter of
IHL ascribing its significance to its preamble.
233 Meurant 1987:240-241. Of course, in 2005, the @CKRudy confirmed this fundamental rule as itst fioposed
rule of CIHL.
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lessened® Interestingly, however, MacDonald observes that notions offundamental norms
and valueswhich had emanated from Grotius and Selden, coetl to exist in the positivist era,
although in this time they 'were removed from theoty of the subject but not its applicatidfi'.
Therefore, these principles, norms and values, whloeady comprised the basis of international
law (and, likewise, IHL), further came to permedbe rules created during the period where
positivism enjoyed ascendancyevidently, irrespective of which philosophical schof thought
dominated a particular era, these fundamental pphles remained important. Although legal
positivism attempted to negate the value of thegeciples, these values — the essential core of
international law (and IHL) — would not be deniethis clearly emphasises the importance of these
principles and standards for international law (&dd). This rise of positivism continued during
the early part of the twentieth century and, inghecess, natural law was further rejected. Nation
of hierarchical laws existing in the internatiomaimmunity, which would entail that states would
be unable to contract out of them, perished ungeronslaught of secularism. The emphasis was
on state consent, irrespective of whether it wai ta explicit, and, accordingly, states were only
deemed to be bound to rules consentetf®toHowever, a paradigm shift occurred during the
twentieth century since the complete dominancetatkssovereignty was broken down by the rise
of international organisations, the rebirth of matdaw, limits placed on the right to conduct war
and the renewed emphasis on the individual as subfdnternational lavf®’ Here the comments

of Oppenheim, written in 1937, must be noted:

It is now generally admitted that, in the absenteutes of law based on the practice of States,
International Law may be fittingly supplemented &edilised by recourse to rules of justice andyeneral
principles of law it being immaterial whether these rules are defias a Law of Nature in the sense used by
Grotius, or a modern Law of Nature with a variabdatent, or as flowing from the “initial hypothesis
International Law, or from the fundamental assumptdf the social nature of States as members of the
international community, or, in short, from reasoh.

It is apparent that natural law and other princpleere accepted as necessary supplementary rules
in the absence of rules established through statetipe. It is submitted that this was a mere
recognition of a fact — these principles constiiitehe basis of international law (and, of course,
IHL) and, as has become apparent, they constitdieeat source of law. The positivist tendency is

evident in the attempt to relegate these sourceletanerely supplementary in nature. This,

24 Anonymous 2008:1225.

2% 1987:116.

2% MacDonald 1987:117.

%37 | esaffer 2002:106-107. See also Bederman 2003:1® indicates the re-emergence of a natural ismiye-
vested approach to international as opposed tmstikutions and principles of creating positivevla

238 1937:100. [Emphasis added.]
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however, could still not prevent these principlest being admitted into the legal discourse (and
later achieving a higher and independent staflisg advantages inherent in the acceptance of these

principles are self-evident, since their suppleressires greater chances of justice being achieved.

The movement of 'modern' to twentieth century ma¢ional law may also be illustrated by
juxtaposing the Hobbesian and Grotian notions t@rimational society, with the former reminiscent
of state sovereignty in its most extreme form arallatter resembling a more moderate society of
states which accepted that they are bound to nelegal rules. The twentieth century has been
deemed Grotian. This tradition seems to entailtti@individual held certain rights and obligason
in the international order directly; the liberty &t of members of the international order was
curtailed by legally binding rules that transcendbdir own will and all these members were
responsible for the protecting and enforcementhefé rule$®® Early in the nineteenth century
international law was still deemed to be an emanati natural law, but currently — in the twenty-
first century — international law has been viewsdasitive law which is developed through, and
gets its authority from, state practice and consemtlso, early in the nineteenth century,
international law was concerned with the relatidmetween nations or their subjects, whereas
current international law has become embroiledtates' internal affairs through, for example,

human rights lavf?® It must be submitted that these views seem ia beposition.

The contemporary international legal order seemsxfmund a positivist approackgarding the
determination of the formal sources of internatiblaav, but the substantive rules thereof are based

on natural law considerations.

Significant contributors to the re-emergence ouratlaw in modern international (humanitarian)
law, were the international tribunals. It must l#ed that it was left to international tribunals to
'find' the 'correct' standards of conduct in casdmre governments neglected to meet their
obligations towards, for instance, alienSlatural law eventually came to be used in this regard,
supplemented by considerations of justice and dkdy. In the tribunals there was an increased
insistence on the existence of arpriori normative standard that could be invoked, evethéfe
existed no conventional rule or CIL supporting tpatticular standard. This process was indicative
of the natural law basis of international law. itference to the Nuremberg Trials after World

War 11, it becomes apparent that the count of csimgainst humanity was a direct attempt to apply

239 | esaffer 2002:108-109.
240 Anonymous 2008:1224 and 1226.
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natural law standards to areas of conduct which finatdpreviously been regulated by positive
international law. The Nuremberg Trials have bdescribed by analogy as a type of 'piercing of
the corporate veil' since they attempted to hottividual decision-makers accountable for crimes
against peace and humanity. This could only béeael through reliance on natural law concepts
of applying the higher standard to a new legal [mwb It has been stated that the Nuremberg
Trials do not stand up under a strict positivisalgsis. This reliance on natural law at the
Nuremberg Trials has been calledemaissance of natural laswhinking in the international legal
order which has continued in the post World Wainternational jurisprudence. Accordingly,
natural law and natural rights occur in tBdarter of the United Nationdor instance in the
preamble and in articles 1, 55, 68, 73 and*?6Another consequence of World War Il was the
Universal Declaration of Human Righte/hich contained those generally agreed rightsurhans
considered to be the most important across a spadtrum of cultures. A significant feature of
this Declarationis its universality. TheéJniversal Declaration of Human Rightes been viewed
as a step towards the adoption of the fact thaketkaists a higher law towards which domestic
systems must strive in the international legal camity. This higher law is viewed with respect to
individual legal systems and not to the internatldegal system by natural law lawyéf§. With
regard to theéJniversal Declaration of Human Right8/oodcock submits that it can be placed in
'‘an almost unbroken scholarly tradition of Natutalw, based upon the principle of man's

community being the derivation of the content ofial Law'?*3

From the preceding it becomes apparent that vanales and principles have come into existence
to regulate inter-state affairs, including war. isThas been the case since the first tribes ams cla
came into existence. It was an inherent desirgprmtect humanity against the barbarous
consequences of armed hostilities that drove tliese group collectives to formulate certain
rudimentary rules to this effect. The origin oésle rules therefore relied on virtues of moderation
concern, empathy, honour, dignity — in short, onatity. It is submitted that this natural law k&si
of IHL is indisputable. Also, it is evident thatb@dy of rules regulating war and other relations
emerged, derived from these natural law principled standards over a long period of time, from
the practices of these group collectives. Frons thiis evident that many of the natural law
principles, virtues and rules of IHL have been fambkin a customary form. The importance of the

fundamental norms of IHL, therefore, is that theywe rise to CIHL and continue to pervade the

241 O'Brien 1978:109-113. Compare Ticehurst 1997:6&#arding the reliance placed by the Nurembergls e
natural law. See also Verdross and Koeck 1983:40.

242 \WWoodcock 2006:246 and 262.

243 2006:252-253.
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application thereof. In turn, CIHL has come to @ayp many rules that have been codified into
treaty law — the so-called preferred legal instrot&f the legal positivists. Principles have thus
continued to impact even on conventional treaty. lddoreover, CIHL has remained relevant as a
separate source of IHL because not all of its rblage been subsumed into codifications. This is
especially true in light of the publication of thecent ICRC Study on CIHL. Therefore, various
rules of CIHL remain important in the contemporanernational legal order. However, just as it is
necessary to understand the customary foundatibiclfwin turn, relies on principles and natural
law) of parallel treaty rules (the rules newly ¢eghby treaty are bindinigso factothrough consent
and ratification and are not as important for thespnt discussion), so it is necessary to undetstan
the natural law, principle-based foundation of CliWhen it applies directly. This study also aims
to indicate that reliance — particularly in IHL haaild and must be placed on these foundational
natural law virtues and principles as a direct sewf law. From the preceding section, it should
have become apparent that this has already beeptadcby the various eminent publicists on IHL,
irrespective of whether they wrote in a pre-Gratjossitivist, naturalist or 'Grotian' tradition.h&@
similarity between the rules proposed by theseipishd and the ICRC Study confirm the existence
of an objective, universal common denominator asatbcertainment of these respective rules was
separated by a long period of time. It is subrditteat moral concerns, especially the principle of
humanity,was influential in this regard. It is furthermgrestulated that many of the principles and
rules of IHL derived from natural law by these paists are indisputable because they are
imminently reasonable — especially in the moderndwith its high premium on human rights and

humanitarian concerns.

With the clarion call to includprinciplesandstandardsas a direct source of IHL and to accept IHL
as being influenced by morality, it becomes neagsware-consider some of the arguments which
have been raised against international law (andmpjication, IHL) as being constitutive t¢dw.

These (positivist) criticisms are inevitably linkéad those branches of law which further moral
objectives. This will also lead to a more elaberdiscussion on the main philosophical traditions

to have influenced the development of internatidemal and, particularly, IHL.

2.3 Regarding the nature of IHL as a specialised lanch of international law

In light of the emphasis on morality (as independerd foundational component of IHL) in the

previous sections, concerns might occur regardifgether the present study advocates for

69



international humanitariafaw or international humanitariamorality. However, this question
regarding whether IHL indeed qualifies as 'law\a a new one. It is submitted that this is due to
the very natural law based origin thereof as wdgated in the previous section. This section will
briefly consider some of the arguments which haeenbraised against and for accepting
international law and, by implication, IHL as cdhgive of 'law'. In the process it will be
established that although it is unsurprising thdt,l or the laws of war, is that branch of
international law which has been famously descrineithat if international law is at the vanishing
point of law, then the law of war is at the vanighpoint of international la #* because ofinter

alia, its moral basis; is law but with a very evident and flexible moral isas

The status of international law (and, by implicatialso of IHL as a specific branch of internationa
law) as ‘law’ has frequently been called into gimstseeing that many legal commentators
maintain either that it is not law in the propense of the word, or that it is ineffective with eed

to the actual governing of inter-state relatiol®me academics have even gone so far as to opine
that international law as legal discipline is agmioing its demise, causing us to become more
aware of its political and moral force, but not iegal content®® The question regarding the
interaction of international law and morality iseowhich occurs frequently. Thus, Strenski states
that international law, with the ICJ, the ancieaw$ of the seaGeneva Conventiorend the like,
might seem to be more comparable to a global mtdlian to anything resembling a legal ortf&r.
Hence, some have postulated that internationalr&ier be classified as part of ethics and not
law?*" Dixon indicates that some of these criticisms \akd, but it must be remembered that it
has not been argued that international law is gepelegal system. Although comparisons between
the international legal order and national legatesms abound, it is important to note that thetatt
is also not a perfect, infallible systéffi. The national model, containing courts, legiskatand

enforcement agencies has, however, often beenttiddd a manifestation of what ‘the law’ and a

244 | auterpacht 1952:381-382. It is submitted thatt sl that branch of international law which appliesthe most
inhumane circumstances — armed conflicts. Lawsnatly aim to harmonise and promote various legadlgvant
relationships. Armed conflicts are the very amti#is of those circumstances in which laws wouldmadly be
expected to operate. Besides the fact that bediige are strongly opposed to impeding their mmili@bjectives by
being bound by laws, this branch of law (as washsseove) has its roots imoral principles and standards.
Moreover, self-interest of states is frequentlyaaded preference to the detriment of IHL.

245 Dixon 2007:1.

246 2004:635. Nonetheless, certain publicists lilke,éxample, H. L. A. Hart, argue that internatiotejal rules are
frequently indifferent to morality. It is submittehat this would be especially true regardingsydertaining to how
ships should pass each other on the open sea.

247 Brierly 1963:68.

248 2007:1-2 and Best 1997:6-7.
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‘legal system’ should b&° Subsequently, some of the more specific argumagasnst and in
support of deeming international law (and, by imglion, IHL) constitutive of 'law' will be
considered. These comments must be viewed inigh¢ of the arguments from the preceding

section advocating the acceptance of morality beramtly part of IHL.

International law has been described as a horigorgther than a vertical, system where there
exists no higher authoritative state. Thus, laesdoot emanate from a higher authority in the
international legal order, but the lawmaker andetttare the same entities. This characteristic ha
been accepted to cause greater overlap in thismystith an indistinct boundary between social
norms and la¥>® Evidently, when the same entities make and argesuto the law, it becomes

difficult to determine which norms are legal andiethemanate from considerations of morality,

comity or utility.

Some critics argue that a legal system’s validiljes on the degree to which certain ‘vital rules’
can be enforced. In an international law contaid might include the general rule prohibiting the
use of force. International law, however, ofteerae powerless to prevent major violations of its
rules and is perceived to be weak law due to this*f* When one state perpetrates an act of
aggression against another state, such an acahagsefater consequences than what would be the
case if one individual perpetrated a crime agaamgither individual under a particular national
system, and also the costs of controlling the acfiorcefully would be exceptionally high.
Accordingly, Dixon is of the opinion that internaial law’'s ambit causes rules of physical
enforcement to be less desirable or practical tiey are in other legal systems. This is an
252

unfortunate state of affairs due to the realitiesnternational life?”>> Therefore, one of the chief

arguments levelled against international law's digli as ‘law’ is that it is not generally

249 Dixon 2007:2. It must be remembered that theonafiand international systems indeed have a differeason for
existing which causes the comparison to lose afigts validity. Hence, national law is occupiedtiwthe legal
rights and duties of legal subjects within a spegblitical body. The law derives from an accepkegal superior,
which is competent to make and enforce the lavmtermational law differs as it occupies itself witie rights and
duties of equal states. The desired system reggl#te relationships between states should be dinehviacilitates
their interaction rather than a system which cdstamd dictates as the national legal systemsrargego do. See
also Weil 1983:413 and Oppenheim 1937:34.

250 Norman and Trachtman 2005:546. Coleman 2004:3&&@s that in the absence of an overarching sigverihe
international legal order has been deemed to emtaiére 'might makes right' system. See also By@95:161 who
comments that, in the absence of an overarchingremn, international law ought to be understosda'anultitude
of bilateral relationships between states'. Ndyrehe sources of law vary greatly between natldegal systems
(with their clear sovereigns) and the internatioleglal system (where the sovereign and subjectsh@resame
entities). See in this regard Best 1997:8 andyk20l00:459. See also Cheng 1983:519 and 548.

%1 Dixon 2007:14-15. Likewise, Cohen 2007:67 indésathat violation of international legal rules ieduently
argued to illustrate that this body of 'law' isyotthat in name. See also Weston, Falk, Charle$wemt Strauss
2006:62.

22 2007:15.
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enforceablé> However, this criticism might be countered with guestion of whether the binding
guality of any ‘law’ is found in the existence drsence of enforcement measurdsis clear that
less effective enforcement measures may encoutates g0 disregard the law more often than
individuals in their national systems, but thiswargent concerns motives for compliance with the
law, not about whether the particular set of raes ‘law’ or not?®>* Fyodor Fyodorovich Martens
himself opposed the notion that law was based orefoHe thought such an idea to be pernicious
for international relations, as it entailed a cadn of law enforcement machinery with the law
itself. Just because the law was ensured throofgraement procedures did not mean that force

was the fundamental basis of the &W.

Indeed, the most acceptable argument for the waladiinternational law as a system of law is that
the members of the international community recagritsat there indeed exists a body of rules
binding upon them as laf¥® The effectiveness of international law is ensutkbugh its

advancement of the common self-interest of thermatigonal community and necessity of such a
coherent, encompassing system of law in a globlaletxm257 Further, states themselves, still the
primary subjects of the international legal orddw, not claim to be superior to the law or that

international law does not bind them. States foltbe rules of international law as a matter of

53 Best 1983:11 and 1997:5, Root 1908:451, NormariTaachtman 2005:550 as well as Dixon 2007:6.

%4 Dixon 2007:6. See also Coleman 2004:1521-152Rewvise, Oppenheim 1937:8 opines that a lawmakirntbaxity
and courts are not essential for the existencawf kince, in a primitive community, it is the commity which
decides a question of law rather than a court.

255 pystogarov 1996:303.

256 Dixon 2007:4. Likewise Coleman 2004:1520 stakes tinternational law, broadly construed, is tioelyoof rules

that can be derived from observation of the intivacof state actors on the international stagee also Dumbauld

1935:593-594 for the acceptance of internationalda 'law'. By and large, states comply with in&tional law for

reasons unrelated to the threat of a sanctions igians that international law is not binding beeadtis enforced,

but that it is enforced because it is already igd{see Dugard 2005:10). The same understandinde applied
to CIL, and consequently to IHL. See also the cemis of Oppenheim 1937:9-14 (and compare Fredéxdlock

First Book of Jurisprudenc&929 28) when he defines law as: '...a body oésdbr human conduct within a

community which by common consent of this commusftgll be enforced by external power'. Thus, hdicoes,

three requirements must be met before a 'law' eagstablished, namely a community must exist; pusoof rules
for human conduct inside that community must eaigl a common consent must exist in the communéy ttiis
corpus of rules will be enforced by an external powOn this definition, Oppenheim finds that tlenenunity of
states complies with the first requirement as thdividual states are bound to common interests hwiigcsure
persistent interaction among them. The secondnegent must also be admitted as (customary) peesining to
the interactions of states have emerged over hdedoé years. Also, lastly, an external power ofoeztement
might be found in the international community inetidea of self-help. Thus, in Oppenheim's defmiti
international law still qualifies as law. See aWeston, Falk, Charlesworth and Strauss 2006:6463raks well as

Hall 1924:14-16.

Dixon 2007:10. The effectiveness of internatidasl also entails a psychological component as Dixoid at 11,

describes: 'Law has a self-perpetuating qualityheWit is accepted that the principles governirgabtivities of a

society amount to ‘law’, as is the case with staed international law, the rules of that systesuase a validity

and force all of their own...There is, in other wqrdspsychological barrier against breaking inteamat law
simply because it is law'. See also Christov 288%5:who submits that, although the actions perfadrime states
may vary, all agree that international order shdaddnaintained in a world where unregulated poweuads.
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obligation, not as a matter of choice or moraiff.

For the great mass of mankind, laws establisheci\ilysociety are enforced directly by the power
of public opinion, having, as the sanction for jiissigments, the denial of nearly everything for
which men strive in 1ifé>° Likewise, Strenski believes that treating prigsnef war decently,
accepting diplomatic immunity, and tli&eneva Conventionggarding warfare and other similar
rules of the international (humanitarian) legal esréire better understood as aspects regarding
honour in the brotherhood of states, that is asesiimg which will bring shame upon the
misbehaving country rather than rules binding stigtso facta®® The binding or obligatory nature

of these rules thus emanates from the various ichai¥ states' desire to be seen as upholders of
these rights rather than being viewed as delinqu&he universal desires of states are evident from
this — there is a core of norms which states willoiv because, by doing so, they indicate their

willingness to further the important goals encagtad in them.

Furthermore, it is proposed, and this is an impurteonsideration to counter the potential
arguments that might be levelled at the apparesdlistic nature of the present study which moves
for the inclusion of principles and standards aiura law in the IHL debate, that in effect moral
precepts provide amternalised sanction The essential argument against natural law ptece
entail that they are not enforceable, but, it ismsited, that moral considerations do bind persons
internally, whereas the law especially binds fromexternal point (although it might also bind

internally).

Just as is the case with public international v, international humanitarian regime also finds
itself without a central lawgiving body, althoughrious international organisations like the United
Nations and the ICRC are making a significant @bation to the normative framework of this

branch of international law. Although frequentiygeded by politics and national interests, IHL
seems to have a better functioning court strucaawpared to the broader international legal
regime. Accordingly, the ICC, ICTY and ICTR haveade significant strides for the successful

implementation of IHL, but their authority is nog¢tyabsolute. Thus, it seems that IHL might even

%8 Dixon 2007:4-5. Compare Oppenheim 1937:14-15this regard Brierly 1963:56 postulates that: §tjiitimate
explanation of the binding force of all law [inclag international law and IHL] is that man, whettheris a single
individual or whether he is associated with othenrnn a state, is constrained, in so far as heéasonable being,
to believe that order and not chaos is the govgrpiinciple of the world in which he has to live'.

%9 Root 1908:452-454. See also Hall 1924:15 who depublic opinion to be the 'ultimate sanction' afy daw,
irrespective of whether it is national or interoatil. Compare also Oppenheim 1937:15. See Fidg0:25 for the
view that CIL is enforced through public opinion.

260 2004:635.
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have a slightly stronger argument for conformitythaihe ‘national model' of what ‘law' entails.
However, due to the very nature of these rulesh $aomal machinery cannot prevent states from
violating them. [HL is activated during a very siive period in a state's existence and, through
considerations of sovereignty, states are frequamtlwilling to limit themselves through rules
during such a time. However, these rules aredbeline of defence against atrocities. Regarding

CIHL, Meron observes that:

Although the prospects for compliance with humemidin norms may be less auspicious than for
other norms of public international law, thegjoy stronger moral supportJudges, scholars, governments,
and nongovernmental organizations are often preparaccept a rather large gap between practicetand
norms concerned without questioning their bindihgracter. In many cases, gradual and partial dangs
has been accepted as fulfilling the requirementgte formation of customary law, and contrary ficac
downplayed®*

As has become evident from the present stodyal principlesandstandardsare inherent to IHL.

It is not enough to reduce this branch of law taenaternational humanitarian morality — it must
be noted that morality constitutes thmterial sourceof many legal systems and disciplines. To
return to the comparison between national and nateénal law — even the curre8buth African
Constitution of 1996 is based upon thelues of human dignity, equality, human rights and
freedoms®® Naturally, a national system such as that of IS@dtica is accepted by all and sundry
to constitute degal system. It is self-evident that natural law imedi very many (if not all —
including, of course, IHL) legal systems in thesfiplace. Is the ultimate aim of law not to ensure
harmonious co-existence, where each partakes ihf¢hef the community, free from interference
by others, while being mindful not to interfere hvithers themselves? Heguitynot remained an
important notion for legal systems? Thereforenutst be submitted that the inclusion of morality
as the foundation and a substantive material soofr¢ElL does notper serender this branch of

international law onlyaw in name.

Considering the formal structures behind IHL, saniproblems arise compared to international law
in a broader context. Thus, applying IHL in preetican be difficult due to the nature of
international law, but it is evident from Merontatement that a significant amount of leeway is
afforded to the formation of ClHprecisely because the moral desire to enforce thales is so
strong Therefore, a universal commitment, across adspeectrum of actors (including presiding

officers, scholars, NGOs and governments) is gleaxlident — all of these actors realise the

261 2000a:244. [Emphasis added.]
262 Article 1.
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importance of complying with IHL.This is true to such an extent that the strict ieguents for
customary law formation in IHL are relaxedThe very nature of IHL thus contributes to a enor
flexible approach in according proper protectiorthose suffering as a result of armed hostilities.
Hence, strict theory gives way to fundamental idef$urthering humanity, human dignity and
freedom. Thus, due to the very nature of IHL, kigmormative standards can be considered in a
branch of law which attempts to protect the humars@gn. Why would states (unless they are
allowing their own interests to interfere) attertgoteturn to the stringent theoretical requirements

In any case, pragmatically viewed, states therefaceept the existence of IHL, similar to
international law, and frequently state their cotnmaint thereto. In principle, states do not contest
the old adage that whoever says war, says lawt i$hstates do not contest that international law,

and specifically IHL, exists for the legal managetnef armed conflict®

Having considered the historical development of Ifdind the nature thereof), a more elaborate
discussion on the main philosophical traditionsalihihave been influential in the development of
international law and, particularly, IHL is require This is necessary in light of the argument
proposed in the present dissertation that IHL wasetd upon and is informed by natural law
principles. It remains to investigate the phildsiopl paradigm which provides the impetus for this

branch of international law directly.

2.4 Analysis of the natural law basis of IHL as maifested in the principle of humanity

From the preceding it has become apparent thatdiitiinated from, and is shaped by, principles.
It was indicated that therinciple of humanityembodies the essential principle of IHL.
Accordingly, the influence of this principle waglinated when both the law of The Hague and the
law of Geneva were considered — in other words, weg/ foundations of IHLtreaty law
Subsequently, the dissertation indicated that theteption of humanity and human dignity
comprise the central objectives of IHL. Lastlywiais indicated that a concern for humanity led
initial primitive societies to formulate primitivécustomary) rules for the regulation of armed
conflicts among themselves and that these ruleduéth with considerations of humanity,

influenced the works of the most eminent publicstdHL. The importance of these principles for

263 Forsythe 2008:25.
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CIHL was also established. The possible problem \witeed moral considerations was indicated in
the previous section, namely that precisely becauseal concerns and principles feature so
prominently in IHL, the legitimacy of this brancfilaw as 'law' has been questioned. However, it
was established that this branch of law shouldoratompared to domestic legal systems assitiis

generis— functioning in circumstances most insusceptibldaw-enforcement — and, as such is

indeed 'law'.

However, in light of the emphasis on the existentéigher, normative standards in IHL, the
natural law basis of IHL (and, peripherally, otipailosophical paradigms to have influenced IHL)
must be examined. Not only will this entail a tredal investigation of IHL, but it will lead tona
examination of the principle of humanity, which Heeen argued to comprise the central natural law
virtue in IHL. Accordingly, the substantive contest this principle will be considered as well as
possible means to implement it directly in conterappIHL. It will be indicated that this principle
can be implemented through three different comptsmaramely treaty law (in the guise of the
Martens clause); other principles (like normsusf cogensand obligationgerga omnesand CIHL

(which will be considered in the following chaplers

In liming, it has become apparent that, although IHL washasied thereon, the legal positivist
approach and the historical school of jurispruder@e/e contributed significantly to the
development of IHL (the first through, for exampving legal certainty by way of its reliance on
treaties; the latter through, for example, givirapsistency to this branch of law)herefore, the
two philosophical traditions that have influenceddLl apart from natural law, nameliegal
positivism and thehistorical school of jurisprudencenust be briefly investigated seeing that the
former is reflected in the facts that IHL treatyvlgas was seen abd¥8 still exerts significant
influence and the ICRC Study on CIHL seeminglyeef$ the international community's desire for
certain, written CIHL, while the latter underscoré® importance of CIL and the writings of

eminent publicists in IHL as it is argued for irethresent dissertation.

It must be noted, however, that the present studg & advocate for a natural law, principle-based
approach to IHL (and to view the ICRC Study on Clptiimarily through that paradigm), and as
such it is necessary to consider legal positivisithis does not purport to place the natural law

approach above any suspicion and to vilify legaifpddsm — indeed some sort of balance between

264 gee, for example, section 1, pages 16-20 ancbse2i?, pages 64-68.
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these approaches must be attained for the stremgthef international jurisprudence to occur;
rather, the goal is to enhance the argument foeigtence of priori rules in international law
(and, especially, in IHL).

The positivist school uses law as a political istent, acorpusof rules determined by the state,
having a separate existence from morality and higf6 Also, these rules — which include
judgments — are seen as the only sources of theniftwlegitimacy. Positivism falls under the
'realist' view of international law. The 'realigitw sees every action of states as made to furthe
the state's own national intere&8. Those who submit that international legal rules made
internally, created by a legal community's partcifs, are basically following a positivist approach
based on the force of expressed or implied statser@®®’ In summary, Ticehurst's definition of

positive international law may be considered:

Positive international law is determined by thatcactual will of the State, either through its sent
to treaty provisions or through State practice ilegdo or preventing the development of a customary
rule...lt is therefore consensual law. If thatlwglabsent, the State is not bound by that norchsamnis not
responsible to the international community for mdnservance of A%

It is evident that legal positivism asserts that ¢alidity of law depends on its proper promulgatio
or, in the case of custom, its clear, unambiguou @nsistent, authoritative acceptance by the

individual members of the legal community. Obed&io the law must be enforceable according

265 Barman 1988:780. See also Medinger 2006:46.
266 Medinger 2006:46. For the realist school see EleB808b:33-44, Reus-Smit 2004:14-44, Byers 1905113,
Golove 2006:341, Reisman 1987:136-144, Vagts 2@, 1Trimble 1986:667-670 and Forsythe 2008:25-28.
%7 Jividen 2004:693. See also Byers 1995:165 anerlBri963:51-52. See, for example, Oppenheim 188Who
accepts that a state could explicitly (as in theecaf treaty law) or tacitly (as in the case of Célccept a rule of
international law. See Cohen 2007:78-79 regardomgsent. Magenis 2002:415 differentiates betwesoral law
and legal positivism by submitting that in intelioagl law, consent lies at the basis of positiwe'sebinding power,
while reason creates the binding force of nataal | The action of natural law is directed intelyat the morals of
the individual, while positive law is directed atternal actions towards others.
1997:131. Dixon 2007:16-17 opines that this coesal theory emphasises that no international law loe
constituted without the consent of the particutateswhich will be bound. Clearly, on this posgiwiew, the rules
of international law are formed through the readitrather than the desirabilities of internatidifalas it is thede
facto consent which creates it rather than some highwainprinciples. Dixon, ibid at 17-18, submits ttimatural
law theory differs from the consensual theory iatth is determined through correctoral principleswhile the
latter is based on the actual practice of staf@mm an empirical viewpoint, natural law is scansupported in
international law. This does not negate the imgraré of natural law though as Dixon submits: ‘Hoarevnatural
law’ may be a goodiescriptivelabel for such concepts as equity, justice andaeableness which have been
incorporated in substantive rules of law, suchhasé dealing with the continental shelf, humantsgtvar crimes
and rules ofus cogens In this sense, natural law may be part of theees of international law under the category
‘general principles recognized by civilized nationsSee also Ticehurst 1997:132. Searl 2001-2092:proposes
that states should return to the principles of r@tlaw which advocates 'that states adhere tardatd of reason
that is higher than that suggested by state pmeticne — a standard that is attuned to promotitegial human
fulfillment for each and every member of the intgfonal community'. For further definitions of jtoe law see
Suarez 1944:44-45, Grotius 1925:44 and Searla@b4. For positive law generally see Ago 1953:898.
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to the legal positivist perspective. From theelait is apparent that codified law is the only law
which ensures the level of certainty as to howldleis to be understood, determined and applied -
which the positivists desire. Natural law, with @orollary designs on objective, universal values
which can be rationally determined, is unenforceadid too vague and uncertain to be held as
valid law by the positivists®® It is submitted that such a positivist approaets st at loggerheads

with regard to the normative aspect of law, wh&la crucial for IHL.

As positivism rejects the connection between mtyralnd the laws, it injects sovereign lawmaking
legitimacy into the legal tradition. Positivistied that moral precepts only become law once the
norms are commanded by a sovereign. When facengqternational legal system, where states are
independent, sovereign, and answerable to no higority, positivism emphasises treaties and
customs as the supreme sources of the internatiegal orde?”® The positivists deny natural
law's a priori claims and imply that striving towards maintainimgmanity in warfare is linked to
the self-interest of statés' Kunz submits that a changing, turbulent peridke the twentieth
century, where wars, rebellions, revolutions ansel faform and creation problems occur, is not
sufficiently dealt with by rigid positivism — posiism suffices in more harmonious times where the
guestions pertain to interpretation and codificatid law, not in times where the problems concern
law-making and the politics of laf/?

Although the positivists and naturalists have bemwolved in a debate for centuries, it seems as
though these philosophies are moving closer towaedt$ other. This is the consequence of the
positivists taking more heed of the effect of mibyalon law and, likewise, the increased
consideration of the effect of politics on law takiey the naturalists. This makes it possible to
combine and apply these two trains of thought aecibic problems with which the international
legal order, and specifically the international famitarian legal order, has to deal. The remaining
points of division however remain, where the soigreenacts a law which is fundamentally
opposed to reason and conscience and where aigtrgrets a law without considering the moral
purposes for which it exists. In these casesptistivist denies the existence of moral purpose,
reason and conscient€. However, regarding the broader discipline of rinéional law, it has

been submitted that '[h]istorically, internatiotelv was first formulated by proponents of natural

%9 Hensel 2008¢:80-81.

279 Jividen 2004:694.

271 Best 1983:17. It must be indicated that the wiisibn between pragmatic self-interest which enslunealtered and
objective, unchanging principles seems trifling.

22 1961:953-954.

23 Berman 1988:784-785.
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law theory, who provided the foundation of interoasl law principles such as the peaceful
resolution of disputes, self-defense, and the rifHtumanitarian interventiof”® Bederman also
indicates the increased interaction between p@sitivand natural law in that the international
community has managed to place state concerns twihidude sovereignty and maintaining
international peace and security) side-by-side i principle of protecting and extending the
dignity of individual human beings. This vision iagccording to Bederman, premised (at least
partly) on a natural law notion of the inherent thoof human beings, and 'is manifested in the
creation of rules by which a State must treat s citizens'. Bederman speaks of the pendulum of
natural and positive approaches to internationgall®bligation which has swung back to a more
neutral position in which the international comntyniecognises values separate and apart from

state sovereignty/>

The third branch of legal theory, the historicah®al, holds that the beginnings of all laws,
irrespective of whether it is customary or statuary, can be found in communal heritages and the
unique characteristics of the specific communitbaw is therefore just as unique to a particular
society as its cultural or lingual affinities. Theoponents of the historical school maintain that

is found, formed and interpreted by the legal ptiackers of a society rather than creatéd.
Historicists therefore argue that what the law (jlitically) and 'ought to be' (morally) can be
found in the national character, the culture, histd ideals and traditions of the particular peopi
society whose law it 8" The historical school submits that law is theutesf a historically
developing ethos of a particular society. The rss®f the historical school of jurisprudence i th
recognition that law is a continuing historical gegs which develops from the past into the
future?”® The follower of the historical school adds a nagidg factor to the debate which is also
less controversialour collective past’”® Accordingly, historicists use both rules and rhora
principles to define the law, unlike either legalspgivism or natural law. Distinct from the
positivists, the historicists are concerned with thles of customary law rather than the rules of
enacted law. Also, in distinction from the natists, the historicists are concerned with those

moral principles that are inherent to the charaatet traditions of the particular people or society

274 Jividen 2004:695. Searl 2001-2002:271 and 278 sttes that initially natural law principles pialya significant
part in the development of international legal tiyebut later positivist ideals supplanted the raitiaw.

27> Bedermarinternational Law Frameworki& Weston, Falk, Charlesworth and Strauss 2006:39.

#’® Hensel 2008c:82.

277 Berman 1988:781 and Medinger 2006:56.

278 Berman 1988:780 and 795.

279 Medinger 2006:56.
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rather than with moral principles of a universaiuna®® In this regard, it must be submitted that
when this historical approach is applied to asaerthe essential principlesof IHL, then, the
'particular people or society' whose characterteaditions must be investigated include all states

the world and, hence, inevitably entailing morahpiples which are universal.

In summary, it could be noted that the positivigid the lawmaker's will to be the ultimate source
of law, while political compulsion is accepted @ the ultimate sanction. Thus, they emphasise the
state. The naturalists find reason and consciémdee the ultimate source of law, while moral
condemnation is the ultimate sanction. Thus, teyphasise the mind. The historicists find the
national character or historically developing ttextis of a society to be the ultimate source of, law
while the acceptance or repudiation of those aspggcthe people represent the ultimate sanction.

Thus, they emphasise the people, the n&ftbn.

It is submitted that each of these approachesfisated in the complex international legal order
(and, by implication, IHL) Thus, legal positivists advocate treaty law aadous other agreements
in the international arena. Naturalist approadkad to argue for the inclusion of reasonable rules
and principles which derive their force from themoral authority (in essence what this study
intends to achieve). The historical approach ersigka tradition and customary rules, which are
clearly reflected in the importance attached to[Clebnsidering the time and effort invested in this
source of IHL by the ICRC Study contributors.

Nonetheless, certain criticisms might be made agale suitability and applicability of positivism,
natural law and the historical method when theyus®ed in isolation to solve a particular dispute.
The positivists attempt to rely on transparentttem rules of international law in order to ensure
certainty, but a criticism which has been leveb¢dhe notion entails that 'law’ is not limitedatget

of rules regulating social behaviour. Laws areegdl a manifestation of a community's values and
social beliefs. Thus, the essence of what theré&aly is transcends the written legal instrument t
which the positivist clingé®® Natural law has been criticised due to its susiitiy to cultural
relativism. Thus, the criticism actually entails assault on the truth of the naturalist's claim to

adhering to norms of an objective and universaktyhe reliance on values and norms such as

289 Berman 1988:781-782.

81 Berman 1988:783.

282 Medinger 2006:49. In this regard, Medinger, iatd50, states that it has been widely acceptedhttiate 38 of the
ICJ Statuteauthoritatively determines the sources of inteamat law and, ironically, that this article — etedtin a
treaty — allows reference to external sources ssaeneral principles of the law.
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dignity and justice has been criticised for beingirsstrument with which to further self-interested
behaviour. The historical school can be attackedugh the argument that ancient scholars and
outdated CIL cannot still be relevant and authtivigain the modern international legal arena.
Also, the positivists attack the historical schioteprisal for the latter (and the naturalist}igtie
regarding positivism's close, myopic, adherencthéoletter of the law, with the counter-argument
that the historical school itself looks myopicaby the facts of the past, in effect neglecting

contemporary developmerfts.

However, Berman submits that law is more than mepallitics or morality as seems to be
indicated by the naturalist-positivist debate. s$i#mits that the historical element is of crucial
importance and that it has been neglected in thditional debate between naturalists and
positivists. Berman continues that the developnoérmternational law over the past few decades
gives a clear illustration of the virtue and netgssf anintegrative jurisprudence He finds that

the insights and values of each of the three ssha@ needed to explain and justify these recent
developments. Accordingly, positivist jurisprudenield in the past that an international legal
order cannot exist in the absence of a strong sayerwith powers of enforcement. However,
positivist jurisprudence has come to accept thetemce of the international legal order especially
after World War Il. With the establishment of tiiea and conventions, ‘law' according to the
positivist's dictionary has also been establisteaerf though the mechanisms for the enforcement
thereof are weald®* Natural law jurisprudence has had an importalet irothe international legal
order as it was responsible for emphasising intemal law's rootedness in the universal principle
of justice. The body of human rights (and, itubmitted, IHL) which has developed has been due
to the influence of the natural law jurispruden&&rious conventions have been acceded to and, by
doing so, it has been established that there ataireniversal standards of humanity and human
dignity which must be protected by a legal regime whicmag subversive to national legal
orders®® Also, the historical school might have a valuaiole to play to ensure that the rules and
customs to emerge in the international legal oaderderived in a systematic, organised fashion. In
this regard, Medinger opines that by relying on fibgts of the past, the historical school reduces
the chances of relying on culturally relativistialwes and norms since the past is shared by all

state$®

283 Medinger 2006:54-55 and 62.

284 1988:787 and 797. See section 2.3, pages 70&&ab

285 Berman 1988:798.

286 2006:61. For further benefits of an integrativeisprudence, see Berman 1988:799 and Medinger:25@8 and
62 (Medinger, ibid at 45, also reflects some conseegarding this approach).
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It is submitted that the present dissertationrsvivcably influenced by these considerations of an
integrative jurisprudence both as regardsrtiison d'étreand the method hereof. Hence, it was a
desire, in light of the very significant, positiegposition on CIHL by the ICRC, to re-emphasise
the natural law foundation of IHL as it has develdgn the international community since the
initial rules against war were formulated which\pded the impetus of the present dissertation.
Unsurprisingly, therefore, the present dissertationducts its research on all three levels seeing
that treaty law, the ICRC Study, natural law prtées and the historical development of IHL are all

considered in order to bolster and enhance thischraf law.

It remains to consider the essential, fundamertidbgophical paradigm of IHL — natural law —

more fully.

As has become apparent, natural law sees legad anld moral principles as derived from right
reason and the conscience held by humanity collgtf®” Natural law has been viewed as a
system of deductive reasoning from which naturghts of men and states may be derf&d.
These rules and principles which give rise to sgahd duties are believed not to emanate from
human will, contrivance or convention, but to existthe nature of things, that is, objectively.
Disputes may be settled according to natural laawtiles, because there exists an objective moral
law which distinguishes between correct and inairaets, and this law is not derived from human
will but from nature?® ‘Law' is seen by naturalists as the manifestatibnorms and values
According to some naturalists what the law 'is' trhes determined by reference to what the law
‘'ought to be' in terms of a universal system ob@i@al Also, rules must be interpreted, analysed and
applied in terms of thenoral purposegor which they exist. The naturalist relies omcepts such

as humanity and justice to move for their particudesires, for example humanitarian

intervention?®®

Natural law has been described as being occupied mibh the normative aspect of international

law and considering actual international condudy @amso far as it may determine whether the law

287 Barman 1988:780 and Medinger 2006:52. See algnBarf 1934:201.

288 Magenis 2002:415.

289 Bull 1979:172 and 180.

29 Medinger 2006:52-54. See also Berman 1988:780wii®d states that naturalists have taken recourseset of
moral principles to determine the validity of legales. Procedural and substantive fairness reslaen applied
by naturalists to determine legal rules' validiBerman indicates that some naturalists have enaed toward the
“oughtness” or purposiveness” believed to exidegal rules for their validity.
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is followed or not; whereas the positivist approaaftails considering the actual conduct of
international legal entities and giving that cortdihe title of positive international law irrespieet

of whether it conforms to natural, divine or anfg@tmoral law?®* The natural law approach, then,
seems clearly occupied with thex ferendarather than thdex lata Legal positivism takes the
opposite approach. It is submitted that this dfifee causes problems when these jurisprudential
paradigms are brought to bear on CIL and, espgci@lHL. It must be stated that IHL, in essence,
seems to comprise an aspirational body of law. d@ynanding that the law cannot include
aspirational aspects, the positivists, in effedlpva atrocities to happen in each war before
attemptingex post factdo prevent them for the next time rounklence, it must be re-emphasised
that IHL, with its emphasis on humanity and dignisyinevitably linked to natural law principles

and standards.

Natural law may be seen as a system of deduct@soreng with which the rights of men and
independent, sovereign nations may be determinddrennorms of which are binding through the
adherence to reason. Natural law posits standdrdsnduct for individuals and standards for the
laws which states enatf The traditional point of departure for naturakltheories is the rights
and duties of individuals rather than those ofestatr group$®® It is precisely due to the influence
of natural law that the international order is discusing more and more on the individual. Unlike
positivism, natural law adherents maintain thatiredtlaw is common to all nations since it exists
priori, through natural instinct, and is not dependenepactment for its validitf?* Therefore,
these immutable rules of natural law are seen agyheiversally valid while not dependent or
confined to specific communities, societies or wds®® It is indeed the naturalists who will be
able to furnish officials and practitioners wittasened, principled advice and also with the moral
and practical consequences for a statelmmissioor omissioin the international legal aref&.
The follower of natural law has been defined ashdopopher, a moralist, who scrutinises and
evaluates the law in terms of higher, non-legddicel norms to decide whether the law is good or

bad and not whether it is law or rof.

The potential utility of natural law in the intetianal legal order (and, especially, for IHL assit

91 Best 1983:39.

292 Jividen 2004:695.

293 Bull 1979:171. As will become evident in sect®npages 150-152, IHL is undergoing a processuhénisation’
due to the influence of international human righexeon. See also Meron 2000a:239-278.

29 Jividen 2004:695.

2% Bull 1979:171. See also Ticehurst 1997:132 arferilorf 1934:179.

2% Jividen 2004:723.

297 Kunz 1961:958.

83



advocated for in this study) is reflected in stagats such as: 'At a time when it is commonly said
that the society of states is or should be disseghinto a universal society or community of
mankind, the natural law tradition may be thoughptovide a ready-made set of rules that can be
applied to it?*®and that natural law has been deemed to be impddainternational law since it

is being 'recognized as customary internationalttaaugh an examination opinio iuris and state
practice'. Hence, natural law is still relevant as a normafnanework which would inform the
legal system of the universal community of stafElse second statement again reinforces the notion
that natural law and CIL (and CIHL) are closelykkal. It is further submitted that while CIL (and
CIHL) is a sourcethrough whichnatural law can be introduced into disputes, m@tlaw may
simultaneously influence the manner in which ClindaCIHL) can be determined. Another
important advantage of natural law, similar to tweminant conception of CIL, is: "...it is neither
tied to one culture nor loses its effectiveness iforum informed by different value systeﬁ?§'.
Since IHL sees only victims and no culture, religiaffiliation, race or gender, this statement

clearly shows the utility of natural law to thisamch of international law.

Natural law seems to be a very flexible and poptiexory on which to ground the basis of
international law. However, the concerns about sitashatural law theories still exist in
contemporary debates. Accordingly, it is arguedtmye that the content of natural law is a matter
of opinion and the likelihood of specifying the ¢temt of natural law down to the last detail remains
a seemingly Utopian idedl® The United States courts per Marshall CJ have tiet although
natural law may be a basis for positive law andwee from which new laws may be derived, it is
still possible for the positive law, as it emandtesn the sovereign prerogatives of nations, tsltla
with natural law standards. These latter standaualg be held out as a goal for reform and revision
of the international legal order's norms but thagret be considered to be part of international law
per s’ However, the learned Chief Justice still accepbedfoundational role played by natural
law in the international legal order as his remiudt: 'The law of nations is founded on the great
and immutable principles of equity and naturalipest indicates? Criticism against natural law as

it pertains to the international legal order indadhat the natural law theory, with its insistetie

moral truth is known to all through reason, 'canneddily accommodate the fact of moral

2% Bull 1979:171.

29° Magenis 2002:413 and 417.

%99 Strenski 2004:647.

301 O'Brien 1978:108. See Marshall CJ's stanc@lie Antelopel0 Wheaton 66 US 1825 par. 18: although slavery
might be held to be contrary to the law of natitresas nonetheless practised by states — thug]yidastrating the
different views held by the law of nature and pesitaw of nations.
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84



disagreement, so prominent in the domain of intesnal relations, or the clash of values and ways
of life which it expresse&®® However, it must be questioned whether there indsésts moral
disagreement regarding the protection of human idigduring armed conflicts. It is the
proposition of this dissertation that there is nbgt disagreements thereon emanate from other

interests and, as such, must be undermined to iraghe protection afforded to victims.

With specific reference to the interaction betwdldh and natural law, Lafrance finds that the
foundationsof the international humanitarian legal order @ty are universal because they
emanate from natural lawnd, accordingly, irrespective of whether reasonyersal harmony or
the divine origins of humankind are used for agsest certain acts such as torture and killing
arouse repulsiof’* The beginnings of various international legahpiples, for example, peaceful
dispute resolution, the right to self defence dmel ight to humanitarian intervention, have been
attributed to natural law philosophers like Suafeentili and Grotius. These writers, even though
they were influenced by Aristotle and Thomas Aqairflaid out a framework that subjected the
entire international order to the rule of law, silmv reflecting natural law principles on reasonl an

the common good®® Searl succinctly suggests that:

...the relevance and substantive merit of natumal principles in international law were never
conclusively refuted; on the contrary, as some @stlhave already argued,return to the principles of
natural law appears essential for the successfablgion of current international dilemmas, partiady
those concerning international peace and seciiffty

This quote neatly captures the objectives of thesgmt study — natural law principles cannot be
denied in IHL. By neglecting to accept these pgples one undermines this branch of law seeing
that its foundations are natural law infused anith whe advent of human rights and humanitarian
concerns, natural law has recently been reintraditto®ugh various instruments (like, for example,
the Universal Declaration of Human Rightshe Geneva Conventionsf 1949, theAdditional
Protocolsof 1977 and the ICRC Study on CIHL).

Consequently, two main approaches to natural law beidentified, namely theocentric natural

law, which takes recourse to higher, external ndreatandards, and anthropocentric natural law,

%93 Bull 1979:181.

394 sassoli and Bouvier 2006:87.

305 searl 2001-2002:273. See section 2.2, pages 4&ie, for a discussion on Suarez, Gentili andi@o

306 2001-2002:274. See also Verdross and Koeck 1988hb confirm the necessity of invoking natural lemsolve
the problems of international law, like the mairtece of peace. Subsequently, the search for disshae on
norms and principles of natural law, to be apptiedege ferendas upheld as of indisputable importance.
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which focuses on man and his inherent nattire.

Theocentric natural law presupposes the existehaeDivine authority which is also the source for
every normative standard that exists and influeredidual and collective actionsThis is an
unwritten law, found in the conscience of man aadédda upon reason. This perspective views
natural law as certain, unchangeable and evertasiankind is viewed as a community built on
the value of equality. Since natural law is vadicerywhere and justice and morality underpin this
system, the belief is held that inviolable humaght$ exist which must be protected by all
communities. Theocentric natural law is viewedaaigher law, superseding human legislation
from a particular society, custom and laws comnoowarious people and, thus, it claims obedience
from humans. The fundamental maxim of the thegteperspective on natural law is that good

must be done and evil avoided, thus, in the progisisg to each other their just defé.

With regard to IHL, theocentric natural law is redat both with regard to thas ad bellumand the

ius in bello With regard toius ad bellum,theocentric natural law maintains a cosmopolitan
perspective emphasising the common good of all lpeofphus, the aim of any armed hostilities
must be to attain peace that is also aimed attedieshing friendship, harmony and cooperation
between the former combatants and not just to enayust and tranquil order. The theocentric
approach emphasised that love of one's fellow mmarcy and charity should be considered when

considering whether to resort to the use of arroeckfor not*®

With regard toius in bellg the proponents of theocentric natural law mamthat the intention
needed when employing force must be based¢anpassion, mercy, charity and lof@ one's
fellow man — even if that man is your enemy — astone would hope for those same attributes to
be shown to one's own combatants when the enemgages. These qualities will also serve as a
limiting constraint on the manner in which armedftiot is conducted. The theocentric natural law
proponents already made a clear distinction betweerbatants and civilians as the latter could not
be attacked in hostilities while the former couldlso the idea of military necessity came under
scrutiny and, although it was accepted that sortiatecal damage was inevitable, is was advocated
that the collateral damage should be minimisedaasa$ possible. Evidently, '[b]y establishing

absolute, permanent, and universal principles stiga and morality, theocentric natural law

307 see, for example, O'Brien 1978:105 and Woodco€l6 A55.
%98 Hensel 2008a:6-8.
%99 Hensel 2008a:10-12.
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provides an ultimate, authoritative standard faedsining right and wrong™°

From the aforementioned it is evident that valued principles like mercy, charity, compassion
and love for one's fellow man should form the badiboth theius ad bellumand theius in bello
according to theocentric natural law theory. Hemm-legal, moral criteria are brought to bear on
both the reasons to go to war and on the actiomsiggible in war by this natural law approach.
Therefore, the acceptance of a higher, normateedsird in IHL, as proposed by the present study,

is supported by a theocentric approach.

On the contrary, anthropocentric natural law maimstehat man can deduce law, to his own
advantage, through rational, systematic analysty #émerefore, that man is the measure of all
things. Right and wrong, just and unjust are deiteed subjectively by the anthropocentric natural
law proponents, in contrast to the use of objecti@mative standards and absolute values used by
theocentric natural law adherents. It was theskrapocentric natural law thinkers who devised
the state of nature as their starting point. Ia #iate of nature, humans live without any govegni
authority, laws or regulations, and they are freeursue their own interest®Natural law, derived
through reason, regulates the conduct of thoseviddals subject to this state of naturdt was
acknowledged that the unbridled pursuance of easbop's own individual interest eventually
hinders the attainment thereof as individuals'netaiwill come into competition with each other.
Now it is granted that some form of restraint i<essary. Accordingly, a community will be
created which can ensure a context in which indiaisl may still strive to attain their pursuits, but
now tempered by the constraints of the society wpiomotes peace and harmdhy.These views

of anthropocentric natural law can be extrapolatethe international legal arena. The notion that
the Law of Naturebinds states, just as it binds individuals, enswa€oundational basis for the
international legal order based on the social eatdrian school of thought. The implications are
that all commonwealths exist in this state of nataind, accordingly, can only act legitimatelter
seif they act in conformity with théaw of Nature The “rightness” or “wrongness” of a state's

decision to engage in a war is determined in aeoure with the Law of Naturé?

It seems clear that anthropocentric natural laveptscthat states exist in a state of nature and are

bound bynatural law.  This, of course, is also the proposition mofedin the present study.

319 Hensel 2008a;14-16.

311 Hensel 2008b:31 and 54. Likewise see Hensel,abi20-30 and 45, Ward 2006:692-693 and Cressvoéd B32.
See also generally the classical writers considgrsédction 2.2 above.

312 Cresswell 2004:633-635.
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Anthropocentric natural law deems states to beetisential role players in the international arena,
but this seems to be in the process of changinghe contemporary international order.

Furthermore, by focusing on state interests assaargial motivating factor behind state conduct,
the anthropocentric natural law adherents seenffes a glimpse of how state sovereignty has
come to be idolised in the international commuratyd, subsequently, how this has influenced

international politics, which are also seen fromirthvritings to influence international law.

Evidently, legal positivism, natural law and thestbrical tradition have all influenced the

development of international law and, more speailyjc IHL. The present study has also bolstered
its approach by drawing from these three levelsndmnsidering IHL, thus the influence of natural
law on the basis of IHL and its interaction witrstamary law is indicated; the spectre of written,
positivist instruments like treaties and the ICRdY on CIHL also pervades the present work
and, finally, the historical thought of eminent paists on and factual development by ancient

societies of IHL was scrutinised in the vein of tistorical tradition.

IHL, as was indicated in this and the previousisecthas its origins in natural law. Furthermore,
both the theocentric and the anthropocentric bresati natural law have had an influence on this
branch of law. However, like all things legal, thdias been an unending and inevitable shift from
a natural law dominant IHL to a legal positivistUH Subsequently, this law was reduced to
codifications and, in fact, a high premium was pththereon. Thrown into the mix is the historical
tradition of legal theory with its focus on the tonity of thought in a particular society that is
particularly evident from the customs of such aetyc The importance of custom for the historical
school is thus clear. It is submitted that for genuine, lasting improvement of the protections
emanating from IHL it is imperative to go back ke torigins of this branch of law and re-consider
the foundations thereof. In other words, the lg@aditivist approach and the historical school of
jurisprudence have contributed significantly to tthevelopment of IHL (the first through, for
example, giving legal certainty and the latter tilgio, for example, giving consistency to this
branch of law), but IHL was not based on them. haéiligh well meant, it seems as if the
contemporary international society has become glgdnin these latter traditions while trying to
improve IHL. Indeed, codifications are clearlyvogue as is apparent even from the ICRC Study
on CIHL where unwritten CIHL has been reduced tdimg for legal certainty. Although codified,
written sources have many advantages and are welmmed, certain significant disadvantages
remain if these sources neglect to return to ftres et origoof IHL — i.e. natural law. It is

submitted that only in returning to thmna fidebasis of IHL — natural law — can this important
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branch of international law be enhanced to betldress future concerns.

It remains to consider the interaction between #tidmorality. With the emphasis on natural law,
it is necessary to consider the influence of mtratin IHL. This is due to the inevitable

overlapping of natural law with morality.

One interpretation of the notion of morality erggiarticular social forms and conduct. This type
of morality manifests in limitations on and requirents of the conduct of a specific group of
people, thus allowing or preventing certain fornisconduct. In this form of limitations and
requirements, where morality is used by individualthin the group to compliment, criticise or
blame behaviour of others, it is deemed a necesésitythe education of one's own and other
people's children and the belief is held that pegtiould conform to these particular limitations

and requirement With regard to this understanding of morality,r&sson states that:

Understood in this way, a society's morality is sarhat like its body of law. Law isnforcedby
persons specifically designated to do that; mgratih the other hand, is not so much enforcegtimforced
not just by a few people — the police and the lawrts — but byeveryone Everyone appraises conduct as
right or wrong, good or bad, fair or unfair, andeso In so doing, we actually participate in tl@struction
and maintenance of our culture's morality. If deogease to care about something, cease to diiticakc
attention to it, then it drops from their list obnal concerng™

It is submitted that morality plays a significaote in international law and, especially, IHL. idt
apparent that the entire community of states sus@s the actions conducted on the international
arena and labels them as good, bad, right or wréhdplic condemnation, as was stated alibvis,
indeed the essential sanction in the internaticoahmunity and states strive to maintain a good
reputation as this is crucial to their survivaltire interconnected and interdependent international
legal order. It is further submitted, that the teonporary pre-occupation with the individual and
natural rights has caused an intensification wethard to the vigour with which states scrutinise th
actions of others. Accordingly, the greater theuBbon human rights, humanity and humanitarian
concerns, the more important these factors becoonethfe ‘list' of moral concerns in the
international legal order. Consequently, theseceoms would be reinforced more vigorously as

would otherwise have been the case.

313 Narveson 1993:124.

314 1993:124. Nonetheless, Oppenheim 1937:7-8 disishgs the rules of morality from legal rules thgbuthe
former's sole application to a person's conscieara enforcement through internal power while théetaalso
applies to the conscience, but needs an exterma& o be enforced.

315 See section 2.3, page 73 above.
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Due to the fact that people's views may develop @rahge over time as regards which forms of
conduct they consider blameworthy or praiseworthgrality of a specific society is not static or
rigid. This would lead society to embrace valudsciv seem to best reflect current thinking on
various forms of conductlt is submitted that since the international comityuhas commenced
with the establishment of institutional structutesfurther the humanitarian endeavour, it seems
likely that concerns pertaining to humanity and huandignity are here to stay for a significant
period of time. The idea of self-interest is impot to morality, since we can only appeal to
individual reason when we appeal to morals. Soimgtimside people makes it reasonable to
expect that they would do right. However, onlyitleavn interest will guide people, in other words
those things which they value. Morality, in orderbe effective, must seem to contribute in some
manner to these valued interests. Armed hossliperpetuate violence. Although the hostilities
might be necessary sometimes, morally speakingende is objectionable — violence is bad/evil
since people find it undesirable as it preventanthfeom doing what they want. However,
something which is deemed bad is not necessariypgr Bad and good are relative, but right and
wrong are not. To indicate that something is wrohgnust be opposed to the interests of the
broader community*® Thus, for example, it is submitted that killingnotent children in armed
hostilities is wrong. There is no room for argumehlence, if such rules can be identified which

are uncontroversially accepted, it would greatlytfer respect and, potentially, success for IHL.

With regard to the moral consequences of actionghéninternational legal arena, it has been
suggested that states, unlike individuals, do nptyethe luxury to consider the moral consequences
of their actions. Thus, the state has to detaom fmorality and pursue its national interest
unemotionally, rationally through the gaining ofwsr —that iscontrol over others!’ Nonetheless,

it is submitted that with the current trend in theernational arena to promote individual interests
and rights, humanitarian concerns, to establigfutals for the adjudication of war crimes, the
establishment of international organisations, theation of treaties pertaining to international
human rights and IHL and the ICRC's Study on ClHibt(forgetting the focus placed by the
eminent publicists on considerations of humanitywas indicated abo¥¥), it seems that the
international legal order does aim to promote momicerns which are held by the international
community as a whole. It seems evident that a exed, unified attempt has been launched to

further certain core values. As such, it is suleditthat morality does play a role in the

%1% Narveson 1993:124, 126 and 131.
317 Gunning 1991:216.
%18 See section 2.2, pages 36-64 above.
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international legal order and, especially, in tih@niches of international human rights and IHL. In
fact, the argument is made that natural law (whathgourse, includes morality) constitutes the
historical and essential basis of IHL and, indegolstulates certain principles and rules which
inform and permeate CIHL and treaty rules as theyetbp. Furthermore, it must be emphasised

that some principles constitute a direct sourckaf

Consequently, it remains to consider the princgfl@umanity directly, which it has been argued,
embodies the central, core principle on which IHlaswestablished, which influenced its
development in the field and theory and which fethe objectives and aspirations of this very
important branch of law. Also, in light of the @amns which were elucidated in the present
section, pertaining to the implementation of ndtlae principles and the contemporary emphasis
on certain, written, enforceable legal instrumenitg present consideration will also include a
scrutiny into two of the three methods through Wehinumanity might be directly invoked in IHL,
namely treaty law (considering the Martens claas®) other, higher principles in international law
(including ius cogensand obligationserga omnes The third instrument through which
considerations of humanity might be furthered, CIMlll be considered in the following chapters
as it was the initial conventional source of subsgafor IHL that was therefore directly informed

and shaped by these natural law virtues.

2.4.1 Humanity as substantive and essential prindip of IHL

The natural law basis of IHL was established in ghevious section. However, although natural
law constitutes the basis of IHL, the concrete riesteéd principles of IHL must still be considered.
Accordingly, throughout the present chapter thedrtgnce ofhumanityas essential natural law
principle and objective of IHL has been emphasisddwvas indicated that the initial rudimentary
(customary) rules of IHL were influenced by thiglasther natural law principles. Even the treaty
regime pertaining to IHL was seen to be influenbgdhe desire to protect humanity and human
dignity. Evidently, principles are indispensabte fHL since they embody both tHiens et origo
and aspirations of this branch of law. It is fermore submitted that, because they are part of the
law, these principles ought to be invoked diredtlyinternational legal disputed la Ronald

Dworkin 3*°

319 Dworkin 1977:22, 26, 40 and 44.
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However, because the content of these natural lasns is difficult to ascertain (indeed, the
previous section reflected the manipulable natufrenatural law as one of its most visible
concern¥?), the international community (which, as was iadiéci above, desire the law — although
it may embody normative ideals — to be positedonsensual, clear and unambiguous instruments)
is loath to accept and invoke them. Nonetheldss, submitted that precisely because of their
importance, these natural law principles must kgongusly investigated. In the process, CIL,
CIHL and treaty law will be strengthened as thesecjples influenced the later sources of law.
However, a mere investigation into the substantnesning of a natural law principle would still
leave open the (positivist) concern as to how tinéyht be relied upode factoin the international
legal system. The investigation in the preseniceavill attempt to propose some answers to these

problems.

Hence, this section may broadly be divided into t@mponents, which are directed to counter the
(positivist) criticisms that have been levelled iaganatural law virtues as was seen in the previou
section, namely (i) an investigation into thebstantive content of humanag central principle of
IHL and (ii) possible methoddrough which such a principle might be invokedha international

legal order (where positivism reigns supreme iatreh to formal sources of law).

Therefore, the present chapter will investigate Mhartens clause, as a treaty provision which
embodies humanity, and other principles that haaerged from international jurisprudence, and
that might be conveniently termed 'conceptual pples’', which could arguably embody and further
humanity as substantive principle. These concépuaciples include norms atis cogensand
obligationserga omneswhich are not substantive principles in the veirhumanity, but which
express particular requirements with which any sris/e norm, like humanity, must comply to be
accorded a higher normative status in internatitaal The acceptance of these norms seemingly
argues for a hierarchical view of international Jamhere some principles and rules cannot be
derogated from. Naturally, if rules of IHL fall thin this category, it would greatly strengthen
them and, accordingly, this section will brieflynsider these norms and whether certain IHL
principles have been subsumed by them. It maydbednthat, of course, the third possibility to
further principles through another legal sourcéyisconsidering their present interaction with the

initial source of international law to embody themamely CIL and CIHL. This interaction will be

320 see section 2.4, pages 80-81 and 84-85 above.
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investigated in Chapters 3 and 4, but, in essaheeinteraction between principles and CIL (and

CIHL) remains the golden thread throughout the présdiscourse as well since, besides being the
original source to embody principles, the Martetsuse and the conceptual principles have been
recognised by some to be subsumed by CIL. Itbhmited that the interconnectedness of these

legal rules is very important when considering l8&C Study in Chapter 4.

Lastly, the importance of the principles in IHLsengthened when the present study's proposition
is also taken into account, namely that principbesistitute anindependentsource of IHL.
Subsequently, the principles of IHL postulated égrPictet in 1985 will also be considered in this
chapter against the background of the ICRC Studgstablish whether some of the principles of
1985 have become accepted as rules of CIHL in 200bill also become apparent from Chapter 3,
that principles are important since, besides piiagidhe original natural law foundation of IHL,
they may also be potentially relevant in the precefselucidating rules of CIHL in that they may

supplement the traditional componentsisfisandopinio iuris>*

The prominence and importance lmimanityas foundational principle of IHL has already been
stated. Thus, it was indicated that it were casrsitions of humanity, including the prevention of
unnecessary suffering and damage, which substgniigal ancient societies to formulate the first
(customary) rules applicable in wartime. Why elgrild these societies have accepted rules which
also restricted their individual actions? HencdHIC was and is significantly informed by
humanity. Furthermore, the principle of humanigymeated and informed the writings of many of
the most influential publicists on IHL. Since bahiose original customary rules and these writings
of the eminent publicists have played an importafe in the formulation of modern treaty law,
principles — and, of course, the most prominenindpdiumanity — have clearly influenced
conventional law as well. The significance of huihaas principle of IHL is therefore evident.
However, although the principle of humanity is imjat, it has been argued that '[a]t present, the
meaning of humanity is ambiguous. It is curremntlgrceived as little more than a source of
international law with tenuous links to natural lawhis ambiguity has led to a failure to recognise
humanity as a continuing and powerful influence international law and as the only valid
objective of that law. It is therefore denied aggl in legal dialogué?® This section will therefore

first inquire into the substantive contenthafmanityas a value used in international (humanitarian)

321 see section 3 of Chapter 3, pages 186-197 below.
322 Coupland 2001:988. See also Wortel 2009:800 wines that humanity lacks a certain definition astensibly is
an 'emotional impulse or a virtue'.
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law and, subsequently, into how the Martens claugelegal construct whicimter alia embodies
the concept ohumanity— and norms oifus cogensand/or obligationgrga omnesnight influence

the implementation thered®

The history and contemporary world of mankind hawd ds witnessing much suffering.
Humanitarian consideration drives the limiting gm@vention of suffering of every man, woman
and child, seeing that human dignity is irreducibldumanitarian motivation is not proportional to
the amount of suffering or number of victims — greeson who suffers is already one too m#fly.
Tutti fratelli— all are brothers! — was the sentiment of thenewo of Castiglione, who helped Henry
Dunant take care of the wounded after the Battl®adferino on 24 June 1859. This cry was spread
worldwide by Dunant and it will be repeated continsly regardless of boundaries while,
simultaneously, transcending hatféd. Another humanitarian sentiment emanates fromrbetfre
battle of Solferino, when Marshal Regnaud de Sa&atn d'Angely spoke to the Imperial Guard,

according to Henry Dunant, thus:

Soldiers of the Guard,...you will give the army eample of fearlessness in danger, of order and

32 Reddy J. A. 2006 The Role of Morality in Intermatal Law: Pursuing Nuclear-Disarmament
(http://www.wmgd.net/symposium/2006/report/jaditra@dy.html accessed on 30 January 2010) states.thhere
are moral standards implicit in international lakatt need to be used and emphasized with greatemgstr.
“Humanity” and not just “legality” should be theuchstone to decide the usage of nuclear weaponelass all
other means and methods of warfare. One might i@teel to dismiss this possibility, either becaleens like
“humanity” lack legal value or because they are Wague. As regards the issue of legal sanctionnforal
standards, it is not difficult to find it in intestional treaties or cases. The famous “Martensig&fathat is included
in all Conventions and treaties related to armetfimb converts into a legal yardstick the “prindp of humanity”
and “dictates of public conscience”. It is now versally accepted that the mere absence of law partcular
point cannot be used to perpetrate acts duringtledrare in violation of “principles of humanityhd “dictates of
public conscience”...With regard to the vaguendsaaral standards, in [the quoted author's] hundplimion there
is no need for them to be concrete or specificeAdtll, their purpose is to deal with situationatthave not been
specifically addressed or foreseen before. Thegettte exact content of these terms cannot be fodgpendent of
the circumstances in which they need to be applidt'is submitted, thathis quote again re-emphasises the
existence of moral principles in international (hamitarian) law and indicates the importance of yshumanity as
substantive criterion for the determination of wiesta particular method of warfare should be acedje or not
Moreover, the vagueness of humanity as substantiterion is deemed to be an advantage due to ddéienal
flexibility which it confers on this principle whesonfronted with new issues. This argument cosrtee notion of
Pustogarov 1999:133 that when the principle of ‘&nity' is explicitly expressed as a treaty norrstill remains
vague and indefinite. The quote also indicatescthse nexus between humanity and the Martens clanisehich
will be elaborated below in section 2.4.1.1, pab@2-122.
Blondel 1989:508. Ibid at 514, Blondel contindkat: 'The universality of humanitarian work, whithnscends
national considerations to focus on the human ¢mmdrather than human nature, refects [sic] thivaersality of
suffering. The notion of humanity is inseparablenirthose of unity, universality and solidarity (fmathe Latin
word solidus, meaning solid, whole). In western cultures, thacept of "humanitas" goes back to the Greek
sophists who believed that the use of reason wakimdis distinguishing feature. This belief was ptéol by the
Roman stoics, particularly Cicero, who contraskesno romanuswith homo humanusthe cultured and moral
human being. For Cicero, the contrast was no lobgéveen Romans and Barbarians, but between hueamit
inhumanity'.
325 Dunant 1986:72 and Pictet 1979:71 and at http:ivivc.org/web/eng/siteeng0.nsf/htmlall/fundamemtahciples-
commentary-010179?0OpenDocument&style=Custo_Finalid&=defaultBody7 accessed on 22 February 2010.
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discipline on the march, of dignity and restraimttihe country in which you are engaged. The menobry
your own families willmake you considerate of the people of the coumttyveill keep alive your respect for
property, and you may be sure that victory awaits y&g...

That moral and humane considerations are inherguaty of this branch of international law is

furthermore exemplified by Napoleon's words:

My great maxim has always been, in politics and alike, that every injury done to the enemy,
even though permitted by the rules [of customangrirational law], is excusable only so far as it is
absolutely necessary; everything beyond that iaingl *’

Pictet comments that confusion sometimes arisesweaet the words human and humanitarian,
humanism and humanitarianism. These abstract ssipres, says Pictet, all derive from the same
origin — the word ‘man’. Regarding ‘human’ and thanitarian’, Pictet explains that by ‘human’ is
meant ‘all that concerns man’; however, for purgostlHL, this concept describes a man who is
good to his fellow beings. ‘Humanitarian’ charaiges any action beneficent to man. As
explained by Blondel:

Without actually defining the word "humanitariat®L, like other branches of law, makes clear its
aims, which are to ensure respect for human litk tanpromote health and dignity for all. It is cented
with men and women for their own sake, settinge@swapons, uniforms and ideologies, men and women
who could very well be ourselves. Thus whateverweelld wish for ourselves we should also wish for
others; no matter how great the gulf which dividegrom them, we all belong to the same family afit®

326 1986:52-53. [Emphasis added.]

327 Best 1983:49 quotes Napoleon. Likewise, Hall 1824ccepts that, since states are composed of treirays: ‘It

is agreed that the use of wanton and gratuitousmie is not consistent with the character of aainloeing. When
violence is permitted at all, the amount whicheésrpissible is that which is necessary to attainathiect proposed'.
This view leads Hall, ibid at 84, to define the lafwvar as the 'customary rules by which the maxmui violence
which can be regarded as necessary at a givengidetermined'. Already in 1924, it was noted #e&itiments of
'humane feeling' were influencing this branch ef.la

1979:20 and at http://www.icrc.org/web/eng/sitéengf/htmlall/fundamental-principles-commentary-
010179?0penDocument&style=Custo_Final.3&View=ddBodly3 accessed on 22 February 201@londel
1989:509, referring to Pictet 1952:111, states ndigg the notion of 'humanitarian' that: 'Althougfire word
"humanitarian” rarely appears in the 1949 Genevav€ations and their 1977 Additional Protocols,nitsaning in
this context may be inferred from a careful readoighose instruments. Some articles are partibuleaievant.
Article 3 common to the four Conventions provideattpersons taking no active part in the hostilitshall be
"treated humanely". Th€Eommentaryon this article correctly points out that it would dangerous and well-nigh
impossible to give an exhaustive definition of huaareatment. The expression must be understotitbinpirit in
which the Conventions were written, that is, asestén theCommentaryon Article 9, one that values "human life,
and peace between man and man"™. Likewise [reggrRictet 1952:108], Blondel, ibid at 509, subnihst:
'Elsewhere, in the same spirit, t®mmentarydefines a humanitarian institution as one whichues on "the
condition of man, considered solely as a humangeiithout regard to the value which he represesata military,
political, professional or other unit™.

1989:512. In this regard the preamble Additional Protocol Il of 1977 may be noted: '...the humanitarian
principles enshrined in Article 3 common to the &emn Conventions of 12 August 1949, constitute thenflation
of respect for thdnuman persorin cases of armed conflict not of an internatiociaracter..'. [Emphasis added.]
Evans 2005:5 indicates that non-discriminationgedming increasingly important for contemporary IHL
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On the other hand, regarding ‘humanity’ and ‘hurtemanism’, Pictet explains the following: By
‘humanity’ is meant a 'sentiment of active goodwidlvards mankind', while ‘humanitarianism’
aims at the 'happiness of the human species's-déémed to be 'an attitude of humanity towards
mankind, on a basis of universali}’.(In passing it may be noted that this obviouslg hatural

law implications):

Humanitarianism is not a religion in oppositiondther religions, a moral philosophy opposed to
other moral philosophies. It does however coineiith the precepts of many religions and moral codi
is one of the rare meeting places where peopldl dietiefs can come together and grasp one anather’
hands, without betraying what is most intimate sacdred to each of thefit.

It is submitted that this quote expresses and égpthe ratio of the whole of IHL, its principleadh
rules. It also indicates that the humanitariaeess of IHL constitutes an area of common concern
for all people overcoming cultural and religiousuhdaries and prejudice. Therefore, humanity
comprises an essential principle of IHL, which dedsthatman (humankind) shall be treated
humanely under all circumstancebat 'everyone must respect the human persoriifdidiberty
and happiness — in other words, everything thastitoiees his existenc&? 'Humanity," which has
been described as a value, derives from '...natavaland from shared moral commitments, and
alternatively from the notion of “humanity” as alleative, and from dimensions of “humane”
behaviour®*® The notion of 'humanity' is inclusive and it alspports the idea of humaneness. It
has been described as emanating from natural lherréhan positive law>* Furthermore, in the

Dictionary of the International Law of Armed Conflthe term 'humanity' is defined as:

3301979:20-21 and at http://www.icrc.org/web/engksitg0.nsf/htmlall/fundamental-principles-commentary-
010179?0penDocument&style=Custo_Final.3&View=ddBodly3 accessed on 22 February 2010. According to
Pictet 1979:22, the principle of humanity was folated for the first time in 1955, as follows: "TRed Cross fights
against suffering and death. It demands that rhatt be treated humanely under all circumstancBgtet, ibid at
34, also states that: 'Humanitarianism works towdr@ establishment of a social order which shoudd als
advantageous as possible for the largest possibteber of people. It takes man both as its objectind as its
means, without deifying man'.

Pictet 1979:34 and at http://www.icrc.org/web/estitgeng0.nsf/htmlall/fundamental-principles-comnaeyt
010179?0penDocument&style=Custo_Final.3&View=ddBodly3 accessed on 22 February 2010.

Pictet 1979:12, 22 and 26 as well as at http:/ere.org/web/eng/siteeng0.nsf/htmI/EA08067453348B7
1256D2600383BC4?0penDocument&Style=Custo_Final. 2defaultBody2 and http://www.icrc.org/web/
eng/siteeng0.nsf/htmlall/fundamental-principles-coemtary-010179?0penDocument&style=Custo_Final.3&Vie
= defaultBody3 accessed on 22 February 2010. &ilypilthe principle of 'humanity' has been desdfilzes
establishing the need for a compassionate apprmablumankind during times of armed conflict. Ihat®n to
abortions performed during armed conflicts, thisaapt has been defined by De Freitas 2007:43 ldanfanity”
implies two important and closely related connotad, namely “kindness/compassion” and “mankind’thbof
which are applicable for IHL purposes. Humanitynpoises an essential principle of IHL, and demathdsman
(humankind) shall be treated humanely under akkwinstancesthat everyone must respect the human person, his
life, liberty and happiness — in other words, ething that constitutes his existence. On the otfzerd, humanity
connotes that which has to do with mankind, imgysuch concepts such as “human being” and “life™.

%33 Teitel 2004:225 and 226.

334 Myburgh 2008:6-7.
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One of the seven Fundamental Principles of the Rexss and Red Crescent Movement. This
principle is based on respect for the human basm@separable from the idea of peace, and sunmtheip
Movement's ideal. The other Fundamental Principtesefore derive from it. Humanity means being
sensible of and sharing the suffering of otherd, preventing and alleviating it. Its purpose igptotect life
against violence. It is the first step towardsvprging and eliminating war, and an essential faofdrue
peace, which is attainable neither by dominationbyomilitary superiority**®

Thus, while humanity may refer to human beings aokective sense, it also connotes philanthropy
and altruism. The laws of humanity and crimes rgfahumanity are cited in international legal
treaties with humanity cited as a source of intéonal law. Humanity connotesoral force —

relying on concepts such as 'humanity’ and 'huraaait' can be interpreted as taking the moral

high ground?*®

Pictet adds that the notion darity is closely linked to that of humanity. He defiribis notion as:
'Charity is an effort demanded of us, either inkamt from the outside, which becomes a second
nature, to relieve and put an end to the sufferafgsthers'. The call is for an altruistic lovdove
extending even to one's enemies. In this regactetstates that pity is one of the driving forods
charity — 'lt is a spontaneous movement, an inatedus affective reaction to the suffering of
others ...It is also called compassion, that stirring of theul which makes one responsive to the

distress of othersaccording to Larousse. Pity is like a forerunofecharity'>3’

335 Verri 1992:58. The preamble of ti¢atutes of the International Red Cross and Red@@mt Movemerists as its
first fundamental principléeHumanityThe International Red Cross and Red Crescent Memgrborn of a desire to
bring assistance without discrimination to the waerh on the battlefield, endeavours, in its inteamal and
national capacity, to prevent and alleviate humaffesng wherever it may be found. Its purposedptotect life
and health and to ensure respect for the humarg bipromotes mutual understanding, friendshippssation and
lasting peace amongst all peoples'. [Emphasiscafldgee also the discussion of the ICRC in se@iarf Chapter
4, pages 208-218 (and, in particular, pages 213-215

Coupland 2001:969. Alternative definitions of rimnity’ are given by Coupland, ibid at 972, citithg Oxford
English Dictionary 1989, " ed, Oxford: Clarendon Press: 'One is “the humame;ranankind; human beings
collectively;” another is “the character or qualdf/being humane; behaviour or disposition towarthers such as
befits a human being™. Coupland, ibid at 973 uasythat both Pictet and the Red Cross Conferexaing to the
adoption of the Statute refer to the second meawitiy a link established to the first one. Couplaibid at 986,
states that these two views of humanity are co4udgat — the latter has developed as an essenfiatasf the
former.

1979:21 and at http://lwww.icrc.org/web/eng/sitéengf/htmlall/fundamental-principles-commentary-
010179?0penDocument&style=Custo_Final.3&View=deBwodly3 accessed on 22 February 2010. Pictet 1879:3
describes the interaction between justice and tshas: 'If we consider legal justice, we see ateotiat it differs
profoundly from charity. It has been symbolizedaaslindfolded woman holding scales. This symba@hhalso,
of course, serve to represent charity, in one seh#e justice, charity knows man only as a hurbhaing, and does
not need to know his name. Like justice, charitids the scales even between men. Like justicaitgtgives for
a valid reason. The analogy stops here howeverwhile justice rewards each person according $orights,
charity gives to each according to his sufferifi@ judge means to separate the good from the badust from the
unjust; to measure the degrees of individual resibdity. Charity on the other hand has nothingatever to do
with this kind of justice. It refuses to weigh theerits or faults of this or that individual. lbgs much farther.
Going beyond and above the opposition between gadckvil, it attains, in full serenity, the levélwisdom. Then
it becomes the very image of mercy, of goodneskaowit limit, as exemplified by the expression of LEse,With a
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Pictet reflects the ‘humanity’ conceptsafmpassiorandhumankindn the fundamental precept of
whatsoever ye would that men should do to yougdevgn so to themhich leads to the attainment
of preservatiorvia mutual assistance. This represents a univerdal, tfor it is in accordance with
human nature and the needs of sociétyAs Pictet further indicates, this precept is aweal by

many of the prominent religions of the world such Buddhism, Christianity, Confucianism,

good man, | am good; with an evil man, | am alsoodjo See also Wortel 2009:786 and 800The
interconnectedness of IHL and charity is also evigel by the fact that Francisco Suarez indeed wrigtéreatise
on war in Disputation XIIl ofA Work on the Three Theological Virtues: Faith, dppnd Charity(1621)pertaining

to charity itself.

1979:33 and at http://www.icrc.org/web/eng/sitéengf/htmlall/fundamental-principles-commentary-
010179?0penDocument&style=Custo_Final.3&View=ddBodly3 accessed on 22 February 2010. The principle
of 'do unto others as you would have others do yotd is found, for example, in the Bible in Mattheg:12.
Arguably this principle also reflects self-interes$uch a view necessarily leads to a consideratidghe argument
thatinterestsprovide the impetus for international concerngeathanprinciples/values However, it is accepted
that principles and values might overlap. Seegf@mple, D'Aspremont 2007:7 and 15-17. Accordginilid at
28-29, D'Aspremont succinctly formulated this arguiregarding the principle of humanity, notingtttize fact
that: '...the moral principles “constitute the imaponal basis for rules of law” does not meant tBtates adopted
these rules to promote any corresponding globalegal.In other words, global moral principles dot no
automatically constitute what prods internatioralinakers to act when they adopt corresponding ledgatiples.

In adopting rules that enshrine ‘elementary consitlens of humanity’, as was indicated by the Cothtes
simply believe that promoting humanity is in théemest of all States as well as in the interesalbfndividuals
whose well-being States promote...In particulacoasensus on the pursuit of the well-being of hurbaimgs
cannot, as such, be considered a value. The wilgbe intangible. It is a fundamentally contingertion'. See
likewise D'Aspremont, ibid at 29-30, regarding thierest basis dfis cogensiorms.

It is submitted, however, that irrespective of tee arguments are made to base IHL on values asictumanity
and dignity or whether IHL is based on interesteethier individual or collective, this branch ofd@mational law
can be justified through both approaches. It ndtted that reliance on principles seems to bediod-looking and
constitutive of aspirations of how future rules Iwile developed and/or interpreted. Relying on comnor
individual interests seems to entail a pragmaticpostfacto approach, reliant on an antecedent interest agnl th
developing and interpreting the law accordinglyurtRermore, as acknowledged, regardless of wheathjerctive
values or subjective interests are advocated, sswedapping might occur. In this regard, it is sutbed that, both
the interests and values in question remain extenoa-legal phenomena with a natural law basisey tare derived
through the use of right reason. Also, both conemds aim to further the betterment of mankind (Whet
individually or collectively). It is furthermoreubmitted that the reliance on mutability as thesasal criterion to
distinguish between values and interests seemshé@resent author) unconvincing in the case of H$lthe
protection of mankind against the horrors and suffe emanating from war seems to be an unchanging
commitment. Labelling the protection of mankindimgt atrocities as a collective interest (rathantan objective,
immutable value or standard) seems to reduce thetign to semantics. Therefore, to summariseatjament
must be made that both approaches seem to adwxtateishing international law (and, of course, Jiéh a non-
legal, external basis. Also, it seems triflingpedally in IHL, to differentiate betweeabjective valuesand
subjective interestas both have similar aims and find similar appi@atn practice. Lastly, it is submitted that,
especially in IHL, aspirational, objective, unchamggvalues and standards must be attainable. Tdues,to the
nature of war remaining the same from its inceptioonmutable goals in reaction thereto must be dtyeaHence,

to put it succinctly, whether particular rules @ikHL), that have already emerged from early maméraction with
each other, are deemed to have been derived fragmatic self-interest or from objective principlesakes no
difference due to the fact that the interest topbatected, namely human dignity, has remained #mes The
difference between an interest that has existecesiime immemorial and an objective, unchangeableciple
seems, to the present author at least, very iittterms of effect. Accordingly, the principle oflo unto others as
you would have them do unto you' is widely acceptesicked by history, has remained immutable, was no
promulgated, existper se embodies an important moral concept and, nagynadistulates the highest norm against
which any conduct/rules must be measured, therefmmglying with all the traditional requirementsraftural law.
This argument attempts to indicate tlaprinciple could reflect self-interest without irejuishing its normative
value. See also the discussion of Pufendorf 1934:204-208.
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Brahminism, Islam, Taoism and Judaism. Pictetepihat it also constitutes the golden rule of the
positivists who are solely reliant on empirical ebation and reason. Indeed, the advantage of
cooperation and working together of men for thedsetent of their lot seems self-evident, even in

the absence of a transcendental concept to theatt&t

Pictet formulates the law of humanity in IHL as:iliMry necessity and the maintenance of public
order must always be compatible with respect f& tluman person'. His formulation of the
principle of humanitarian law indicates the nottbat the claims of war are inferior to the clainfis o
humanity: ‘Belligerents shall not inflict harm onetir adversaries out of proportion with the object
of warfare, which is to destroy or weaken the miljtstrength of the enemy*° The connection
between IHL and humanity has been expressed thusssence, the law of armed conflict has been
an attempt to find ways to make room for humanitgrein the extreme case of war. Put another
way, it is about the extent to which military nesigs should give way to humanity and about
striking the right balance between military and lamitarian concernd®® This interaction has
further been succinctly put: 'All the provisions lmimanitarian law constitute no more than the
affirmation, constantly renewed, that the victinisconflicts are first of all men and that nothing,
not even war, can deprive them of the minimum thingguired by respect for the human person.
This law demands that everyone shall be treatedrasnan being and not as an object, as an end in

himself and not as a mere means to an ¥hdCoupland proposes a definition of this concept

339 1979:33 and at http://www.icrc.org/web/eng/sitéengf/htmlall/fundamental-principles-commentary-
010179?0penDocument&style=Custo_Final.3&View=ddBodly3 accessed on 22 February 2010. Comparably,
Evans 2005:6 opines that religious teachings ceaklly be used to establish notions of common hitsnand to
establish proper treatments to give to all peopkven those who are not part of the particulagreti. Hence,
commands to treat all people respectfully aboumminfthe fundamental texts of the three major moristice
traditions of Judaism, Islam and Christianity. Awtingly, see Leviticus 19:17-18 and 34 as welMadgthew 5:43-
44 in the Bible and the Qu'ran Suras 2 and 5. (Fir rules from Islam in non-Qu'ranic materials,ese
Weeramantry'sThe Revival of Customary International Humanitariaaw in Maybee and Chakka 2006:37-38.)
However, Evans, ibid at 8, admits that religiouscténgs and practices can also be detrimentalegmtiion of a
common humanity as it can be a source of divisietwben groups. Nonetheless, Evans, ibid at 13jesig that
religion may yet play a role to illustrate the ssecultural relevance of the norms of internatiolaal and in
convincing religious people that these norms atbl bhoceptable and part of the [sic] their legaditian, rather than
an outside imposition'.

Pictet 1985:61-62. However, pragmatically, thik fealisation of humanity in IHL is problematic awicated by
Evans 2005:12: 'At one level,...international humenidin law is increasingly dependent on more humeme:
human rights based approaches to war. Yet, sodsrige basic principles of international humargtataw remain
in place, full respect cannot be paid to the digaitd worth of the human person — even the civilidhe laws of
war are just that — laws to regulate a state ofliobrin which taking lives of combatants and thepdvation of
freedom for prisoners of war are permitted. Eveilians, while they cannot be targeted, can berideg of their
lives, property, and freedom if this is necessagllateral damage” from a proportionate and necgssalitary
action'. It is submitted that this dichotomy ido the inherent nature of armed conflicts andityeaNonetheless,
aspiring towards these objectives of humanity igngperative in the process to ensure increaseagtion for those
suffering as a result of conflict.

341 Rogers 2008:195.

342 pictet 1979:26 and at http://www.icrc.org/web/esiitgeng0.nsf/htmlall/fundamental-principles-comnaeypt
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"...namely that humanity arises from and signifiestraining the capacity for armed violence and
limiting its effects on security and health. Huntarninterpreted in these terms encompasses
humanitarianism, morality, development, human sgahd human securi*®> According to
Rogers also, military necessity goes hand in haitidl umanity as customary law accepts military
necessity, that is, using force to conquer an endmtyhumanity acts as a countermeasure so that
human suffering is not out of proportion to the dam inflicted nor force used without a purpose.
Humanity is an important aspect to consider evesitunations not directly treated by law (in this

respect the Martens clause may be mentiofféd).

Some understand the principles of humanity as hilpitdon of such means and methods of warfare
which are not needed for achieving the particuleal gof the armed hostilities, especially the
weakening of the enemy's military forces, and fangg an indisputable military advantage.
However, humanity as concept is not limited to demduct of armed operations, since it also
pertains to much broader aspects of human relatidisis, humanity is found in the provisions of
the Geneva Conventionsf 1949 and theAdditional Protocolsof 1977 pertaining to 'humane
treatment' of the wounded, sick and prisoners af widumane treatment' is the main concern and
content of IHL3*® 'Humane treatment' has been held to constituténianum to be reserved for the

individual to enable him to lead an acceptableterise in as normal a manner as possibie'.

Teitel states that the concept of 'humanity' igrimental in reflecting contemporary political
realities, that is the movement of an internationammunity from a system based on the
sovereignty of states to a global community whesiips are fragmented, and the main concern is
to ensure that a minimum standard of 'humanityhantained. 'Humanity' is sometimes defined
by its breach. Accordingly, man should not acumianely towards his fellow man. It is apparent
that this notion supplies a core line, in law andrams, and determines the parameters in which
legitimate force may be exercised in the intermatidegal orde?*’ The importance of ‘humanity’
as concept goes to an even more fundamental Iénae tnight be apparent at first glance.
Accordingly, the concept of 'law of humanity' hasved to distinguish between so-called ‘civilized'

and 'barbarian’ nations as well as to justify uaiobjectives in international affairs pertaining t

010179?0penDocument&style=Custo_Final.3&View=deodly3 accessed on 22 February 2010.

%3 2001:988.

%4 2008:195.

345 pustogarov 1999:133.

346 pictet 1979:27 and at http://www.icrc.org/web/esitgeng0.nsf/htmlall/fundamental-principles-comnaept
010179?0penDocument&style=Custo_Final.3&View=deodly3 accessed on 22 February 2010.

347 Teitel 2004:225. Coupland 2001:984 states thah4nity' places a limitation, to the greatest expassible, on the
effects of armed violence on people's health andrgg.
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among others, slavery during the colonialising geériwar and punishment. Indeed, it seems as
though this essential concept of humanity suggestatinternational law actually existed. In a
sense then, the international legal order was fedrah the concept of 'humanity." This notion led
early theorists to determine that not all acts caech in war were acceptable through taking
recourse to the restraints of natural law. Religiand moral convictions were believed to establish
certain common values applicable to everyone elengh these convictions were not codified or
written. The current importance of 'humanity' bagn seen in its ability to offer a normative limit
The extensive development of this concept indicdted there is a shift in current political
sovereignty. The reliance on 'humanity’ has beestribed as an ‘attempt by the existing state-

based international rights system to accommodatepuéitical realities®*®

Furthermore, the value of 'humanity' has been eyaldo establish the 'universal’ in human rights.
However, the notions of what is universal and tfuese applicable throughout the international
legal order are most visible after armed conflias loccurred. In these circumstances, 'humanity'
fulfils an important legitimation function as ittablishes the borders of what conduct is inhumane
and what justifies the selective use of force. this regard, it has been submitted that the
substantive provisions against 'crimes against Inityias found in th&€harter of the International
Military Tribunal (used at Nuremberg) were an evident symbol ofitiieersal nature of law. The
far-reaching consequences of the jurisprudence tiftewar is evident in the basis of concepts like

universal human dignity which are in turn at tharef the international human rights regiffie.

Teitel states that 'humanity’ is also used as sinument to ensure jurisdiction over a matter. sThi
occurs due to the fact that traditional nationalisnbeing threatened in the contemporary
international legal order. Accordingly, univergaiisdiction is assumed on the basis of 'humanity'
in effect establishing a normative order resembijfabal legal sovereignty’? It is submitted that
this indicates the weightgfavitag of this moral principle — it is used by the intational

community to ensure incontrovertible jurisdictiondases.

Humanity, therefore, in the sense of altruistic passion and love for others, constitutes the
foundational element of IHL with its aims to allate the plight of war victims. Although criticised

as a vague concept, humanity, as substantive ¢egation, is a flexible notion which introduces

348 Teitel 2004:225 and 227.
349 Teitel 2004:228.
350 2004:231.
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natural law concerns into the IHL debate. Furtreen humanity reflects the sanction and
acceptance of various religious and cultural tradg. Moreover, humanity does not only exist as a
most compelling moral principle, but it has beemliitly accepted and postulated adegal
notion. Hence, the ICJ has accepted 'elementargiderations of humanity' as legal criterioh.
Following suit, the ICTY also accepted 'elementoysiderations of humanity' as legal criterioh.
Furthermore, humanity has been sanctioned throughtyt law in the importantGeneva
Conventionf 1949 in the so-called Martens clause. Thissdalimits the waging of war in light

of the 'laws of humanity’. However, in positivistin, the Martens clause has been criticised as
being vague and open to various interpretatiotispagh in natural law vein, it has simultaneously
also been praised as an independent source offldve\aen as giving force to custom. The moral
content inherent in this clause is apparent. Tdteon of 'humanity' at this stage was akin to the
principle of proportionalityjd estto limit the use of excessive violence during atnsenflicts®>*
Subsequently, the Martens clause will be consideresbme detail as it has an important role to
play in IHL as it exists as a nexus between thadational principle of humanity and conventional

treaty law.

2.4.1.1 Enforcing principles, with particular emplasis on humanity, through treaty law — a

consideration of the Martens claus&*

The Martens clause is an important, though probliemanclusion in the debate surrounding
'humanity'. It was introduced by the Russian lawyeF. Martens into the 183Bonvention on the

Laws and Customs of War on Lapiieamble and determined that:

...Until a more complete code of the laws of vgaissued, the High Contracting Parties think ittig
to declare that in cases not included in the Réiguis adopted by them, populations and belligerssrsain
under the protection and empire of the principlésnternational law, as they result from the usages

%1 geeCase concerning Military and Paramilitary actis in and against Nicaraguadudgment of 27 June 1986
(merits) par. 218Corfu Channel (meritsh)CJ Reports, Judgment of April 9th, 1949, 4 ata?® Advisory Opinion
on Nuclear Weapons of 199&€J Reports 1996 par. 79.

%2 gee, for exampldlrosecutor v Marti No IT-95-11-R61 8 Mar 1996 at par. 13.

%3 Teitel 2004:226.

%4 van Oppeln 2002:245 n. 55 states: 'In his reportnginimum humanitarian standards submitted purstant
Commission on Human Rights resolution 1997/21 d&buary 1998, Kofi Annan concludes, on page 23goaph
85, that: Like common Article 3, the importance of the Mastetause should not be underestimated. It shows a
concrete recognition and acceptance by Statesrthas of customary international law above and beexisting
treaty rules can apply to fighting inside counttigEmphasis added.] See UN Doc. E/CN.4/1998/87 §&ar See
Coupland 2001:974-975 who interprets Ticehurst 1P2-134 to find that: '...States' lawyers have tiffitulty in
applying belief in natural law to international hamitarian law because natural law lacks objectjviiyt...the

Martens Clause provides the objectivity, namelgtalies of public conscience™.
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established between civilized nations, from theslasd humanity, and the requirements of the public
conscience.

Meron believes that this clause has predecessoms &ntiquity stemming fronmatural law and

chivalry.>*®

Pustogarov argues that the historical roots & provision lead one back to the
Brussels Conference of 1874. It was during thisf€@®nce, which Russia had convened, that a
draft convention regarding the laws and customkd warfare was put before the participants.
The principle aim of this convention was to setceptain binding rules as to how warfare should be
waged and to lessen the horrible effects of wars,tindirectly seeking to protect tpeinciple of
humanitythrough regulation of the means and methods ofamar The convention's initiator and
author was the little known Russian author F. Fribfes. The convention which he put forward
relied greatly upon the principles inserted in 8ite Petersburg Declaratioof 1868 and many
generally accepted international customs. Thewavelming majority of the participants to the
Conference, however, refused to accept this praposavention. They were unwilling to accept
that the waging of war could be limited by someeingtional rules. The draft was however

accepted in the form of tHgrussels Declaratioso as to render it without legal foreg.

The first Peace Conference convened at The Hague seenty-five years later. Again the author
of the Conference was F. F. Martens, who proposedna of the aspects on the programme, the
acceptance of a convention on the laws and custdntend warfare. This was approved by the
Conference and Martens was elected chairman ofdhemission that was charged to prepare the
convention. Martens used tlBrussels Declaratiorof 1874 as a draft. Now the question was
whether this instrument should be accepted as a&ernational convention or not. The
Declaratioris articles did not elicit grave objections, bubldems started to occur as each article
was scrutinised individually. During this discumsi the provisions regarding an army of
occupation led to a serious problem when the Beldgrelegate spoke against the provisions which
gave rights and duties to occupying powers. Smailktions also saw that these provisions

favoured the larger nations at their expense. émarknew that the decisive moment had come as

355 2000b:79 n. 9 and 2006:18 n. 56 state: 'In 1643Atticles and Ordinances of War for the Presemtefition of the
Army of the Kingdom of Scotland concluded with dageient provision that established not only custarhalso
the law of nature as a residual source, and thbarered the principle of humanity, which is a pdrthe law of
nature: “Matters, that are clear by the light aad bf nature are presupposed; things unnecessaipeased over in
silence; and other things may be judged by the comeustoms and constitutions of war; or may upow ne
emergents, be expressed afterward”. See FrandseGMilitary Antiquities 127, 137 (1788), quoted Theodor
Meron, War Crimes Law Comes Of Ad@ (1998). This provision captures the spiritleg Martens clause'. See
also Meron 1998:280-281.

%6 pustogarov 1999:125.
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this turn of events could potentially disrupt tleeptance of the entire conventiBh. The solution
proposed by Martens, that caused the conventiorisionous acceptance without alteration of the

initial articles, was to include in the convent®pteamble a provision determining:

Until that time when it appears feasible to publsimore complete collection of the laws of war, the
High Contracting Parties consider it appropriateedify that in cases unforeseen by the resolstibiey
have approved, the population and the belligeresitsain under the protection and the operation ef th
principles of international law, insofar as theylldaw from the customs established between civilized
nations, from the laws of humanity and the dictatiehe public conscience®

Other subsequent Conventions have also includesl ¢dlduse and, hence, the 19Blague
Convention respecting the Laws and Customs of Wadramdpreamble and all four of tH@eneva
Conventionf 1949 have subsumed the Martens cldtseSubsequently, an adapted form of this
clause was included in th&dditional Protocolsof 1977. ThusAdditional Protocol 1of 1977
contains this clause in article 1(2): 'In casesawered by this Protocol or by other international
agreements, civilians and combatants remain umdeptotection and authority of the principles of
international law derived from established custdrom the principles of humanity and from
dictates of public conscience'. A part of thisuska is also found in the preambleAdditional
Protocol II: 'Recalling that, in cases not covered by the ilaviorce, the human person remains
under the protection of the principles of humaaityl the dictates of the public conscience'. This i
seen as a 'minimal form' of the Martens clauseh) Wie emphasis on the 'principles of humanity'
and the 'dictates of the public conscience'. Rasty, however, views this abridgment as a

perversion of the Martens clause as it deducespthciples of humanity' from the humanitarian

%7 pustogarov 1999:125-126.

%8 pystogarov 1999:127.

39 Arts. 63/62/142/158 respectively of the fadbieneva Conventionsf 1949 determine: 'Each of the High Contracting
Parties shall be at liberty to denounce the pre€emvention. The denunciation shall be notifiedviiiting to the
Swiss Federal Council, which shall transmit it tee tGovernments of all the High Contracting PartieBhe
denunciation shall take effect one year after tbtfination thereof has been made to the Swiss &dgouncil.
However, a denunciation of which notification ha&geb made at a time when the denouncing Power ddvied in a
conflict shall not take effect until peace has beencluded, and until after operations connectati wélease and
repatriation of the persons protected by the pteSenvention have been terminated. The denunciatall have
effect only in respect of the denouncing Poweshiall in no way impair the obligations which therties to the
conflict shall remain bound to fulfill by virtue @he principles of the law of nations, as they lesom the usages
established among civilized peoples, from the lafvsumanity and the dictates of the public consoéenThe 1907
Hague Convention respecting the Laws and Custom®afon Landpreamble continued with: "...Until a more
complete code of the laws of war has been isshedHigh Contracting Parties deem it expedient tade that, in
cases not included in the Regulations adopted bynththe inhabitants and the belligerents remaineurtde
protection and the rule of the principles of thes laf nations, as they result from the usages dstedl among
civilized peoples, from the laws of humanity, ahd dictates of the public conscience'. The prearobthe 1980
Geneva Convention on Prohibitions or Restrictiomstioe Use of Certain Conventional Weapaovisich may be
deemed to be excessively injurious or to have anifignate effects, also contains this clause, thug cases not
covered by this Convention and its annexed Prosoopby other international agreements, the civifimpulation
and the combatants shall at all times remain utigeprotection and authority of the principles mternational law
derived from established custom, from the princdp&humanity and from the dictates of public cassce..".
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principles found in common article 3 of the f@seneva Conventiomather than from the generally
recognised customs of civilized natiofi. Hayashi also states thRtotocol Il lacks the reference
to 'principles of international law derived fromtasished custom'. This occurred as: 'lt was
apparently felt that the regulation of non-intermiaél armed conflicts was too recent a matter for
State practice to have sufficiently developed is fleld'3** Likewise, the watered down version of

the Martens clause rotocol | has also come under fire from Meron who submis: th

The language of Protocol |, however, may have deprithe Martens clause of its intrinsic
coherence and legal logic. By replacing “usagegh Westablished custom”, the Protocol conflates th
emerging product (principles of international lawith one of its component factors (established am$t
and raises questions about the function, role, resakssity of the uncodified principles of humaratyd
dictates of public conscienc®

However, it is respectfully argued in the presessdrtation that principles preceded and informed
customary rulesind notvice versa Hence, although it is acknowledged that priresgirequently
only become visible when posited in rules, it igusd that the natural law virtues provide the

impetus for the formation of such customary rules.

It is clear from the different Conventions that artens clause has undergone some changes and
even been slightly modified in certain cases. Mestates that the aim of tiig&eneva Conventions
furnishes the reason for the different phrasinghef clause, namely that if Parties denounce the
Conventiongmindful that the customary nature of th€s@nventionss basically uncontested) they
would still be bound by the principles of the law mations, as they result from the usages
established among civilized peoples, by the lawshaianity and the dictates of the public
consciencé®® In his commentaries on tf@eneva Conventionsf 1949, Pictet confirms this view
that a state which denounces theneva Conventionsill nonetheless be bound by the principles
contained in thos€onventionsinsofar as they are the expression of inalienahtkuniversal rules

of customary international law'. Pictet contintiest irrespective of the vagueness and self-evident
nature of this clause, it remains useful to reaffithe value and permanence of the lofty principles
underlying the Convention'. Furthermore, Pictategts that these principles have an independent
existence from th€onventionsand, subsequently, are not restricted to the azeasred by the

Conventions® It is submitted that these views again reinfaheeinterconnectedness of principles

380 1999:128.

%1 Hayashi 2008:144-145.

362 2000b:81. Similarly in Meron 2006:20.

363 2000b:80 and 2006:19.

364 pictet 1952:413, 1958:625, 1960b:648 and 196022832
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(and, especially, the central natural law virtudnaimanity) and CIL even against the background of
the favoured legal instrument of legal positivisrireaties. The developments of the clause in the

different Conventions will consequently be briedlyrutinised.

From theHague Conventionef 1899 and 1907 to th@eneva Conventionsf 1949, it is clear that
the term 'population’ (‘inhabitants' in the 190@nventio) has been replaced by ‘civilians' and the
term 'belligerents' has been replaced by '‘combsifdnt'Law of nations' replaced ‘international law'
and 'requirements' was replaced by 'dictates’ ft8&9 to 1907°® The notion 'laws of humanity' is
used in theConventionf 1899, 1907 and th@éeneva Conventionsf 1949. The term 'principles
of humanity' occur in thAdditional Protocolsof 1977. Additional Protocol Ichanges the Martens
clause on one point, namely it omits the notiorthef principles of international law emanating
from ‘civilized nations'. This has to do with thetial notion held that there existed uncivilized
nations, which could not be held responsible f@irtlactions under international law but which
were nevertheless bound by natural law. Howevéh @ecolonisation, the principle of sovereign
equality of all states and the notion of the ursadity of common international law, this distinctio
between civilized and uncivilized nations beconrel@vant and outdated. This development is
accordingly reflected in thadditional Protocol lof 1977. The remaining differences are due to
substituting older, archaic words for modern leggiminology. It has been held that these
differences of words did not change their essemti@ehning. In summarising the changes which
have occurred in the Martens clause, it becomearappthat neither its structure nor its content
has materially changed. With the exception of dh@ssion of the ‘civilized nations' phrase, the
remaining differences are related to modernisirggdlause's language in order that it conform to

contemporary legal terminology’

A very interesting point to note is where the Masteclause has been inserted in the relevant
Conventions. With the exception éfdditional Protocol land the 1949Geneva Conventions
where the clause enters the basic text, it has foesmd in the preamble to most international legal
instruments pertaining to IH®® This leads to the interesting question of whether Martens
clause possessesnarmative charactepr whether itexposes a moral positionSupporters of the

latter notion adhere to the viewpoint that preamlolely precede the norms of the instrument itself,

365 pystogarov 1999:127 and Meron 2006:17.

%% Meron 2000b:79 and 2006:17.

37 pyustogarov 1999:127-129. See also Ticehurst 1997:

358 Kolb and Hyde 2008:63, Meron 2006:19 and Pustagaf99:129. See, for example, the preamblesdufitional
Protocol Il of 1977; the 190Hague Convention respecting the Laws and Custonvgasfon Landand the 1980
Geneva Convention on Prohibitions or Restrictiondlte Use of Certain Conventional Weapons
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not establishing any norms themselves. On ther dthed, the inclusion of the Martens clause in
the text of certain Conventions (like the 1988neva Conventiohgjives it the force of a legal
norm, but as IHL has universal and binding autlgptihis authority also applies to the Martens

369
€

clause>™ Pustogarov relates the position and importan¢deeoMartens clause thus:

As a whole the Martens clause is undoubtedly auenighenomenon in international law: being
initially one of the parts of the preamble to aeamtion, it is used most often as an independemtigion;
moreover, it is used in very varied situations —pagt of the preamble to a convention, as normhef t
Protocol, as a foundation for interpreting and giding the Advisory Opinion of the International Cgpunot
speaking about a subject for scholarly analy/Sis.

It is submitted that the positioning of the Martetsuse echoes the dual significance of the natural
law virtues, like humanity, for IHL. Accordinglyposited in the preamble, it embodies the
aspirations and objectives of IHL, whereas inclogltereof in the basic text of the treaty refletsts

normative import.

Despite tentative beginnings, the Martens clausechane to embody a foundational idea of IHL as
it contains the substantive principle lmimanity the importance of which has been emphasised in
the previous sections. Howevgrot homines tot sententid& Accordingly, various writers have
identified comparable or different uses and/or riprtetations of this controversial clause. The
present section will, therefore, endeavour to itigage some of these uses and interpretations

which have been identified in international literat

Unsurprisingly, the clause is used for various disp other than combatant status in contemporary
disputes’’ This is evident from the fact that every codifioa containdacunaeand the Martens
clause prevents the undermining of the customamstatus of those aspects omittét.The clause
was thus relied upon by the Nuremberg Military Tnhkl. In theKrupp decision, the Tribunal

declared:

The Preamble is much more than a pious declaratibris a general clause, making the usages
established among civilized nations, the laws ohanity and the dictates of public conscience ihilegal

39 pystogarov 1999:129-130.

%79'1999:130.

371 As many persons, as many opinions. [Present dstinanslation.]

372 Hayashi 2008:144 and Meron 2000b:79, 87 as wel0@6:18 and 27.

373 Meron 2000b:79-80 as well as 2006:18 and 27. dgasbv 1999:134 also indicates this function of kKhertens
clause where th&eneva Conventiorare silent on a particular problem. Gasser 1998tmulates it succinctly
when he submits that the Martens clause is a “Isgfdty-net,” because the clause allows soluti@seth on basic
humanitarian principles to be found when therel@mpholes otacunaein the existing positive law.
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yardstick to be applied if and when the specifiovisions of the Convention and the Regulations aed¢o
it do not cover specific cases occurring in warfareconcomitant to warfarg?

As became evident from section 2.4 above (pagexly5n contrast with positive law, natural law
is universally binding for both individuals andtst The Nuremberg tribunal relied exactly on
these norms of natural law to hold the Nazi miitmommand accountable for the atrocities
conducted during the Second World Wadt.confirmed the permanent significance and valfie o
natural law as a fundamental basis of contemporatgrnational law The Martens clause also

has such abiding force as a connecting link betwegural law and positive laW>

The Martens clause has not only been used in therherg Trials, but was also considered by the
ICJ and other human rights bodies and stated iows&riHL treaties regarding the means and
methods of war. The clause — built from the sosiafemorality and law — was constructed initially
as an additional or residual protection while tfeaty law regarding IHL was being codifigd. A
very possible reason for the popularity of the s&in international affairs, courts, tribunals and
organisations may be found in its 'evasive yet alpg contents'. With regard to the spirit of the
international humanitarian legal order, it seemsaa@nt that the Martens clause finds application in
both international and non-international armed botsf The legal value of the clause should then

not be denied to any specific type of armed contlit

The importance of this clause is therefore confirbg the fact that it brings the essential natural
law virtue of IHL, namely the laws of humanityptar on both international and non-international

armed conflicts.

However, a very important aspect regarding theohtsl origin of the Martens clause has been
discussed by Cassese, namely that this celebritasiecwas not proposed initially to further some
or other humanitarian aim. Cassese submits tleatlHuse was a way out of a diplomatic deadlock
at the 1899 negotiations at The Hague between rti@les countries (led by Belgium) and the
larger countries (which included Germany and Ry$&falnitially, the clause was solely directed at

regulating the position of lawful combatants in wgied areas. It was with regard to the concern of

374 Case 58 1949 Law Reports of Trials of War Crinsndblume X at 133. Also citeth re Krupp15 Ann. Dig. 620,
622 (U.S. Mil. Trib. 1948). Also quoted in Mero6@h:80, 2006:19 and Kolb and Hyde 2008:63.

375 pustogarov 1999:132.

%% Meron 2000b:78-79 and 2006:16-17.

377 Cassese 2000:188 and 209-210.

378 2000:193 and 2001:122.
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determining which persons, not part of the occupiedntry's armed forces, would be regarded as
lawful combatants in the occupied area that théuarcountries dissenté®® Thus, if the history

of the clause's origin is taken into account, itdrmees apparent that the clause was a ploy to
postpone the problem between the major powerstantésser countries for a later discussion. The
clause was accepted by the major powers as mdseinfneeds were met, while the lesser countries
accepted it to ensure that principles of intermatiolaw or customary law existed to protect
nationals of an occupied country who engaged whih @accupying power in armed hostilities.
However, Cassese states that Martens effectuallyised the lesser countries half a loaf, while he

in fact gave them pie in the sgS/

Is it possible, however, that Martens, in addittoncreating a diplomatic ploy, also intended to
create two new sources of law, namely v of humanityand thedictates of public consciernedt

has been submitted that by adopting a treaty prvi® regulate matters that would otherwise have
been regulated by customary law (influenced by mitpaand dictates of public conscience),
preference seems to have been afforded to a pssapproach. Cassese indicates that the action of
Martens himself — a man not afraid to sing his gwaises — never to claim praise for the clause,
seems to indicate that his true reasons and métivereating it were far from the lofty ideals
currently attributed to ¥ Should the clause, then, be discarded as a nigl@matic gimmick
without any legal value for the international huitaan order? Cassese's succinct answer must be

supported that:

It cannot be gainsaid that over the years the elédwess had a great resonance in international
relations. Clearly, in spite of its ambiguous wogdand its undefinable purport, it has responadea deeply
felt and widespread demand in the international rnamity: that the requirements of humanity and the
pressure of public opinion be duly taken into actauhen regulating armed confli&

The next question which needs comment is whetheratttivity of the judiciaries, states and

379 Cassese 2000:193-194. The Belgian delegate weppy that, by accepting the parts of Bressels Declaration
relating to belligerent occupation, the lesser ¢toes would be exposed to law changes, the redpngity of
property, raising of levies and the using of itglcservants by the occupying powers. Another aspeglected by
the Brussels Declaratiorrelates to nationals not having protection whetint up arms against the occupiers.
Inevitably this caused dissent and was what létlé@adoption of the Martens clause. See also M2006:18.

%89 2000:197-198.

31 2000:198-200. Martens apparently did not evermdéee clause an exceptional contribution to the fE@@mce.
Furthermore, Cassese states that the clause wa®palar in Martens' own lifetime. However, foetaquation of
the principles of humanityand thedictates of public consciencesith the notions ofjustice equity and good
consciencein common law systems when statute law is lackseg Verma'Relevance of the Ratification of
International Humanitarian Law Treaties by StatedMaybee and Chakka 2006:89.

382 2000:212 and 2001:122 deem the clause to haveradga weight not intended by its creator. Mer@9& 24
concurs that public opinion has a role to playantemporary international law.
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legislators have led to the laws of humanity areldittates of public conscience being elevated to
independent sources of international law. In thges citing the Martens clause three types of uses
may be discerned according to Cassese, namelgldhee is used to confirm the interpretation of
another international legal rule; the clause waslue move for an original formulation of existing
rules of IHL through the paradigm of humanity; atié clause was used to dismiss contrary
interpretations of IHL treaties. These types adsuef the clause seem to indicate a willingness to
dress decisions in the humanitarian flavour ofdlaeise, but not to create two substantive sources
of law. Accordingly, the clause has rather beepliag as a type of instruction as to the
interpretation of international law or as an instant through which to view the movement of

contemporary IHI2%
In theKupreské case the ICTY held that:

More specifically, recourse might be had to thelerited Martens Clause which, in the authoritative
view of the International Court of Justice, hasioyv become part of customary international law €T this
Clause may not be taken to mean that the “pringipfehumanity” and the “dictates of public conscieh
have been elevated to the rank of independent eswtinternational law, for this conclusion isibél by
international practice. However, this Clause ergpas a minimum, reference to those principlesdacidtes
any time a rule of international humanitarian lamot sufficiently rigorous or precise: in thossetamces the
scope and purport of the rule must be defined waference to those principles and dictates. Incime
under discussion, this would entail that the pipsons of Articles 57 and 58 (and of the corregfing
customary rules) must be interpreted so as to nasts narrowly as possible the discretionary pawer
attack belligerents and, by the same token, so aspand the protection accorded to civilidHs.

This decision led Kolb and Hyde to state that tlaige ensures that intended belligerent conduct
should be in line with the principles dumanityandcompassion Thereby, they believe that a
moral principle is established in the law. This clamsay establish a threshold of humanitarian
ideals that underlie IHL irrespective of changes thight occur with regard to the manner in which

war is conducted especially due to technologicahades®

The importance of the Martens clause has been fatetias: 'International humanitarian law is
described as a series of rules and principles fanba the two opposing interests, namely

humanitarian concerns and military consideration&his balancing is often represented by the

383 Cassese 2000:202 and 208. Cassese gives asmplexd the first type of casilinge Annual Digest and Reports
of Public International Law Cases 1946 at 263,dbeond type may be found in K.W. Decision of 8 E8B0 as
discussed irBO Revue de droit pénal et de criminolo¢l®49-1950): 562-568 and the third type may beisee
Colombia Constitutional Court case C-225/95 rembiteSassoli and Bouviétow does Law protect in war?

34 The Prosecutor v Kupregkeét al Case No. IT-95-16-T, Judgment of 14 January Z@00525.

385 Kolb and Hyde 2008:62-63.
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Martens clause and military necessity, in both fizatinstruments and academic writinfs'.

It has been submitted that the Martens clause cosdenitation and restraint and that its unique
importance and value as a declaration of princpld consistent reference is due to its generality
andsui generisnature®®’ Pustogarov quotes Miyazaki as having submitted tthe importance of
the Martens clause will undoubtedly grow as ther of humanitydevelops and the world
community is transformed intolumanecommunity®®® The notion occurs that the Martens clause
establishes protection through international lasvit & manifested in its principles, for the diails
and the enemy combatants in armed hostilities ynsmation. This notion is incorrect according
to Pustogarov because the clause evidently oniytgdio those principles derived from the
established customs of civilized nations, the laWwBumanity and the dictates of public conscience
and not to the principles of common internatioaV.| Indeed, in Pustogarov's view, this clause is
part of CIL and not of positive law. Hence, itglusion in the main text ohdditional Protocol |
enables one to appraise this clause as a hwmogen®f IHL so that, where a positive norm does

not exist, recourse must be had to the Martensef4t

Some of the more controversial uses of the Martémsse can be elucidated. One such use pertains
to the traditional two-element theory of CIL andahtine Martens clause might affect it directly. As
will be apparent from Chapter 3, the traditionadty requires evidence of state practiesu and
opinio iuris before a rule can be classified as CIlUsus entails sufficiently constant and
widespread practice which conforms to the suppeskd But, to identify rules of CIL with this
requirement ofisuscan be a daunting task as state practice in nena@tional armed conflicts has
only recently been accepted and, if state practio®nstrued to evidence actual compliance with a
proposed rule of IHL, the notorious violations bfil could be a significant hindrance to establish
rules of CIL. The Martens clause has been cal@shiby courts against these concerns flowing

from the doctrinal requirement abusin the determination of CIHE®

Another more controversial use of the Martens aapertains to the role and place of general

principles in the formal sources of internatioralvl In Protocol II's exposition of the Martens

386 Hayashi 2008:135.

%7 Best 1983:164.

388 pystogarov 1999:130 quotes Miyazaki S. 1984. Nlagens Clause and International Humanitarian L&tudies
in Honour of J. Pictet Geneva-The Hague:333-444.

%391999:130-131. Also Verri 1992:69 submits and Stassd Bouvier 2006:139 concur, that this clauad mdeed
already achieved the status of being a customamy ramd, accordingly, it was included in partiortoto in later
instruments of international law. For normsuwd cogensee section 2.4.1.2, pages 122-140 below.

390 Hayashi 2008:145. See also the discussion orirCsection 2 of Chapter 3, pages 160-186, below.
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clause, the principles of humanity and dictategulblic conscience are separated from custom.
Hayashi states that the exposition of 8@ Statuteon the formal sources of international law does
not exclude this view. General principles of laxiseas a separate source of law apart from treatie
and CIL. Although the classical interpretatiorttidse principles has to do with principles found in
municipal systems, a broader perspective entailstttese general principles could include generic
principles of law. It seems possible that therg im@ general principles which derive from neither
custom nor those common rules of domestic legaksys It seems as though courts invoke the
Martens clause to address this kind of generalcjmi@®* It is submitted that these principles

(which naturally includéhumanity derive fromnatural law and, through the Martens clause, are

applied by a conventional legal provision.

The Martens clause, therefore, constitutes an itgpddink between natural law principles and the

posited, conventional legal regime of the interoadil legal order.

The interpretation of the Martens clause is prolalgeras there seems to be no universally accepted
interpretation thereof? The judicial content of the Martens clause mayesiiced theoretically to
four groups. Thus, in the narrowest sense theselaway be interpreted to serve as a mere reminder
that CIL continues to be applied even after tremiyms have been accept&d. In his dissenting
opinion in thelLegality of the threat or use of nuclear weapoase, however, Judge Shahabuddeen
opines that the Martens clause does not merelyedervemind of the existence of other norms of
international law, but that it hasormative valuen its own right and has the ability to function

separately from other norms:

391 Hayashi 2008:145-146.

392 Ticehurst 1997:126 and Cassese 2000:188 statehadnterpretation of the clause is difficult, base it is so
loosely worded. In this regard, compare the dsitits levelled against natural law, from which tharidns clause
emanates, in section 2.4, pages 75-91, above.

Kolb and Hyde 2008:63, Meron 2000b:87, Pustogat699:131 and Ticehurst 1997:126. Here #Auvisory
Opinion on Nuclear Weapons of 1996, ICJ Reportsi8das 84 and 87 may be quoted where the ICJ staed
'In particular, the Court recalls that all Statee dound by those rules in Additional Protocol lickh when
adopted, werenerely the expression of the pre-existing custorteasy such as the Martens Clayseaffirmed in
the first article of Additional Protocol 1. The fabat certain types of weapons were not specificiéalt with by
the 1974-1977 Conference does not permit the dgaefrany legal conclusions relating to the substanissues
which the use of such weapons would raise'. [Eniptedded.] 'Finally, the Court points to the MageClause,
whose continuing existence and applicability is twobe doubted, as an affirmation that the prir€End rules of
humanitarian law apply to nuclear weapons'. See [gér. 78.

Ticehurst 1997:128. In his dissenting opinion,page 405, Judge Shahabuddeen stated that: 'Asdgmized in
paragraphs 78 and 84 of the Court's Advisory Opinibis accepted that the Martens Clause is agliistomary
international law. That means that it has a norveatharacter that it lays down some norm of State conduct. It is
difficult to see what norm of State conduct it ladwn if all it does is to remind States of nornicenduct which
exist wholly dehorsthe Clause'. As summarized by Ticehurst 1997:1A8&1ge Shahabuddeen stated that the
principles of international law referred to in tBéause are derived from one or more of three diffeisources:
usages established between civilized nations (edeto as “established custom” in Article 1[2] ofiditional

39

w
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A broader interpretation of the clause entails tgaberally international agreements are not
exhaustive and with respect to IHL, the Martensisdéaexcludes the principle that everything not
prohibited is allowed® An even wider interpretation of the Martens ciirgicates that actions
performed during armed hostilities are not to bal@ated only in terms of treaties and customs but
also from those principles upon which the Martdasise relied®® The widest interpretation of the
clause entails not binding its authority to the lafv armed conflict, but considering it as
intrinsically part of IHL. Those advocating thipmoach also envisage the role of the Martens

clause growing in importance and even becomingranmd common international laf’

What is problematic about the Martens clause ig thas ‘'very loosely worded and has
consequently given rise to a multiplicity of ofteanflicting interpretations'. In addition, because
of its 'evasive yet appealing contents', the clahas often been used and relied upon in
international law. In the words of Cassese: '...Magtens Clause proclaimed for the first time that

there may exist principles or rules of customaternational lawresulting not only from state

Protocol 1), the laws of humanity (referred to las tprinciples of humanity” in Article 1[2]) and eéfrequirements of
the public conscience (referred to as the “dictatepublic conscience” in Article 1[2]). It appsathat, when
determining the full extent of the laws of armeahftiot, the Martens Clause provides authority fooking beyond
treaty law and custom to consider principles of Anity and the dictates of the public conscienégh page 405-
406 of his dissent Judge Shahabuddeen statedTthate statements [referring to the comments ol 889Hague
Convention Respecting the Laws and Customs of Wadrand in its preamble] support an impression that the
Martens Clause was intended to fill gaps left bpwamtional international law and to do so in a ficat way.
How? The Martens Clause bears the marks of itogeit is not easy of interpretation. One acknowkesl the
distinction between usages and law. However, awibrel "remain” shows, the provision implied tha¢rh were
already in existence certain principles of the lafwnations which operated to provide practical gctibn to "the
inhabitants and the belligerents” in the eventrotgrtion not being available under conventionatgeln view of
the implications of that word, the Clause could bet confined to principles of the law of nationsiting,
uncertainly, to be born in future. The referenceh® principles of the law of nations derived fréime mentioned
sources was descriptive of the character of exjgtiinciples of the law of nations and not mereboadition of the
future emergence of such principles. It may be ddtat, in its 1977 formulation, the relevant plra®sw reads,
"derived from established custom, from the prinespbf humanity and from the dictates of public ctrsce".
Since "established custom” alone would sufficedentify a rule of customary international law, anuiative
reading is not probable. It should follow that "tenciples of international law" (the new wordingguld also be
sufficiently derived "from the principles of humaniand from the dictates of public conscience";n@ntioned
above, those "principles of international law" abbke regarded as including principles of internaldaw already
derived "from the principles of humanity and frohe tdictates of public consciencéfi. effect, the Martens clause
provided authority for treating the principles ofitanity and the dictates of public conscience asciples of
international law, leaving the precise contenttoé standard implied by these principles of inteiowsl law to be
ascertained in the light of changing conditiong;lirsive of changes in the means and methods ofieasind the
outlook and tolerance levels of the internationahenunity. The principles would remain constant, their
practical effect would vary from time to time: theyuld justify a method of warfare in one age anohfbit it in
anothet. [Emphasis added.]

395 Meron 2000b:87 and 2006:27, Pustogarov 1999:181Taehurst 1997:126.

39 pustogarov 1999:131 and Ticehurst 1997:126. Tasigolb and Hyde 2008:63 state, the clause maje sas the
foundation for interpreting IHL through the paradigf humanitarian ideals.

397 pustogarov 1999:131.
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practice, but also from the laws of humanity anel dictates of public consciené&. The three
trends determined by Cassese regarding how theeclaunterpreted in international jurisprudence
include, firstly, that the clause functions onlyitderpret international principles and rules. sThi
relates to the view mentioned above that not aldoot not specifically prohibited by treaty law or
customary rule is by implication lawful. Howevdhis view may also see the clause as an
interpretative guideline in cases where uncertaimty arise regarding principles and rules of IHL
so that the claims of humanity and the public car® may be taken into consideration. The
second interpretation relates to the impact theisedlahas on the sources of international law,
broadening the traditional sources, as the argwsmaavtocate, to include 'laws of humanity' and
'dictates of public conscience' as two independentces of law (directly creating new norms).
Another theory in this line of thought deems thgsenciples' which states accept as being in
conformity with humanity or the dictates of pubtionscience to be elevated to legal standards
(indirect norm creation). This second view is dedrno be very radical. The third view deems the
clause to contain ideas that have 'motivated argpired the development of international
humanitarian law*®® In this regard notice might be takenRifosecutor v Martt where the ICTY
stated that:

Furthermore, the prohibition against attacking ¢haélian population as such, as well as individual
civilians, and the general principle limiting theeams and methods of warfare also derive from thartdéhs
Clause”. This clause has been incorporated insgcaumanitarian instruments and states that “sesaot
covered by (the relevant instruments), civiliand aombatants remain under the protection and aityhair
the principles of international law derived frontaddished custom, from the principles of humanégd
from the dictates of public conscience’Moreover, these norms also emanate from the element
considerations of humanity which constitute thenftation of the entire body of international humarian
law applicable to all armed conflicf&®

It is submitted that the ICTYwWicta succinctly postulates the argument made by tlsisedtation for

accepting the elementary considerations of humasityonstitutive of IHL's foundation.

In turn, Hayashi ascribes three functions to thertéfes clause in contemporary international
jurisprudence, namely the affirmative function, théenuating function and the dislocating
function. The affirmative function entails thatucts invoke the Martens clause to re-emphasise
CIL and its function. This, as is apparent fros)acceptance by Cassese, Meron, Ticehurst and

others above, is a very uncontroversial use oMbgens clause that merely states the applicability

398 2000:188-189. [Emphasis in original.]
399 2000:189-193.
90 No IT-95-11-R61 8 Mar 1996 at par. 13. [Emphasidedl.]
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of CIL irrespective of the content, existence oplagability of treaty law. The ICTY, for example,
uses the Martens clause in this fashion to confirenexistence and applicability of CIL rules with
regard to non-international armed conflicts, whiea tlefence raises the omission of certain rules
from Additional Protocol llas illustrative of the rules' doubtful nature.tilugh the argument may
be raised that the usage of the Martens claud@smtanner amounts to stating the obvious and is
therefore pointless, nothing prohibits courts anbuhals from using the clause in such a way
especially since the Martens clause has, accotdiktayashi, gained the 'iconic power to highlight
the importance of customary international 18%.It is submitted that invoking the Martens clause
is not pointless as, in effect, it entails a resoithe natural law foundation of IHL which is milya

and legally persuasive.

The attenuating function pertains to those casesaewecourse is had to the Martens clause in order
to vary the weight which is attachedususin the two-pronged theory of CIL. The Martensusi

is used in this instance to attenuate the requinéroéusus thus contributing to an increased
possibility to identify a rule of CIL even when dence ofususis difficult to produce. This is a
more creative, and thus, inevitably, more contrsiatuse of the Martens clause conducted by the
ICTY.*? As example of this use of the Martens clausehay|€TY, Hayashi refers to the Trial
Chamber decision in th€upreské case where, in the absence of sufficient statetipearegarding

the prohibition of reprisals against civiliarginio iuriswas to play an increasingly important role,
due to the Martens clause, for the determinatiowtwgther the prohibition had been subsumed as a

rule of CIL*®® The ICTY summarised its position:

Admittedly, there does not seem to have emergeedntly a body of State practice consistently
supporting the proposition that one of the elemeifitsustom, namelysusor diuturnitashas taken shape.
This is however an area where opinio iuris siveassiatis may play a much greater role than usssaa
result of the aforementioned Martens Clause the light of the way States and courts hawplémented it,
this Clause clearly shows that principles of intgianal humanitarian law may emerge through a
customary process under the pressure of the demanasmanity or the dictates of public conscieresasn
where State practice is scant or inconsisterithe other element, in the form opinio necessitatjs
crystallising as a result of the imperatives of lanity or public conscience, may turn out to bedheisive
element heralding the emergence of a general rydeiciple of humanitarian law.%%

Hayashi states that tipresSki case is the only case in which the ICTY articiddtee attenuating

01 2008:146-147 refers to tHerosecutor v HadZihasanayiAlagic and Kubara(Decision on Joint Challenge to
Jurisdiction, 12 November 20Pas an example of the affirmative use of the Martelause by the ICTY. See also
Ticehurst 1997:129.

92 Hayashi 2008:146-148 and Meron 2000b:88.

403 2008:148. The relevant passages ffrosecutor v KupreskilCTY Judgment 14 January 2000 Case IT-95-16-T
are paragraphs 525, 526, 527 and 531.

404 prosecutor v KupreskilCTY Judgment 14 January 2000 Case IT-95-16-TH2F. [Emphasis added.]
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function of the Martens clause so clearly. HoweWsayashi also states that the ICTY refrains from
discussingususin various cases, rather referring to the Martgasse in an attempt to loosen the
bonds which are imposed by the traditional two-geshtheory of CIL%%®

Cassese says succinctly that presently this claoséd be taken to have an indirect effect on
traditional sources of international law in partaauthe customary process. It seems as if theselau
equates laws of humanity and the dictates of putmicscience with state practice as historical
sources of principles of international law. By ating these three sourcespinio iuris might
increase in importance when it comes to establishiprinciple derived from the laws of humanity
or the dictates of public conscience (though nonfrfor example, military or economic demands)
since by establishing one or both of these eleménssunnecessary to further illustratsuswhich

is merely a component of equal worth. Therefdre,Martens clause arguably functions within the
sources of international law, but in the domairlHif, the clause also loosens the requirement of
ususand elevates the requirementogpinio iuris*®® This approach, it will be asserted in Chapter 3,
is important for the ascertainment of CIHl’. By using the Martens clause in this fashion,
flexibility will be introduced into the process a$certaining CIHL which is bound to be normative

and aspirational rather than concrete.

The dislocating function pertains to those situaiovhere the Martens clause is used to dislocate
CIL and replace it with general principles. Tlsshe most controversial use of the Martens clause
and is another attempt to alleviate the challengauwwing from the strict application of the two-
element theory of CIf® Prima facie this dislocating use of the Martens clause appear
comparable with the use thereof in tHepreskié case, but the ICJ never seemed to have an
attenuating role in mind for the Martens clauseh@NicaraguaandNuclear weapons casedt
rather seems, as Hayashi states, that the Mart@msecwas used in these cases as a direct source of

the identified rules. If this is the case thenhe identified rules are norms that are not based

%95 2008:148.

% Cassese 2000:213-214 and 2001:122. See likewdser\2006:27-28.

07 See section 3 of Chapter 3, pages 186-197, below.

408 2008:146 and 149. Examples are given by Hayabhithe Military and Paramilitary activities in arahainst
Nicaragua case in 1986 [par. 218], common Articlef3he Geneva Conventions was found by the ICheo
applicable to the case as “fundamental generatiptes of humanitarian law.” There was no examarabf state
practice. In place of such an examination, the d@dred the Martens clause and “elementary consiiies of
humanity.” Similarly, in the Legality of Nuclear &8pons case [paras 78-79], in identifying the fples of
civilian protection and the prohibition of unneaasssuffering as principles of international hunanan law, the
ICJ omitted the examination of state practice. réhgas only a generic description of the wide asicesto the
Hague and Geneva Conventions. In place of the iendion of state practice, the ICJ again offereel Martens
clause and “elementary considerations of humanity™
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custom...Customary international law as a souragbbgations is dislocated by the Martens clause,
and possibly by the elementary considerations ahdmity, and its place is filled by general
principles they themselves embody'. However, agablai states, the dislocating function of the
Martens clause causes unique tensions even wkilgytto lessen the tensions of the traditional
two-element theory of CIL as consensus supports Rk general principles (as the Martens clause
reflects them) are not similarly grounded in comssen This causes a revolutionary vision of
international law irreconcilable with thae factovision thereof as norms will be binding on states
irrespective of the state's exhibition of accepgatieereof through customary or treaty law. The
latter proposition may still be acceptable if thatss are not regarded as the sole authors of
09

international law.™ It must be postulated that deeming acceptanceotstitute the basis of

international law is positivist in orientation.

However,for IHL, as specialised branch of international law, ainahtlaw foundation has been
argued in the present chapter. Accordingly, tiésodating function is potentially an important use

of the Martens clause in IHL as it is based on ersa&l, natural law virtues.

The principal parts of the Martens clause, espigctak 'laws of humanity' and the 'dictates of
public conscience’, have also been interpretedanous different ways. Criticism includes that

these notions are so vague and indefinite that theyot be adequately transformed into a juridical
format**® Meron, however, states that these notions hategl@s restraints on the liberty of states
to do whatever is not prohibited by treaties ort@omary rules. A complication in the use of this

clause lies in the traditional law of war notiorfspower and reciprocity still dominating the scene
in contrast with the ethical normativity containadhe Martens clause. As it was put succinctly by

Meron:

Given the reality of power, reciprocity, and théenests of the parties involved in armed conflitts,
is a wonder that the Martens clause has attaingd centrality in international discourse and thaigpess in
humanizing international humanitarian law, in whitis clause has played an important role, has een
significant. Although this development could navh occurred without the dramatically growing iefice
of the ICRC, NGOs, the media, and public opinidre thetorical and ethical code words of the Martens

clause itself have clearly exerted a strong puieia normativity***

It is indeed the rhetorical and ethical strengthtted language used in the clause which might

%99 2008:149-151.

419 pystogarov 1999:132. Hence, Pustogarov, ibidas finds that the ‘principles of humanity' elemefithe clause
has also been criticised as being vague and exggtésssuch a variety of forms that it is unsuitabde the
expression of legal norms.

11 2000b:88-89. Likewise Meron 2006:29.
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furnish a reason as to why it (still) influencee #haping and interpretation of IHL — these aspects
have alleviated the vague and indeterminate corgérthe clausé*® It is submitted that the
Martens clause has been relied on by internatioslal players precisely because it provides an
ethically focused set of natural law principlestiive provisions of important IHL treaties. The

Martens clause, therefore, projects natural lawggpies into a posited instrument of IHL.

Pustogarov opines that the notion contained inMlaetens clause of 'the principles deriving from
the customs established among civilized nations'ses: little discussion as the existence of
customary law is generally recognised. Greateblpros of interpretation occur with regard to the
'dictates of public conscience'. This is due t® timcertainty as to what actually constitutes 'the
public conscience'. Certain viewpoints maintaiat thublic conscience can be determined through
statements, resolutions or other documents whichnate from institutions, organisations or
private individuals. Others rely on more autham&documents like the resolutions of the General
Assembly of the United Nations. Pustogarov subihiés the viewpoints and appraisals of jurists
and juridical organisations have received too meniphasis in the determination of the 'public
conscience'. He continues that the 'public conseids constituted through various factors and tha
the viewpoints of jurists, juridical organisatioasd juridical literature do not have a decisivesrol
to play in the determination therédf. Meron states that 'dictates of public consciecea be
approached in two ways, namely firstly, that thdsmates are the public opinion that moulds the
actions of parties to a conflict and furthers tlesedopment of IHL and, secondly, the dictates may
be seen as embodyiginio iuris and, even though the public opinion may diffemnirthe opinion

of governments (the opinion that actually constsubpinio iuris), it invariably influences the

latter** Meron considers public opinion and public conscias follows:

Is “public conscience” as it appears in the Mast€iause, with its moral overtones, the same as
public opinion? Whose public conscience is meaiitfat of one belligerent, both or all belligererds,
alliance, a bloc, the United Nations? By defimitigpublic conscience and public opinion have a fopu
basis. Under the influence of the civil societgngovernmental organizations (NGOs), and the mele,
common assumption tends to be that public opinira iforce for good and that it invariably serves
humanitarian causes. Alas, this is not always. tftighe question remains how to mold public opmio
through the infusion of moderating and humanitavigms to make it worthy of public conscience. Sts a
challenge that we cannot igndre.

As it has been succinctly put: 'The Martens clatsgether with the elementary considerations of

412 Meron 2006:18 and 2000a:245.
413 1999:132.

414 2000b:83 and 2006:23.

415 2006:25.
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humanity, advocates that the moral and humane dilmerbe given a place regardless of interests

of states*!

® This moral and humane dimension is apparent fittenfact that the Martens clause
has been deemed to invoke the need for using atierral human rights law in order to supplement
the IHL and to fill anylacunae contained thereiftt” It is submitted that this approach will
strengthen the humanitarian endeavour immenselysupplanting state interests with elementary
considerations of humanity, IHL would return to itsiginal source, as it has been argued
throughout Chapter 2. In modern internationalsjpmudence, with its renewed emphasis on the
human being, this return to tliens et origoof IHL seems not only inevitable, but imminently
necessary.Hence, the Martens clause should serve as a famalk phrough which the moral and

humane dimension of international law could belfared and bolstered.

The applicability of the Martens clause, howevexs leertain limits. Thus, in tHeegality of the
threat or use of nuclear weapourase the ICJ refused to ban nuclear weapons tadaron to
state that: 'Nevertheless, the Martens Clause wateallow one to build castles of sand. Except in
extreme cases, its reference to principles of hutynamd dictates of public conscience cannot,
alone, delegitimize weapons and methods of waeaaly in contested cases'. Thus, recourse to
normal principles of international law like proporality, distinction and the prohibition of
unnecessary suffering may be had to combat objeattie weapons and methods of war. Pushing
the Martens clause to cover these aspects maydesimable as governments are not yet willing to
accept humanity and the dictates of public conseieas binding sources of 1&W. However, it
must be questioned on what authority it is stateat fgovernments must be willing to accept
humanity and the dictates of public conscienceilagibg sources of law before the Martens clause
can be invoked to prevent suffering seeing thdesng is suffering no matter what government
opposes this or not. Perhaps the time has comeafalarion call to all states to openly
acknowledge humanity and the dictates of publicscemce as binding principles of law
(especially IHL). The acceptance or rejection atls a proposition will reflect whether the

commitment of states to the protection of the hubeang is indeed bona or mala fide.

Pustogarov's summary on the Martens clause ishitiglghe maintains that the Martens clause is
part of CIL and has a normative nature aimed aptigection of mankind essentially during times

of armed conflict. In IHL, the Martens clause im@m ofius cogens Thus, when there exists a

1% Hayashi 2008:151.
“17 Kolb and Hyde 2008:63.
418 Meron 2000b:88 and 2006:28.
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lacunain IHL to address a particular situation, recouraest be had to the Martens clause with the
objective of reaching a satisfactory result. Femthore, the ambit of the Martens clause might
broaden since it unites rules, norms and principfgsositive law with rules, norms and principles
of natural law. CIL norms and principles form argetual source of positive international law.
This increases the focus on positivism and the equent decline of natural law. However, the
development of the Martens clause indicates thengtarity of holding natural law to be a mere
transitional step to positivism. Hence, as expegeindicates, the focus should be on the incrgasin
functions and importance of the Martens clausetas destined to have a long existefice.
Accordingly, arguments based on natural law werdena order to attempt to move the ICJ to find
nuclear weapons illegal. These natural law argusherere made to ensure that the Court look
further than the positive international legal normghe relevance of the Martens clause to this
situation lies in the fact that the Martens clausicates that IHL furnishes not only a positivgde
code but also anoral code. This ensures that smaller states and dwvimembers of the

international community can have an influence @netolution of IHL*?°

The Martens clause may be used by NGOs and govetartefurther the law's attempts to reflect
human rights concerns. The clause has been usaibbgals, international conferences and UN
rapporteurs in a theoretical sense, but, as Metatess whether the clause has been useful in
practice, on the battleground, and especially teriral conflicts, is highly questionatfe. The
value of the Martens clause relates to the fact thaan act as fundamental guidance when
interpreting international customary or treaty lawhus, when a rule is uncertain, its interpretatio
should be so that it conforms to the standardsuaidnity and the claims of public conscience. If
the existence of considerations of humanity is piErkas a general principle of international law,
the Martens clause would be the origin of that @ple and it would be applicable only in

humanitarian law as a type lek specialig?

Cassese summarises the value of the Martens claulsis finding that the clause, despite the
ambiguity in its formulation and its indefinablejettive, has resonated with a deeply felt need in

the international community to take the aspectBurhanity and public opinion into account when

19 pystogarov 1999:134-135.

20 Ticehurst 1997:132-133.

*21 2000b:88 and 2006:28.

422 Cassese 2000:212-213. However, two problemagiecs may be discerned, namely whether the comsides of
humanity are part afus cogensand how should their ambit and purport be establ® See also Meron 2006:27
regarding the use of the Martens clause in intérgelHL in line with humanity and the dictates pfiblic
conscience.
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addressing armed hostilities. The fact that thes#® resonated with the prevalent sentiments of the
international community is self-evident from theduency with which it has been evoked or relied
upon by (domestic and international) courts, irdéonal lawmakers and diplomatstespective of
the inherent legal value of the Martens clausks, Wery evident that this clause struck a chordwit
the international community and has impacted irggonal law and, especially, IHL. Cassese
believes that the essential (and general) advamhtee clause (which Martens himself might not
have foreseen) is that it addressed the laws ofahityn not as a moral concern but from an
apparently positivist perspective. Prior to thertdas clause international treaties had merely
stated the significance of the laws of humanity &wehanitarian considerations. Accordingly,
states were not under a legal imperative to upti@daws of humanity, but were rather called upon
to not disregard these moral principles during ineat The Martens clause stated for the first time
that principles or rules of CIL might exist whicmanated not only fromisusbut also from the
laws of humanity and the dictates of public conscge Such an extraordinary blend of natural law

and positivism needs to be commenéfgd.

However, Cassese advocates that the clause shatute mestated in treaties and other international
instruments since the ambiguity of the clause detrrom its value and the 'ritualistic and rather
hollow habit of proclaiming' the clause repeatesgms to serve no purpose. The popularity of the
clause relates to the notion that humanitarian a@iamsbe furthered by states in its name, although
Cassese submits that states might do better tmpitta restatement of the clalféé. Kolb and
Hyde, on the other hand, state that, in practice,Martens clause is not relied on as much as it
should or could b&° The Martens clause did not enter international flarough humanitarian
considerations since it was part of diplomatic powe&uggles. However, despite its shaky
foundations and motives, it has become importaninternational relations. The effect of the legal

construct is clearly much more important than theppse of its authd®

In summary, Ticehurst states that positivism is ¢tlmeninant philosophy of international law.
Conventions and CIL therefore regulate the oblayatiof the international community. This is
important for IHL as powerful military states, refag to ratify conventions or consent to the
emergence of corresponding customary norms, camotdhe content of IHL. The Martens clause

constitutes a link between the positive norms of &hd natural law. Natural law was initially

423 2000:188-189 and 212.
424 2000:215-216.

425 2008:64.

426 Cassese 2000:216.

121



rejected as it was held to be subjective. Henaetradictory norms of natural law were supported
by opposing parties. The Martens clause, howeamégduces an objective method to establish
natural law — the dictates of public consciencédiisTmakes IHL more robust and ensures #iiat

states are allowed to participate in its developtffen

It must be submitted that irrespective of whetheartéins himself aimed the clause to address
humanitarian concerns or not, the clause — likelid@nary work — has taken up a life of its own and
has come to be accepted as such in the internatomanunity. The initial motive for the creation
of this clause is not as important as the implwatiit has taken on in contemporary international
society. It has become an important instrumerugin which natural law notions of morality have
been linked with the positivist orientated humanéta law regime, which (as was established in the
present chapter) originated from morality. Theusta serves as a legal construct to include and
embed 'humanity' — the essential moral value -héninternational humanitarian legal context. In
this regard, the clause might be seen as an instruthrough which the different philosophical
paradigms that have influenced IHL, namely natlaa and legal positivism, might be reconciled.
The vagueness and ambiguity inherent to the clatssimultaneously its main advantage and also
its biggest disadvantage — the clause can be vieasedipplementary to or in opposition with CIL.
However, due to the essential natural law foundadblHL as well as the Martens clause's ethical
underpinnings and the desire in contemporary janidgnce to further humanitarian aims, the
Martens clause may serve as a useful gateway tmeée a part of the law, which although it was
established on natural law, has subsequently beftaenced by legal positivism's drive for

codified, written, consensual legal instrumentshvis true foundation.

Consequently, it remains to consider the othercglas through which considerations of humanity
may be furthered in IHL, namely normsio$ cogensnd obligationgrga omnes

2.4.1.2. Enforcing substantive principles, including humanty, through conceptual principles

— a consideration of norms ofus cogensand obligationserga omnes

As was mentioned in the introduction to the presetion, certain principles have emerged in the

international (humanitarian) arena that differ frdme substantive principles, like humanity, upon

421 1997:133.
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which, it was argued in the present chapter, pdetity IHL was established. These principles were
labelled ‘conceptual principles’ in order to digtish them from substantive principles.
Accordingly, as will be indicated when briefly cahsring their origin, in contrast to the historical
substantive principles referred to, these prinsifee a recent phenomenon in international law,
which emanated from the labours of the Internatidreav Commission (ILC) and the ICJ and,
which has subsequently been largely accepted bintemational community. Furthermore, while
substantive principles embody natural law virtuesl abjectives, these conceptual principles
function on a different level. The conceptual piles do not engage with values directly, but
rather postulate requirements with which substentiorms must comply in order to benefit from
the consequences and effects of being subsumelelsg tonceptual principles, that is, of being
accorded the status bfgher normsof international law. In this regard, two of teesonceptual
principles, namelyus cogensiorms, which cannot be derogated from and obbgat&rga omnes
which are obligations owed by a state to the emit@rnational community and in the enforcement
of which all states have a vested interest, wiltbesidered”® The present section will investigate
how these conceptual principles have furthered Imityna In the process, this section will also
consider the various candidate rules that have hdganced for inclusion in eithars cogensor
obligationserga omnesfocusing especially on whether IHL rules havedould be) subsumed by
these categories of conceptual principles since whuuld entrench the IHL rules even more and

strengthen them immensely.

lus cogensare a set of legal norms in the international llegder which are regarded as higher and
more strict rules of CIL than any others. Thesemsocannot be altered through agreement by
states as they operate absoluteswithin the legal systerff® These rules attempt to protect

interests which are not merely states' individngriest$>°

Some have attempted to base essential
norms for the protection of community valuesias cogenswhere state practice, in contrast to

opinio iuris, would be less importafit® Weisburd also indicates that normsiaf cogensare rules

“28 For these definitions afis cogensainderga omnesee, for example, Dugard 2005:43.

42% Woodcock 2006:262 and Meurant 1987:246. Hall 1322 had already alluded to a requirement thaat least
renders voidable, all agreements which are at negiavith the fundamental principles of internatidasv and their
undisputed applications...". Oppenheim 1937:786 atates: 'lt is a unanimously recognised custpmale of
International Law that obligations which are ati@ace with universally recognised principles ofeimational Law
cannot be the object of a treaty’. Nonetheles;DMaald 1987:118 indicates that the comments ofdtier two,
positivist, writers were not deeply embedded inirthmnceptions of international law, but merely qoise
observations. See also generally Weil 1983:423aMacDonald, ibid at 146-148.

30 Meurant 1987:246. However, see Ragazzi 2002: B#brdgarding the possibility of regional normswsf cogens.

31 Meron 2006:370. Compare Simma and Alston 1988198!. See also Pellet 2006:759 and 777 for tee what
an 'intensifiedopinio’ is sought by the ICJ to find that a norm has eepgtory nature thereby indicating its usual
CIL nature.
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of customary law which cannot be derogated fromtuph treaty or acquiescent@. The notion of

ius cogenseems to have developed gradually after World War seems that by 1937 two types
of ius cogensorms were accepted, namely discrete rules thatbeaome compulsory and rules
contra bonos more®® After World War Ilius cogensontinued to be scrutiniséd: World War II
represents a significant milestone for internatidegal thought. Due to the obvious abuse of
unlimited sovereignty and the implicit need whiabse for general, absolute and universal values
to which a state could be bound in the future oheotto prevent a repeat of the atrocious hosslitie
the existing notion of consensus as the underlgags of the international order had to give way.
It seemed as though a new institutional basis wagtg on which to re-establish international law.
Therefore, a renewed appreciation emanated fofirtigortance of values, such as peace, human
rights, economic and cultural rights, and self-teteation, for the future development of the
international community and its legal syst&f'.This process led to presentations on the subfect
ius cogendo the ILC, various draft articles and, eventuatlye acceptance of an article thereon
during the Vienna Conference of 1966 which wasudetl in theVienna Convention on the Law of
Treaties™® Accordingly, article 53 of the/ienna Convention on the Law of Treatieghich

codified this principle, states that:

Treaties conflicting with a peremptory norm of gethénternational law (ius cogens)
A treaty is void if, at the time of its conclusiahconflicts with a peremptory norm of generaleimtational
law. For the purposes of the present Conventiggeramptory norm of general international law isoanm
accepted and recognized by the international conitsnaf States as a whole as a norm from which no
derogation is permitted and which can be modifiety ®y a subsequent norm of general internatioaal |
having the same characféf.

432 1995:10. See Bianchi 2008:493 who acknowledgasstiie approach holdirigs cogengo emerge from treaty law
stands in complete opposition to the approach mimg that it emanates from CIL — the latter apgio being
coherent with the wording of article 53 of tWeenna Convention on the Law of Treatiesich refers to peremptory
norms as part of principles of general internatidea. See also Verdross 1937:573 who includesogensinder
general principles of international law as welirsdicate that it may not be derogated from by yremtCIL.

Verdross 1937:572. See also Weisburd 1995:10-11.

3 Weisburd 1995:12.

%5 MacDonald 1987:118 and 129.

% Weisburd 1995:12-16.

437 Bianchi 2008:492-493 indicates the natural lawuierice in this inclusion by referring to Dupuy'snagks at the
Vienna Conference: 'René-Jean Dupuy, at the timmember of the Holy See’s delegation to the Vienna
Conference, accurately noted that the inclusioArtitle 53 in the VCLT sanctioned the “positivizeti’ of natural
law. In other words, to have codified in a treatgormative category with an open-ended charaittercontent of
which could become intelligible only by referencesbme natural law postulates, was tantamountguoifging the
latter's otherwise uncertain foundation by grantinthe status of positive law'. Ragazzi 2002:43ahd 203-204
notes that article 53 embodies a ground on whicintatnational treaty may be deemed invalid — donfkith a
normius cogens However, a peremptory norm emerging after atyrezay also render the latter invalid, hence
article 64 of thevienna Convention on the Law of Treatiestermines:Emergence of a new peremptory norm of
general international law (“ius cogens”).If a new peremptory norm of general internatiorsal lemerges, any
existing treaty which is in conflict with that norboecomes void and terminates'. Ragazzi, ibid atdmments that
ius cogenshas developed and is now used outside its origiaeddigm of invalidating treaties in conflict wilth
Accordingly,ius cogensas become important in the codification of the fgertaining to state responsibility. See
also MacDonald 1987:135-136. A debate rages wheittiele 53 only binds signatories to tlieenna Convention
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Due to political considerations, it was impossituienclude any kind of list ofus cogensiorms in
article 53 of theVienna Convention on the Law of Treati@he drafters of article 53 rather decided
to advance three tests, which, upon being met,imdicate whether a particular norm is pariusf
cogensor not**® Precisely because théenna Conventiomoes not include a list dfis cogens
norms, the lists advocated for in internationaisjpiudence will be considered below and, since the
focus of the present dissertation is on IHL and IGlebnsideration will be given as to whether any
of the proposed rules of the ICRC Study on CIHLIdquossibly be subsumed under this category
of norms. It has been submitted that the iddastogensdvocated in article 53 is 'that of rules of
general international law which are peremptory ordyy because States have recognized that there
must be no derogation from them, but also becatiseeosaluesthat these rules are called on to
protect and promot&®® Therefore, in this argument, the peremptory ranfrthese rules is not
solely dependent on their recognition by statesuaf. Accordingly, it has been submitted tinat
cogensserves to protect the public interests of theriv@onal community and to further the
standards ofnorality accepted by the international community of statésHence, Meron also
submits that the establishment of the hierarchiotibn ofius cogensiorms illustrates the desire of
the international society to postulate a 'normativéer in which higher rights are invoked as a
particularly compelling moral and legal barrier derogations from and violations of human
rights'*! It is evident that the core componentio$ cogensrelates to the 'need to establish
common values and standards which will have pretsglever state sovereignty and which will
accordingly restructure international sociéfy". It is submitted that this desire is inevitablettie
light of the nature of international law, as it wdiscussed abov&? namely that the same entities
make and are subject to the law. It seems negessairthere must exist certain norms of a higher
nature, which will serve as an overarching framdéwarhen behaviour is evaluated in this
decentralised system. Furthermore, it seems silért that the international humanitarian legal
system needs norms that establish and protect comvaloes and standards since the IHL system

itself was vested thereon.

or all states. Accordingly, Weil 1983:429-430 icaties the view that these peremptory norms credigations for
all; Weisburd 1995:17 reflects the view that onbrty states may rely on article 53 and MacDondii] at 132,
indicates that article 53 reflects CIL.

38 Ragazzi 2002:50. See Ragazzi, ibid at 51-5%hithree tests generally.

3% Ragazzi 2002:49. [Emphasis added.]

440 MacDonald 1987:130. Compare Verdross 1966:58 sifamits that these rules nfs cogensare not aimed to
address the needs of individual states, but ateerahtended to address the loftier interests ef ithernational
community as a whole.

*1 Meron 1987:350.

2 MacDonald 1987:134.

43 See section 2.3 generally and page 71, footnddeaB8 its accompanying text in particular.
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The notion ofius cogensassumes the acknowledgment of certain fundamanteérsal norms, but
(and this is the reason faus cogensbeing viewed as controversial) it is difficult &scertain
authoritatively which norms or values have peremptorce and which do néf* This view
emanates from the positivist concern, which wasecefd abové? regarding the manipulable
nature of natural law to which these norms areelihk Hence, the relationship betwees cogens
(or 'peremptory norms') and human rights have testribed as ‘intrinsi¢*®  Furthermore, the
importance of norms afis cogensn relation to human rights — but arguably alsdairing to IHL

— has been succinctly put in that human rights seenfiorm the essential componeniws cogens
With the recognition ofus cogenghe invoking of ethical and moral concerns in iternational
legal order now happens openly. The prior inteomai law approach 'of hiding ethical and
political considerations behind the screen of thiedivity of positive law rules derived directly o
inductively from the will of states yields to thexpgess acknowledgment that rules can be
hierarchically ordered on the basis of their unded values. The inner moral aspiration of the law
thus materialized in international law with the ad of ius cogens*’ By establishing théus
cogensnature of any rule of international law (and, aurcse, IHL), therefore, significantly
strengthens its moral and ethical foundation. €&heensiderations are very important when
viewing theius cogensature of IHL, especially regarding IHL rules thatve essentially been
extrapolated from human rights law as subsuming fides and principles, and thus would greatly

enhance the moral nature thereof.

An important consideration relates to the conterapoviews on the interaction betweeis cogens
and various sources of international law, despiteformulation in article 53 of th&ienna
Convention It seems as though some maintain ihsicogenspplies to CIL and to treaties. In the
former case, if a norm of CIL is also deemed toabeorm ofius cogensthen subsequent state
practice contrary to the particular norm will beatid and not able to change the norm as might be
the case with a regular rule of cit® However, other scholars maintain that peremptayms
may emerge from any of the formal sources of irggomal law, namely treaties, custom and

general principles of la#*° Nonetheless, there exists disagreement as tdeties cogensiorms

44" Quéguiner 2008:170.

4% See section 2.4, pages 80-81 and 84-85 above.

*° Bianchi 2008:491.

*7 Bianchi 2008:495.

% Weisburd 1995:18-19.

49 Weil 1983:425. See Ragazzi 2002:47 who statgsati@vel approach in international law writinggdsaccepius
cogensas part of general international law.
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are subsumed by CIL. Hannikainen and Brownlie sulimt CIL is an appropriate source fas
cogensas it constitutes the paradigm through which ‘gahe binding international law on
important moral issues' can be furthered. Howewsil disagrees thatis cogensiorms are truly
part of CIL as they can be postulated even despiek ofususandopinio iuris. lus cogensorms

will be supported, on the one hand, by very stremgstantive considerations so that the possibility
of a persistent objector emerging thereto will bevpnted. Furthermore, many states supiosrt
cogensthrough their widespread practice in the guisénattion. lus cogenson the other hand,
does not seem to need any conformity in practiag #rs, norms thereof could emerge without
significant supportive practice. In fagtis cogensseem to ignore contrary practice, treaties and
declarations except if they are also pariusf cogens Therefore, unlike other forms of Cliys
cogensnorms are more static and insusceptible to ch&fig@hese considerations, it is submitted,
must be viewed in the light of the comments of tbkowing chapter regarding the modern
approach pertaining to the ascertainment of Clegsuilvhich have a significant moral component
and that focuses owpinio iuris rather than state practi¢®. It seems that the critique agaiss
cogensnorms as part of CIL emerges due to a very dautenapproach to what constitutes CIL
and, as will be seen in Chapter 3, this traditi@mdroach for the establishment of CIL (especially,
those branches of CIL which embody moral considamatliike CIHL and customary human rights)

has been relaxed significantly in practice so thatcritique must lose much of its validity.

The benefits of norms afis cogensare evident in IHL. For example, even importaaaties like

the Geneva Conventionand theAdditional Protocolsmay be denounced similarly to any other
international treaty, yet it has been submitted thistomary rules which are partiak cogenspn

the other hand, may not be denounced as they & tite individual state's discretiof. Further
consequences of a norm having the statugsofogensnclude,inter alia, that the norm will not be
diluted, that adherence to the norm is not rel@nt reciprocal duty of another and that persistent
and prolonged objections towards the norm will natise the norm to be modified or lose its

453

validity. Being accordedius cogensstatus would therefore enhance a particular rule

significantly.

50 Roberts 2001:783-784 refers to Hannikainen L. 1988remptory Norms (lus Cogens) in International L226-
242; Brownlie 1. 1998. Principles of Public International Laws" ed. 514-517 and Weil 1983:427. See also
Roberts, ibid at 790. Simma and Alston 1988-1983:ihdicate that a comparison between the phnatgriational
community of states as a whole' and the 'geneeattioe’ required for the formation of CIL, leadsthe conclusion
that 'the threshold requirement for the emergefidgesccogensnamely the generality, or universality, of aceeype
andrecognition, is set at least as high as that sacgdor the development of general (or universatomary law'.

5! See section 3 of Chapter 3, pages 186-197, below.

2 Gasser 1993:88.

453 Quéguiner 2008:172.
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It must be noted that as a result of accepting sarfius cogensa universally binding set of rules
would emerge in the international arena. Unsuirmly, therefore, these norms which could
potentially bind all states have been especiallyemeently criticised. Accordingly, Weisburd states
that scholars disagree regarding whether normssofogenemanate from positive law or natural
law, thus calling into question the validity ofshtoncept since there is no core understanding of i
He continues that it seems problematic to acceynaept as a legal rule if its content is so vague
that confusion ensues over it (both between diffeaezademics and as far as individual academics
are concernedf! Weisburd continues that the methods used to pttémnascertain whether a
particular norm is one afis cogensare insufficient to determine that a norm is aggidie in all
situations in which it is implicated. He submitsgaideline as to what such a method should
comprise, namely that the widest possible rangeitfations must be identified in which the
intended rule should apply, then information shdw#dgathered about those situations to establish
the costs and benefits of applying the rule antr &l these steps, the status of the rule shioeld
determined. However, international law tends tg om either the positive actions of states or on
natural law — both of which are held by Weisburd®insufficiently careful in taking the actual
workings of the proposed rule into account. Thialjing on state practice for the ascertainment of
ius cogensnorms is held to be undesirable since even ifpfaetice is unambiguous, which is
unlikely, practice might often still be inapposit®elying on natural law for the ascertainment of
ius cogensiorms also raises concerns. Hence, the Verdrossiiance on the 'ethics of a particular
community' as constitutive afis cogenamay lead to a risk of assuming that if it is daisie for
some subjects to not perform some actioipgb factofollows that the specific action must also be
rendered illegal. However, Weisburd finds thi®&anon sequitur Also, relying on natural law to
ascertainus cogensules may, in practice, result in a court-cent@groach to the ascertainment
thereof, since the evaluating of the moral criteelevant to a natural law perspective seems to be
closer to the workings of a court rather than teeotinternational institutions, but courts are not
adequately equipped to pronounce such policy juddgsne This causes concern regarding the

sufficiency of theoretical criteria to identifys cogensiorms precisely and none of the methods

454 1995:28-29 also states that scholars are nottakdeply their individual approachesits cogensonsistently, for
example, Hannikainen emphasises state practicgnod customary andias cogensule, but lowers the amount of
practice needed while evaluating particular norfnisi® cogens See Hannikainen L. 198&eremptory Norms (lus
Cogens) in International Law236-237 and 464. Weisburd 1995:19-20 referrinqRtzakis C.L. 1976. The
Concept of lus Cogens in the Law of Treaties 89e®htinues thatome maintain thaus cogenss only defensible
when viewed as part of natural law. However, thewv is not universal. Rozakis, for example, opiribat a
general rule of CIL, which has emerged throughrtbemal CIL process, can change a CIL rule that fopart of
ius cogens However, it could be questioned whether this ldae so in all cases afis cogenslike, for example,
the prohibition on slavery.
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used to establish these norms would produce norosevbenefits will necessarily outnumber the
costs involved. Thus, the appropriateness of nooffus cogensis called into questiofr®
Weisburd, therefore, finds the notioniaé cogendo be intellectually indefensible and of dubious

utility in the international aren&°

Indeed, it seems as though the international conitgnisnslow to react against supposed violations
of norms ofius cogensand that international tribunals rarely rely spleh ius cogengo decide
cased”’ However, it is submitted that Weisburd himself sates that a holistic approachits
cogensnorms is necessary. Why could natural law, miysadipinio iuris and state practice not be
considered collectively rather than individuallyR is submitted that much of the criticism is
directed at an overly doctrinaire approach to theegtainment ofus cogensnorms. Bearing in
mind that the present investigation is directe@aatulatingius cogensiorms forlHL, it has been
argued that principles are inherent in this braotkaw. Indeed, some principles are held by the
present study to comprise treison d'étreof IHL. Inevitably, then, some of these principlesist

be non-derogable. A holistic approach should floeeebe followed in determining these rules, thus
considering natural law, moralitgpinio iuris andususcumulatively rather than frustrate the whole
endeavour by adhering rigidly to a doctrinaire aagh which is not necessarily appropriate for

ascertainingus cogensorms of IHL.

Attempts of positivism to negate normsios cogenshave led Verdross to formulate a response
which reflects the broader legal positivism/natuiaal debate in IHL as it has been observed in the

present study as well:

These examples [for instance conventions bindistpee to sterilize its women, kill its children or
reduce its army to inefficacy] prove in a partieiyaobvious way the absurd consequences of thaidase
positivistic doctrine which denies the prohibitiohimmoral treaties in international law and preternhat
international treaties may contain any stipulatiorgtsoever. These fruits show us with terrifyalgrity
the dogmatic positivism which wishes to separate pasiéw from its ethical mother soilA truly realistic
analysis of the law shows us that every positivédjcal order has its roots in thethics of a certain
community, that it cannot be understood apart fitsrmoral basis Positivism, allegedly giving us a
realistic doctrine, is, therefore, not realisti@litbecause it arbitrarily narrows the picturelad law and only
sees its surfacg®

55 Weisburd 1995:29-31. Compare Dugard 2005:43.

56 1995:1 and 24. Would the conceptio$ cogensbe saved if an international court subscribedt?o Weisburd
1995:39 states that the ICJ is used rather infreityuby states and, when it is used, its judgmengsoften ignored
thereby illustrating a lack of respect for the I§Jdthe main actors in international law. This @ausoncerns as to
whether there is any theoretical or practical legcy in the ICJ (or a less illustrious tribunad) determine the
content of norms afus cogens

57 Weisburd 1995:18.

458 1937:576. [Emphasis added.]
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It is submitted that although Verdross formulateid response before the critique of Weil on both
ius cogensiorms and Verdross' reference to the 'ethics efcttimmunity’, it still holds true, since
there are overarching fundamental, moral concetrishwcannot be overridden by treaty law. It is
these aspects, whighs cogensiorms attempt to protect and, as such, irrespectiwhether there

is disagreement over its ascertainment, must baqbed.

During the Vienna Conference of 196&fates submitted possible norms which could be ddams
cogens including rules of humanitarian law in warfarége tprohibition on the use of force and
genocide. The specific content of normsusf cogenshowever, seems to change and differ over
time. Nonetheless, thile against the threat or use of forcetablished in article 2(4) of tHéN
Charter, as well as the prohibition ajenocideseems to be generally accepted as such norms.
Other norms arguably afis cogensare those prohibiting grave violations of humaniata law or
crimes against humanify® Pictet concurs that the provisions of humanitat@w are peremptory
(ius cogenpand notdispositive*® Similarly, Verdross argues that all rules whichamate from
general international law, intended for a humaratarobjective, have the nature wfs cogens
norms as they are not directed at fulfilling theedk® of an individual state, but rather of those
interests of humanityin its entirety. Consequently, treaties attemptiog further slavery or
mistreating POWSs in violation to the treaty regiagplicable thereto, are deemed to be void even
though the relevant contracting states are noy parthe particular humanitarian treaties, sinke 't
humanitarian principles underlying these converstiare basic principles of general international

law with the character dfis cogens™®*

The question as to whether the whole body of ikHy be
viewed asus cogenseems to receive a negative answer, althougremmadie rights do exist with
regard to protected persons and grave breachée grbvisions of th&eneva Conventioti§? In

the KupreSké case, for instance, the ICTY determined that astmnorms of international
humanitarian law, in particular those prohibitingrverimes, crimes against humanity and genocide,
are also peremptory norms of international laviusrcogensi.e. of a non-derogable and overriding
character®®® Likewise, Ragazzi accepts the prohibition of aggien and the protection of certain,

but not all, human rights to be uncontroversialgrgmptory in nature, with the remainder of the

59 Weisburd 1995:12-16 and 22-23 refers also to itjlet to self-determination as a possible, thoughtrmwersial,
norm ofius cogens See also Verdross 1966:60, Dinstein 2004:87&edkas Simma and Alston 1988-1989:103
regarding the prohibition of the use or threatarté.

460 1985:87. 'Dispositive’ refers tms dispositivum which, according to Verdross 1966:58, refers utes of
international law that are 'not imperative but giielding nature'. See also Thirlway 1972:120.

%1 1966:59.

62 Quéguiner 2008:170. Compare also the commerinuina and Alston 1988-1989:103.

63 |CTY, Kupreski case, Trial Chamber, January 14, 2000, par. S2@ also Quéguiner 2008:172.
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notion's substantive content unclé¥r. Regarding the essential foundational principletHb, as
they were discussed above, and their status assnofims cogensSchindler notes that the ICJ
stated that the fundamental rules of IHL constdutietransgressible principles' of CIL in the
Nuclear weapongase. In this manner the ICJ qualified these domehtal principles of IHL as
forming part of the most basic norms of the intdoral society. However, the ICJ refrained from
pronouncing on the question as to whether theseiptes were also subsumed ibg cogenss it
was not necessary to decide this question for #s®.c However, the ILC gave an affirmative
answer to this question 'in its report of 2001 d@rdft articles on responsibility of States for
internationally wrongful acts”. It stated: “In thight of the International Court’s description biet
basic rules of international humanitarian law aggidie in armed conflicts as ‘intransgressible’ in
465

character, it would also seem justified to treasthas peremptory™” Subsequently, the principle

of humanity, as expounded above, is submitted oeoemptory in IHL.

It remains to consider the ICRC Study on CIHL topwse further possiblels cogensiorms in
CIHL. Itis submitted that this consideration mhstunderstood in the light of the voices that have
advocated for the acceptance of IHL (and, espgcihliman rights law), in its entirety, as being
peremptory. Regarding the Study, then, it is sttieahithat proposed rules 31 (although this rule
has been criticisétf) and 32, regarding the protection afforded to huitagian relief personnel and
objects, might be regarded as normsusfcogenssince their function is so tied to the preseprati
of human dignity and humanity that violating theights would becontra bonos moregin a
Verdrossian sense). Proposed rule 47(a)-(c), dagathe prohibition of attacking personers de
combat is equally important for the protection of huntgrand it seems inevitable that states will

accept this rule (which has the support of antjgais was seen above regarding the classical

464 2002:48. MacDonald 1987:132-133 divides normsusfcogensnto three categories, namely those rules which
emanate from the beginning of the twentieth cenliliey for example, slavery and 'an agreementherassertion of
propriety rights over the ocean’; the rules thasarafter the Second World War, including genodide,threat or
resort to force and 'an agreement not to give eftecertain rules enshrined in tl@neva Conventiorsn waging
war' and those rules which are accepted by martyndtuthe required majority of states such as treement to
give aid where the right to self-determinationxereised and an unequal treaty.
2003:179-180. For 'intransgressible principlesé theAdvisory Opinion on Nuclear Weapons of 1988) Reports
1996 par. 79: '...a great many rules of humanitalédav applicable in armed conflict are so fundaraktd the
respect of the human person and "elementary caasides of humanity” as the Court put it in its gowent of 9
April 1949 in theCorfu Channekase(l. C. J. Reports 194%. 22), that thédlagueandGeneva Conventiortsave
enjoyed a broad accession. Further these fundahratea are to be observed by all States whetheobthey have
ratified the conventions that contain them, becatlsy constitute intransgressible principles ofeingtional
customary law'. ComparAdvisory opinion on the Legal Consequences of tbhestuction of a Wall in the
Occupied Palestinian TerritorCJ Advisory Opinion of 9 July 2004 [2004] ICJ lRepar. 157. See further the
United Nations, International Law Commission, Repor the work of its fifty-third Session (23 April1 June and
2 July — 10 August 2001), p 284, par. 5 (on artdg
466 See, for example, Bellinger and Haynes 2007:488;464 andBreau 2007:179-182. However, see also the reply
of Henckaerts 2007b:484.

46

o
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writers'®”) as one which cannot be derogated from. The hurigiuts influence in this rule also

contributes to this submission. It is submittedter, especially in the light of the support foamy
rules of human rights law as part ofs cogens(and again emphasising the clarion call in
international jurisprudence for accepting IHL astpdi ius cogensthat those proposed rules of the
ICRC Study which essentially extrapolate humantdagirovisions to IHL, will constitute excellent
candidates for recognition and acceptance as nofnigs cogens Hence, it is suggested that
proposed rules 87-104 purport to further and ptoteonan dignity and ensure a measure of
humanity for civilians and persom®rs de combatluring times of warfare and, as such, should be
recognised and accepted by the international coritynas norms ofius cogens Arguably, a
similar argument might be made for tius cogenstatus of proposed rules 118-120 (regarding the
treatment of persons deprived of their freedom andparticular, women and children) and
proposed rules 134-138 (pertaining to the spegifatection of women, children, the sick, the
elderly and the infirm). Finally, in light of thkCTY's statement in th&upresSké case, that war
crimes could be subsumed as a norniusf cogené®® proposed rules 156-161 would be likely
candidates for recognition and acceptance by tteeriational community as norms from which no
derogation is allowed. Consequently, it is hogeat this brief survey will indicate the importance
of the ICRC Study as a platform from which, for exde, the peremptory nature of certain CIHL
rules might be indicated. However, such an ingasion must be done cognisant of the criticisms
and approvals levelled at the various individu#&surom international writers. It is submittedth
the proposed rules mentioned above are largelynirmeersial and, by indicating their possible

peremptory status, their persuasive and normatilieevmust inevitably be strengthened.

Obligationserga omnewill be discussed as another conceptual prindiplaternational law that

accords a higher status to particular substantiles rand principles.

The Barcelona Traction, Light and Power Company Limitealseis thelocus classicusvhere the

ICJ formulated obligationerga omnes

33....an essential distinction should be drawrwbenh the obligations of a State towards the
international community as a whole, and those ragisis-a-vis another State in the field of diplomatic
protection. By their very nature the former are doacern of all States. In view of the importan¢ehe
rights involved, all States can be held to havegall interest in their protection; they are obligas erga
omnes.
34. Such obligations derive, for example, in corgerary international law, from the outlawing of a.cif

67 See section 2.2, pages 37-58, above.
88 |CTY, Kupreski case, Trial Chamber, January 14, 2000, par. 520.
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aggression, and of genocide, as also from the iptascand rules concerning the basic rights oftiban
person, including protection from slavery and ridiscrimination?®

Concerns have been expressed whether it was iméaetssary for the ICJ to refer to obligations
erga omnesin the Barcelona Traction Casebut due to the acceptance of this concept in
international practice, literature and judicial d&ms, it is evident that this concept is viable,
although questions still remain as to the origierénf*’® Ragazzi accepts that the ICJ's reference
to obligationserga omnesvas part of ambiter dictum but he asserts that the notion nonetheless
carries weight seeing thabiter dictacan better elucidate a particular aspect raisegdsiies to
proceedings and, due to the nature of internatitenal in the absence of legislation, judicial
decisions (including comments made in passing) tneceery important for the clear exposition of
international law. Ragazzi concludes that the resfee to obligationerga omneswas not
gratuitous, but showed the ICJ's 'attempt to pewd“full measure of exhaustiveness” in its
response to the arguments put forward by the garime the course of the proceedings'.
Furthermore, all the judges, including the onlysdisting judge, unanimously supported this notion.
The approval of this notion is also apparent inshlesequent use made of the concept by th&’tCJ.
However, in light of the contemporary acceptancéhef notion's existence, discussion ought to be
on the elucidation and clarification of it rathérah on its origins in the pronouncement of the
ICJ*"? Accordingly, the examples mentioned by the ICd #nat have emanated from international
literature will be considered. This will then balléwed by the author's own proposals towards
obligations erga omnesin especially IHL since the inclusion of IHL ruleand principles in

obligationserga omnesvill also strengthen their normativity.

Thus, the first example, invoked by the ICJ, is ‘thetlawing of acts of aggressid®. Ragazzi
submits that the conception of aggression, asstemerged, is close to 'the threat to or breach of
peace'. Hence, aggression is deemed 'the mostuseaind dangerous form of the illegal use of
force’. Also, prior to the United Nations Chart€IL already included rules against acts of

aggression and the illegal use of force. The agraént of this rule was clearly widespread and, as

“%9 Barcelona Traction, Light and Power Company Limi@ase1970 ICJ Rep 3 at 32.

"0 Ragazzi 2002:4-5.

4"l Ragazzi 2002:6-7, 11-12 and 17. The ICJ accehdoncept of obligatiorsrga omnesn, for example, th€ase
Concerning East Timo1995 ICJ Rep 90 at par. 29 and #havisory opinion on the Legal Consequences of the
Construction of a Wall in the Occupied Palestinierritory, ICJ Advisory Opinion of 9 July 2004 [2004] ICJRe
par. 157.

"2 Ragazzi 2002:17.

473 Barcelona Traction, Light and Power Company Limitease1970 ICJ Rep 3 par. 34. See also articles 1(d) an
2(4) of the Charter of the United Nations.
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such, the prohibition on acts of aggression is pteckas part of norms afs cogené’* The second
example mentioned in thgarcelona Traction Casef an obligatiorerga omness the prohibition
against genocid¥> Mention of this crime already had its tentativgims in the Nuremberg Trials,
but has subsequently also been subsumed, like ribl@bfgion of acts of aggression, by CIL.
Ragazzi states that there exists widespread sufiyadrthis customary rule against genocide forms
part ofius cogend’® Furthermore, in thédvisory Opinion on the Reservations to the Corigent
on the Prevention and Punishment of the Crime ofid@ele the ICJ held the origins of the
Genocide Conventioto indicate that the United Nations intended fjeatand punish genocide 'as
"a crime under international law" involving a ddna the right of existence of entire human
groups, a denial which shocks tbenscience of mankinand results in great losseshomanity
and which is contrary tenoral law and to the spirit and aims of the United Nationwo
consequences emerge from this understanding, natinelprinciples upon which th&enocide
Conventionis premised are identified by states as bindingnein the absence of a conventional
obligation and the universal nature of both theatpn and condemnation of genocide and of the
cooperation of states needed 'to liberate mankiooh fsuch an odious scourge (Preamble to the
Convention)'. Hence, thBenocide Conventioaims to protect the existence of certain groupk an
simultaneously, to confirm and promote the 'mostrantary principles of morality’. In a treaty
like the Genocide Conventigrstates 'do not have any interests of their oivey tmerely have, one
and all, a common interest, namely the accomplisttrothose high purposes which are thison
d'étre of the conventiori’’” The similarities between this advisory opiniord ahe Barcelona
Traction casenclude the idea of eollective, common interestFurthermore, like the 'elementary
considerations of humanity' in tl@orfu Channel caseheGenocide Convention Advisory Opinion
also reflects upon humanitarian and moral concenfisch, as stated above, inevitably raises a
close nexus with obligationrsrga omneglue to the inherent nature thereof as aimed tcetiiee
community of state¥’® lllustrative of the importance of morality fort@mational law, is Ragazzi's

observation that;

474 Ragazzi 2002:75-77. Hence, Ragazzi, ibid at @dcludes that '[i]t is incontrovertible that theohibition of
aggression is valigrga omnesit is opposable to all States without exception affects the interests of all'. For
theius cogensiature of this norm, see page 130 above.

47> Barcelona Traction, Light and Power Company Limi@ase1970 ICJ Rep 3 par. 34.

476 2002:94-95. Nonetheless, serious problems remegjarding the punishment of genocide. Hence, thestipn
arises whether states can vest universal juristidor the punishment of genocide. Ragazzi comstdt it has
been stated that the notion of obligati@mga omnesnight have a role to play in broadening the arfeaniversal
jurisdiction. For theus cogensature of the prohibition of genocide, see pagedfove.

477 Advisory Opinion on the Reservations to the Cotivenon the Prevention and Punishment of the Crivhe
Genocidel951 ICJ Rep 15 at 23. [Emphasis added.]

478 Ragazzi 2002:102.
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...the important element of analogy with the dictwun obligationserga omnesis that the
International Court derived the universal effectifudé principles underlying the Genocide Convenfirom
the conception that genocide is contraryroral lawand the spirit and aims of the United Nations, and
this premise it acknowledged that the legal prdiubiof genocide is recognized as binding on adit&t
alike, whether or not they are parties to the Geleo€onvention. In other words, in its reasonimgtioe
charactererga omne®f the legal prohibition of genocide, the Intefaaal Court did not only rely on the

positive element of recognition by States, but atso the underlyingmoral considerationsof this

prohibition?’®

It is submitted that genocide is an atrocity whidguently accompanies or occurs during times of
armed conflict. Genocide is also particularly abéot morally. In the present chapter, the
emphasis has been on the influence of moralityHin it seems possible, therefore, to extrapolate
these considerations regarding genocide by anatotiye broader discipline of IHL in view of their
fundamental premise of protecting humanity. Thealdthen, would be to argue for the subsuming
of IHL in its entirety into obligationerga omnesbut naturally this would not be attainable.
Nonetheless, because of the similar foundationth@fexplicitly recognised example of genocide
and IHL in general, some common ground must exist this will be scrutinised in more detalil

below.

The third example of an obligati@rga omnesemanating from thBarcelona Traction Cases the
protection from slaver§?® In light of the various developments in internatil human rights law
instruments prohibiting slavery, parallel developitsein national law and due to state declarations
to this effect, Ragazzi deems the protection agiaiasery to form part of a customary rule which
applies universally in the form of a norm iof cogend® The fourth and final example of an
obligationerga omnesemanating from th8arcelona Traction Cases the protection from racial
discrimination®®®  This is another rule which enjoys enormous supjporthe contemporary
international order as forming a customary rulechhapplies as a norm afs cogens This rule
has a similar peremptory nature to the other rdésmed to be obligatiorsga omnedby the 1CJ.

A final aspect to note is the Court's referenctimciples and rules concerning the basic rigfits o
the human person'. Evidently, as Ragazzi obsethes reference alludes to the possibility that
both rules and principles may give rise to obligasierga omnes It is submitted that including

principles as source from which obligaticgrga omnesnay arise, brings that concept closeiu®

479 2002:103-104. [Emphasis added.] Nonetheless, &aghaid at 216, adds the caveat that care shbelthken not
to summarily infer common political aims and 'umised obligations reflecting basic moral values' the
contemporary international order. It is submittedt the latter sentiment, while cautioning arbitrderivations of
common moral and political objectives, nonethebex=ept the possibility of such objectives.

“80 Barcelona Traction, Light and Power Company Limi@ase1970 ICJ Rep 3 par. 34.

“81 2002:108. For thiuis cogensiature of slavery see page 130 above.

“82 Barcelona Traction, Light and Power Company Limi@asel970 ICJ Rep 3 par. 34.
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cogens the examples of which embody both principles ands. In fact, the opinion has been
mentioned that '...the very nature iné cogenswhich places it at the level of the fundamental
principles of the international system, makes itrenlikely that principles rather than rules have a
peremptory charactef® Certain conclusions may be drawn from an evainadif the examples of

obligationserga omnesdentified by the ICJ, namely:

(2) all four examples relate to narrowly definddigations (outlawing of aggression rather than,
more broadly, the illegal use of force; outlawinfygenocide rather than, more broadly, crimes agains
humanity; protection from slavery rather than, mbreadly, all kinds of unlawful restrictions on éaom;
protection from racial discrimination rather thamgre broadly, all kinds of discrimination);

(2) while two out of the four examples are exprddseerms of the “outlawing” of certain practicesd the
two others in terms of the “protection from” centaither practices, all four examples are esseytiatise of
negative obligations (or prohibitions), rather thpasitive obligations;

(3) all four examples are those of “obligations”,*duties”, in the strict sense (i.e. what “one bugr ought
not to do”), to the exclusion of other fundamemeglal conceptions;

(4) all four examples are those of obligationsvdag from rules of general international law belorgto
ius cogensand codified by international treaties to whichigh number of States have become parties; and
(5) all four examples are those of obligationsrimstental to the main political objectives of thegent time,
namely the preservation of peace and the promatidndamental human rights, which in turn reflbasic
goods (or moral values), first and foremost lifel &muiman dignity®*

Furthermore, building on the finding that the exéspeflectmoral values Ragazzi states:

Thus, from the words and examples used by theratemal Court, it is clear that the rationale for
the universal opposability of obligatioesga omness not to be found in an extrinsic principle, suhthe
presumed or effective predominance of the willte thajority of States over a dissenting minorityt im
the recognition of the universal validity of thesmamoral values that these obligations are meargrbtect.
Each of the four obligationerga omnedisted by the International Court reflects an gtmless moral
norm (or moral absolute) prohibiting an act whishmoral terms, is intrinsically evilnfalum in s No
State can elude the binding force of these obbigati not only because States recognize that it beisb,
but also (and more fundamentally) because nobodyleam special exemptions from moral absoldfes.

Although these conclusions were made regarding sipecific examples emanating from the
Barcelona Traction Casethey may serve as a framework through which otleems possibly
eligible for selection as obligatioreyga omnesnight be viewed. Accordingly, Ragazzi submits
that the Court only chose three human rights amples of obligationgrga omneswhich clearly
shows that the notion of obligatioesga omnegannot be used indiscriminately in terms of every
rule and principle relating to human rights. Evithg, each proposed obligation must be rigorously

considered on its own merit in order to ascertgreiga omnesstatus or not. Also, it is not a

“83 Ragazzi 2002:120-121 and 136-137.

84 Ragazzi 2002:132-134 and 215. Nonetheless, ribissubmitted that these observations will be applie to all
obligations oferga omnesthey have merely been identified in relationhe specific examples given by the ICJ in
theBarcelona Traction Case

85 2002:183.
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prerequisite that a proposed obligation, in ordegualify as an obligatioerga omnesmust have
been accepted and recognised as a noliosafogensy the international community of states as a
whole. Hence, the weight and amount of evidencbet@dduced to establish an obligaterga
omneswill vary according to the particular circumstasaaf the case. Ragazzi submits that the
essential conclusion to draw from obligaticergia omneds that they reflecfundamental moral

valuesand, hence, must be carefully and rigorously distedr*%°

It is submitted that this view will also apply wheattempting to elucidate rules of IHL, which

reflect obligationerga omnes

It is therefore necessary to scrutinise the IHLnmothat might also be obligatioesgya omnesince
such findings would improve the value of their native content. An important question when
consideringerga omnesobligations and IHL, posed by Ragazzi, is whetherobligationerga
omnesmust necessarily have a prohibitory content. Bitbns bind absolutely, and giving effect
to positive prescriptions might be dependent ormptirgicular circumstances. In IHL, an example of
a positive obligatiorerga omneswhich has been proposed, is that found in comartiale 1 to the
four Geneva Conventionsf 1949 where the 'High Contracting Parties uradertto respect and to
ensure respect for the present Convention in atlupistances'. Hence, the proposed obligation
entails the performance of the contractual oblayetiand to ensure, through actions, that another
party, which has not respected its obligationsptmight back to comply with its obligatioffs.
Common article 1 to th€onventionsand Protocol | therefore entails that states undertake to
respect and to ensure respect for IHL. The ICJfbasd this rule to belong to CIL and also to
apply to non-international conflict€® This principle thus entails that not only thetstevhich is
affected directly by the particular violation, balso all other states must take measures to ensure
respect for IHL. These obligations under IHL arerefore obligationerga omne$® Also third
party states have a right to urge respect for thewens and an obligation not to encourage

violations of them, including perhaps even an atilisn to discourage violatior{&’

It is submitted that the whole endeavour to pronawtd further respect for IHL has been accepted

%8 2002:134-135, 140, 145, 182-188 and 215-216.

87 Ragazzi 2002:151-152.

88 Case concerning Military and Paramilitary actit in and against Nicaragududgment of 27 June 1986 (merits)
paras 115, 216, 220, 255 and 256.

89 Sassoli and Bouvier 2006:283. See also Paust@0PgFleck 2006:182, Henckaerts and Doswald-B&g62495-
498 as well as Meron 2000a:249. It is submittedhieyauthor that therga omnedinding is strengthened regarding
theGeneva Conventioris the light of the universal ratification thereof

9 Meron 1987:355.
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to comprise an obligatioerga omneswhich bolsters this branch of law to a large ekte

Regarding the potential interaction between obiigeterga omnesand theprinciple of humanity
as it emerged from th€orfu Channel CaseRagazzi submits a very important point namely tha
"The International Court did not employ the expi@ss'obligation erga omnes However, by
referring to “elementary considerations of humdhnitwhich are binding on all States in all
circumstances, it relied on a concept which is fismally equivalent to the concept of obligations
erga omnes® This, it is submitted, has significant conseqesnior IHL which, as argued for in
the present dissertation, is premised on humanity seemingly equating ‘elementary
considerations of humanity' with obligatioesga omnesthe argument made above, in connection
with the analogy between the prohibition of geneauid IHL rules, is strengthened. This is further
advanced when heed is taken of Ragazzi's findiag ttre examples of obligatiosga omnes
cited by the ICJ, reflect moral values to whicheptton cannot be taken and which are inevitably
binding It is submitted that this argument pertagnfortiori to the natural law/moral conception
of IHL as it has been advanced in the present deggmn. Consequently, the investigation will
again turn to the ICRC Study in order to determvitieether any of the proposed rules thereof might
be construed as obligatioesga omnes In liming, it must be re-emphasised that, importantly for
IHL, common article 1 of th&eneva Conventiorsnd Additional Protocol Ihas been deemed to
constitute an obligatioerga omnes Turning, then, to the ICRC Study on CIHL, progpdsule
144, which essentially reflects the customary reatof common article 1 to th&eneva
Conventions is submitted to be subsumed under obligatierga omneé®® Furthermore, it is
submitted that proposed rule 94, regarding theipitodn of slavery during armed conflict, must be
accepted as an obligati@rga omnesiue to the acknowledgment of the ICJ of #rga omnes
status of the general prohibition of slavery. Mally, if the more general prohibition is accepted
constitute arerga omne®bligation then the acceptance must also hold itruee narrower sense
prohibiting slavery in wartime. Due to the imparte of moral values, for the finding of a norm to
pertain to obligationsrga omnesit could be argued that the treatment of civii@md personisors

de combat(proposed rules 47 and 87-138) must constitutéggatibns erga omnesbut due to

91 Ragazzi 2002:84-86 and 9@orfu Channel (merits)CJ Reports, 1949, p.22: 'The obligations incunihgron the
Albanian authorities consisted in notifying, foretbenefit of shipping in general, the existence ahinefield in
Albanian territorial waters and in warning the aggwhing British warships of the imminent dangemtach the
minefield exposed them. Such obligations are basetlon the Hague Convention of 1907, No. VIII, ehiis
applicable in time of war, but on certain general avell-recognized principles, namely: elementasgsiderations
of humanity, even more exacting in peace than in th& principle of the freedom of maritime comnuation; and

102 every State's obligation not to allow knowinglytésritory to be used for acts contrary to the tsgbf other States'.
2002:183.

“93 For the proposed rule 144 reflecting common aticlsee Henckaerts and Doswald-Beck 2005:509-513.
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limitations on resources and time, it seems unyikelattract the concern of all states. Finatlly, i
might be arguable that the duty encapsulated ipgsed rule 161 for states to cooperate in the
investigation of war crimes and the persecutiorsugpects, might be an obligatienga omnes
since the community of states as a whole has areisit in this duty and, depending on how
important the moral concerns inherent in this dsitjeemed to be, it might be construed as binding
on all state$?* Again the ICRC Study (with its attendant critiois) is valuable in postulating some

candidate rules for inclusion in the conceptuatgiple of obligationgrga omnes

Essentially, the aim of both norms ais cogensand obligationserga omnesis to protect
fundamental moral valueand, as such, both concepts require the suppothefinternational
community?®® It is submitted that this is especially relevéortIHL, which, in the view presented

in this dissertation, is based upon fundamentabhmncerns. MacDonald also observes that both
concepts form part of an attempt to establish ¢ggies of a constitutional nature upon which to
establish the international ord&¥. Accordingly, theerga omnesheory, like theus cogensheory,

is based orethical considerations for the universal protection oftipatar fundamental norms.
However, the determination of the specific obligas is difficult and theomnesto whom the

obligations are owed is ambiguot¥s.

From this section, certain inevitable conclusionsstrbe drawn. Despite arguments from scholars
against the possibility of norms of a higher natiar¢he international law, the acknowledgment of
the international community of norms iofs cogensand obligationerga omnessignifies theirde
facto acceptance of a higher normative threshold. Heweas was stated by Ragazzi, it seems
inevitable that these higher norms must take thalidity, their impetus, from non-legal aspects,
hence, he submitsnoral valuesand it is submitted in this dissertation that éhealues are very
important. Clearly from this section moral valuesist in the international community and
comprise one of the driving forces in the interowadil law in a broader sense; how much more then
would they not find application in IHL? Hence, timaportance of norms oius cogensand
obligationserga omnesre emphasised as they also link up with non-leglaies and principles and
thereby further the whole international legal psxelt is submitted that since neither normausf

cogensnor obligationserga omnesrenumeri clausithese conceptions are important for every field

9% Note, however, that Garraway 2007:396 questiorswrding of this proposed rule, deeming the reguént to
'make every effort to the extent possible' verynkagd, accordingly, contentious.

9% Ragazzi 2002:189.

49 1987:139.

97 Weil 1983:432.
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of international law. Thus, IHL has been propo$adacceptance into one of these categories,
although in its broadest sense this seems unlik®lwas the case with international human rights.
It must nonetheless be accepted that certain ptexof IHL might indeed be subsumed under one
or both of these categories and, hence, be demdndael respected through moral principles. In
this regard, the present section tentatively irntdsaome of the proposed rules emanating from the
ICRC Study on CIHL which could be construed asegithorms ofius cogensor obligationserga
omnes (In the process, the utility of the Study — dtelattendant criticisms — was also made
apparent.) As has been done throughout the disieertthe value of non-legal, moral criteria for
international law and, especially, IHL is stress&idently, those (proposed) rules unambiguously
accepted asis cogensiorms orerga omnebligations will have a significantly enhancedtssa
and would, inevitably, contribute to the humanaariendeavour. Moreover, the principle of
humanity — the foundational principle of IHL — waguably, also seen to be subsumedusy
cogensand erga omnesthereby strengthening its normative basis. Adoolg, the 'elementary
considerations of humanity' alluded to by #hdvisory Opinion on the Geneva Conventitself

might have the character of an obligatemga omnes.

The following section will consider various subdte@ principles which have been accepted in

IHL. The consideration thereof will serve to tagéther the historical existence of principles in

IHL (as it was argued for earlier in the preserapthr) and how these rules have developed into
rules of CIHL. These considerations must nonetiselee viewed against the understanding of the
existence in the international law of conceptuah@ples like ius cogensand erga omnes

obligations through which these principles andsutey be enhanced.

2.4.1.3 A consideration of the fundamental ruleand principles of IHL identified prior to the
ICRC Study on CIHL

After arguing for the reinstatement of principlesteir rightful place as thiens et origoof IHL, it

has become necessary to consider various subgtgntiwciples to have been identified in the IHL
discourse. It has been confirmed that there ataineprinciples of IHL which are applicable at all
times, everywhere and in every situation. Thesedaemed to apply even to states that have not
yet ratified or signed treaties because they aeenée to embody the use of nations. The Martens
clause itself refers to the ‘principles of the lafwnations.” Principles have an important function

fulfil in any facet of the law, but (as was indiedtin the present chapter) this is especially true
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IHL. This function has been described as thay'#eve in a sense as the bone structure in alivin
body, providing guidelines in unforeseen casesamustituting a complete summary of the whole,

easy to understand and indispensable for the pespafsdisseminatiof®®

The entire body of written and unwritten IHL is bdson certain fundamental principles. At the
meeting of the Council of Delegates of the NatioRatl Cross Societies in Geneva in 1975, Haug
proposed that a declaration, containing the fundaaherules of IHL, be drawn up. The
International Committee of the Red Cross exprestsedillingness to study this proposal. The
outcome of this project was the draft discussedhat San Remo International Institute of
Humanitarian Law in 1977. These condensed priasjptontaining the essence of IHL pertaining
to armed hostilities, were determined to includs i

1. Person$iors de combaand the persons who are not directly participatmthe hostilities
are entitled to respect for their lives, physiaatl moral integrity. These persons are to be
treated and protected humanely without adverséindijon and irrespective of their
circumstance®”

2. It is not allowed to Kill or even to injure apponent who surrenders or who has been
renderechors de combat™

3. The wounded and sick person shall be colleateldcared for by the party to the hostilities
who has them in its power. Protection also appieée medical personnel, establishments,
vehicles and instruments. The Red Cross embleheisign of such protection and must be
respected®?

4. Captured combatants and civilians in the opmpparty's power, are entitled to respect for
their lives, dignity, personal rights and conweis. They are to be protected against all acts
of violence and reprisals. They also have thbtrig correspond with their families and to
receive relief®®

5. Every person shall be entitled to benefit framdamental judicial guarantees. No person
shall be held responsible for an act he did notrod, or be subjected to physical or mental
torture, corporal punishment or cruel or degradirgtment®*

6. Parties to hostilities and the members of thainted forces do not have an unlimited choice

% Pictet 1985:59.

499 International Committee of the Red Cross 1978:249- Gasser 1993:15-16 and Sassoli and Bouvier:2006
°%% Compare proposed rules 1 and 87-105 of the ICR@ySt

01 Compare proposed rules 47, 87 and 89 of the ICREYS

%02 Compare proposed rules 25-30 and 109-111 of tRe€IStudy.

%03 Compare proposed rules 87-105, 118-128 and 146dCRC Study.

%4 Compare proposed rules 90-91 and 100-102 of tRCIStudy.
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of methods and means of warfare. No means antouetof warfare are allowed which
will cause unnecessary losses or excessive suffetin

7. Parties to hostilities must at all times maldistinction between the civilian population and
the combatants so that the former may be spdfedttacks may only be directed against
military objectives. The principle of distinctidretween civilian persons and objects and
belligerents and military objectives forms one tbé main foundations of international

humanitarian law®’

It must be noted, however, that these principlestained in the draft of the ‘fundamental rules of
humanitarian law applicable in armed conflicts’, mat have the authority of an international legal
instrument, nor do they overrule the provisionstrefaties. Their goal was to ‘facilitate the

dissemination of knowledge of international humarign law’>®

It is consequently necessary to consider the sntdataprinciples proposed by Jean Pictet 20 years
prior to the Study by the ICRC on CHIL. These pijples he mainly derived from the relevant
Conventions and Protocols. He distinguished batwsmenmon principles, principles pertaining to
the law of Geneva and principles pertaining to ltve of The Hagué®® Before the study of the
ICRC can be considered in any detail (in Chapteritdys necessary to consider these principles
briefly. However, in order to illustrate the closexus between tharinciplesidentified by Pictet
and thecustomary rulepostulated by the ICRC Study, footnotes will camthe rules of the study
largely or exactly corresponding to the principtésPictet. Through this process the role of non-
legal standards and principles in international lawi become more evident, as will the

development of such non-legal materials into jeatirules within twenty years®

Certain principles areommonto both the Law of Geneva and Human Rights. Adiogly, the
principle of inviolability is stated: ‘The individal has a right to the respect of his life, intggrit

both physical and moral, and of the attributespasable from his personality*! This principle, in

%05 Compare proposed rules 15-21 and 70 of the ICR@ySt

%%% Compare proposed rules 1-6 of the ICRC Study. afeOppenheim 1940:171-172.

07 Compare proposed rules 7-10 of the ICRC Studye &0 Quéguiner 2008:161-162, Breau 2007:169 amdeson
1993:147.

%08 |nternational Committee of the Red Cross 1978:2483-

%99 1985:63-78.

1% An exposition of all 161 rules of the ICRC Study rieflected below in the appendix. However, ndiyra
Henckaerts and Doswald-Beck 20Q&istomary International Humanitarian Law, VolumeRailescomprise the
ICRC Study. For what follows a list of the ICRQu8Y rules may be found in Henckaerts 2005b:198-212.

1 Pictet 1985:63.
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turn, governs certain principles of applicationyedy:

1. A man who has fallen in combat is inviolabler anemy surrendering shall have his life
spared’*?

2. Torture, degrading or inhuman punishment is forbidd®

3. Everyone is entitled to recognition as a persooiecthe law.

4, Everyone has the right to respect for his honois, family rights, his convictions and
customs’**

5. Anyone who is suffering shall be sheltered andmgitves care which his condition requires.

6. Everyone has the right to exchange news with msljaand receive reliet'®

7. No one may be arbitrarily deprived of his own pmoga®. >’

The second common principle is that of non-disamation which states that: ‘All persons shall be
treated without any distinction based on race, sexiponality, language, social standing, wealth,
political, philosophical or religious opinions on @ny other similar criterid*® This principle is
supplemented with a principle of application: ‘Rifénces in treatment should however be made for
the benefit of individuals in order to counter inafities resulting from their personal situation,

their needs or their distresg®

The third common principle is that of security whistates that: ‘Everyone has the right to security

of person?° This principle also gives rise to certain principte application, namely:

‘1. No one shall be held responsible for armatith he has not committéd:

2. Reprisals, collective punishments, the taking aftages and deportations shall be prohibitéd.
3. Everyone shall benefit from customary legal guaest

4. No one may renounce the rights accorded to hinheytimanitarian Conventiorié®

The principles pertaining to the law Gienevainclude the principle of neutrality: ‘Humanitarian
assistance is never an interference in the conffitt This principle also gives rise to certain
principles of application, namely:

%12 Compare proposed rule 87.

°13 Compare proposed rule 90.

°14 Compare proposed rules 104 and 105.

%1% Compare proposed rule 125 which applies in theecomf a person deprived of his/her liberty.

51 Compare proposed rule 122 which applies in theesomf a person deprived of his/her liberty.

°7 Pictet 1985:64-66.

°18 Compare proposed rule 88.

°19 pictet 1985:66-67.

%20 pictet 1985:67.

21 Compare proposed rule 151.

%22 Compare proposed rules 144-148 regarding reprigatsposed rule 103 regarding collective punishmearid
proposed rule 96 regarding hostages.

%23 pictet 1985:67-68.

%24 Pictet 1985:68.
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‘1. In exchange for the immunity granted taviedical personnel must abstain from any hostil&%act

2. Medical personnel are given protection as healers.

3. No one shall be compelled to give any informationaerning the wounded and sick who are or have
been under his care if such information would smdpinion prove harmful to them or to their fanslie

4. No one shall be molested or convicted for havinguitreatment to the wounded or sitk’.

Subsequent is the principle of Normality: ‘Protecpersons must be able to lead as normal a life as
possible’. From this principle a principle of application isrdred, namely: ‘Wartime captivity is

not a punishment, but only a means of keeping &aradry from being in a position to do hartf.

The third principle relates to protection: ‘Thetstanust ensure the protection, both national and
international, of persons fallen into its pow&f. This principle gives rise to principles of

application, namely:

‘1. The prisoner is not in the power of the troegso have captured him, but of the state on
which these depend.

2. The enemy state is responsible for the conditiath @wkeep of persons of whom it has to
guard and, in occupied territory, for the mainteseaaf public order and servic&s.

3. The victims of conflicts shall be provided with @mernational protector once they no longer

have a natural protectot”®

The foremost principle pertaining to the law Tie Hagueis that: ‘Belligerents shall not inflict

harm on their adversaries out of proportion witk thbject of warfare, which is to destroy or
weaken the military strength of the enemyFrom this principle flow three other principles,
including the principle of limitatiorratione personae‘The civilian population and individual

civilians shall enjoy general protection againshgkrs arising from military operationd™ This

principle also gives rise to principles of applioat namely:

‘1. The parties to the conflict shall at all timdistinguish between the civilian population and
combatants, so as to spare the population andagivibjects

2. The civilian population as such, as well as indixldcivilians, shall not be the object of
attack...(even) by way of reprisafs.

3. Acts or threats of violence the primary purposewtiich is to spread terror among the

25 Compare proposed rule 25.
%% pictet 1985:69-70.

%27 pictet 1985:70.

%28 pictet 1985:71.

2% Compare proposed rule 118.
%% pictet 1985:71.

%% pictet 1985:62 and 71-72.
%32 Compare proposed rule 1.
%33 Compare proposed rule 6.

144



civilian population are prohibitetf?

4, The parties to the conflict shall take all possimecautions to spare the civilian population
or, at least, to cause the least possible incitientaies and damag®®
5. Only members of the armed forces have the righttack the enemy and to resist fifn>%’

The second general principle is the principle ofitiation ratione loci ‘Attacks must be limited

strictly to military objectives®® The principles of application which emanate froris ghrinciple

include:

‘1. It is prohibited to attack localities which aradefended®

2. It is forbidden to commit any acts of hostility agst buildings dedicated to science or
charity and against the historic monuments, worksam or places of worship which
constitute the cultural or spiritual heritage obples>*°

3. It is forbidden to attack works and installationkieh may release forces dangerous to the
civilian populatiors**

4, The population shall not be used to shield mililpjectives from attack¥?

5. Civilian objects shall not be the object of attaxkof reprisals. It is forbidden to destroy or

remove objects indispensable to the survival ofohyeulatior*®
6. Pillage is prohibitetf”.>*°

The third general principle is the principle of itation ratione conditionis ‘It is prohibited to
employ against anyone weapons and methods of weaofaa nature to cause superfluous injury or

unnecessary suffering*® The principles of application which emanate frotis grinciple include:

‘1. Indiscriminate attacks are prohibit&d.

2. Attacks are forbidden which may be expected to edoss and injury to civilians and
damage to civilian objects which would be excessiveelation to the concrete and direct
military advantage anticipat&tf

3. Care shall be taken in warfare to protect the mhemvironment?°

4. Starvation of civilians as a method of warfarerishibited>>°

5.  Acts of war based on perfidy are prohibr&d®>

%34 Compare proposed rule 2.

%35 Compare proposed rule 15.

%3¢ Compare proposed rule 3.

%7 Pictet 1985:72-73.

538 pictet 1985:73. Compare proposed rule 7.
3% Compare proposed rule 37.

%40 Compare proposed rule 38.

%41 Compare proposed rule 42.

%42 Compare proposed rule 97.

*43 Compare proposed rule 147.

*44 Compare proposed rule 52.

> Ppictet 1985:73-75.

546 pictet 1985:75. Compare proposed rule 70.
47 Compare proposed rule 11.

*48 Compare proposed rule 14.

%9 Compare proposed rules 43-45.

%50 Compare proposed rule 53.

%51 Compare proposed rule 65.
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It seems evident from this comparison between ttopgsed rules of the ICRC Study and the
principles identified by Pictet that an essentilecof IHL norms can be postulated. Furthermore,
this finding is strengthened by the different agmtres to the ascertainment of the norms, namely
Pictet, as a single author, sought to estalgigficiplesof IHL whereas the ICRC Study, conducted
by many researchers on various different levelgnided to indicateustomary ruleof IHL. In
light of the argument furthered in the present afisgion, this development of principles into
customary rules within twenty years seems to confihe argument that CIHL, as the initial
conventional source of substance for IHL, embodmdiutable, natural law principles. The
interaction between principles and CIHL is, accogtly, re-asserted. It will be indicated in Chapter
4, when the ICRC Study is considered, that theingt inclusion of principles significantly
strengthens and enhances the Study's endeavowewvdn it is submitted that a joint reading of the
ICRC Study and the Pictet principles will bolsteese rules of IHL even more. Such a reading
would confirm both the customary and principledunatof the particular norms thereby enhancing

their normative status.

The present chapter argues for the acceptanceeohdtural law, moral basis of IHL. It was
indicated that ancient societies already reliedenain (customary) rules in an attempt to regulate
the effects of armed hostilities. It was submittieak these ruleab initio intended to further certain
principles. It was furthermore indicated that emineriters on IHL also invoked many principles
to regulate warfare. The emphasis was clearlyeplaan the protection diumanityand human
dignity and this was evidently the motivating factor behihe codification of IHL. Subsequently,
humanity as a principle which constitutes altruiamd humane conduct was considered to be the
essential substantive principle upon which IHL vaemised. However, due to the increase of
legal positivism and notions like state sovereigitly contemporary international law, legal
practitioners have been loath to rely directly amlanity as substantive principle. Due to the
argument furthered in the present chapter, thisoimmpshes IHL significantly seeing that its
original, objective-settingiaison d'étrewas relegated to an inferior position to thoserces that
were built on it! This, essentially, undermine@ flaindamental component upon which CIHL and
treaty law was based, to the detriment of thosg seurces. The need to restore humanity to its
original position is evident. Accordingly, the pemt section investigated humanity and the

possibilities of invoking it directly in IHL. Iracally, seeing that humanity, as principle, preckde

%52 pictet 1985:76-77.
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customary and treaty law, but inevitably, due t tbalities of international law, consideration was
given to the treaty provision — the Martens clabusgnd other conceptual principles which could
potentially embody and further humanity. (The iatdion between humanity and CIHL will be

considered in the following chapters.) It was gaded that the Martens clause provides an
important nexus between natural law ideals andtipesiprovisions. As such, the Martens clause
is submitted to be an important instrument througtich the essential, natural law basis of IHL
might be restored to its rightful place. On acdoah this finding, the ICRC Study could be

criticised for its omission of a discussion on artens clause.

Consequently, this section considered the conckptuwiples ofius cogensaind obligationerga
omnesthrough which a higher status could be given galeules and principles. It was indicated
that these rules particularly promotedrally important rules and principlesnd, accordingly, their
importance for the promotion of IHL rules, and esaplly humanity, was apparent. Also, the
natural law/legal positivism dichotomy emerged agas it became evident that various of the
criticisms levelled against the uses of the Martelasise and norms @fis cogensemanated from
the positivist desire for the rigid, dogmatic adirere to traditional, theoretical approaches.
Inevitably, then, using the Martens clause to at® the requirement oksusand/or deemingus
cogensto pertain to CIL, thereby altering the traditibmdéements of CIL, would draw criticism
from positivists. However, being mindful of the portance of principles for IHL, it must be
questioned as to whether this criticism is valinally, this section investigated the principlds o
IHL, identified by Jean Pictet in 1985, and complatieem with the CIHL rules proposed in the
ICRC Study. Unsurprisingly, due to the universabral, and natural foundation of IHL, very
many of these principles have now been acceptecust®mary. It is submitted that, after re-

evaluating principles in IHL, their continued impamce for this branch of law is certain.

2.5 A synopsis of the findings of the investigatioregarding the aims and nature of IHL

From the aforementioned it is evident that, ataasitimes, different philosophical paradigms have
influenced international (humanitarian) law, but flact is that IHL — a branch of international law
— has a very evident basis, namely natural laws ftirther to be noted that even prior to thetfirs
modern conventions in international law, philosaphiwriters already accepted the existence of
certain principles, values, norms and rules whidrey however, not authoritatively posited in a

binding document. This again re-emphasises thatlegal moral elements have influenced the
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international humanitarian legal order since timeniemorial. This is apparent from the historical
battlefield conduct and theoretical developmentHif. Arguably the notion that the laws of war
started from Lieber's Code and Dunamfflemory of Solferinomight be true in a formal sense,
deeming conventional law to indicate when 'lawsérsya. However, customary rules have existed
for a much longer time and, indeed, the publiciétthe sixteenth and later centuries could already
create elaborate rules applicable during timesrwied conflict. Naturally, these rules emanated
from principles, in particular considerations ofnianity, and CIHL, which re-emphasises the
essential natural law basis of IHL and the imparéanf CIHL for this branch of law. Evidently,
therefore, morality and natural law underlie IHLlt is argued that these sources have remained
applicable directly as sources of IHL; have coniiéldl and informed the development of treaty and
customary rules and, as will be apparent from thkowing chapters, are important for the

interpretation and application of treaty and customules.

It was further indicated that IHL (as branch ofeimational law based on natural law virtues) has
been criticised as not being 'law', since it laaksoverarching sovereign, compulsory court and
policing system. However, it was shown to be irncmrertible that IHL is accepted by states to
regulate their conduct in hostilities. Thus, dag¢hte fact that this branch of law functions betwee
equals, without a compulsory court and policingteys it is in fact very flexible. This is also due
to the original reason for IHL, namely to allevigie harshness of armed conduct. Why else would
ancient civilizations have createghy rules applicable in wartime? Indeed, it seemsinaatthat
simple principles would have been formulated whiotuld adequately address the needs of the
international order. As was indicated in this settnatural law has again begun to influence the
substantive rules of the contemporary internatideghl order. Natural law was considered to
elucidate the theoretical foundation of IHL as dmpeotive, immutable, normative system. The
influence of legal positivism and the historicahsol thereon was also considered. The chapter
then turned to a substantive consideration of IHk'stral natural law virtue, namely humanity, in
order to address the traditional critique that redtlaw principles are vague and manipulable. It
was indicated that this concept entails altruismt @ampassion for others, in short, aiming at the
protection of human dignity. It was further coresied how this natural law virtue might be invoked
directly in IHL, seeing that the unenforceability watural law principles is another important
(positivist) critiqgue that was indicated earli€Bubsequently, the Martens clause as treaty pravisio
and norms ofius cogensand obligationserga omnesas principles were considered as legal
instruments which may be used to further humarstgubstantive principle in IHL conventionally.

In furthering humanity thus, it is respectfully switted that IHL would be bolstered and enhanced
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since its foundational principle will be conscigushforced in the contemporary international legal
order. Finally, by considering and comparing thimgples of IHL identified by Jean Pictet in

1985, with the CIHL rules proposed by the ICRC $futie interconnectedness of principles and
CIHL was again reinforced and, in the process nitrenative status of the CIHL rules of the ICRC

was enhanced.

Presently, the interaction between IHL and inteomatl human rights will be considered. The two
regimes have a comparable orientation and frequesupplement each oth&F. International
human rights also rely on principles, arguably dsifrom natural law, which are largely accepted
in the international community. Shouldn't the suénd principles of IHL, by analogy, be accepted
with stronger reason in light of the dire situationwhich they are activated? Furthermore, it is
argued thahumanityis also a central principle in international hunraghts law and, therefore, a
consideration of international human rights law igdoy analogy benefit the understanding thereof
in IHL. Also, especially, regarding reliance iois cogensind obligationgrga omnesinternational
human rights and IHL could significantly cross-padite each other.

3 A brief comparison of IHL and international human rights law

IHL is not the only branch of law that endeavowsptomote concepts of humanity and human
dignity. It is also not the only universal brammfilaw which relies on morality to achieve its aims
International human rights law is a branch comparad IHL in these regards, as it also aims to
further humanity and human dignity, applies uniadysand invokes moral principles to reach its
goals. It may indeed be questioned as to whethemiecessary to label these two branches of law
as 'international' since they are inherently urgaér Furthermore, because they influence and

reinforce each other with natural law principlespmparison between them is in order.

International human rights aim to ensure the furelatad rights and freedoms of individuals at all
times and to protect them from social evils (IHLstzasimilar function, of course, in wartime). The
main role-player in this regard is the United Nasipbeing the successor to the League of Nations
(various role-players influence IHL such as, foamewple, the ICRC). With regard to the written

sources of these laws, IHL originated with theneva Conventiom 1864, while the law of human

53 For their overlapping and similar purpose, see Bleck 2006:191-193.
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rights began with th&niversal Declarationof 1948. Some deem these two branches to have the
same historic and philosophical origin. This isedip both branches having their origin in
prehistory, arising from the need to ensure thathbhman being was protected from whichever
antagonists were menacing him. Two parallel lidegeloped: one limiting the effects of war and
the other protecting the human being against amyittreatment>* Others argue that these
branches emanate from different and separate igist@nd doctrinal roots, but with the principle of
humanitycurrently as the common denominator between tiémin this regard the ICTY put it

succinctly in theFurundzijacase that:

The essencef the whole corpus of international humanitadiaw as well as human rights law lies
in theprotection of the human dignity of every persahatever his or her gender. The general prinaple
respect for human dignity is the basic underpinrémgl indeed the veryaison d’étre of international
humanitarian law and human rights law; indeed indemn times it has become of such paramount
importance as to permeate the whole body of intemmal law. This principle is intended to shieldnian
beings from outrages upon their personal dignitiietiver such outrages are carried out by unlawfully
attackrilgs% the body or by humiliating and debasimg thonour, the self-respect or the mental well dpeiha
persor.

It is clear that human rights law is of a more gaheature, applying always, whereas IHL only
applies where an armed conflict has arisen. Afsojtdicial systems applicable are different, as
one branch operates in wartime and the other alpeacetime. Human rights law mainly focuses
on relations between a state and its own citizertsle IHL applies mostly to the relationships
between the state and the population of its eneffigese branches are closely connected, even
mutually complementary, but they remain distittét.Hence, Meron argues that human rights law,
or at least its minimum non-derogable content, remapplicable during armed conflicts and, thus,
can help to filllacunaein the existing IHL. The converse is that IHL mmigalso protect certain
rights derogated from under human rights law, siktle unlike human rights law, does not allow

derogation of rights due to emergency as it wassttooted for a situation of the highest

%54 Pictet 1985:3. See Beyani in Chatham House 2605t indicates that IHL predates the modern cogimiman
rights law.

%55 Meron 2000a:245. Dugard 2005:537 states: 'Huradait law and human rights law have different sesrand
rules but they are both premised on respect foramudignity and therefore are separate parts ohglesiorder
committed to respect for human rights in armed lettsf. See also Khalil'She Treatment of Persons in Armed
Conflict and the Universal Declaration of Human Rigiin Maybee and Chakka 2006:163; Beyani in Chatham
House 2005:57; UN Doc. E/CN.4/1998/87 par. 99 ahdDbc. E/CN.4/1999/92 par. 25.

5% |ICTY, Furundzijacase, Trial Chamber II, December 10, 1998, pa8. J@mphasis added.] Meron 2000a:266-267
deems this statement of the ICTY to hold that resf@ human dignity was the essential foundatigraiciple of
both IHL and human rights law. See also Krieged®075-276 who indicates that IHL and human rigtitempts
to protect human dignity.

%57 Pictet 1985:3 and Balgamwalla 2006:13. Also seieT2004:375 and Kretzmer in Chatham House 2@5%ee
the Advisory opinion on the Legal Consequences of tbasttuction of a Wall in the Occupied Palestinian
Territory, ICJ Advisory Opinion of 9 July 2004 [2004] ICJ fRepar. 106 for the interaction between IHL and
human rights law.
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emergency, namely wat® A further distinction is that the law of war alfe the killing and
wounding of innocent individuals who are not dilg@articipating in an armed conflict due to, for
example, lawful collateral damage as well as speciéprivations of individual liberty without
recourse to a court. Hence, IHL governs the w@tatibetween opponents, who are formally equal,
and, due to its links with the medieval traditiohahivalry, a rudimentary basis for fair play is
present. Human rights law is concerned with hudtignity and physical integrity in all situations.

These rules apply to the relations existing betwegguals like the government and govertiéd.

Meron observes that from the aforementioned itvislent that referring to the 'humanisation of
humanitarian law' — that is the process of humghtsi and principles of humanity being brought to
bear on IHL — is thus aontradictio in terminisbecause effecting suchhamanisationwill only
come about when all kinds of armed conflict haverbeliminated®® Despite this view, it has been
submitted that any aid and support which hinenanisatiorof thelaw of warcan furnish to lessen
individual suffering and protect dignity — howeweperfect — is important and, accordingly, enjoys
moral and political support. The realistic goafssach ahumanisationof the law entail the
promoting of the proper treatment of civilians gmisoners of war and the protection of civilian
objects. This process will, however, have limitetlence in dissuading states from waging war in
the first place. The influence of human rights larvthe development of IHL is evident, according
to Meron, when considering the work of courts (sash for example, the ICJ in tiNicaragua
case), tribunals (for example tlal hoctribunals for the former Yugoslavia and Rwandajl an
international organisations (such as, for examge, ICRC CIHL Study). Few bodies have to
apply IHL apart from the Yugoslavia and Rwanda Tiniéls, hence human rights bodies have come
to fill this ‘institutional gap and give IHL an avanore pro-human-rights orientatiGf*. This
inevitably leads to cross-pollination of principlesd standards between these two branches of
international law. However, the distinction betwdmmman rights and IHL has become blurred
when considering (humanitarian) rules that reqthieeregistration of detainees, protections given to

civilians, combatants and other persons regardieteir status®?

%58 2000a:267 and 273. See Fleck 2006:191-193. Heoderogation of human rights, see UN Doc. E/CN@8187
par. 50.

%59 Meron 2000a:240.

°%0 2000a:239-240. See also the remarks of Teite? 27@-377.

%1 Meron 2000a:241, 244 and 247.

%62 Balgamwalla 2006:13. For this complementaritysstn IHL and human rights law see also Krieger 2006
276. See also Paust 2006:605 who submits thatedwer, customary and universally applicable humghts
apply during war and provide at least the saménaitag rights and restraints'.
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Also, human rights law has been credited with rficing theGeneva Conventiorend Additional
Protocols Thus, parallelism of substantive content ocdargonnection with the right to life,
discrimination on grounds of race, sex or gendditrary detention and due process of law. 'This
parallelism and growing convergence enriches hutaaan law, as it does international human
rights'. Furthermore, rules pertaining to crimgmiast humanity, those embodied in common
article 3 of the 194%eneva Conventiorsnd some found in tH€C Statute are indistinguishable
from human rights rules according to Meron. Theref IHL and its institutions have become
important protectors of human righfS. Blondel places IHL and human rights on a simglane, in
that the latter is also rooted in the convictioattinan is invested with a special, intangible digni

It is on this plane that the irreducibility of humdignity forms the basis of IHL and human rights
law, and that, consequently, both of these fielkkg0 protect humanity from arbitrary treatment,
indiscriminate violence and malice. The interatctietween human rights law and IHL has been
described in that '[hJuman rights and humanitatéam do not belong to any particular individual,
ethnic group, social class or geographical reghmrt, unite all human beings in the struggle for

564

dignity and liberty”

Clearly these branches of law contain universalfandamental precepts. This, it is submitted, is
important in situations where neither regime mighd application. It is argued that certain
fundamental, non-derogable standards of humanillybei derivable from human rights law and
both the Geneva and Hague branches of IHL (evigantlthe form of CIHL) which will be
expected to find application by the internationainenunity irrespective of the classification of the
particular situatioi®® The importance of reverting to these fundameptiaiciples of humanity in
situations which do not meet the threshold for meal conflict is important in Meron’s view, since
neither the statutes of Rome (except those pemtitd crimes against humanity and the crime of
genocide which are not conflict dependent), noratiehoctribunals nor the ICRC Study address

these situations which are no more than isolaeotaslic acts of violence or riot® Gasser also

%3 2000a:253; 266.

°% Blondel 1989:513-514.

%5 Meron 2000a:274 refers to these problematic siinatwhere neither regime might apply, namely tireghold for
IHL to apply is not reached; the role-player iscanstate party; the relevant state party to thdlicois not a party
to the relevant treaties or where a 'derogatiomftbe specified standards is invoked'. See alsamMalm-Beck in
Chatham House 2005:50, UN Doc. E/CN.4/1998/87940a41 and 71 and UN Doc. E/CN.4/1999/92 par. 3.

%66 2000a:275. Gasser 1988:38-39 deems certain coesees to follow these outbursts of violence withispecific
territory (which it must be noted, also ensueshim ¢ase where the threshold for a non-internatiarmabd conflict
has in fact been crossed) including disruptingtjgali stability, undermining of the legal systendaherefore the
rule of law through recourse to force, economigsédion and weakening; social change and, mosffisigntly,
humanitarian concerns emanate from the adverseteffe human dignity, life, health, freedom and fesed.
Desiring to alleviate these problems, Gasser, a@hi89, proposes a Code of Conduct in such confiprsmised on
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acknowledges the universal applicability of humaghts and customary law, thus, even in
situations of violence which do not cross the thoés of being 'armed conflicts'. Likewise certain
'inalienable rights' may be part of customary lawnm@ay even embodius cogensnorms, which
would then bind all states in these situationsthis regard, Gasser continues that common aficle
of the Geneva Conventiondased on customary law, forms pariusd cogensand hence applies to
all forms of conflic®’ Indeed, Gasser draws the parallel that the awthibre present study is also
attempting to make, namely that '[hjJumanitarian,léa®, is no more than the application of basic
rules orfundamental principlef general international law to the specific peshts of armed
conflicts’>®® It needs to be indicated that the United Natibas also considered the viability of
introducingfundamental standards of humanityregulate situations of internal violence. T
position entails that the answer does not lie idating treaty law, but rather advocates for a
renewed focus on CIL. In this regard, it was adgtieat by identifying CIL rules some of the
problems pertaining to the scope of treaty law rbayobviated and, identifying such CIL rules,
'will assist in the identification of fundamentaiisdards of humanity®® Briefly, the UN finds that
"...fundamental standards of humanity call for theotection of victims of abuses in all
circumstances, with full respect for the inhereighity of the human persof® These findings of
the UN confirm the fundamental interconnectedndsSlb and humanity, thereby confirming the
present dissertation's objective of reinvestigathig essential relationship in order to enhanee th

protection afforded under IHL.

the notions that excessive injury to human beingstrbe avoided and that a person who suffers maugiven aid
irrespective of whether such a person was the subfea lawful or unlawful act which caused thefstihg. The
reasons for Gasser's Code is formulated, ibid a¢45Samely to provide for the adaptation of inadible rights
under human rights treaty law to the particularbfgms and needs arising from these internal diahgés, these
type of disturbances cause significant problemgHerauthorities who are to maintain or restoreepahd whereas
the rules of international lawatu sensybinds states, the argument is made that IHUgmsspecialis binds all
parties to the conflict, including non-governmenparties in non-international armed conflicts, hento bind
perpetrators of internal disturbances, internatitava alone is insufficient.
1988:43-44. The Code proposed by Gasser, ibid at 46, does.mbpose new rules of law, but it simply recalls
rules generally considered as being part of custprizav or appearing to express general legal pplesi The
fundamental nature of the rights protected by thre$es should ensure their overall and undisputsptance’.
The rules proposed by Gasser, ibid at 51-53, irchedpect for the human being's inherent dignfigcgic actions
like murder, cruel, inhuman or degrading punishmetture; limitation of police force to the minimurequired;
protection of individuals against the arbitrary deation of their freedom; humane treatment forstnaleprived of
their freedom; the principle ofulla poena sine legelue process assurances; treatment of sick anddeoduvithout
discrimination; respect for children deprived otithfreedom, in accordance with their age; invesians and
reports on missing persons to family members aatiuoting everyone in the proposed rules to ensanepliance
therewith.
1988:49. [Emphasis added.]
Hence, the United Nations has attempted to ideftihdamental standards of humanig the most appropriate
means of identifying the obligations of the vari@rsups engaged, see UN Doc. E/CN.4/1998/87 paras, &5,
83 and 88. See also UN Doc. E/CN.4/1999/92 paBa&42expressing the hope that the ICRC Study negldidate
the rules which apply to internal conflicts.
570 UN Doc. E/CN.4/1999/92 par. 25 also indicatesphssible relevance of the Martens clause for reigglanternal
conflicts.
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Moreover, if these arguments were accepted, itisnitted that the rules thus established would
constitute a bare minimum in any (armed) conflié&&ccordingly, truly universal antus cogens
norms would be visibly established in IHL. Alsceth is an emergence of a hierarchy — certain
common fundamental rules and principles derivedhftblL and human rights law will apply not
only to international and non-international armeuhficts, but also to conflicts not traditionally
subsumed by IHL like internal disturbances andsrioMore specialised customary rules could be
derived for both international and non-internatioaamed conflicts (obviously more detailed
regimes where legal development has occurred shese are the areas IHL targets, not internal
disturbances). Finally certain rules might be wkti as CIL for either non-international or
international armed conflicts due to their specdlaracteristics. With this hierarchical view, it
would then be possible to illustrate the foundaioprinciples, invariably based on humanity,
applicable to all conflicts.

From the preceding it is evident that IHL and humights law function together and in isolation —
during peace human rights law will apply, but dgrermed conflicts IHL takes up the rolelek
specialis Nonetheless, human rights law may still be r@h\during times of armed hostilities to
fill lacunaeand, as such, remains important for the studyHaf. | This is especially true when
considering the natural law basis of both branafdaw. Both aim to promote humanity and to
ensure respect for human dignity. The influenckushan rights on IHL is especially evident when
considering the various formulations of the rulé$HlL. Many significant IHL treaties came into
existence after 1948 (when théniversal Declarationwas adopted). Therefore, conventional
international human rights law was in effect atdhém supply aid in the formulation of rules which
were philosophically and conceptually directed etvsig a comparable objective during times of
armed hostilities. Cross-pollination between these fundamentally linked regimes was thus
inevitable and vital. These branches reinforceheather and both represent a nexus where
transcendental natural law principles become mat&tein the positive law. Furthermore, as these
branches of law represent attempts to further ébgsx desired by the whole of mankind
irrespective of cultural orientation, religion, eagyender or any other distinction, they effectivel
constitute universal standards and goals. Thasie apparent from the fact that the fundamental
principles underpinning these branches could alguadb used in situations heretofore unregulated
such as, for example, internal disturbances ant$.rioHumanity has a vested interest in the
successful implementation of these branches of dawe they aim to better human life in all

circumstances. As such, the universal natureesfdlbranches of law is apparent.
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4, Conclusion

IHL has been influenced by natural law principléscs its inception. Hence, ancient societies
accepted primitive (customary) rules to regulate Wolatile relationship of armed conflict that
occurred between them from time to time. It doesmatter whether the argument is made that it
was not principles but rather common interests thidrmed IHL, since, firstly, both entail a
higher, aspirational concept and, secondly, setiagthe objectives in armed conflicts, namely to
prevent and alleviate suffering by protecting huityarand human dignity, have remained
essentially the same from those first tentative pnihitive rules right up to the vast number of
rules subsumed today by treaty, custom and other [@hese requirements of protecting human
dignity and humanity were essentially the drivimgce behind the initial codifications of IHL as
well since these virtues influenced the Geneva talating to the protection of war victims and,
albeit indirectly, The Hague law addressing mears raethods of warfare. Also it was indicated
that the initial publicists on IHL moved for a @l understanding of IHL. Importantly, these
writers advocated for many substantive rules amtipies, especially influenced by considerations
of humanity. Indeed, many of the rules and prilespproposed by these various writers were
shown to be reflected in the very recent ICRC StdCIHL. It is submitted that by indicating the
similarity between various rules to have ariseoulgh thede factopractice of ancient communities
and through the eminent jurists with contemporati,,ithe present dissertation clearly illustrates
the existence ofimeless and objectiveormsin IHL. It is argued that the common denominator

between these rules is the consideration of huganit

In arguing for the centrality of natural law virgidike humanity in IHL, it was necessary to
reconsider the debate of whether IHL is indeed dawnerely morality. It was confirmed that IHL
is in fact law. Consequently a more in-depth itigadion of the natural law basis thereof was
conducted. The theoretical approaches of thedcemtd anthropocentric natural law to IHL were
also discussed. It is submitted that, rather thalding one of these approaches to embtiay
complete explanation of IHL, both ought to be sesnreflective and descriptive of prevailing
influences in IHL. Hence, theocentric natural lagflects the natural law, higher principle-
influenced origins of IHL. Although it could begared that the initial rules of IHL emerged for
self-preservation, it is submitted that the objeztiwhich gave rise to these rules have remaired th

same up to the present day. Accordingly, sinceetlubjectives (of protecting humanity and human
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dignity) inform and give rise to the substantivéesuof IHL, it is evident that these rules emargtin
in pursuance thereof reflect unchanging, perpataaimitments in IHL, which were never reliant
on promulgation (although it is evident that progailon aided in their application) and, therefore,
regardless of whether pragmatic self-interest beoprinciples are deemed to constitute the first
source, these rules comply with natural law's neguénts and may concisely be termed natural law
principles®’* Theocentric natural law, therefore, postulatesdtiginal source of IHL, to which, a
return must be made in the contemporary internatit@gal order for improved protection against
armed hostilities. Anthropocentric natural lawisisubmitted, emerged from a particular epoch in
legal thought which essentially focused on an iildial human and his interaction with the state.
The extrapolation of this approach to internatiomdéitions provided a further perspective through
which the authority of natural law over stateser se could be explained. Furthermore, the
emphasis on state sovereignty and consensual pege¢dures emanated from these views, which
have had an influential impact on the conceptionmafdern international (humanitarian) law,
especially regarding treaty negotiation, CIL forimatand conceptual principles likes cogensand
obligationserga omnes Many of the anthropocentric natural law critins against international
law (and, by extension, IHL) emanate from a disittament that states neglected to act in a
particular way after the idea of state sovereiggained a firm foothold. These criticisms are still
relevant in the contemporary international commyriut significant strides have been made in an

attempt to pierce the proverbial 'veil' of stateeseignty.

Knowledge of the anthropocentric approach to natlaa, then, contributes to an improved
understanding of contemporary fears in the intésnat community relating, for example, to the
imposition of legal rules on states to which theydr not agreed. These fears are evident when
considering the criticisms levelled against notiohgis cogensand obligationgrga omness well

as CIL (and CIHL) itself and the ICRC Study on CliiLparticular. The essential natural law basis

of IHL was therefore clearly established in thiggter.

The scrutiny then turned to the substantive contdérine essential natural law principle of IHL,

namely humanity. It was indicated that this piabeientailed notions of compassion, altruism and

"1 |t is submitted that an essential example wouldheeprinciple ofdo unto others as you would have them do unto
you Arguably this principle also embodies pragmagt-interest. However, it is a very widely acegpprinciple,
backed by history, which has remained unchangedptgeliant on promulgation as it exigier se embodies an
important moral concept and, naturally, postulates highest norm against which any conduct/rulestnie
measured, therefore, complying with all the tradiéil requirements of natural law. This argumetgnapts to
indicate that a principle could reflect self-intgrevithout relinquishing its normative value. Sgiscussion in
footnote 338, page 98, above.
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charity. Its function as a countermeasure for tar{yi necessity was re-emphasised, thereby
confirming its centrality in the IHL debate. Howverybeing a natural law virtue, scepticism exists
regarding its implementation. Therefore, the coasition turned to the Martens clause, a treaty
provision, which embodies the laws of humanity aactordingly, provides it with conventional
support. The importance of this treaty provision €IHL was also indicated and will become
important again in the following two chapters agritvides an alternative (and, it must be indicated
more fundamental) element with which to ascertalas of CIHL. The possibility of strengthening
humanity through principles likeis cogensand obligationserga omnesvas also considered. It
was indicated that both of these principles, argyahclude humanity within their higher set of
norms in the international legal system therebyteoing significantly the essential virtue of IHL.
The interaction between the principles postulateddan Pictet and the proposed rules of the ICRC
Study on CIHL was considered thereafter. It wadicated that very many of these norms
correlated with each other, thus confirming theselmexus between principles and CIHL in IHL.
Also, it was indicated that norms subsumed botpraiples and rules of CIHL were more robust
and therefore enhanced. Accordingly, it is hoget tnvestigations such as the present one will

bolster the ICRC Study's findings with the needetiimental approach.

Lastly, the cross-polination of IHL and interna@rhuman rights was also indicated since this
significant phenomenon has re-aligned IHL witheissential origin and has had an influence on the
ascertainment of its source of customary law, whvdhbe addressed in the next chapter. It might
be mentioned in passing that the argument for micusion of standards and principles in legal

discourse reverberates in the writings of RonaldbBun. He accepted the existence of principles
as an independent source of law which, althoughtroeersial and numberless, has weight —
gravitas — something which ordinary legal rules lacked.islsubmitted that this approach finds

RE

especial applicability in IH On this view, the moral principles argued fortire present

dissertation will be directly applicable as lawtle IHL arena.

It also became apparent from this Chapter thatl lpgsitivism gained the ascendancy at various
times during the development of IHL and was largedgponsible for the emphasis placed on
written, codified treaties pertaining to this branaf law. However, it became apparent from an
evaluation of the rules relied on by the primitisecieties that CIHL was the initial source of

substance for IHL and, as such, furnished the @sseaservoir of rules and principles (which as

572 Dworkin 1977:22, 26, 40 and 44. lbid at 22, Dwinritefines a principle as a standard that shoulddserved as 'it
is a requirement of justice or fairness or somemwtiimension of morality'.

157



was argued are inherent to many of these custoras) Which the codifications were derived.
Thus, the importance of CIHL was further indicaiedthat it informed treaty law. However,
because CIHL was influenced and informed by naturales, it follows that these virtues came to
bear, through CIHL, on treaty law. However, du¢hte nature of written conventions, these virtues
of natural law as they manifested in CIHL (whichtgelf a flexible type of law) became petrified.
After the atrocities of the World Wars, natural labjectives, which focused on the human being,
re-emerged and gained the ascendancy. NonethelllBsugh the substantive norms of the
international community now became immersed in nahtiaw, they were still formulated in legal
positivism's favoured instruments — treafi&s.It is submitted that this approach eventually ted
the ICRC Study on CIHL as well. Whether the maatl natural law foundations of IHL were

retained in the process is doubted.

In sum, then, principles liklhumanity were seen to form the foundation of IHL, whildHL
reflected a substantial attempt to further the abjes of this branch of international law. Thete
two chapters deal with this third source throughclwiprinciples like humanity may be furthered,
and which coincidentally comprises the initial centional source of substance for IHL.
Consequently, Chapter 3 will discuss CIL and ClHingrally, including the traditional and modern
methods of ascertainment, and the advantages aticisors and suggestions to improve the
functioning of this cardinal source of internatibft;umanitarian) law. Chapter 4 will consider the
ICRC Study on CIHL directly since thimagnum opu$ias become probably the most important
contemporary restatement of CIHL and, aside frommfog the background against which the
present dissertation was conducted, any discussionCIHL must, inevitably, include a

consideration thereof.

"3 See also generally Weston, Falk, Charlesworth @mduss 2006:106 for the view that before World War
international law relied less on treaty law ashis tase presently, relying rather on principlegtriftes and rules
which emanated from the customary practices oéstat
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CHAPTER 3

CUSTOMARY INTERNATIONAL LAW AS SOURCE OF
INTERNATIONAL HUMANITARIAN LAW

“But,” you say, “the law, by not authorizing, fads the exaction.”
There are many things that do not come under theofkainto court, and
in these the conventions of human life, that areentmnding than any
law, show us the way. No law forbids us to divullpe secrets of
friends; no law bids us keep faith even with annepe What law binds
us to keep a promise that we have made to anyone?'

1. Introduction

Chapter 2 clearly indicates that international hoitaaian law (IHL) was inspired bynoral
considerations the natural law basis of IHL became apparefttwas argued that the foundational
principlesandstandardsinherent to IHL must be acknowledged as an indégensource thereof.
Furthermore, it was illustrated that historicalhetinitial, conventional rules applicable to armed
hostilities werecustomaryin nature seeing that ancient societies habituslyan to observe certain
(unwritten) rules in order to regulate the effeatsarmed hostilities. These customary rules were
therefore closely linked to the principles and dtds they were meant to further and, accordingly,
natural law virtues and principles came to permeatel inform customary international
humanitarian law (CIHL) to a significant extentatNrally, CIHL also developed certain rules over
time that were independent of any moral considenati but the fact remains that the essential core
of its rules has been influenced pginciplesandstandards It is to this unwritten source of IHL
that the present chapter turnGIHL is an instrument through which the natural léeundation of

IHL could (and should) be strengthened and, as setbodies an invaluable source of IHL

The present chapter constitutes a continuatioh@fptevious chapter, especially pertaining to how
natural law may influence the ascertainment of@ustry international law (CIL). Henceforth, it
will be argued that a re-conception of the metredgéd on to determine CIHL is necessary because
it is a unique branch of international law, prerdiga natural law virtues like humanity. It is the

premise of this dissertation that a rigid applcatiof article 38(1)(b) of theStatute of the

! L. Annaeus Seneca. 1964he Loeb Classical Library Moral Essayolume Ill Translation by J. W. Basore.

London: William Heinemann Ltd. De Beneficiis V xki353.
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International Court of Justic€ICJ) to this branch of law dealing with armed confliéstails an
unjustifiable equation of different branches of CIlt is respectfully indicated that not all CIL is
created equal. Thushis chapter will consider an approach to the asagment of CIHL in
conformity with its natural law basisIn the process reference will also be made ¢ottaditional
approach of ascertaining CIL since the constituélements thereof will remain important for the
proposed approach to CIHL. By reconsidering theragch to establish CIHL, this chapter also
provides the paradigm through which the methodaokrgapproach of the ICRC Study on CIHL

will be considered.

In limine, however, the nature and position of CIL as sowfcenternational (humanitarian) law
needs to be considered briefly before conductiegriiestigation into the appropriate method of its
establishment. In this regard, the traditionalrapph to ascertain CIL will be considered by the
current dissertation, together with the advantages disadvantages thereof, before postulating the

unique natural law approach to the determinatio@léfL.

2. Introductory considerations regarding the natureand position of CIHL as well as the

traditional method to the ascertainment thereof

It is apparent from Chapter 2 that the internatidegal system lacks both a compulsory legislator
and a judiciary. Due to the absence of an overagchody to formulate authoritative rules, binding
on the whole international community, recourse b i@evitably increases seeing that these rules
emanate informally from the conduct of staiésa-visother state$. CIL has been defined as a
unique form ofcooperationthat includes certain characteristics, including treation of a nexus
point which indicates what will be accepted to ¢itnge cooperation, considerations as to why a
state would postulate and/or accept a rule as bm@no(opinio iuris), and the connection of the

specific rule with the broader international leggbten® Verri defines custom in the context of

2 Kammerhofer 2004:536, 550 and 552, submits thas ilso due to the nature of international law,itawas
expounded in Chapter 2, section 2.3, pages 6947&ea that the international legal order lacks a&ararching
constitution, which could postulate the rules oftom-creation or the origin of those rules, anérefore, that
establishing CIL is extremely problematic. (Evitlgnthe nature of international law contributestie importance
of CIL as source of law as well as the inhererfidiifties to its determination.) See also Kamméehabid at 524.

3 Norman and Trachtman 2005:543. Reisman 1987:&88a$ custom as: 'Custom...concernsitinglicit creation of
norms through the behavior of a few politicallyenednt actors who are frequently unaware that lapeisg, or has
been, made. Custom is supposedly indistinguishiabie the aggregate flow of community behavior dmas has
traditionally been associated with primitive soi@stlacking institutional articulation'. Similarli{opelmanas
1937:127-128 finds that the international legiskatframework is insufficient for addressing all theeds of the
international community. This insufficiency caussgnificant legal creative action on the part bé tsubjects
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IHL, as a:

[clomprehensive and uniform repetition of behaviower a long period, in the belief that such
behaviour is obligatory. In the law of armed canfl custom has often preceded written regulations,
sometimes, as with parlementaires and truces,dnstinds of years. The laws of war stem from thetyme
of war. They are adopted because they are negessat thereafter become customs. These tentative
innovations are repeated over and over again aselredd in good faith. Little by little they becommaitine
and in the end are respected by all. Custom tfien becomes part of positive international lawjcktmay
in turn lead to a custom that becomes binding eveStates not party to international instruménts.

From this quote the main (traditional) constituteements of CIHL (and, in this case, this also
applies to the broader source of CIL) can be ddrimamely repetitive conduaigug in the belief

that the behaviour is legally obligatorgpinio iuris). It will be seen that the determination of
customary rules through these traditional elemdegzls to many complexities. Hence, an
investigation will be conducted into whether thisqess to elucidate customary rules in IHL might
be undertaken in a more fundamental manner. Subsdy, it will be ascertained whether the
findings of the ICRC Studynight be enhanced by applying to it the more furetdgal approach

considered in the present chapter

From the preceding definition of CIHL by Verri, tloentroversiahature of CIL (and CIHL) also
becomes apparent. These rules emerge becausarthayecessary. As was indicated in the
Chapter 2, ancient societies began by introducimabserving some rules during wartime in order
to lessen the effects of the hostilities. Thisreeuof IHL is therefore closely connected to the
moral, humanitarian aim®f IHL since it is expedient law — initially thesales emerged piecemeal
as they were required to further theral objectivesof societies. Furthermore, the definition of
Verri indicates that a widely accepted custom bexopart of conventional international law and,
importantly, due to its nature, becomes bindingversally This has far-reaching consequences as
states will be bound regardless of whether the latified the rule or not. It is submitted thaist

is especially true for norms that havesabstantial moral content Those morally influenced

themselves and, accordingly, a significant numbenternational rules have their origin in custorihus, unlike
rules which are based on the authority of an agerstom relies on the repetition of actions bytegiwhich may
not ab initio have any powers. See also Kelly 2000:460-464 wddiines customary law as 'the internalized
normative convictions or beliefs of a social gragived from the material of practice'. Kunz 1%&% defines the
procedure of international custom as one intended for theldishment of general rules of international law.
International law determines the requirements resggsfor this procedure of custom to create suctege rules,
namelyususandopinio iuris which are equally important. This definition alaapproaches custom as a process
which leads to norms of international law.

Verri 1992:38. For a confirmation that the ruiedreaties embodying already existing CIL or haviorystallised
into custom after the negotiation of the treaty am&versally binding on non-parties and armed oftjprsgroups in
the case of IHL, see Kalshoven and Zegveld 2001:E6r a confirmation of CIHL preceding treaty lasge
Bruderlein 1991:581.
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branches of international law, like IHL and ClLetkfore, serve as a unique nexus between natural

law principles and objectives, on the one hand,@oitive conventional law, on the other.

Determining the nature of CIL is, according to Kuazgeneral problem of law. However, while
advanced domestic legal systems have less neevéorbcourse to customary law, the same cannot
be said of the international legal order where musiry law was the basis for all general
international law. Indeed, CIL, according to Oppenheim, is theepland the original source of
International Law in particular as well as of thevlin generaf. Hence, it has been submitted that
CIL embodies a reservoir of the wisdom, traditioredigious precepts and moral principles of the

entire global community. This is also the view taken by the current dissien.

CIL deals with a variety of disputes, pertainingitder alia, territorial integrity, human rights and

the use of force to settle international disput@s.these diverse areas have distinct charactajsti

® 1953:663. Similarly, Kopelmanas 1937:128 mairgahmt '...the problem of custom is so intimatelprected with

all the fundamental problems of law that it is irapible to treat these latter questions withoutxdraestive study of
the former'. Kunz 1953:663-664 continues thatehmeasons can be identified as to why no certdiaty been
reached on the nature of customary law, namelwathiiguous concept 'source' should be dropped akdegcept
as it leads to confusion with 'evidence' or thenfiation of the international legal order; the nota customary law
as a tacit agreement is in opposition wdthfactostate practice and essentially entails a fictiod maintaining that
custom is not merely the procedure for formulatintgrnational law rules but rather the evidencemmof of an
already existing rule of international law. (Thetda theory Kunz, ibid at 664, finds led to thetferely bad
drafting of Article 38(1) of the Statute of the émbational Court of Justice'.)

® 1937:24. See also Cohen 2007:79 and Ahamadisgural Addressn Maybee and Chakka 2006:21. lbid at 7,
Oppenheim submits that CIL, irrespective of anyotké&cal concerns, remains an essential sourcenpfiype of
law since 'there is, in fact, no community and rat& in the world which could exist with writtenwlaonly.
Everywhere there is customary law in existencedassthe written law'. For the importance of ClLtreaty law,
see MacLaren and Schwendimann 2005:1219-1220.alSedAdvisory Opinion on Nuclear Weapons of 19B8&]
Reports 1996 par.84. For the opinion that a nunobgrinciples existbehindthe treaty rules, which inspire and
inform them, see Pictet 1985:59. Compare Oppenflibithat 26, who also finds that custom, the ovdgisource of
international law, gives effect and power to tresithence, treaties' ability to state rules ofrimd#onal law is due to
the customary rule opacta sunt servandaSee similarly, Cohen, ibid at 81, Kelly 2000:4%%llet 2006:778,
Guzman 2005:121 and Weeramantifee Revival of Customary International Humanitarizaw in Maybee and
Chakka, ibid at 27. Weeramantry, ibid, in factrags that CIL ighe most important source of international law
since all other rules emanate from it and it hasathility to universalise IHL. Nonetheless, foe {positivist) belief
that article 38 of thdCJ Statuteaccords treaty a privileged position above CllLe ddenckaerts 2008:117,
Weeramantry, ibid at 25-26, Henckaeffsle ICRC Study on Customary International HumaratarLaw — An
Assessmenin Maybee and Chakka, ibid at 43, Pellet, ibid7@4-777, and Cohen, ibid at 77. In light of the
possibility that a treaty and CIL rule might be Bggble to the same situation, Thirlway 2006:13B 18fers to the
principles oflex specialis derogat generaindlex posterior derogat priorin order to determine which rule should
enjoy preference. See also Oppenheim, ibid atetyrding the influence of CIL on treaty law, theastigation of
Chodosh 1995:996 and 1011-1050 pertaining to hosv tthaty/custom distinction should be interpretéa:
comments of th&€ase concerning Military and Paramilitary activisen and against Nicaragyaudgment of 27
June 1986 (merits) paras 178 and 179 that treadyCGih remain separate sources and hNweth Sea Continental
Shelf Case4969 ICJ Rep 3 paras 60-82 (see especially parfo6®e view that a treaty may codify a pre-exigti
custom or crystallise an emerging custom or leaa @IL rule due to the treaty and subsequent gtatetice. See
in this regard Bugnion 2008:69-70, Thirlway 200a:1132, Pellet, ibid at 779, Ragazzi 2002:102, Clbddbid at
1033, Charney 1986:971, Henckaerts 2005b:183, Q§@6:242 as well as Sassoli and Bouvier 2006:$88. also
Baxter 1965-1966:277 regarding multilateral treatied CIL. See generally Gamble 1981:310-313.

" Weeramantry'Fhe Revival of Customary International Humanitarlzawin Maybee and Chakka 2006:26.
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differentiation between them is necessary — notadtomary law is ‘created equal; not all law is
equally or peremptorily bindin§'. It is asserted that these views and complexiiesespecially
relevant for CIHL. As will be seen below, the customary law applicaiblewar must be

differentiated from other branches of CIL due #tihique stature and characteristits.

CIL's sui generisnature is further evident, according to Kammerhafe that it serves as its own
foundation, thus there exists a CIL of CIL. Consmfly, a distinction is possible between
substantive norms of CIL, like the prohibition aluel, inhuman or degrading treatment, and the
norms that regulate the creation of the first tyge so-calledneta-ruleson the creation of CIL —
i.e. ususandopinio iuris™® It is the aim of the present chapter to indidh#t the natural law basis
of CIHL ought to permeatboth components — the substantive rules of CIHL andeteenents and
method(s) relied on to ascertain them. If the ratlaw basis of IHL is not taken into account
during the process of establishing the substamtiles, it seems inevitable that these rules witl no

reflect their true moral pedigree and, as sucH,l@se much of their impetus.

Since the traditional approach to establish cusienso deeply entrenched in international
jurisprudential debate and since it furthermoréugriced the methodological approach of the ICRC
Study on CIHL, it is necessary to consider it pnéige However, a word of caution is in order here.
It is not the intention of this dissertation to @®® the Herculean task of collecting and
summarising the entirety of the literature avagaln this subject. Also, this dissertation is
occupied mainly with CIHL — not CIL — and, it wile submitted, this causes certain important
differences regarding the establishment of custgri@av. Therefore, succinctly put, the aim of the
current section is to consider briefly the traditad elements in the determination of custom, some
of their difficulties and advantages insofar asytlaee relevant, and to reconsider the ascertainment

of CIHL in line with the natural law foundation tte®f identified in the present dissertation.

As was indicated in Chapter 2, legal positivistsvehamoved for the certainty inherent in
codifications of rules in treaty lawften at the expense afhwritten legal sources like CIL.
Nonetheless, CIL endured as source of internatilemal However, this desire for legal certainty in

codifications has led to article 38 of thgJ Statutebecoming the starting point for the majority of

8 Norman and Trachtman 2005:544. Meron 2005:817catds that CIL and CIHL should not be equatedhélls
limit myself to the observation that, at leastlie field of humanitarian law, customary law conéauo thrive and
to depend in significant measure on the traditi@salessment of both state practice gpidio iuris. It is submitted
that the present chapter will scrutinise the taftthis support for the traditional approach tabtishing CIHL.

See sections 3, 4 and 5, pages 186-203, below.

10 2004:524 and 531. Kammerhofer adds that thgmestgf norms are frequently confused. See alslaibb38-539.

9
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discussions regarding the sources of internatiden&l Accordingly, Cassese opines that this
(treaty) article embodies the most authoritative defimitiof custom although it has been
questioned! The finding must be supported that it is somewimaisual that the provisions (which
emanate from a particular legal source) directisgecific international court regarding the sources
it ought to accept and apply should be acceptedllastrative of the essential approach to
ascertaining international legal souré&sRegardless of this controversy, it has been lfedd
article 38(1)(b) of thdCJ Statute(which entails that 'the Court, whose functiontdsdecide in
accordance with international law such disputearassubmitted to it, shall apply: (b) international
custom, as evidence of a general practice accegpsethw') embodies the view that custom
comprises two aspects: general practgsu§or diuturnitag and the belief/conviction that said
practice reflects, or is, lavoginio iuris).*® In passing, however, it must be indicated thaingythe
drafting of what was to become article 38, Argeatmmoposed to rephraseter alia, the provision
pertaining to CIL from 'international custom, asdewice of a general practice, which is accepted as
law' to 'international custom as evidence of a fwadounded on principles of humanity and

justice and accepted as law'. Such a reformulation esiggmthe essential principles argued for in

11 2001:119 and 1986:180. Dunbar 1978-1980:2 sthwsinternational arbitration tribunals have adsmepted this
definition as authoritative. See also Ragazzi Z8®2vho also accepts article 38 as having beeritivadlly
regarded as an authoritative statement of inteynatilaw's sources.
Kammerhofer 2004:541 confirms that most worksgieimg to the sources of international law 'stathvirticle 38
of the Statute of the ICJ as the fountainhead eif ttiscussion'. Kammerhofer submits that few wagksbeyond
article 38 and, even if they do, 'most of thosey@iesent supplemental, additional sources, butalajuestion or
do away with Article 38 as the basis'. Kammerhofeid at 541-542, then distinguishes between tppreaches.
Accordingly, some scholars deem article 38 to be aathoritative statementhence, a formal source) of
international law's sources. In this view, 'formrsalirce' connotes that this norm is responsiblehfervalidity and
origin of subsequent rules, which are dependent tipig norm. In this view, article 38 (1)(b) oktBtatuteitselfis
held to be the norm which confers validity to gb$t-1920) customs, establishes them as part efiational law
and constitutes their 'pedigree’. Kammerhofer,ilmiontinues that it seems unusual to find suchngvortant
fundamental source of international law in a tre@tipeit an important one) which postulates the fama specific
tribunal (albeit an important one). Furthermorewhs it possible for a specific treaty to conttie formal source
of treaties in general (article 38(1)(a))? On dwatrary, other scholars deem article 38 to embibaycorrect
statement as to what constitutes the formal sowtasternational law. This position effectivelgaognises non-
Charter norms while the first approach entails tiet Charter provision is the norm-conferring bimgliforce.
However, this seems unlikely as there could foralslyeexist sources of international law not reféecin article 38.
In the latter regard, see Pellet 2006:700 and 710%ust be noted, as Ochoa 2007:122 finds, thhbagh various
considerations of CIL begin, conceptually or chlogaally, with article 38 of thétatute of the IGJcustom was
naturally part of international law before tBtatutés existence. Further, this provision has beeticisgéd and
Gamble 1981:306, for example, describes the listoofrces in article 38 as a 'shopping list'. Hzeits the false
simplicity of article 38 with many of the miscontiems about the sources of international law. &ese Cheng
1982:250-251 and 1983:513-514, Pearce 2003:12%tPiblid at 679-680 and 749, as well as Trimbl8&309.
See, however, Pellet, ibid at 702, who indicates thany of these criticisms against article 38rigplaced when
considering the article in its own context rathert as a doctrinal analysis of international lawrses.
13.2001:119. See Pellet 2006:749 who indicatesatiabugh this distinction is accepted today, it whesarly not the
intention of the Committee of Jurists of 1920 (wirafted the provision) to break up CIL in this fesh See
Cassesse 1986:180-181 and 2001:120 who statepr@ice comes about due to economic, politicamnditary
demands, but that, with increasing acceptance esuiescence rather than opposition, this practieenderstood as
a command of international law and it is due to Ititer belief that the practice is believed todidigatory and,
hence, the economic, political or military consat@ns which initially played a role are not theusze of the
practice's obligatory nature.

12
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the present dissertation in the context of IHL amticates the importance of natural law virtues
during the establishment of article 38. Howeveis isubmitted that since the ICJ has to address
non-natural law branches of CIL, the inclusion ofls a Martens clause-like phrase was bound to
be rejected due to the ambit of the ICJ's operatioRurthermore, a provision which would have
allowed the Court this amount of leeway to legsslawvas hardly to commend itself during the
1910s. Nonetheless, the movement away from & simpirical approach towards a normative one
seems visible in this proposition and, if the mantr court's jurisdiction was limited to natura
branches of CIL, like CIHL, would arguably have i a stronger foothold. Still, the evident
desire to alleviate the rigidity of only applyingles and principles of international law was
illustrated by article 38(2) allowing the ICJ tdimited extent to decide a mattex aequo et bonid

the parties agree theretb.However, regardless of its history, evidencetafespracticeysug and

a psychologically felt pressure to be boumgigio iuris) constitute the traditional two-element

theory of the existence of CI.

Thelocus classicupertaining taususis thedictumin theNorth Sea Continental Shelf Cas&tate
practice, including that of States whose interests specially affected, should have been both

extensive and virtually uniform’”.

However, CIL theory omits to give guidance whenleatng the relative weight to be afforded to

14 Pellet 2006:688. [Emphasis added.]

!> Pellet 2006:700.

6 Kelly 2000:452. See also Thirlway 2006:122 aslvasl 1972:46-47 and 14Blicholls 2006:237-238 and 243,
Schmitt 2007:132, Cohen 2007:75, Cowling 2006:7&nlklson 1995:177, Guzman 2005:122-123, Elias $995:
Bruderlein 1991:581 and 585-587, Pearce 2003:138 Roberts 2001:757. See also Ochoa 2007:121 and,
especially, 132. Also compare Brierly 1963:59-B@ers 1995:136, Quéguiner 2008:162, Paust 2006(G02ning
1991:214, Bugnion 2008:66, Cheng 1982:249-250, Kopeas 1937:129 and Schwebel 1979:303. Kunz
1953:666-667 succinctly described the two 'cond&imf usage andpinio iuris as follows: 'The elements of the
first condition, “usage,” are the following oneshéfe must be a “practice,” whether of positive art®missions,
whether in time of peace or war.... This practicastrhave been continued and repeated without iggon of
continuity. But international law contains no mlas to how many times or for how long a time thsctice must
have been repeated.....As to the problem of howelyithis usage must have been practiced, intemetitaw
demands a “general” practice, not a unanimous ofkat shows the untenability of the consent theofythe
pactum tacituntonstruction. For, if it is the case of a custoyrrate of general international law, created byegah
practice, such norm is valid for new states andoferexisting states which hitherto had no oppaiyunf applying
it....The usage, thus determined, must be couplédtive opinio iuris. The practice must have been applied in the
conviction that it is legally binding. When theaptice even for a long time and without interruptioas been
applied only in the conviction that it is morallinding or conventionally binding, a norm of intetioaal morality
or a norm ofcourtoisie internationalenay have come into being, but not a norm of cuatyrgeneral international
law...Protests by other states or declarations tthey, even if submitting to this practice, do sdyoex gratig
protests against the norm on which an internatidealsion is based, even in carrying out this decjgrevent the
coming into existence of a new norm of customanmyegal international law".

" North Sea Continental Shelf Cask369 ICJ Rep 3:43. Or, to use another phras@hakvay 2006:124 does, the
practice must be 'widespread and uniform'.
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different kinds of state practice and how to measwonflicting types of practic®. Accordingly,
there is much debate as to what counts as statdiggraand how to evaluate the relevant
information for purposes of CIt> Thus debates rage about the respective value &ittibuted to
the acts and statements of state practice. Sonmaimathat only physical acts are relevant, thus

rendering diplomatic protests and resolutions efltimited Nations excluded from state pracffte.

Meron indicates that the recent trend has beerdatmoeate on what constitutes practice. Hence,
actions and omissions, verbal and real acts arenelgeto be relevant state actions for the
establishment of CIEX Hence, some candidates for state practice to lawerged from
international legal theory include policy statensemiplomatic statements, official manuals, press
releases, directives to armed forces, comments rbgdgovernments regarding draft treaties,
judgments of national court$,decisions of executive authorities, legislatiofeagings before

international tribunals, resolutions and statememdsle in international organisations, the adoption

18 Kelly 2000:503. Also compare Roberts 2001:784 Bperrs 1995:136.

18 Kelly 2000:507. See also Kelly, ibid at 500, aAdzman 2005:125-127. In this regard, Kammerhof&4ZP5
mentions the ambiguity inherent in the notion aftstpractice as '[ijn a sense, all that statesloaor omit to do can
be classified as “state practice”, because thdiatieur is what they do (the “objective elementigat is also our
only guide as to what they want, or “believe”, t® the law'. Kammerhofer, ibid at 528, identifi@®tmeanings
which may be attached to the concept of state ipeaciThere are two different concepts of statectica: the first
option is a narrow and purposeless concept of giatetice. A state acts in its international iieled. All these
actions and omissions are neutral — they are riodtidn that the state wishes this behaviour tprescribed. The
passage of ships through a strait is a behavioegailarity, nothing more. These regularities dfid&our constitute
the material element and can only be employed @istammary law-making if the will or belief on therpaf the
subjects of law — the subjective element — is addéuhly the subjective element lets us know whi¢hthese
become customary law. In essence this means thiat gractice is merely a regularity of fact, naa@m...The
second option is a wide and purposive conceptatéSpractice means any act or statement by a fstatewhich
views about customary law can be inferred [refer&kehurst 1977:53]".

Kelly 2000:504 refersinter alia, to the views of Anthony D'Amat&oncept of Custom in International Law
1971:87-90. Regarding the concerns pertainingdiergial new sources of state practice, see Col@@7:27.
Regarding the question of what counts as statdipea@kehurst 1977:1-4 and 7 refers to D'Amat@éswthat only
physical acts are relevant (see also Kammerhoféd:825-526 regarding the Akehurst-D'Amato debat&he
argument raised by D'Amato, according to Akehussthat claims and statements of states are higtdly to be in
conflict with each other whereas physical acts wit similarly conflict with each other. Akehursbunters this
contention by indicating that physical acts of etamter semay be conflicting as well as within one stateceim
state may act differently during different times different departments can act differently at tfane time.
Accordingly, physical acts are not necessarily momesistent than claims or statements. Furthernitoieedifficult
to separate what a state does and says.

21 2006:361. Regarding omissions, see also Aketi@87:10, Mendelson 1995:199, Tunkin 1961:421 amdS®
Lotus CaseP.C.1.J. Series A No0.10 1927 at 28. For the Vileat state practice does not have to be a statais o
practice, since it can acquiescence to the practicether states, see Akehurst, ibid at 23-24, Rziga002:60,
Trimble 1986:679 and Cassese 2001:123.

For the rejection of domestic judicial decisiorss reflective of state practice, see Kelly 2000:508- For the
contrary, see Pellet 2006:788. Akehurst 1977:91desational legislation and court decisions to beeptially
relevant sources of state practice, maintaining tha ILC accepts domestic legislation, judiciacidens and
national regulations as important evidence of spaéetice. Kelly, ibid at 526-528, admits that wieknown as
CIL is largely judge-made or judge-confirmed. Thseholars place emphasis ditta, concurring opinions and
dissenting opinions as having value in the deteation of CIL norms. See also Bodansky 1995:209-@1d® Hall
1924:15-16.
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of resolutions referring to CIL in internationalganisations? treaties* judgments of international
courts and tribunafS, opinions of national law advisors, reports prodlibg the ILC and state

commentary theretd, official instructions to diplomats, consuls, maliy and naval commandéfs

2 Meron 2006:361 thus lists the findings of the IEACommittee on Formation of Customary Law, relyarglan
Brownlie, regarding relevant practice. For a ferthist of state practice see Meron, ibid at 3G2e also the lists of
Akehurst 1977:53, Pellet 2006:751 as well as Rog@é@8:195 and 202. See also the comparable ligtuoiz
1953:667-668 who adds that extreme caution isaddein that each element should still be congidesn its own
merits. Regarding the relevance of resolutions eraidconferences of international organisations, Aeehurst,
ibid at 5-7. However, Kelly 2000:454-455, 486, 488®1 492 indicates that relying on these non-bigpdésolutions
as practice for determining CIL is controversiaht this point the difference between traditionadamew CIL
theories might be illustrated by the fact that 'Neik theorists expand the list [of state practitejnclude drafts of
the International Law Commission, resolutions & United Nations General Assembly, and recitaist@rnational
instruments. The International Law Commission udels the cumulative practices of international oizgions
and the common application of national legislafiordifferent states as evidence of CIL'. See Kdlhyd at 500-
501, in this regard. Kelly, ibid at 484-485, disses the 'new CIL' theorists, thus: 'The premisénefv CIL"
methodology is that unanimous and near-unanimaautons and declarations of the U.N. General Adsdg and
other international fora constitute a consensulegal norms providing clear evidence of thgnio iuris of nations.
“New CIL” theorists assert such norms quickly beeo@8iIL based on little or no practice. This positflnds some
support in recent judgments of the 1.C.J., busiténtrary to past understandings of CIL as bagexh the actual
practices of states. A few theorists even belibe¢ enacting a resolution alone is sufficientrieate custom. This
“new CIL” approach is the preferred methodologyhafman rights activists and environmental advocated,is the
primary basis of the human rights and environmembas..'. On this view, UN Resolutions, althoulgéytare only
recommendations to members, would become evidehopimio iurisandusus States widely reject the view that
an accumulation of non-binding instruments credesl obligations. There is no method to determirieen
enough non-binding instruments change into bindegnl obligations. Hence, Kelly, ibid at 506, fsadU.N.
General Assembly resolutions, resolutions of irdéomal conferences and U.N. organs, and drafteeof.L.C. are
similarly problematic as state practice. Resohgiare not concrete state behavior, nor even statsnthat imply
acceptance of norms opinio iuris. While they do provide some evidence of aspiratigoals, it occurs in a form
that is impossible to objectively evaluate. Abstrand non-binding, these resolutions neither usliwhat states
consider as legally binding norms, nor what theyulMtobe willing to accept’. Likewise, the ICJ ifséih the
Advisory Opinion on Nuclear Weapons of 1988J Reports 1996:254-255 par. 70) has held thhbwegh the
resolutions of the United Nations are ripso factobinding, they can have normative value. Therefthese
resolutions may provide evidence for the deternonadf a rule or the existence opinio iuris However, before
being accepted as such, these resolutions musirtsidered in light of their content and adoptioogrisant also of
any opinio iuris which may pertain to its normative nature. FartHar discussion on resolutions see Gunning
1991:222-223, Byers 1995:117-118, Thirlway 19727181and Ochoa 2007:177. For the opinion that these
resolutions do not establish state practice (onotodo so when considered in isolation), see Schive®79:302,
Ochoa, ibid at 178, and Bugnion 2008:68. For tieevithat a rule of CIL may arise at an internaticcanference
even before the signing of the convention if itgisnerally accepted through, for example, consessasSohn
1986:1077-1078. For the view that these resolstghould be taken into account with the totalitytef evidence,
see Cheng 1982:257, Charney 1986:993-994 and Sehwieidl at 304. The latter approach may alsoriferied
from theCase concerning Military and Paramilitary activiién and against Nicaragyaudgment of 27 June 1986
(merits) par. 188. However, see the criticism tAibato 1987:101-102.

% Regarding treaties as possible state practice Ds&mato 1987:103, Akehurst 1977:43, Pellet 2006; 7Baxter

1965-1966:278, 286 and 299-300. It is observedBhaxter, ibid at 286, that IHL treaties, aimed attpcting

individuals' human rights, have a broader claimapplication as compared to treaties only concemigd the

economic or political interests of states. Hunemn treaties build on the provisions of prior fanitarian treaties;
accordingly, acceptance of the older, more gerstaaldard embodied in the earlier convention assgmtative of

CIL seems highly likely. See generally Guzman32062 and Roberts 2001:766.

Akehurst 1977:11. However, see Kelly 2000:505-80f accepts judgments of international courts @isions

about CIL rather than state practice itself and, heroe, merely supportive in establishing CIL. Se® &syer

2006:245-247 and Jennings 1996:3.

Dugard 2005:29. However, Bugnion 2008:68 rejehts notion that the decisions of international urils are

constitutive of state practice since these tribsiaaé international.

2" Brierly 1963:61.
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and the conduct of international organisatiths.

Regarding IHL, Quéguiner submits that two typespo#fctice may be distinguished, namely
behaviouralpractice andliplomatic or verbal practice. It is only when one evaluates all afsth
types of practice that a conclusion may be reachwbeéther the necessamysus has been
established® Bugnion identifies the military manuals of statestional legislation aimed at
prohibiting war crimes, official statements, diplatic correspondence, opinions of states voiced at
international conferences, protests, reports abastin the theatre of war and decisions of nationa
courts as relevant to establish whether a rule Ibf_LChas materialised? Some of the problems
which occur when trying to determine the extenttloé behavioural practice include that the
intensity of the animosity between combatants oftanses violations of CIHL, information of
conduct on the battlefield is difficult to obtaimda relatively unreliable and the psychological
element is difficult to determine when the act smenitted rather than when retrospective
comments are made after the armed hostifffiealso, the traditional approach to CIL would limit
practice to the actions of the combatants whichlevbardly constitute ‘general’ or even 'accepted
as law' behaviour. Furthermore, actual combataitatbiour might frequently be difficult to
ascertain as it may often entail omissidhsHence, in theTadic case the International Criminal
Tribunal for the Former Yugoslavia (ICTY) conceddt, in the case of ascertaining custom in
IHL, it is extremely difficult to identify the acal behaviour of troops on the field for determining
whether they complied with or disregarded certaiandards of conduct. This problem is
compounded when independent observers are bamedtifre theatre of military operations and the
relevant information on the actual conduct of Hibes is often either withheld or manipulated.

Due to these factors, the ICTY emphasised thaamed, for the ascertainment of CIHL, should

8 Akehurst 1977:11.

29 2008:162. Kelly 2000:478 submits thaban liquet(refusal to decide) should be announced when ptatgtice is
insufficient, thus stating that no relevant CIL marexist. This idea is inherent to CIL, which déstaules, not an
entire legal system.

30 2008:67-68. See also Bruderlein 1991:587. lmmédo international conferences, see CassesselB33684 who
identifies four processes through which generarimtional law may arise. With regard to natideakl sources
contributing to CIL formation, see Charlesworth 838. Sassoli and Bouvier 2006:134 state thaheOfactors
must therefore also be considered when assessiatharha rule belongs to customary law: whethetifipe as
practicelato sensuor as evidence foopinio iuris, statements of belligerents, including accusatiagainst the
enemy of violations of IHL and justifications fdretir own behaviour. To identify “general” practicgatements of
third States on the behaviour of belligerents andaoclaimed norm in diplomatifora have to be considered
similarly. Military manuals are even more impottapecause they contain instructions by Statesaiesig their
soldiers’ actions, which are somehow “statemenésreg interest™.

3 Quéguiner 2008:162-163. See Sassoli and Bouvd@6:234 who also indicate that secrecy and proman

manipulates the truth regarding state behavioundwartime.

Sassoli and Bouvier 2006:134. A further problemght occur when it has to be established whethsoldier's

actions are constitutive of state practice or not.
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essentially be placed on military manuals, offigiEdnouncements of states and judicial decisions.

Regarding state actions, it seems as though, becsiades are simultaneously subjects and
legislators in the international arena, a statehinagt contrary to CIL and hence illegally, butttha
the action, in itself, might lead to the creatidraanew customary norm. The effectiveness of the
breach will be determined by the reaction of o#tates thereto. However, '[m]oral customs, and in
particularius cogensorms, are unlikely to be undermined by contraacpice. Furthermore, well-
established customs will demonstrate relative t@ste to change because new state practice or
opinio iuris must be weighed against a wealth of previous aeonractice®* The amount of state
practice needed to form a rule of CIL will evidgnthen, also depend on whether a prior rule needs
to be supplanted or ndt. The practice needs to be general, but not uniker8his is especially
relevant to armed conflicts where battlefield pigecimight be rather sporadic and dependent on the
circumstances of the particular cd8e.Traditionally the repetition of acts is necesséoy the
creation of a new rule of CIL, with rare exceptia@mnceivable. Discontinuity may impede the
formation of a new rule of customary law dependimgthe nature and circumstances the?éof.
Nonetheless, a small number of inconsistenciegactjge, unlike major inconsistencies, will not
bar the creation of a customary rule as practicstrbevirtually — not absolutely — uniforrif.
However, as Ochoa states, the time needed for mdatien of a CIL rule and the degree of

consistency and widespread acceptance theretolidepnatic as these factors are to be determined

% 1CTY, Appeals Chambeiladic, Decision on the Defense Motion for Interlocutégpeal on Jurisdiction, October

2, 1995, par. 99. Meron 1987:361 concurs that itery difficult to determine state practice durtmggtilities and,
subsequently, he submits that manuals of militawy &nd domestic legislation concerning the impletatgon of
IHL in the domestic system should be deemed goadkare of said state practice and possibly evestititive of
opinio iuris.

3 Roberts 2001:784-785. For the alteration of a thtough the disregarding thereof, see Akehurg?®and 20-21
as well as Meron 2006:371-372. Meron, ibid, opittest the ICRC Study neglected to properly consitiese
violations which do not outright challenge estdi#id rules and, subsequently, that the rules proposey distort
the real picture as some of the norms might hawn hendermined. For the possibility that protesislad be
evidence obpinio iurisand/or state practice, see also Akehurst, ibBBad 1.

% Akehurst 1977:13 and 18-19. At this stage inigpartant to note that Byers 1995:177 indicates thatthreshold
for a new rule of CIL to form is higher when thesean old rule in existence regarding the issuguastion in
comparison with the situation where no such previale existed.

% Cowling 2006:72 and Tunkin 1961:425. Regardingegal rather than universal state practice, se Hisnble
1986:679 and Cassese 2001:123.

%" Tunkin 1961:419-421.

3 Akehurst 1977:20 and 53. In tivorth Sea Continental Shelf Cask®69 ICJ Rep 3:42-43 the Court states that:
'74...State practice, including that of States whioserests are specially affected, should have lbeth extensive
and virtually uniform'. This requirement, accomglito Henckaerts and Doswald-Beck 2005:xxxvi, est#ilat
'[d]ifferent States must not have engaged in sultisiéy different conduct, some doing one thing aodne another'.
Henckaerts and Doswald-Beck, ibid at xxxvii, con# that sufficiently similar practice sufficesdstablish a rule
of CIL. The notion that state practice shouldgéneral, be in conformity with a customary rule bat necessarily
absolutely was also stated in tBase concerning Military and Paramilitary activiign and against Nicaragya
Judgment of 27 June 1986 (merits) par. 186. &ewise Meron 2006:371 and Pellet 2006:753.
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on a case by case ba$is Akehurst further acknowledges that determining pinecise number of
states needed for customary rule creation is diffisince both actions of states and reactions of

n40

specially affected states have to be taken intsidenation.” Naturally, 'specially affected' states

will differ depending on the interest engadéd.

These considerations have to be established osealsacase basis, which, therefore, forces one to
prove a CIL rule in aelative — as opposed to an absolute — manner. '[O]ne lgrpoove that the
majority of the evidencavailable supports the alleged rule'. Also, the entire gsscof proving a

rule of CIL is relative rather than absoldfe.

It is submitted that being mindful of this relatimature of CIL determination is of the utmost
importance when considering the ICRC Study on IHibsolute certainty is highly unlikely in CIL,
but it remains an important source for internatibfewv. Nonetheless when it comes to IHL it will
be indicated that the determination thereof shcaddeasier since the proposed approach thereto

will further its inherent natural law, normative &ia.

Akehurst submits that practice, taken alone, do¢sulffice to create a rule of CIL — it must also b

accompanied by evidence @pinio iuris— the belief that the particular practice is regdiby law*?

39 2007:132. See also Guzman 2005:124-125 and 187-¥though some time will inevitably be necessamy
develop a rule of CIL, according to Henckaerts &ubwald-Beck 2005:xxxix, there exists no particuliane
requirement to ensure the relevant density fromm@umulation of uniformity, extent and representaiess. See
also Kammerhofer 2004:530 and Pellet 2006:752.0 Atsthe North Sea Continental Shelf CasEd69 ICJ Rep
3:43 par. 74 the Court stated that a short perfdire would notipso factoprevent a new CIL rule from emerging,
provided that 'within the period in question, shibidugh it might be, State practice, including tbhStates whose
interests are specially affected, should have tbeth extensive and virtually uniform in the seng¢he provision
invoked..".

40 1977:16-17. See also thorth Sea Continental Shelf Cask369 ICJ Rep 3:42-43 paras 73-74. The approfich o

the ICRC Study, as per Henckaerts and Doswald-B&€6:xxxviii and Henckaerts 2005b:180-180 mighbdie

noted, namely that: '...the State practice concemest be botlextensive and representativét does not, however,
need to be universal; a “general” practice sufficééo precise number or percentage of States iginet] One
reason it is impossible to put an exact figure lm éxtent of participation required is that theecion is in a sense
qualitativerather than quantitative. That is to say, it is siotply a question of how many States participatéhe
practice, but also which States. In the wordsheflhternational Court of Justice in tNerth Sea Continental Shelf
casegpar. 74], the practice must “include that of Sg¢atehose interests are specially affected™. Sedé1924:13
who accepted that, regarding certain matters, taetipe of specific states might have 'prepondenaight'.

Henckaerts and Doswald-Beck 2005:xxxviii gives siacstates developing laser weapons as an exampde of

'specially affected’ state in the context of thegijion pertaining to the legitimacy of blindingdasveapons.

2 Akehurst 1977:13.

43 1977:31. TheNorth Sea Continental Shelf Cask869 ICJ Rep 3:44 — also addresspmio iuris 'Not only must
the acts concerned amount to a settled practidghby must also be such, or be carried out in sualay, as to be
evidence of a belief that this practice is rendeskligatory by the existence of a rule of law reing it. The need
for such a belief, i.e., the existence of a subjecélement, is implicit in the very notion of tloginio iuris sive
necessitatis The States concerned must therefore feel that #ve conforming to what amounts to a legal
obligation. The frequency, or even habitual chamaof the acts is not in itself enough'. Examméspinio iuris
included by Byers 1995:139 are 'context, physictd,aomissions, claims, denials, concealments lamgdubmission
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Accordingly, Akehurst understands tlidorth Sea Continental Shelf Cadesillustrate thabpinio
iuris ought not to be derived from state practice, Buan additional, separate requirement since
'[s]tate practice, including that of States whaserests are specially affected, should have been
both extensive and virtually uniform in the sen§¢he provision invoked; — and should moreover
have occurred in such a way as to show a genexadyniion that a rule of law or legal obligation is
involved'** Opinio iuris, therefore, has various functions in internatiordalv, including
distinguishingpermissiveules from theiobligatory counterparts as well as differentiating between
legal and non-legal obligatiods. Thus, without the requirement opinio iuris the practice of
states will automatically be transformed into CINeedless to say, such a course of events would
leave the concept of 'law' lacking objective megifh In turn, Norman and Trachtman define
opinio iurisas '...a way of referring to the intent of statepropose or accept a rule of law that will
serve as the focal point of behavior, implicateraportant set of default rules applicable to law bu
not to other types of social order, and bring iptay an important set of linkages among legal
47

rules””’ Opinio iuris has also been held to include common understagdihgvhat counts as the

state practice which will be relevant for customiamy formation®®

of disputes to courts or tribunals all may indictiat a state views a particular issue, or behdin&ed to that
issue, as having legal relevance'. For the relevar treaties anttavaux préparatoiress sources abpinio iuris

see Akehurst 1977:45-47 and 51-53 as well as Ba6b-1966:275 and 298-299. For declarations sseis

2001:758 and for the reliance of the ICJ on UN G@a&ndssembly resolutions to establishinio iuris, see Pellet
2006:755. Cohen 2007:75 finds thadinio iuris 'has been commonly found in the statements oé sificials'.

Determining opinio iuris according to Akehurst 1977:37-38 may be influendsd whether apermissiveor

obligatoryrule is engaged. Thus, in determining a perméssive conduct alone may suffice to indicate thates

can act in a certain manner provided that the esgpoe inferred claims that such action is allowabie supported
by the acquiescence of other states whose intareside affected. Regarding obligatory rules,rierfiee of a rule
from state conduct and acquiescence are insufficiestates must make statements that they deenadhén

question to be obligatory and not merely permissibl

4 See Akehurst 1977:50 and tNerth Sea Continental Shelf CasE369 ICJ Rep 3 par. 74. Regarding the need for

opinio iurisin custom formation, see Akehurst, ibid at 53.

Akehurst 1977:33. Examples of non-legal obligagiinclude duties emanating from morality, comitycourtesy.

For the role ofopinio iuris in distinguishing legal from non-legal practiceesalso Elias 1995:502, Thirlway

1972:53, Byers 1995:139, Kammerhofer 2004:530 anai&lein 1991:587.

6 Magenis 2002:429, Kunz 1953:665 and Bugnion 2088:8orman and Trachtman 2005:542 and 571 stateirtha
terms of CIL doctrine, in the absence of stateqidgenotivated byopinio iuris — CIL cannot exist. See also
D'Amato 1987:102 and 104. Kelly 2000:462 also ¢atiks that without a normative belief that a cartation is
legally obligatory it remains habit or convenienaet law. See also Ochoa 2007:125-127 and Oppenh@87:24-
25. Brierly 1963:59, moreover, finds that a custoynaw is a usage felt to be obligatory. Ochbé] at 127-128,
states that some accept custom to comprise a cgtefasage and practice which an authoritative yoaduld
consider to pertain to customary law and would exgdf the matter were to be referred to it. Adingly, custom
is 'that body of practice that has become expeloyea people to such a degree that it has becorle [Eherefore,
norms referred to as custom include usage and lthese norms are accepted, widespread and, dftegstanding.
Hence, these norms become law due to widespreagpiace or practice even prior to a statementabetiect by
an authoritative body. If an authoritative bodlggla court, would find the common practice to béeceable then
this practice is deemed to be law — customary IdNaturally this argument may be extrapolated terimational
custom and CIL.

47 2005:542.

8 Meron 2006:373.

45

171



Akehurst observes that D'Amato holds that an detmn of a rule as part of customary law should
be made before or simultaneously to its being peréal. This articulation may be performed by a
state, international organisation, scholar or artcas long as the articulation is publicised widely
enough for other states to know — or have constidtnowledge — about it. However, this
necessity of articulation becomes troublesome ghtliof the view that 'the instances of such
conduct infinitely outnumber statements that it dbligatory’. Akehurst acknowledges that
statementsand notbeliefsare what matter for the establishmentopfnio iuris. Hence, practice
‘creates a rule of customary law that particulandewt is obligatory, if it is accompanied by
statements on the part of States that such conduabligatory’. Not much different from the
traditional approach which seeks 'evidence of whiates believe," Akehurst prefers 'to look for
statements of belief by States'. On this viewjas been submitted that the traditional approach
implies thatopinio iuris entails thedenuinebeliefs of States'. However, Akehurst submitg tha
state's statements on the substantive contentwaeaof CIL ought to be accepted aginio iuris
regardless of whether the stailievesthe statements to be true or not. Accordinglyew rule of
CIL may arise when states submit that a particatarduct is part of CIL and this assertion is
acquiesced to by other states — all regardlesshaftiver the assertion made was knowingly or
unknowingly falsely made. Furthermore, Akehurdimiis thatopinio iuris must be derived from
statements that something is already law, not firassertions that something is required by
morality, comity, courtesy, social needs or thaiught to be law. Something stated to be morally
obligatory, in this view, creates rules of intefoaal morality and not of international Iat¥. It

must be questioned whether this approach makes seas CIHL context.

Not only did IHL originate frommoral concernsand social needs, as was indicated in Chapter 2,
but very many of its rules were inspired and infedhby these elements. It may be countered that
prior to establishing legal rules, these moral ety were observed for a period of time and states
eventually held them to have become legal obligatiddiowever, it seems as though this ignores
the entirety of the law-forming process. Hencea morally based branch of law (like IHL) a moral
need may very frequently arigeforea legal rule can be created (although this isafsolutely
true — legal rules might emerge due to expedierityvould be true of the most important rules like
humane treatment, protection of human dignity dnedlike), by arguing that the moral desire gave
rise to a legal obligation and that, hence, onlggal obligation exists, seems to ignore the tafth

the matter that the moral concern still existshesmotivating reason for the legal obligation and

49 Akehurst 1977:35-37. See also generally Pear68:286 as well as Elias 1995:507-509 and 514-516.
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thus constitutes an elision in the reasoning pacekherefore, in a morally based branch of law
(especially IHL and human rights law) it must bérmitted that morality becomes so closely linked
with legal obligations that it could (and should@)taken into account directly to derive CIHL.

Thus, unsurprisingly in light of its controversizture, some writers have rejectgunio iuris as

an unnecessary element for the creation of cusdtoAccordingly, if it should be argued thepinio
iuris must be abandoned, then another criterion whichldvbe able to serve these goals will have
to take its place. Thus, another approach has teegtier an obligatory CIL rule from consistent
practice where there exists no evidence to showdheh practice was not meant to be legally
obligatory — thus looking for apinio non-iurisrather than ampinio iuris®* Thirlway submits that
rather than entailing a belief on the part of stdtet they are following existing lawpinio iuris
could be understood as being 'equivalent merelthéoneed for the practice in question to have
been accompanied by either a sense of conformitigttve law, or the view that the practice was
potentially law, as suited to the needs of therirgdonal community, and not a mere matter of
convenience or courtesy'. This view would thusabdenopinio iuristo also provide for the notion
that 'if the practice in question was not requibgche law, it was in the process of becoming’so'.
Charlesworth points out that, from a positivist g@eh, the normative force of CIL emanates from
the voluntarism from which it sprang. Thus, thisw maintains that custom binds subjects because
they have agreed to being bound by it — complidremmmes a precondition for a customary rule's
coming into being> This theory removes the notion of believing ifaa, as is the case with

opinio iuris, and advocatesonsent that something is &l Furthermore, the opinion has been

0 Kopelmanas 1937:151. Kunz 1953:665 refers to Kopeas' rejection of the necessity @finio iuris in the

formation of CIL. See also Mendelson 1995:204-208.

L Akehurst 1977:33-34. See also Kelly 2000:452-a68 Elias 1995:503-504.

52 1972:53-55. Thirlway, ibid at 55-56, continuesittithe traditional elements should be inverted e & state
initially acts in a particular way under the infhee of aropinio iuris that the particular conduct is necessariaas
and not comity or courtesy and, hence, that asultref such practice a legal rule emerges. Naziesis, Thirlway,
ibid at 73, still demands some actual usage ofll@aged abstract rulde lege ferend# concrete facts or the clear
intention to make the rule law by states in ordezrisure that the rule becomes binding.

3 1998:44. See also Kammerhofer 2004:533 and Savi@79:309. Coleman 2004:1520-1521 also deerntesstia

tacitly consent to be bound by CIL through theirtiggpation in custom formation and world affairsgeneral. For

the view that CIL is dependent on the recognitiol @acceptance of states (and criticisms thereaf) T’enkin

1961:422-426. For the functional equationopinio iuris and consent/will regarding the process of perngtta

new CIL rule, see Elias 1995:501, 509-513 and 520.

Kammerhofer 2004:533. See Thirlway 2006:121-12 w&lso refers to the approach of deeming all cndtobe a

type of tacit consent. Also compare Kelly 2000:508 seems that Kammerhofer, ibid at 535, claitmat tthe

boundaries between consent and belief are beinglgaduby modern theories as theories all includé iwisome
form or another in their view of CIL. For the débdetween the voluntarist approach (based ompdsiivist
emphasis on state will) which accepts custom ascaé &greement and the approach of viewing theestilip
element as a belief in some conduct as legallyiredwor compelled (thepinio iuris approach), see respectively

Mendelson 1995:180-194 and 194-202. See also Msorebid at 183-184, 204 and 207-208, for thensigbion

that the subjective element of CIL is not an ingblé requirement of CIL and, hence, frequently silyaus in the
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maintained that customary law applies to statespective of whether they would have wished to
accede to it or not, had the choice been giverhemf® However, it is submitted that tacit
acceptance of a rule of CIL by the internationahownity seems to be an unstable fiction with
which to determine the subjective element of Clln this regard, the tacit agreement can be
critigueda la Mendelson because it seems to assume that ahsitéme to learn about the rule,
consider it and then decide to abide by it. Ndlyréhis could not be a true reflection of reality

all circumstances. Consent, the approach of tegipists, therefore, proves problematic.

Consequently, it is necessary to indicate somehef doncerns that have emerged from this
traditional approach to ascertain CIL. Indeed, @uyvstates that the existence or not of one or

both of the elements of CIL is probably the mositested area of international litigatioh.

At the outset it must be noted that due to theelangnount and variety of actions performed in the
international legal order it might become diffictdtestablish whether the normativity threshold has
been crossed between a legal and a non-legai®riferthermore, evidence of state practice is often
unavailable and it is uncertain whether states edves view it as important since they frequently
neglect to collect evidence of°it. Moreover, the application of the traditional agpgzh to IHL is

also not straightforward at all: 'Indeed, in a domia which violations are as frequent as they are

flagrant, is there any hope that the conditionsepketition, widespread practice and consistency —

‘case, where there is a constant, uniform and uigarobs practice of sufficient generality, cleardking place in a
legal context and unaccompanied by disclaimerd) wit evidence of opposition at the time of the 'sufermation
by the State which it is sought to burden with tustomary obligation, or by another State or grofStates
sufficiently important to have prevented a geneuséd coming into existence at all'. See also Guz@@05:143-
144.

> Best 1997:370 and Meron 2006:357.

% Mendelson 1995:185-186 and 193-194 and see alkbp 2G600:473-474.

7 2006:71. Cohen 2007:76-77 indicates that it éqdiently difficult to ascertain CIL and the processsifting
through, sometimes conflicting and sometimes abuinda limited amounts of, state practice asplnio iuris is
time-consuming. Disagreements about these ruéealarndant and criticisms are bound to follow wthesse rules
are determined. Cohen continues that criticismd thaule was wrongly identified, state practice amectly
evaluated oopinio iuris over-emphasised, frequently occur. Kelly 2000:48%d similarly, ibid at 450, 453, 465,
516-517, 534 and 536) also criticises the moderadgigm of CIL theory as controversial and suscéptib debate
as: 'There is no common understanding of how terdenhe CIL beyond the ritualistic words of “genesthte
practice accepted as law.” There is no agreed sneadetermine thepinio iuris element that states have accepted
a norm as law...There is no common understandingvloat constitutes state practice that providesntlagerial
evidence of custom...There is no common undergtgnathether CIL is based on consent or geeeralconsensus
of states'. This causes Kelly, ibid at 475, 50@ &93, to argue that CIL ascertainment is suscleptib
manipulation seeing that CIL legal theory reliesammcepts that are 'empty vessels in which to pma's own
normative theory of international law'. See aldm@esworth 1998:44 and Kammerhofer 2004:551-5BRnbar
1978-1980:18 also questions the existence of @iLany event, there is little evidence to supploet view that it is
“objectively definite, uniform and, above all, coaigory”. It seems almost impossible to hazard aistc and
satisfactory definition of customary internatiofeal. What, for example, is the meaning of a “gehpractice” and
how is one to know if it is “accepted as law"?'

% Weil 1983:415.

%9 Kelly 2000:472 and 475.
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all sine qua norzonditions for the consolidation of a customarymme- can be fulfilled#”

Kammerhofer states that the traditional requirenaérapinio iuris, which is deemed the orthodox
method to determine the subjective element in @lthe most controversial and least understood
element of CIL formation. Essentially the debatta#ds a paradox since creating rules of CIL
seems naturally unintentional and indirect; butttma other hand, law-formation usually entails an
intentional, willed actioi® Byers refers to so-called epistemological probémeceopinio iuris can
only be known through the available evidence, ngrsglte practic€? Akehurst alludes to another
concern sincepinio iuris seems to indicate that 'states must believe tmaething isalready law
before it canbecomelaw'®® This problem entails the assertion that practiaes ppinio iuris
constitute rules of CIL, i.e. in order to create thorm there must exist a belief that the state is
acting in conformity with a juridical duty, but +#nse a rule of CIL has not yet formed — the beakef
not based on a judicial foundation. Thus, the gemece of a rule of CIL would presuppose that the
state initially acted in legal err8t. Naturally, it seems highly unlikely that all relef CIL extant
today emanated from such mistaken beliefs. THisfba&f acting in conformity with a judicial duty
would also seem to indicate that the norm doeseidddready exist and, accordingly, could not
have emanated from state practice but ought td s@marately. Construed thus the norm is not one
of custom through state practice but a norm prexpdiich practic® Cheng submits that this

circularity problem entails a misconception aginio iuris. Hence, he believes thapinio iuris

69 Quéguiner 2008:162. To these concerns, thoseyefsB1995:136 might be added, namely that stataliegand
the alleged objectivity of the customary law cregtprocedures are not as straightforward in practic
2004:532. Furthermore, for the cognitive problefmwhether a state can believe, see Byers 1995:C86¢n
2007:119, Mendelson 1995:195, Cheng 1983:530 aridwHy 2006:123. For the controversial natureopinio
iuris, see Mendelson, ibid at 177, Thirlway 1972:47 &@&idkeng, ibid at 530. See also Kelly 2000:498 fa@ th
argument that it is impossible to determine dpénio iuris of states objectively in a world with so many daesr
interests and cultures. Subsequently, all thedhias aim to establisbpinio iuris reduce the needed communal
acceptance of a norm to a fiction.
1995:136. Hence, in the case of IHL, where maugsr require abstention from actioopinio iuris might be
problematic to determine, as was apparent in tiCOGtudy, according to Henckaerts and Doswald-B&€5:xli.
For the view thabpinio iuris is frequently inferred from the consistency andegality of state practice itself see
Meron 2006:366 and Kelly 2000:470 and 475. In teigard Dugard 2005:34 submits that: 'Proobihio iuris is
difficult to produce. Consequently, it is argueg $bme jurists thadpinio iuris will be presumed when there is
evidence of a general practice in support of ai@dér rule. The judgments of the Internationau@mf Justice in
theNorth Sea Continental She&lasesand theNicaraguaCase however, do not endorse such a presumption'.
1977:32. See also Kammerhofer 2004:534 who ibelicthat ifopinio iuris is understood to indicate a belief in
something as law, then it would only refer to erigtiaw.
® Tunkin 1961:424, Kunz 1953:667, Thirlway 1972:4All as Norman and Trachtman 2005:544 and 5&@. a%o
Ochoa 2007:132, Elias 1995:502-503 and 507 as a&llGuzman 2005:124. Byers 1995:136 calls this the
chronological problem,'...requiring states creatirgyv law to believe that they are behaving in adance with
existing law'. Thirlway 2006:122 puts it succinctlyow can a practice ever develop into a customaleyif States
have to believe the rule already exists before thets of practice can be significant for the doeaof the rule? Or
is it sufficient if initially States act in the ntaken belief that a rule already exists, a cas®ofmunis error facit ius
(a shared mistake produces law)?'
% Tunkin 1961:424.
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merely entails what a state perceives the law tatt#ny given moment. It simply means that the
state accepts that a particular norm has a legtidr than a moral or social) character and, thus,
embodies legal rights and dutfés.Akehurst advances another possible answer toptioislem,
namely thabpinio iurisis 'a belief that conduct is required by soemé&ra-legal normsuch a belief,
coupled with practice, creates a rule of custonlawy. Nonetheless, although there exists a
significant overlap between rules of CIL and préumgi notions of justice and social needs,
Akehurst submits that this overlap is not very agiee. Thus, even though a sense of moral or
social obligation accompanies state practice &sdoot necessarily follow that a rule of CIL will
emerge’ In this regard the ICJ in tiouth West Africa Casibserved:

Throughout this case it has been suggested, directindirectly, that humanitarian considerations
are sufficient in themselves to generate legaltsigind obligations, and that the Court can and Idhou
proceed accordingly. The Court does not think $ds la court of law, and can take account of moral
principles only in so far as these are given a@efit expression in legal form. Law exists, is&d, to serve
a social need; but precisely for that reason it danso only through and within the limits of its ow
discipline. Otherwise, it is not a legal servicattivould be rendered.

It is submitted that this reflects an extreme legasitivist approach Non-legal phenomena are
dismissed out of hand. It is submitted that tlyiget of approach may lead to the exact same
arbitrary decisions which would follow when a nafuaw adherent exceeds the bounds of reason
to further his own interests. This is becauseaghgroach of the court tends to the other extrende an
manipulation of sources becomes a real possibilitjow, for instance, will it be determined
whether the moral principles were given 'sufficierpression in legal form'? This again returns to
a subjective value judgment. It is also submittkdt, as was established in Chapter 2, the
contemporary international legal order has seennemas strides in the furtherance of humanitarian
ideals. Morality indeed forms tHaasisof disciplines such as IHL and human rights. dermss,
therefore, that we might be approaching an epodarevhumanitarian concerns might (and should)
inform the legal process. To deny this would dradailure of driving the modern inclinations to
focus on human rights and natural law ideals (ashéwed through treaties, international
organisations, activist groups, states and somitstlogical conclusion. The substantive body of
law would be established on and informed by, butdeveloped from natural law concerns. This
would be anon sequitur It must also be emphasised that the debate doesentre around

invoking morality in a national court of law. Tliebate pertains to invoking these aspects in an

 1983:531 and 548. See also Thirlway 1972:53-55.

7 Akehurst 1977:34-35. [Emphasis added.] An exangplsuch moral considerations not leading to a afiICIL is
aggressive wars which were deemed to be immorgl befiore they were held to be illegal.

68 South West Africa Cas€J Reports (1966) 3 at 34 par. 49.
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international court or tribunal, which were themssl established on such concerns, which
themselves purport to dispense law influenced askdh on these concerns. How could morality

not play a part in such deliberations?

CIL has also been criticised for being doctrinatigoherent and behaviourally epiphenomenal. The
basis of CIL has been described as a ‘fabric abmak acts, woven through a multiplicity of
relations over time' rather than a stable and soétural law foundation of divine principles.
However, at the same time, certain components bfafé held to comprise the foundation of the
entire international legal ord&t. It has been argued that it is extremely difficiflnot impossible,

to derive state practice from the actions of aespatrty to a treaty of parallel application, siade
relevant practice is actually in exercise of theaty rule and not the customary rlfleWhere the
focus is on treaties to which many states are adiypinitiatives to derive customary rules from
those treaties may be viewed as an attempt toroirent the requirement of consent needed for a
state to be bound to a treaty; also, why shoulte s10t party to thAdditional Protocolsof 1977
ratify them if the state will be bound by them inyacase through CIL? Interpretation and
application of CIL is problematic when the worditingreof differs from treaty rules, and CIL may
be unsuitable due to its imprecise, vague natur@riplementation and interpretation in municipal

courts for individual criminal responsibilify.

Weil indicates the trend over the last few yeaed the amount of generality needed for a particular
practice to be subsumed as a rule of CIL has dghéad while the binding nature of that rule, when
it has formed, has become increasingly more generldwever, arguing from a positivist will-
oriented premise, Weil finds this development dms@sting since more and more CIL rules will
now be imposed on a larger number of states eveiracy to their unambiguously formulated

will. 2

% Norman and Trachtman 2005:541 and 573. See algmén 2005:116-117.

0 Bethlehem 2007:8 gives the view of Judge Jennwg® dissented in theCase concerning Military and
Paramilitary activities in and against Nicaragududgment of 27 June 1986 (merits) 14. See atgbl&em in
Chatham House 2005:12 and Guzman 2005:161-162.iMI&87:370 finds that observance of treaty ruley lead
to a blurring of the distinction within the tredbgtween rules that are also customary in naturetlzosk that are
not. See also thdorth Sea Continental Shelf CaskE369 ICJ Rep 3:43-44. Dinstein 2006:10-11 bebetheNorth
Sea casedo imply that the practice of non-contracting pst(as opposed to contracting parties or sooneto b
contracting parties) to have the most weight iredaining whether a customary rule has emerged aftezaty has
been created. This leads Dinstein to state tleat@RC Study deliberately refrained from limitirfiet Study to the
practice of non-contracting parties. See also GHed83:532-533. However, Thirlway 1972:90-91 imdés that
this view curiously excludes those states parttheotreaty from contributing acts to cause its t@tlisation into
CIL. Indeed, he opines that the ratification efaties counts as acts of state practice for Clpgaes.

"= Bethlehem 2007:8-9.

21083:434.
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Furthermore, the argument has been advanced #atottmative force of CIL has been viewed as
illusory seeing that power and national interesésvehat really drive state actiofis.In this regard

it has been argued that:

Rules of customary international law are not #tridhe result of short-term, self-interested
applications of state power, but are instead tlsallreof a complex interaction of shared understagsli
different forms of state behavior, and rules andqiples of international law. Power is an impattabut
not an exclusive, determining factor in the maiatere, development, and change of customary fliles.

CIL can only have authority as source of law iisitpossible to determine whether states have
accepted CIL norms as being legally binding. Thecalled lack of procedural legitimacy also
detracts from custom's worth as source of law @nititernational arena. This argument maintains
that too few states participate in the creatiorthese norms, and that the views of less powerful
states are often ignored in favour of those heldpbwerful states. The process is thus not
deliberative and the integrity of the internationadler is undermined when it seems as though the
values of one or a few cultures are emphasiseodrstitutive of obligations for alf  However, is

this true in the context of IHL? Is suffering notiversal? Is the unnecessary death of an innocent
child not something to guard against at all codis? nations have diverse interests when it comes
to the suffering emanating from armed conflict? the universal ratification of th&eneva
Conventionsnot precisely reflective of a universal commitmeatvards the victims of armed
hostilities? It is submitted that the vicious,caipus situation of war furnishes the exception rghe
the sentiment that one culture's values are fugthéo bind another gives way to the ideaudfi
fratelli.”® Meron states that: 'After all, customary humardtalaw for the most part prohibits acts
that everyone would assume to be criminal anywaper murder, torture, deportations, pillage,
attacking civilians’” Does this not confirm some sort of correlationeen CIL, natural law and
IHL?

Cassese deems custom to be an unsuitable instrdoreeffecting legal change. This is due to

custom's inherent uncertainty as it is unwritterd ats development is often slow (to the

™ MacLaren and Schwendimann 2005:1219 refer to fleevss of Goldsmith and Posner into whose views this

dissertation does not intend to go in any detaWagts 2004:1031-1040, Golove 2006:335-339 as aslNorman
and Trachtman 2005:541-580 elaborately do this.

" Byers 1995:179.

S Kelly 2000:453, 457-458 and 465. See also Kyl at 531-532, and Roberts 2001:762.

® Dunant 1986:72 —Tutti fratelli — ‘all are brothers!" was the sentiment of theneo of Castiglione, who helped
Henry Dunant take care of the wounded after thdeBaf Solferino in 1859.

" Meron 2005:821.
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disadvantage of especially Third World states)soAthe international community of states is much
larger than when custom was a prominent sourceawf decreasing the likelihood of majority
supportvis-a-visa particular rulé® However, the role of NGOs in this regard is intpot as they
could speed up and facilitate the custom-creatiraggss to the advantage of the international
community’® Doubts have been expressed as to whether custonaddress the needs of 20th
century civilization. However, custom is deemedb® a source from which one can get the
international law he desires without having to garg/thing up as one would do in the 'give-and-

take' process inherent to the legislative proé®ss.

The criticisms thus raised against CIL as sourcdawf are significant, but do they necessarily
outweigh the advantages thereof? Furthermore, lldofahem hold sway over CIHL? It is
submitted that many of these criticisms emanat® fadegal positivist view, which takes unwritten,
non-consensual legal sources to task merely becaluske so-called inherent uncertainty and
manipulable nature thereof. It is acknowledged thase are extremely important criticisms and
attention must be given to avoid and, where necgssdleviate them. However, especially
regarding customary norms applicable to IHL (wilspect it is not the attention of this dissertation
to enter the shark-infested water of attemptinddfend CIL in the broader branch of international
law), it is submitted that there are guidelines atahdards to aid in the process of establishitegru
of CIHL. Free reign is definitely not allowed feubjective, arbitrary determinations in this regard
as IHL has a very long tradition and, as such,dhear objectives and the support of many, visible
rules of CIHL and treaty law which serve as limdas againstmala fide determinations.
Furthermore, as was advocated in Chapter 2, higiaural law principles gave rise to CIHL and
informed these rules; therefore, these rules atbdualigned with the essential objectives of IHL

and, as such, they serve as valuable proof thereof.

Although debates rage over the method of ascen@idliL, the advantagesof this source of
international (humanitarian) law are significantdanconsideration thereof also increases the value
of the ICRC Study's renewed scrutiny into this seur Accordingly, CIL's importance is very
evident as it applies to all states irrespectivaatification. Also, unlike treaties, CIL is more

adaptable to changing circumstances due to itsl fhaturé®® Furthermore, although CIL is

® 2001:124 and 1986:181.

9 Cassese 2001:125 mentions the UN as such an exauplthe ICRC would arguably also fall in thisecpory.

% Reisman 1987:134.

8 Cohen 2007:76 and 89-92 as well as Roberts 2081:%8e also Golove 2006:375. In this regard Coibéhat 77,
finds that 'custom does have the advantage of adtpfior change, although some argue that customgd®too
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uncertain and vague when compared with treaty his,may be an asset to alleviate the rigidity of
treaty law?? In countries subscribing to the notion that costoy law is part of the law of the land,
while treaty law should be made law of the lanatigh the regular promulgation of an act, custom
becomes very important in the absence of the nagesmactmerf® Custom is less exact, but
when it is established after a time from the actiof states, it binds all natiofis. Therefore,
although treaties are used more often, their mionéeld applicability leaves treaties less suited
(compared to CIL) to the creation ofuaiversallybinding international law. This dichotomy with
treaty, being more restricted, and CIL, being mamesersal, motivates a convergence of the two
regimes so that there is an equivalence of tre@yigions with customary — thus, universal — rules.
From this it is clear that the difference betweenla of treaty law as opposed to a customary rule
is important since the regime directly influendes scope of its applicabilif§. It is submitted that
these differences pertaining to the scope of aplpiity indeed provided the significant impetus for
the ICRC Study on CIHL, which substantially focuseddetermining which treaty rules (of those
treaties not widely ratified) were also bindingaamatter of CIHL in order to ensure extended and

enhanced protection to the victims of armed cotsflic

Cassese submits, and it is felt that both the ptedissertation and the ICRC Study confirm his

submission, that custom still has an important tolplay inareas of international law deemed to

quickly (arguing that courts cherry-pick evidendepeactice andopinio iuris to reach desired results) and others

argue that it changes too slowly (because of tlypirement of changed general practice). One exesemt

problem is that the same behavior can constittiterea violation of the customary rule or evidente new rule'.
8 Meron 2006:360, Guzman 2005:124, Cohen 2007:76yl€worth 1998:44 and Pearce 2003:140. Kalshaven
Zegveld 2001:15 state that CIL rules are 'elusimd ancertain’. However, this problem is overcoimeugh
including those rules in a treaty as the substantimntent of these rules can then be discussed@anthented on.
However, as Cohen, ibid at 119 n. 259, notes, tieenainty (which CIL certainly contains) shouldt @ over-
estimated: 'States have followed (and courts hdemtified) customary international law for centsrieEven today,
when many areas of international law have beencextito treaty, courts continue to find new ruleswuétomary
international law'.
Meron 2006:358 and Meron in Chatham House 20058i.ith Africa may be seen as such a country 23&@nd
232 of theConstitution of the Republic of South Africee Paust 2006:605 who also shows that thehpesdfects
which CIL can have domestically are important copsaces of this source. See also Bethlehem 2@ and
Bethlehem in Chatham House 2005:12.
8 Gunning 1991:213, Ragazzi 2002:59 and Chodosh:2995 See also Thirlway 2006:122 and 1972:133 who
indicates that CIL binds the states irrespectiveloéther they participated in the customary rita'sation.
Chodosh 1995:977-980. The effect on especiallyrtbn-treaty party is important, because an equatfdreaty
and CIL would bind the non-party state to the yyea®ee also the comments of Paust 2006:601 irHa Context:
'‘Customary international law is universal in itagk. It is not subject to control by a few actiorghe international
legal process, and it binds all participants irinational and non-international armed conflict$h® extent that it
is applicable to such conflicts'. Hence Casse€¥1:209 states that the importance of custom liethéwide
application it finds as compared to other convergldnstruments since it binds all members of thternational
community, while treaties bind only those statescviatify them. See also Thirlway 2006:125, 1942-145 and
Guzman 2005:119. For the view that CIL has coroeedt to representing a source of universal intiemel law,
since it is held to apply to states irrespectivéheir culture or political system, see Kelly 200&¢.
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be in need of updating and elaboration like thedad war and treatie¥ Thus, br IHL, custom's
universality is also important in that it extend tinfluence of CIHL to non-state insurgents.
Evidently, then, the protections afforded by CIHILthe gaps left by treaty law and, in the process
increases protection of those suffering as a re$utie armed conflidt’ The importance of custom
as source of law in IHL escalates due to the spassibility of developing IHL through regular
treaties. In IHL, CIL is relevant for adjustingligning and even reforming the law. In other
branches of international law treaty law might astér, but in IHL change through custom-creation
may be faster (albeit less precise and detailedinent)®

Thus, despite the abundance of treaty law, it le@s Isubmitted that CIL should be remembered for
establishing the basis of the international hunaaiaib legal order and still exists side by sidehwit
these treaties. To prove that a 'rule' in therimatgonal humanitarian legal order is customary in
nature can be quite difficult, but this in no wastrdcts from the importance of CIL's importance
for this branch of la¥® Indeed, it has been submitted that a finding ustemary status of a
specific rule might ensure increasatral weightof the particular rule and, hence, encourage
compliance theret® This succinctly emphasises the importance ofocnsor IHL — CIHL was
historically formed and influenced by morality andpnversely, postulating a rule of CIHL

furnishes that rule with moral weight and, therefawith improved normativity.

It has been stated that regardless of the developwiethe law of war the parameters of its
application are still set by CIL. Treaties areyoable to give a piecemeal definition of when this
corpus of law should appRl. CIL in the field of IHL has been described as allyubeing
absolutely binding® Furthermore, CIL is essential for comprehendiegty law which is based on
a notion likepacta sunt servandd Accordingly, although IHL is thoroughly codifiedustom is

still of great importanc&  Still, the codification of unwritten principlesida in their

8 2001:126 and the same thoughts are almost fourttim in Cassesse 1986:181-182.

87 Balgamwalla 2006:16.

8 Meron 1996:247. See also Sassoli and Bouvier 2386

8 Henckaerts 2008:118. Byers 1995:127 finds thathidsic principles which are responsible for thacstre of the
international legal order, including treaty-makireye customary in origin. See MacLaren and Schweadn
2005:1223 who state that ascertainisgisandopinio iurisfor rules of CIHL is especially difficult.

% Nicholls 2006:233.

91 Hoffman 2004:233.

%2 Gasser 1993:26.

% Guzman 2005:119 and 121. Here the argument ofptesent dissertation must be kept in mind that LCIH
influenced, permeated and provided the impetusréaty law. See also the comments of Oppenheini:283hat
CIL is the older, original source of internatiofeal. See footnote 145 on page 47 regargiacia sunt servanda

% Bugnion 2008:64.
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comprehensibility, detail and ease of applicability particular case¥. Accordingly, it is
unsurprising that the ICRC produced a written StodyCIHL. It is clear that although CIHL
formed the basis of treaty law, the positivist wpidening of treaty law has permeated the

ascertainment of CIHL.

CIL is especially important in armed conflicts besa it furnishes the participants in both
international and non-international armed conflistgh rights and competencies regardless of
whether they are nationals of a state party to rHevant treaty in which similar rights are
contained. CIL may also incorporate customary humghts, for example pertaining to due
process, into IHL treaties, for example to commaticle 3 of the Geneva Conventiot7§
Evidently, CIHL is a dynamic aspect of internatibfeav — how it develops is determined in the
soundness of decision-making relating to humaaitarieeds and operational challenfesi is
submitted that themoral objectivesof IHL indicated in Chapter 2 should inform and direct
decision-making and, thus, the development of CIMoreover, certain factors cause conventional
(treaty) law to be less effective in the internatibhumanitarian legal order than might be desired.
These factors include the fact thisgaties have to be ratifiebly a party, which many parties neglect
to do, in order to bind that party; the fact thataaticulararmed conflict has to be categorised
order to determine which treaty applies to it (&imd may be very difficult to ascertain as armed
conflicts might have overlapping characteristicend the insufficient, primitive nature of
conventional lawapplicable to non-international armed conflictgymiundermine their protection

during these conflict®

The first factor, that of ratification, does notphpto the fourGeneva Conventionsf 1949 as their
ratification is universal. Nonetheless, if tBeneva Conventiorege shown to be reflective of CIL,

it would enhance thmoral claim for observance thereof as humanitarian fatinds and a basis in

% Gasser 1993:26. See also Bruderlein 1991:589indioates that the renewed scrutiny into CIL seémeflect a

dissatisfaction with treaty law while a desire tmids on a more flexible legal source which coutérgithen the
international legal system is also evident.

% Paust 2006:602-604. Sassoli and Bouvier 2008ik8&ise submit that: 'Although IHL is a branch iyl codified
in widely accepted multilateral conventions, custoynrules remain important to protect victims osuiss not
covered by treaties, when non-parties to a treegyimvolved in a conflict, where reservations hdsen made
against the treaty rules, because internationatical tribunals prefer — rightly or wrongly — to@p customary
rules, and because in some legal systems onlyroasyorules are directly applicable in domestic law'

" Hoffman 2004:249.

% See section 2.1 in Chapter 2, pages 26-30, above.

% Henckaerts 2008:118. See also the statements #fellenberger in his foreword to the ICRC Study mamge x
where he acknowledges the first and third poingsnely the problem with ratification and insufficieregime for
non-international armed conflicts. See also Weardary'sThe Revival of Customary International Humanitarian
Law in Maybee and Chakka 2006:32, Henckaédi& ICRC Study on Customary CIHL — An Assessmévaybee
and Chakka, ibid at 44-46, and Bugnion in Chathaoudd 2005:1-2.
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tradition and community values would be reflectéithe process might also lead to a norm that is
first contractual, to become customary and thebdaalevated tdus cogens Naturally, a norm
deriving its force from both custom and conven@mjoys additional strength in its moral claim for
observance and this affects its interpretatfSnHowever, the factor of ratification is very resew

for treaties such as teditional Protocolsof 1977 as they have not been ratified by allipar@nd
particular important states have failed to ralifgm.lo1 This leads to the result that different armed
conflicts might fall under different treaties amat,cordingly, different treatment of combatants and
victims will be the unfortunate resultt is only CIHL which furnishes a common systemutgs
applicable to all types of armed conflict, irrespee of whether the relevant states have ratified
different treaties® Thus, customary rules may develop outside theytnesgime to cover those
rules not explicitly stated and could, for examgerve to clarify the vague rules Additional
Protocol | Also, naturally, any rules of tHerotocol that have hardened into customary rules will
command greater respéef. This leads Bethlehem to state tikdL might serve as the instrument
through which to ensure the universal applicatidrtie principles of IHL*** It is submitted that
this process is evident from the number of ClHLesuidentified in the ICRC Study which largely

correspond to the Pictet principles mentioned iafitér 3.

199 Meron 1987:349-350.
101 As of 11 November 2010 states partyniither the Additional Protocol Inor Additional Protocol Ilinclude the
United States, Turkey, Tuvalu, Thailand, Sri Lankmmalia, Singapore, Papua New Guinea, PakistapalNe
Myanmar, Morocco, Malaysia, Kiribati, Israel, Indimdonesia, Iran, Eritrea, Bhutan, Azerbaijan smtorra.
States party té\dditional Protocol | but not party taAdditional Protocol ] include: Angola, Democratic People's
Republic of Korea, Irag, Mexico, Syrian Arab Repalsnd Vietnam. States partyAalditional Protocol || but not
party to Additional Protocol ) include: Philippines. See http://www.icrc.ord/dccessed on 19 November 2010.
See also Meron 1996:247.
Henckaerts 2008:119-120, Pearce 2003:137 and 1988:440. For CIHL's roleis-a-visother IHL treaties, see
Bugnion 2008:64-65. See also MacLaren and Schweami 2005:1220, Guzman 2005:119, Trimble 1986:669,
Bruderlein 1991:579-581, Cheng 1983:529, Hampsddi7ZB2 and Chodosh 1995:991-992. However, see the
criticism of Tunkin 1961:428-429 who deems the atamece of CIL as binding on all states to refléwet desire of
some states to impose their will on othelffowever, it is argued by the present dissertatlmat tvith regard to IHL
and CIHL these abuses do not arise because ointherént morality of IHL Furthermore, Gamble 1981:314-315
opines that newly independent states may prefetocuss source of international law since their ipgodtion
therein is more pronounced than with treaties diyeéa existence. In this regard Bugnion, ibid 6t&, states that
the claim that the ICRC Study was intended to aireent the refusal of certain states to rafifyditional Protocols
I andll is unfounded. Furthermore, the ICRC did not idtemforce states to accept norms which they regediut
rather to take stock of which rules the statesadicept due to their customary nature. Thus, tteniion was not to
act against the states, but rather to use theatipeaas basis. However, it could be asked whethemecessarily
wrong to circumvent the refusal of states to actegatties when the provisions in question pertaifuhdamental
norms. Here reference might also be made to ttiettiat, besides unilateral reservationsj amnesclause in a
treaty — limiting the treaty's applicability to the conflicts wherdoth parties are signatories — becomes irrelevant
when the particular treaty's rules harden into ®Hich then becomes binding universally. In thigamel, see Paust
2006:602.
193 Meron 1996:245. Thus, for example, Meron, at 2déicates that CIL may also be important regardirggipons
not regulated by treaties.
104 Bethlehem 2007:6.
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The second concern, that of identifying the natafethe armed conflict, will determine, for
example, whether common article 3 of tBeneva Conventionsill be solely applicable, or the
whether theGeneva Conventionsill apply in their totality, or whethefAdditional Protocol lor Il

of 1977 applies or not. However, the classifiaatid armed conflict can be difficult if elements of
non-international armed conflict overlap with htgés of an international naturé Nonetheless,
many rules of CIHL applicable in international am@h-international armed conflict overlap (as was
also determined by the ICRC Study) due, it is stiteaj tosimilar motivating concerns regarding
the protection of humanity these atrocious conditions. Thus it is fetttn order to apply many
of the CIHL rules during hostilities, the categatien of the specific armed hostilities is not as
important'® Furthermore, Bethlehem submits that CIL may ppdsable beyond States, not only
to armed opposition groups but also to other na@eSactors and individuaf®”’ Therefore, CIHL
remains important even in recent and current hibssilas both state forces and, where they are

engaged, non-state forces must respect CIHL.

The third drawback from the application of conventl law to armed conflicts, that of the
insufficient nature of treaties pertaining to hiitséis of a non-international nature, is very
important. Accordingly, while common article 3tbe Geneva Conventiormmits dealing with the
conduct of the hostilities as sudhdditional Protocol Ilonly applies if it has been ratified by the
parties in question and, even then, its provisamesnot very comprehensi¥®. CIL, however, has
furnished the paradigm through which state practoeld extend the law of war to non-
international armed conflict§? Finally, it must be submitted that, because iesamay be

insufficient as in the case of non-internationaiftiots, CIL may be relevant in the interpretatioin

195 Henckaerts 2008:120.

1% See also the statements of Dr Kellenberger infdrieword to the ICRC Study, Henckaerts and Dosviddk
2005:x, that state practice surpasses what thasessigreed to at diplomatic conferences, 'sincg ofdhem agree
that theessencef customary rules on the conduct of hostilitipplaes toall armed conflicts, international and non-
international'. [First emphasis added.]

197°2007:7-8. See also Bethlehem in Chatham HousB: 220

1% Henckaerts 2008:120-121. For exampiditional Protocol Il provides no provision to distinguish between
military objectives and civilian objects, it fai® prohibit indiscriminate attacks and neglectsettsure that
precautions are taken during hostilities and agaéiresconsequences of attack.

199 Hoffman 2004:238. See Schindler 2003:178, Met@®61246 and ICTY, Appeals Chamb@&gdic, Decision on the
Defense Motion for Interlocutory Appeal on Jurigitin, October 2, 1995 par. 117. See also pargs8338@and 84 of
the Advisory Opinion on Nuclear Weapons of 19€8) Reports 1996 which indicates the customatyreaof many
IHL treaty rules. Henckaerts 2008:122 opines #ithiough the adoption of tf&tatute of the International Criminal
Courtin 1998 improved the recognition of crimes contetitby individuals in a non-international armedftiof) it
still failed to really further the substantive lapplicable to those conflicts, as can be inferrechfthe shorter list of
crimes punishable in a non-international context@spared to those punishable in hostilities ofraarnational
character. Henckaerts continues, ibid at 128, witit regard to war crimes, CIL has played a sigaiit role.
Thus, for example, states, under CIL, may estabiistiersal jurisdiction in their national courtsttg war crimes.
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treaty law'*® Through its use as an interpretive aid, CIL darify ambiguities and fillacunae***

Accordingly, due to the problems pertaining to cartional treaty law's applicability in IHL,

customary law is still very important.

The importance of CIL as source of internationaV ias further confirmed by the view that by
violating a customary legal rule, a state may umdee the entire international legal order since tha
rule may be a link with the broader internatioradl order, thus, a stronger incentive for adherenc
and compliance may emerge from the interconnecssdoiethe rule$*? It has been submitted that
regardless of (or maybe due to) the informal osggai CIL rules, they provide the substantive
content for many branches of international law|udig the procedural framework through which
most of the rules of international law develop a:ht;hngel.l?’ It is submitted, that on this view,
precisely because of its unwritten, flexible nafu@d. seems to function as the foundation which
holds the entire international order togethérThis, of course, is especially relevant for IHhce
CIHL was the initial conventional source of subs&thereof. Therefore, as was also indicated in
Chapter 2, custom is a significantly important ssmupf international law since it is underpinned by
certain general or fundamental principles like, fexample, 'elementary considerations of
humanity'. Some of the principles deemed to be foaslamental are hailed as norms of ius

cogens from which no derogation is permitt&d

Evidently, CIL is a very important source of intational law. This naturally also applies to IHL's
customary source — CIHL. CIL (and CIHL) is a flele source which may provide solutions to
problems on which agreement (and hence treatywas)impossible. This use of custom is already
sufficient for incontrovertible evidence of its iogpance and relevance for international law.

However, CIL (and CIHL) sometimes furnishes theyoahswer to a situation, which might not

119 Aldrich 2005:505, Bethlehem 2007:6-7, Guzman 2026; Pellet 2006:779 and Scobbie 2007:23. SeeGasoble
1981:314-315, Weeramantryihe Revival of Customary International Humanitariasw in Maybee and Chakka
2006:32, Meron in Chatham House 2005:48 and thewford of Kellenberger in Henckaerts and DoswaldkBec
2005:x. Oppenheim 1937:24 also notes the poss#deof CIL when interpreting vague and uncertaattes.

11 paust 2006:603. Article 31 of théenna Convention on the Law of Treati#so enables interpretation through the
paradigm of CIL. Regarding custom's ability td flcunaein treaties or provide a rule when states caneath
agreement thereon, see Gasser 1993:15 and Weergs@he Revival of Customary International Humanitarian
Lawin Maybee and Chakka 2006:32. See also Westok, Eakrlesworth and Strauss 2006:107.

112 Norman and Trachtman 2005:543.

113 Reus-Smit 2004:38 quotes Byers M. 1998ustom, Power and the Power of Rules: Internafid®elations and
Customary International LawCambridge: Cambridge University Press: 3.

114 pearce 2003:125.

115 Best 1997:8. The reference to 'elementary cemaitbns of humanity' was made by the ICJ inGloefu Channel
Case Judgment on merits, 9 April 1949, p. 22. Forhev that CIHL is a useful source infs cogensiorms like
the prohibition against cruel, inhuman and degmdieatment, see Balgamwalla 2006:16.
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have been addressed before. Hence, it might bertlyelegal regime applicable to a particular
dispute. In the light of this, it seems folly tayae for the rejection of CIL (and CIHL) as soudfe
international law. Nonetheless, the most importanttion of CIL (and here especially also CIHL)
is that it is the only legal source which might Bpgniversallyin the international community. The
importance of a universal source of law for theslinational community with its many states,
organisations and various behaviours is self-eviddastablishing universal law during times of
armed conflict is clearly essential as well. Itdsthis reason that the present dissertationeatgin
Chapter 2, for the inherent principles of natural Iwhich initially led to the first tentative
(customary) rules applicable to armed conflictdhe Tuniversal) principles and objectives of IHL
have therefore been immersed in its customary .ruless the customary rules which contain the
spirit and tenor of these principles which, it rgwed in Chapter 2, are so essential to IHL. Also,
CIL (and CIHL) has influenced the most relied ummurce of contemporary international law —
treaties. Accordingly, many treaties were basegrerexisting CIL or are interpreted in line with
existing CIL. The importance of CIHL, then, in piding the foundational source of IHL, and
which itself was permeated and shaped by the widgrlHL natural law principle of humanity,

seems evident.

It is submitted that the so-called traditional aygmh to determine CIL has served a function in
determining the customary rules applicable initkein bello However, and it needs to be re-
emphasised that the present dissertation is conmgeon CIHL and not any other branch of CIL,
the rigid reliance omisusandopinio iuris, as basis, to establish CIHL seems to reflectrapircal
positivist approach. IHL has been argued in thes@nt dissertation to be based upon natural law.
Accordingly, it is submitted that the empirical pogst approach, as basis towards the
ascertainment of CIHL, must be rejected in favouladranscendental natural law approadb
ensure the coherent and harmonious developmeheafustomary rules applicable during periods

of armed conflict.

3. The proposed natural law approach to CIHL deternnation

This section will consider the basic approacheSltodetermination (which, of course, also apply
to CIHL), namely induction and deduction. Thereafthe modern approach towards the
ascertainment of morally influenced CIL rules, liteose applicable to armed conflicts, will be

investigated, before proposing a fundamental, ahtlaw based approach to establish rules of
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CIHL. In this regard those theories of Roberts Kirdis which emphasise the moral nature of CIL
rules will be reconsidered as they already consaynificant valuevis-a-visthe determination of
CIL rules in a moral/natural law based branch of, leke IHL. Some reference will be made to the
ICRC Study's method of postulating CIHL rules, sinthe comparison between the present
dissertation's proposed approach to CIHL and theomgh taken by the ICRC Study remains an
essential theme for the current and next chagdtethe following section, the proposed method of
ascertaining CIHL will also be applied to a selectiof the ICRC's proposed rules in order to
investigate whether the proposed rules might bewecdd by adopting a fundamental, natural law
approach to determining CIHL.

As was seen above, the workings of CIL creatiomnsimmensely contested aspect in modern
international law although it is also one of thedamental aspects of this legal sysi‘é?n]n this
regard, the type of approach adhered to by a scholeourt may be of decisive importance. Thus,
an inductive approachwill attempt to induce the customary law-makingogess from past
situations where customary law was establishedus;Tthe customary rules are derived from the
facts of international life. On the other hande teductive approacls more abstract in that it
derives rules from more general, non-legal, nomdf@Ecpostulates like, for instance, logic or a
normative system like morality or natural law. Bo@pproaches have advantages and
disadvantages. Thusiductionprovides provable empirical evidence, whileductionis internally
logically consistent. However, it has been argtiest law is not the same as facts (except if
everyone obeys the law) and deduction is not prievaBlthough natural law is popular, it has been
argued that it seems as though pure reason idicient to derive an entire legal system from as it
lacks any human interaction. The deductive metitteinpts to base international law on a higher
instance — an authority external to the legal syst®nsidered. A problem with this approach
ostensibly lies in the omission of any human aawiifin the deduction of norms. The norms thus
constituted are not 'positive’ but 'hypothetitHl'.However, it is submitted that in IHL, the nexus
between the foundational natural law virtues ane tfmplementation thereof in customary rules is
intrinsic. Also, the requirement that a norm must be wiedmingly reflects a positivist approach,
which itself cannot justify all norms from withihe law.

A further problem that has been identified with tlesluctive approach, where for instance reliance

is put on natural law, is that it relies on a praption that cannot be proved through empirical

118 Scobbie 2007:23.
117 Kammerhofer 2004:537, 542 submits that these nooukl be termed ‘imagined'.
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evidence. The inductive method leaves the posiegnent of law — the factual nexus which
makes a norm positive — discoverablfe. However, emphasis on empirical evidence seems
reflective of a legal positivist approach towards aiscertainment of CIL. It must be indicated that
it seems inappropriate to insist on a legal pasitiapproach, as basis, while attempting to
determine the rules of a natural law based bramdavo like IHL. Therefore, the current section
will argue for the rejection of the empirical indive (positivist) approach, as basis, in favoulaof
transcendental normative deductive (natural lavpr@gchvis-a-visthe ascertainment of customary

rules in the natural law based IHL.

Meron submits that the traditional approach to ldisia CIL entailed that state practice was
transformed into customary law whepinio iuriswas added, but that this process is now beginning
to be reversed so that after the articulatioropinio iuris, practice is added to confirmpinio
iuris.**® Hence, a distinction has been made betweenitraditcustom — which emphasisesus—

and modern custom — which emphasigpmio iuris. The formerjnductivelydetermined, focuses
on state practice witbpinio iuris a supplementary consideration to differentiateveen legal and
non-legal duties. The lattedeductivelydetermined, approach attributes greater emphasigitio
iuris since it looks to statements rather than actioRsirthermore, traditional custom develops
slowly through state practice, whereas modern auistdevelopment is faster due to its reliance on
opinio iuris**® Meron indicates that ‘the movement from the itisrecto the deductive method of
ascertaining custom is a result of the expansiomwlmat counts as practice of States and the
enhanced significance afpinio iuris.*?* It has been opined that the requirementusisin the
determination of CIL has become solely evidentiasyit furnishes evidence of the content of the
particular rule and of thepinio iuris of the relevant states. On this view, neitheigtey state
practice nor repeated practice will be necessaegtablish CIL provided that tleginio iuris of the

relevant states can be unambiguously determir@pinio iuris, on this view is therefore the only

118 Kammerhofer 2004:543. The tension in this sowfclaw escalates dramatically in light of sentingelike those
held by Meron 1987:363: 'The lawmaking processsdoet merely ‘photograph’ or declare the curreatestof
international practice. Far from it. Rather, ta@making process attempts to articulate and enipha®rms and
values that, in the judgment of some states, degamymotion and acceptance by all states, so estéblish a code
for the better conduct of nations'. This commerdidates the tension between a descriptive apprdich
induction) to CIL and a normative one (like dedonji

119 2006:366.

120 Roberts 2001:758-759 and 788. Compare Simma #stdrA1988-1989:88-90. See also Guzman 2005:13®3, 1
154 and 174 for an acceptanceopfnio iuris as essential for CIL witbsusmerely evidential thereto. Thus, Cheng
1982:250 indicated that both the Permanent Couhntefnational Justice (PCIJ) and the ICJ have ersighd the
subjective component afpinio iuris. Accordingly, seer'he Lotus(1927) A 10, p.28 (PCIJ) and tiesylum Case
(1950) ICJ Rep 266 at 277. See alsoRight of Passage Ca$&960) ICJ Rep 6 at 42-43.

121 2006:361.
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element needed to establish CIL — if it is presken a rule of CIL exists?

Roberts also confirms that descriptive accuracgiasely linked to traditional custom seeing that
state practice is the main source from which timesens are derived — thus transferring norms from
practice to theory. This approach of relying aatesipractice ensures continuity with past behaviour
and trustworthy predictions of future conduct. e contrary, modern custom prefers substantive
normativity in lieu of descriptive accuracy andetefore, derives its norms essentially from abstrac
assertions obpinio iuris — hence transferring norms from theory to practi¢mportantly, state
practice is evidently descriptive, wheregsinio iuris is ambiguous because assertions can entalil
eitherlex lata(what the law is concretely, a descriptive elerhentex ferendawhat the law ought

to be, a normative component). The ICJ, howevas, leld that only assertions lek lata can
contribute to custom creation. Hence, state m@ads8 descriptive, whereaminio iuris may be
descriptive or normative. Due to traditional cus®reliance on the former it is chiefly justifibg
descriptive accuracy, while modern custom, relyanghe latter, is justified by normative app&al.
However, it will be argued thdex ferendais particularly important for IHL — hence, modern
custom with its focus onpinio iuris which embodies this component is important foedatning
CIHL.

Unsurprisingly, these divergent views on custom ehded to the criticism that custom is
indeterminable and manipuladf. If traditional custom is based solely on statacfice it will
become an apology for power, while establishing enndctustom only ompinio iuris will create
utopian norms that will not be able to regulatelitgd® However, does this matter regarding
fundamental IHL norms? These norms, by their vextpire, are idealistic. Furthermore, in order to

provide for future conflicts, it seems evident tRdHL might rely on normative approaches — thus

122 Cheng 1982:251 and, similarly, 1983:531 and 54&er Cheng 1982:260 and 1983:532 concludesdpiaio iuris
may grow overnight, bringing a new rule of custoyniaaternational law into existence instantly. Aotingly, the
notion of 'instant custom' was born. See alsaltbeussion of Guzman 2005:122 and 157. Regardisgpproach
Thirlway 2006:123 acknowledges that the psycholmigmomponent has become essential for some, watte st
practice merely necessary to prove that componéyg. Thirlway, ibid at 124, finds, this approach epts that
General Assembly resolutions, for example, may kadustom since such resolutions comprise bothtigeand
opinio iuris. However, this theory was rejected through thetéd view of the ICJ it€ase concerning Military and
Paramilitary activities in and against Nicaragududgment of 27 June 1986 (merits) paras 184 &&ahd
Advisory Opinion on Nuclear Weapons of 1988 Reports 1996 par. 73 on resolutions as @mgailothing more
thanopinio iuris.

123 2001:762-764. Seorth Sea Continental Shelf69 ICJ Rep. 3 at 38. See also Pearce 2003383#1d Nicholls
2006:232.

124 Kelly 2000:451 and 459. See also Roberts 2001:77

125 Roberts 2001:773 and 790. See also Robertsaitbith7-769, who continues that traditional custsnariguably
ideologically biased, hegemonic and a legitimafiorge for perpetuating the existing political arceomic status.
Modern custom seems to reflect ideal (and not §cttandards of conduct. Thus, normsiwd cogensare often
ignored. States rarely internalise these norms.
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engagindex ferenda- to anticipate possible future infringementsdded, if considerations &éx
ferendaare ignored in favour dex lata during the ascertainment of CIHL, then it seemislevt
that rigid positivist doctrine has been emphasisethe expense of the natural law foundation of
IHL. Due to such strict adherence to theoreticaitdne,many (unnecessary) casualties will occur
during armed conflicts because the law will only heactive It is admitted that arguing for
proactivelaw-making might invite stringent criticism, butet present argument is limited to those
customary rules applicabtiuring the most tumultuous circumstances knowrutoankind, namely
armed conflict If the international community is indeed cometukto protecting and improving the
plight of those suffering due to armed hostilitigsen the normative approach for the ascertainment
of CIHL, argued for in the present dissertationl| véceive its approval. It seems evident that if
this approach is criticised then the true reasaerstrch criticism will not be found in bona fide
rejection of the merits of either IHL or its cedtigarinciple of humanity. Accordingly, it is

submitted that a strong case must be made to ndgxderendan the case of CIHL.

It needs re-emphasis that these rules of CIHL gitémregulate the most extreme circumstances
and, thus, are doomed to only partial fulfilmehtowever, despite this knowledge, these rules are
not discarded or neglected. Since every attemigissen suffering should be welcomed, these rules
are supported and extended in order to ensure &xénmam possible protection. Furthermore, as
this dissertation argues for the inherent moratitylHL, note must be taken of the approach
espoused by Roberts, namely tadower threshold of practice may be acceptablestoong moral

customs as contraventions of ideal standards shioelexpectetf®

The workings of CIL and its interaction with mordlave been described by Roberts through the
illustration of international laws as placed onpedrum betweemoral and facilitative rules.
Thus, at one end, there exist absolute facilitatides which, though necessary for harmony and
cooperation, are unconcerned with substantive nfnablems (a rule of this type might be that
ships must pass on the left). Then there are thigsare mainly facilitative, but now also entail
some moral concerns (a fair division of resouroes ¢ontinental shelf might be such a rule). b th
middle of the spectrum, rules exist which entagingicant facilitative and moral concerns (like
environmental rules). Towards the other extremthefspectrum, rules exist which are more moral
than facilitative (like, for example, human rigtasd, it is submitted, rules of IHL). Peremptory

rules (like a norm ofus cogensprohibiting genocide) also now emerge, which podahtertain

126 5001:790.
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conduct irrespective of their influence on coopgeratind harmonious coexistence between states.
Rules usually tend to one or the other extremé@fspectrum, although it is foreseeable that a law
might facilitate affairs between states and sirmdtausly have a strong moral content (for example
the prohibition on the use of force). Althoughditeonal CIL was mainly occupied with facilitating
cooperation and harmony between states, interratiaw (since 1945) has come to include various
moral issues such as human rights, the use of fmmde of course, humanitarian concerns. This
movement could be deemed as being one from statesvto human values. Roberts confirms that
state practice has been viewed to be less impddambodern CIL seeing that these custdmse
come to entail ideal standards of behavioather than merely furnish evidence of existingctice.
Thus, for example, the CIL rule prohibiting torturather entails an extreme moral distaste of
torture than a genuine reflection of state practi€i is submitted that this eschewing wusgusis
extremely relevant for IHL.) This emphasis on theral content of modern custom also indicates
why contrary practice has been discounted in thelero approach to elucidating CIL. Thus,
importantly, while a descriptive law might be impedby irregularities in descriptiomormative
laws remain law even though they are broken as tleeyiot rely on descriptive accuracyThus,
norms ofius cogengprohibit essentially immoral behaviour and, thcannot be undermined by

subsequent treaty negotiation or inconsistent statetice.}*’

It must be remembered that IHL is engaged duringesi of armed conflict and that the perfect
attainment of its objectives is strictly impossiblelence, due to the very nature of IHL, violations
thereof are inevitable. Concurrently, the most pmhensive rules (which, it is argued, will
inevitably be idealistic and aspirational) mustsoeight to ensure that at least a significant amount
of protection is realised in practice. Thus, 'sirtbe subject matter of modern customs is not
morally neutral, the international community is molling to accept any norm established by state
practice. Modern custom involves an almteeological approach, whereby some examples of
state practice are used to justify a chosen naoather than deriving norms from state practi¢®'.
This succinctly reflects the argument of the préskssertation regarding IHL — to maximise the
protection ofnumanityandhuman dignity lack of state practice must not impede the eistamlent

of a rule. These insights on the moral view of @te naturally most important for CIHL, which, it

must be submitted, tend toward the moral extrentbeotketched spectrum.

127 Roberts 2001:764-765. For a confirmation thatoser violations of human dignity, like torture, st not be
construed as state practice, see Simma and AlS®8-1989:92-93.
128 Roberts 2001:765. [Emphasis added.]
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Unsurprisingly, then, due to the teleological cdesations, the co-editors of the ICRC Study,
Henckaerts and Doswald-Beck, assert that dysdotical considerations international courts and
tribunals sometimes infer a CIL rule if the saiderturthers international peace and security or
protects the human being and no significant opmpsjrinio iuris exists*?® It is submitted that:

"This aspect of the assessment of customary lawpaidicularly relevant for international

humanitarian law, given that most of this law seiekeegulate behaviour for humanitarian reasons.
In some instances, it is not yet possible to findila of customary international law even though

there is a clear majority practice in favour of thke and such a rule is very desirabfé'.

This modern differentiation in regard to the weigfforded to the traditional elements of CIL was
also considered by Kirgis. It is imperative to swier Kirgis' sliding scale theory in order to
enhance the proposed theory to CIHL determinati@denby the current dissertation. Hence,
Kirgis states that the ICJ in tidicaraguacasé® questioned 'whether — or at least to what extent —
each of these two elements (of state practice @pidio iuris) must be established so as to
demonstrate that a restrictive rule of customatgrimational law exists®® Kirgis questions, in the
light of the emphasis placed by the ICJaminio iuris at state practice's expense in Kiearagua
case whether the opposite might be possible — focustate practice in lieu of those statements of
governments that would constituginio iuris. Writing in 1987, Kirgis indicated that various
scholars accepted that the belief in an actioregsired or allowed by law might be inferred from
widespread, consistent state practice provided tthexe is little or no contrary evidence of such
beliefs. This view has been attributed to the 88Jwell, because legal significance has been

ascribed to consistent state practice at timesowttbonsideringpinio iuris*** Apparently, such

129 2005:xlii. Hence, the International Military Tribal [Trial of the Major War Criminals Before the Inteti@nal
Military Tribunal, Nuremberg, Vol. XXI11:497] held thelague Conventionsf 1907 to be part of customary law and
the ICJ Case concerning Military and Paramilitary activiien and against Nicaragyaudgment of 27 June 1986
(merits) paras 202-209) held the rule of non-iréetion in the internal and external affairs of deotstate to be
part of CIL. However, where significant contrarginio iuris existed, as in thBluclear Weapons caseg rule of
CIL was found.

130 Henckaerts and Doswald-Beck 2005:xlii.

131 case concerning Military and Paramilitary actiws in and against Nicaragududgment of 27 June 1986 (merits)
14.

132 1087:146-147. Kirgis 1987:148 continues that: &Vhhe stakes are not high, international decisiakers have
not been so quick to find restrictive customaryesul The classic example is found in the North Geatinental
Shelf Cases [1969 ICJ Rep 3], where the Court fawither adequate state practice nor the neceegamip iuris
to establish the equidistance principle as custgnaernational law for continental shelf delimitat between
adjacent states'.

133 Kirgis 1987:148-149 refers f6he SS Wimbledoh923 PCIJ ser A No 1 at 25 ahbttebohm Case Second Phase
1955 ICJ Rep 4, 22 (Judgment of 6 April). Likewidgers 1995:140 notes that the ICJ has suppanédo iurisin
principle, but has often neglected it in practi¢estead: '...the Court has followed the same aardo determining
legal relevancy...: examining what states have lgpgone or admitted to doing, what in some casey ttave not
done, what states representatives have said, &doatftext in which that behaviour has taken placgee also
Mendelson 1995:180 who indicates that although@Jepays lip service to the traditional two reqoients of CIL,
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an approach would contradict the approach in Miearagua casewhere opinio iuris was
emphasised, however, Kirgis submits that '[tlheesasan be reconciled, however, if one views the
elements of custom not as fixed and mutually exetysbut as interchangeable along a sliding
scale™®* Accordingly, Kirgis goes on to formulate his infht@l sliding scale theory of customary
law creation, which has also influenced the ICR@d$ton CIHL as will become apparent in

Chapter 4 below, thus:

On the sliding scale, very frequent, consisteatespractice establishes a customary rule without
much (or any) affirmative showing of apinio iuris, so long as it is not negated by evidence of non-
normative intent. As the frequency and consistasfdyne practice decline in any series of casestanger
showing of anopinio iuris is required. At the other end of the scale, artyjedemonstratedpinio iuris
establishes a customary rule without much (or affmative showing that governments are consigtent
behaving in accordance with the asserted file.

The particular actionand thereasonablenessf the proposed customary rule will influence the
precise amount of state practice needed to oveopd®o iuris andvice versa Thus, the more an
action destabilises or mmorally distastefuand the proposed rule seems reasonable, the gteate
possibility of one element being substituted footaer by the international decision makers. If the
action is not very destructive and the assertezl saéms unreasonable in the situation, the decision
makers might place greater emphasis on both elaméertte more reasonable an asserted rule the

136 Also, when there are

more likely it is to be found reflective of stateaptice and/oppinio iuris.
opposing interests (regardless of whether theasterare political, social or economic in natuie)
initio, then theususelement may increase in importance. In diffex@rtumstance®pinio iuris

may be more important as it isfer alia, based on clear and inherently rational grodi@s.

It is submitted that the rules of CIHL, with théiicus onhumanity as was stated above in Chapter
2, are pertinent examples of where the rules witt o protect moral principles and embody
immanently reasonable aims thereby (correctlys gubmitted) increasing the likelihood, according

to Kirgis' theory, of their being accepted and né @lement of CIL being substituted for another in

it frequently establishes CIL rules on the strengftbnly one of those requirements.

134 1987:149.

1351087:149. See Roberts 2001:760 who summarisegisKisliding scale thus: 'Frederic Kirgis ratioze the
divergence in custom by analyzing the requiremehitate practice angpinio iurison a sliding scale. At one end,
highly consistent state practice can establish stiocuary rule without requiringpinio iuris However, as the
frequency and consistency of state practice dechnstronger showing adpinio iuris will be required. Kirgis
argues that the exact trade-off between stateipeaahdopinio iuris will depend on the importance of the activity
in question and the reasonableness of the ruléviesto For concerns regarding this loosening df & that rules
may be established when needed, see Simma andAlI888-1989:96 and 107.

136 Kirgis 1987:149.

137 Cassese 2001:120 gives the customary rules ptiolgilienocide, slavery and racial discriminatioreasmples.
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order to increase the possibility of the rule besogfirmed.

Roberts deems the sliding scale to accspisandopinio iurisas two irreconcilable quantities to be
measured against each other. The approach propoge®oberts should rather entail a
determination of a coherent explanation stéte practiceand opinio iuris, rather than giving
preference of one above the other. Thus, throbgh reflective interpretive method, the dual
approaches of traditional and modern custom aradghiocloser togethéf® However, it must be
indicated that Kirgis accepts that both elementghinbe important if the proposed custom is not
destructive or morally distastefti’ Nonetheless, despite these criticisms, it seenthaugh both
theories might have a role to play in accentuatirgmoral underpinning®f certain branches of
law, like IHL and, as such, could be used joindyenhance the method invoked to postulate rules
of CIHL.

The ICRC Study, itself, seemed willing to eschew onthe other element of traditional CIL seeing
that Henckaerts and Doswald-Beck found that it imdbe case of ambiguous state practice that the
ICJ (and the PCIJ) sought to determine the separadependent existence of apinio iuris in
order to indicate that the ambiguous practice doutied towards the formation of CIL. From this,
Henckaerts and Doswald-Beck formulate the ICRC Bsuapproach to pursue state practice which

is sufficiently dense:

When there is sufficiently dense practice,oqinio iuris is generally contained within that practice
and, as a result, it is not usually necessary toothstrate separately the existence obpimio iuris Opinio
iuris plays an important role, however, in certain gitres where the practice is ambiguous, in order to
decide whether or not that practice counts tow#ndsformation of custom. This is often the caséhwi
omissions, when States omit to act or react biatribt clear why:*°

From the aforementioned it is apparent thgisandopinio iuris are inevitably intertwined** The
ICRC's approach to the determination of CIHL instady, discussed in Chapter 4, also indicates
how entangledisusand opinio iuris can be in practice when it found that it was peafdtic and
essentially theoretical to rigidly separausandopinio iuris, as the same act frequently embodied

both component&? Unsurprisingly, then, a further possible solutimnthe problematic norm-

198 2001:791.

139 Kirgis 1987:149.

140 2005:xI-xli.

141 Thirlway 2006:123.

142 Henckaerts and Doswald-Beck 2005:x| refer to IEKal Report of the Committee on the Formation aé@®mary
(General) International Law, Statement of Pringplépplicable to the Formation of General Customary
International Law, Report of the Sixty-Ninth Cordace, London 2000, 8§10(c), p. 718 who pointed loat the ICJ
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creating process in CIL has been postulated, nareelgonsolidate all the relevant factors for
custom-creation into one holistic approach. Thuotgr alia, both the material and psychological
elements, repetitions, participation level, timeadions and persistent objecttfscould be taken

into account to ensure a single, coherent proaesducidate CIL (it is submitted that the moral
desirability of the proposed rule could also beluded in this approach and that it would then

closely resemble the approaches mentioned abidVe).

The present dissertation's proposed normative apprdowards the determination of CIHL,
cognisant of the natural law foundation thereof,yntlaus be derived from the approaches of
Roberts, Kirgis, the ICJ and Hayashi. From Robehtsory it must be highlighted that a lower
threshold of practice may be acceptable for stnmogal customs, like IHL, as contraventions of
ideal standards should be expected. Also, beamingnd that IHL tends towards the moral end of
the spectrum of CIL rules, state practice has @see in significance as these custdrage come

to entail ideal standards of behaviotather than merely furnish evidence of existingctice. The
importance oflex ferendais again to be noted when considering CIHL ruleBurthermore,
normative laws, like IHL, remain law even thougteyhare broken as they do not rely on
descriptive accuracy. Therefore, CIHL rules araently subsumed by the modern, normative
approach to CIL determination and, as suaginio iuris is emphasisetf® Kirgis' theory ensures
that the traditional element of state practice yetyhave a role to play in CIHL determination since
the particular action and thereasonablenessf the proposed customary rule will influence the
possibility of one element being substituted foother by the international decision makers. Thus,
the more an action destabilises omisrally distastefuland the proposed rule seems reasonable,
which it is argued seem pertinent consideration€ltdL, the greater the chances of one element

being eschewed and, thus, the proposed rule beinfirmed and protection being improv&d.

'has not in fact said in so many words that justlise there are (allegedly) distinct elements sicenary law the
same conduct cannot manifest both. It is in féigrodifficult or even impossible to disentangle tiwo elements'.
See Mendelson 1995:180, Thirlway 1972:68 and P2086:761. See section 3.2.2 in Chapter 4, page<37.

For this doctrine entailing that a state whicheahbs$ to a rule, from its initial emerging, cleaalyd consistently will
not be held bound by that rule after it has crjistd into a rule of CIL, mindful of the fact thatany of those who
accept this doctrine deem rulesia$ cogensinobjectionable, see Meron 2006:374-375. SeeBysos 1995:163,
165, Guzman 2005:142-143 and 164-171, Pearce 2003:38 and Akehurst 1977:24-27 and 53. Compam als
Thirlway 2006:125 and 1972:110. See Ragazzi 2002460 opines that states may evade being boundrbleaf
CIL through the conclusion of a treaty to such eff@lthough not when a norm ifs cogenss engaged); through
the acquisition of a prescriptive right and possithirough the persistent objector doctrine. See &leston, Falk,
Charlesworth and Strauss 2006:124 regarding ttetesmde of such fundamental rules of CIL that ebenpersistent
objector will be bound. Regarding the requiremdatsa state to qualify as persistent objector @ise Ragazzi,
ibid at 63.

144 Kammerhofer 2004:550.

4% Roberts 2001:764-765 and 790.

148 Kirgis 1987:149.
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Two further aspects need to be re-emphasised, asndecated in Chapter 2, namely that the ICJ
has, at times, eschewed the traditional approastartts the ascertainment of CIHL by rather
invoking 'elementary considerations of humanityhi@, it has been indicated, reflects the use of
equity)!*’ This is, of coursethe raison d'étreof IHL as has been argued throughout the current
dissertation and direct reliance thereupon seematéble and necessary in order to enhance CIHL.
Also, it was indicated in Chapter 2 that recouras been had by the ICTY to the Martens clause in
order to vary the weight which is attachedususin the two-pronged theory of CIL. The Martens
clause is used in this instance to attenuate dn@rement ofusus thus increasing the possibility of
identifying a rule of CIL even when evidence wsusis difficult to producé®® This proposed
approach takes morality and natural law into actotlnereby providing a normative approach to
the ascertainment of CIHL which is in conformitytiwthe essential underlying source thereof since
natural law informed and influenced CIHL. This eggch is also in harmony with the natural law
basis of the broader discipline of IHL in whichgtspecific source has to operate. It is further
argued that this normative theory is essentialtifier committed, principled endeavour to attain
justice when considering CIHL. This proposed apphoavhich is in harmony with the branch of
law it is intended to further, will improve the ediation of those suffering as a result of armed
conflict and, in the process, contribute towards tmprovement of IHL's essential principle —

humanity.

It is therefore submitted that the determinatioiCtf in the contemporary international community
has changed from the strict traditional separatbrusus and opinio iuris, to a more flexible
approach where all the relevant factors are comsiland thain the final instance the moral
desirability of the proposed rule of CIL has becoameimportant factor in this processSuch an
approach of postulating rules of customary law ¢smm of the moral standards involved,
especially in the light of the arguments raise@hapter 2 regarding IHL's natural law foundations,
would be particularly appropriate in determinindesuof CIHL. Furthermore, the fear can be
allayed that this proposition would lead to theitaalpy determination of CIHL rules as various

aspects of IHL serve as intrinsic limitations instiprocess. Therefore, with the vast body of

147 SeeCorfu Channel (merits) ICJ Reportk949, p. 22Case concerning Military and Paramilitary actis in and
against NicaraguaJudgment of 27 June 1986 (merits) par. 218Athasory Opinion on Nuclear Weapons of 1996
ICJ Reports 1996 paras 78-79 and Alilvisory opinion on the Legal Consequences of thestuction of a Wall in
the Occupied Palestinian TerritaryCJ Advisory Opinion of 9 July 2004 [2004] ICJ Reoar. 157. See also Pellet
2006:725 regarding the nexus between 'elementarsiderations of humanity' and equity. For thei@sin of the
ICJ's equation of general principles with CIL amit neglect to establish the material contentetdmentary
considerations' from CIL, see Bruderlein 1991:58%-5See section 2.4.1.1 in Chapter 2, pages 1Tgahbve.

148 Hayashi 2008:146-148 and Meron 2000b:88. Seeexample Prosecutor v Kupre$kilCTY Judgment 14 January
2000 Case IT-95-16-T paras 525, 526, 527 and &k section 2.4.1.1 in Chapter 2, pages 115-1b¥eab
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judicial decisions, the number of humanitarian/homareaties in force today, the workings of
international organisations like the United Natioftg alleviating suffering and publications

emanating from publicists of IHL (including bothaskical authorities and modern authorities) the
international legal order has a strong base fronthviio determine whether particular conduct

should be prohibited through CIHL on the grounds thismorally unacceptable

This proposed normative approach to elucidate Qiiés will now be applied to a selection of the
ICRC Study's proposed rules in order to indicate Hwe Study's findings may be enhanced when a

natural law approach is applied to a natural laseldaranch of law.

4, Applying the proposed natural law approach of CHL determination to a selection of

the ICRC Study's proposed rules

This section will briefly apply the present diss¢idn's proposed approach for the ascertainment of
CIHL to the six sections of the Study as well asame of the ICRC Study's proposed black-letter
rules. In passing it must be stated that the megmormative approach to CIHL determination
ensures that the rules postulated apply to botrnational and non-international armed conflicts.
Some of the proposed rules (like rules 3-4 and 1M® deemed to be solely applicable to
international armed conflicts, seem merely to clgartechnical distinctions between international
and non-international armed conflicts. These teetrrules, however, do not alter the ethical
considerations argued for in the present dissertatiFurthermore, nothing turns on whether the
present dissertation omits to indicate the ethicaimative basis of a particular rule as the
following section merely provides a selection o tiCRC's proposed rules to illustrate the
postulated natural law approach in relation todagermination of CIHL and, thereby, also aims to

enhance the ICRC Study's findings.

The principle of distinction between civilians andmbatants (proposed rules 1-6) and civilian
objects and military objectives (proposed rulesOy-@ssentially postulates the necessary ethical
standard of conduct during armed conflicts. Tha®eposed rules of the ICRC Study are evidently
moral in nature as their objective is to protecinbnity (both in the sense of humankind in its
totality and in those aspects which contribute talsdeing human like dignity, personality and the
like). Directing attacks against those who doeraage in hostilities or against those objects whic

do not contribute to the war effort seems malicisinge those persons and objects do not embody a
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threat and, accordingly, their destruction will nessen the enemy's capability to conduct its
military operations. It seems evident that thengple of distinction embodies the essential
normative consideration for enemy combatants esflects what their conduct towards each other
ought to be like in order to protect the foundadionirtue of IHL, namely humanity. Evidently,

these proposed rules and parts of the sectiongtimction of the ICRC Study embody the central
examples where the morally abhorrent conduct aitodae prevented, normativity considerations,
together with the principle of humanity, enhance atrengthen their inclusion as rules of CIHL
irrespective of contrary state practice andéminio iuris Consequently, the prohibition on

indiscriminate attacks (proposed rules 11-13) cklo &e understood as a morally imperative,
normative consideration intended to further andasek humanity by attempting to limit the

violence and destruction which accompanies armadlicts.

The first 14 rules of the ICRC Study therefore ptzge what Roberts labels the ideal standards of
behaviour*® However, it is well known that civilians and thebjects sometimes do end up in the
line of fire and thus proposed rules 14-24 providportant ethical considerations for a branch of
law where destruction inevitably occurs and, hendere the effects need to be controlled as much
as possible in order to ensure that the central Viftue of humanity is afforded the maximum
possible protection in case things go wrong. Nadlyithese rules prescribe normative conduct on
the part of combatants in order to prevent moraidre which are limitable. The moral imperatives
and normative necessities inherent in these rumslidvalso justify the eschewing of one of the
traditional requirements of CIL determination inder to ensure that the maximum amount of

protection may be afforded to humankind againsttresequences of armed hostilities.

Evidently, the ICRC Study's proposed rules on ttetégution of certain persons (proposed rules 25-
34) and the prescription of methods of warfare gps®d rules 46-48 and 53-69) are intended to
further humanity, in other words furthering therdty, liberties, rights and personality which being
human constitutes. The ethical, moral foundatibrrutes protecting persons renderedrs de
combat(proposed rule 47), prohibiting the use of staoratas method of warfare (proposed rule
53) and prohibiting the killing of an enemy by racse to perfidy (proposed rule 65) is evident and,
hence, eschewing the traditional requirementsisafsor opinio iuris in determining their CIHL
status seems not only inevitable but indeed imperab ensure the maximum possible protections

for those suffering as a result of war. These olag®ns applya fortiori to those proposed rules

149 5001:764-765.
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which directly aim to promote the human person manity — by extending certain guarantees to
civilians and personisors de combatf(rules 87-105, 109-113, 115-129 and 134-138).

Subsequently, the Study's rules regarding weapmmapd@sed rules 70-86) must be considered in
light of the normative approach espoused by theeatirdissertation. Hence, causing civilians
and/or combatants unnecessary suffering while ottty military operations is not only
unnecessary to obtain the objective of warfare, elarto subdue your enemy, but it is moreover
cruel and therefore ethically unacceptable. Tlp@sed approach to the ascertainment of CIHL in
the previous section entails a normative approadidful of the moral repugnance of the particular
action. Clearly, the infliction of unnecessaryfetihg on human beings during a period of armed
conflict is abhorrent being mindful that gratuitowsolence is not to be condoned in any
circumstance much less in wartime. Concurrenthyg foundational principle of IHL, as was
identified in Chapter 2, namely humanity, must adgotaken into consideration when determining
whether a rule of CIHL has, in fact, developed ot.n It is submitted that the infliction of
unnecessary suffering does not reflect the valuéresting persons in a humane fashion. By
disregarding those elements which make a civiliai@ combatant human, namely his/her dignity,
personality and the like, the principle of humangyndermined. Furthermore, as has been argued
in the previous sectioex ferendaconsiderations are important for a morally corgimgsource of
law like CIHL. In the present dissertation's agmo to CIHL, it seems evident that mere
aspirational rules might nonetheless be validlyeated as CIHL. Thus, the ICRC Study proposed
the prohibition of blinding laser weapons (proposatt 86) as part of CIHL. However, these
weapons have not yet been developed and/or usedetheless, treaties (which do counuassg
have been established in this regard (although rstatgs have yet to ratify them) and this rule is
directly aimed at furthering humanity and protegtinuman dignity — the essential natural law
virtues underpinning the whole IHL system. It lads0 been argued in the current dissertation that
rejectinglex ferendamerely due to strict legal positivist doctrinetite branch of IHL will cause
increased suffering for the victims of war who walt very best, be protected one war too late.
Thus opinio iuris — mindful of the aims and essential natural lawibaf IHL — dictates that a
weapon designed merely to increase suffering meigirbhibited by CIHL even before significant
usus in this regard, has been established. Allowheydisfigurement of combatants or civilians is
morally abhorrent and should not be allowed. Thstamary status of proposed rule 86 regarding

blinding laser weapons is therefore confirmed.

It is further submitted that this argument alsoeexs to any other new weapon that may be
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designed in the future which fails these criteridence, for example, some weapon intended to
merely paralyse or deafen another person for lifeukl be prohibited by CIHL as a matter of
course since such weapons inherently contravenengtteral law basis of IHL and merely
perpetuate the evils of warfare indeterminateheréfore, eschewingtate practicedbecomes very
important when considering these proposed rulekis finding is confirmed in that these rules
address important moral standards of conduct asdsugh, enjoy strong normative support.
Accordingly, in the proposed approach of the prestissertation, the CIHL status of these
proposed rules, prohibiting unnecessary sufferimgugh various weapons, should be confirmed
and justified by a normativeppinio iuris based approach, bearing in mind that 'elementary
considerations of humanity’ and/or the Martens s#amay further be used to enhance its

normativity.

Regarding the proposed rules on implementationHaf, arious rules (including proposed rules
139-144) indicate important ethical consideratiango how states should comply with and enforce
IHL. The normative imperative of implementing thgbstantive rules of IHL speaks for itself and,
hence, the absence or not of one of the traditi@ainents of CIL should not prevent these
proposed rules from existing to ensure the workgbdf the whole superstructure of IHL rules

intended to protect and enhance humanity.

It is submitted that the proposed normative apgrotowards the formulation of CIHL rules
enhances the protection of IHL's central natural V@rtue — humanity. In the process, the rigid
doctrinal approach in relation to CIL as embodied airticle 38(1)(b) of theCJ Statuteis
appropriately demoted so that a transcendental ralataw based approackis-a-vis the
determination of CIHL may be used in the natural lxanch of international law engaged — IHL.
The proposed approach to ascertain a particulaceaf IHL therefore conforms to the inherent
nature of this specific branch of law itself. Thdsimportant since it illustrates that CIL is ribe
same for all branches of international law. Thpeéhmay be expressed that this finding could lead
to increased investigations regarding the diffeesnaof the various branches of CIL. Nonetheless,
the hope is expressed that the proposed approachto determination of the present dissertation
will be considered, criticised and elaborated ugorce this will inevitably strengthen the IHL
endeavour, enhance the ICRC Study on CIHL and eidid@crease the protection afforded to those
suffering as a result of armed conflicts. Haviiitpdl the legal positivist veil of rote recitatiar
article 38(1)(b) of thdCJ Statuteas the beginning and end of discussions on CliHiproved

responses will now be called for to explain a fa&lto comply with any important normative, moral
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aspect of IHL.

5. The departure from the traditional approach to QHL determination in practice

Having postulated the theoretical shift which haxured from the traditionalususcentred
approach to the determination of CIHL to the modeminio iuris-centred approach thereto, the
present dissertation also proposes a normativepsdemdental approach regarding CIHL
establishment. Hereafter the proposed approachawpked to the proposed rules of the ICRC
Study on CIHL. Subsequently, it is necessary thcate that this theoretical movement away from
a rigid empirical (positivist) approach, as basisCIHL has also begun a practical shift which is
occurring in IHL jurisprudence.

Accordingly, Cryer indicates that it seems as thotige standards of proof of CIL have been
relaxed somewhat in relation to IHL by, especiaifigunals. Nonetheless, he continues that this is
not a call to accept IHL as customary without adegevidence as the result would not be above
criticism. In his opinion, 'there is no rule otémational law that provides for a special stdtus
humanitarian law in relation to the formation ostamary law, and it is a matter of evidence in any
individual case whether or not a treaty rule repnés the custom onE° Clearly, each case must
be considered on its own merits, but it is submitieat the preceding sections and international
practice could very well be indicating the emergent a unique approach to the ascertainment of
CIHL. Meron states that although courts and trédsrhave not formally abandoned the dual
requirements otisusandopinio iuris for the creation of CIL, they have nonethelessmignored
battlefield or operational practice and held staets as constitutive of both practice avmnio
iuris. It is on thisopinio iuris or the general principles of IHL derived partlyrn the Hague,
Geneva and other humanitarian treaties that thesdscand tribunals have relied in making their
judgments. Nonetheless, formally, the courts aifdinals have used the language of practice and
custom even though they stretched the traditiorgdning of CIL*®' Thus, in summary, Meron
states that:

Only a few international judicial decisions discu®e customary law nature of international
humanitarian law instruments. These decisions nle@less point to certain trends in this area,uidiclg a
tendency to ignore, for the most part, the avdilstidf evidence of state practice (scant as it thaye been)

150 2006:243.
151 5000a:244.
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and to assume that noble humanitarian principles teserve recognition as the positive law of the
international community have in fact been recoghiase such by states. The “ought” merges with igé “
the lex ferendawith the lex lata..Given the scarcity of actual practice, it mayllviee that, in reality,
tribunals have been guided, and are likely to coito be guided, by tleegree of offensiveness of certain
acts to human dignifythe more heinous the act, the morettitminal will assume that it violates not only a
moral principle of humanity but also a positive moof customary law*?

This quote illustrates thée factoblurring of morality and conventional law whichascurring in
practice. It has also been confirmed that the traditional elements needed to establish a rule of
CIL, ususandopinio iuris, play a different role in the context of IHL duethe Martens claugg®
Meron states thabpinio iuris is essential for hardening treaty rules into custotherwise one
cannot be sure whether a treaty rule was followethfa contractual obligation or from a legal

obligation — the former does not establish a cuatymule whereas the latter ddes.

Meron believes that th€adic decision of the ICTY and the ICRC Study on ClHluskrate the
'renewed vitality of customary law in the developmef the law of war'> The importance of the
Tadic decision lies in its position in the line of cagestably theTrial of Major War Criminals™®
United States v LeeB’ and theNicaragua casg&®) which — while considering articles 1 and 3 of the
Geneva Conventions emphasisepinio iuris more than state practit&. Meron continues that the
ICTY, just like the Nuremberg courts, consideredbad aspects like statements, declarations and
resolutions in lieu of battlefield practice. Tliappened despite the Tribunal's formal adherence to
the traditional two-element theory of CIL formatjamamelyopinio iurisandusus What in effect

occurred was that statements served as eviderutobpinio iurisandusus In passing, it may be

152 1987:361. [Emphasis added.] See also NicholZ017.

153 Cassese 2001:121. See also section 2.4.1.1 ipt€@tA pages 115-117, above.

1% Meron 2006:382.

195 1996:238.

196 1946 CMD 6964 Misc No 12 at 65.

1571948 No 10 at 462 and 533-535.

138 Case concerning Military and Paramilitary actis in and against Nicaragududgment of 27 June 1986 (merits)
paras 218-220. Par. 184 states: 'The Court mtsfiys#self that the existence of the rule in thyginio iuris of
States is confirmed by practice'. Meron 2005:82nsits that the Court strengthened CIL throughd@s/nplaying
of contradictory practice. See also tHiaragug case, ibid par. 186. This approach was commebgederon,
ibid at 820, since there is no norm which everytest@onsistently obeys and to illustrate customany hs a
description of completely universal practices wordtleve it of its power as law. Although it shdlde borne in
mind that contradictory practice may reach a staigere the relevant norm's customary status will fai

1996:239 and 2006:367. See also Guzman 20054 %k as Meron 1987:357 and 362. Meron 2005:84&s
that the ICJ has tended to treat the provisiorestofaty as a distillation of the CIL rule thusheseing examination
of evidence for establishing state practice apuhio iuris He deems thblicaraguacase to be an example of this
recent approach. By holding that articles 1 andf 3he Geneva Conventionsomprise general principles of
international law the Court made a significant cdwittion to the 'vitality of humanitarian law'. \@hMeron finds
remarkable about this case is the total failuredmtinise whetheopinio iuris and practice confirm the customary
status of articles 1 and 3. However, tliearaguadecision has had the effect of allowing articleant 3, and
basically the entirety of theeneva Conventionso be accepted as CIL. This also applies td\theemberg Trials'
comments in relation to théague Convention I'\6f 1907. With regard to the latter see also P2086:601-602.
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remarked that this approach seems to foreshaddvotiihe ICRC Study on CIHL. The emphasis
on opinio iuris might compensate for an absence of relevant pmctcording to Merotf?
Regarding the ICJ'dNicaragua decision, Simma and Alston indicate that by inwgkithe
'fundamental general principles of humanitarian'lawe may deduce that the ICJ also seems
willing to accept the binding nature of fundamentaman rights (and humanitarian) prescriptions
‘without going into the details about their fornsalurce, but rather stressing theinerent authority
and universal recognitiort®® In this regard, Kelly submits that ‘[t]he Intetisaal Court of Justice,
when basing a decision on CIL, is careful to mentiee formal requirements of both state practice
andopinio iuris, but it frequently avoids a detailed empiricaluny into either element. Instead,
the Court deduces norms that it terms customany foeaties, general principles of law, U. N.
resolutions, analogous legal issues, and otherinuuctive sources®® However, as Pellet
indicates, the traditional, two-element theory oétom is a doctrinal reconstruction which it was
evidently not the intention of the founding fathefsthe ICJ Statuteto compel the ICJ to rigidly
follow (although at times the ICJ has paid it lgndgce) and, hence, at times in practice the Court
has moved away from this constructi6n.

It is argued that this survey points to an emphas$i®pinio iuris as reflective of normative
considerations in tribunal jurisprudence. Evidgnthen, the need for a more flexible,
transcendental approach to CIHL determination berimational legal practice has already led to
international institutions beginning to accept theoretical kind of approach argued for in the
present dissertation.

160 1996:239-240 and 2006:367. However, Meron 1996244 continues that the ICTY could have made atgre
effort to establish state practice, which wouldénatrengthened the substantive arguments of theifal regarding
the principles and rules of CIL. Furthermore, iln@ortance of th&adic decision for CIL lies in its illustration of
CIL's vitality and potential in adapting IHL for nénternational armed conflicts. Accordingly, rellfike common
article 3 andAdditional Protocol 1) which were originally posited in treaty form tegulate non-international armed
conflicts may crystallise into CIHL. CIHL has alsstablished the paradigm through which the viofatf certain
norms has led to individual criminal responsibilitarious general principles that were initiallgnceived for
international armed conflicts (like proportionalénd necessity) may be made applicable to nonratemal armed
conflicts through CIL. The prohibition of certaiveapons in international conflicts is being extehtt@ough CIL
(and treaty law) to non-international armed coidlic See also Fenrick 1998:197 and 228 as well asoi
2006:363.

1988-1989:106.Case concerning Military and Paramilitary activiien and against Nicaragyaludgment of 27
June 1986 (merits) par. 218.

Kelly 2000:476 and 477 states that the ICJ cag apply customary law, not create it. Comperee?&@D06:759-
760.

2006:761. In this regard the comment of Higditeblems and Process: International Law and howuse itin
Weston, Falk, Charlesworth and Strauss 2006:2pp®site, namely that international law embodiesagss of
authoritative decision-making as well as a systédnrutes. Therefore, those who make decisions based
international law do not merely find and apply suleechanically, but rather make choices to detexrmihat the
relevant legal rules are.
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6. Conclusion

Many international academics begin debates regardii. (and CIHL) by relying on article
38(1)(b) of thelCJ Statute However, this article has been criticised forimas reasons.
Furthermore, it is submitted that this article viatended to furnish the method to ascertain CIL
(and CIHL) for a particular judicial body, nameletICJ. Moreover, it needs to be indicated that
the Statute of the ICJeflects the formal sources of international lasvapposed to its material
sources. Hence, the focus of article 38 is on ghecesses which accord legal relevance to
international rules and not the religious, moratial, political and other origins of legal rufés. It

is postulated that this focus on the formal vajidif legal rules indicates a positivist approach
towards law ascertainment (which is rer seincorrect, but due to theveremphasif this
positivist approach, as basis of CIHL determinatiproblems occur). The present dissertation
intends to re-emphasise the material source ofrnatmnal (humanitarian) rules, hence,
transcending a mere consideration of a rule's famch thus engaging with the necessary normative
considerations to ensure that the rules relied updiiL further justice by conforming with the

essential natural law nature of the branch of lawlich they function.

Consequently, the argument that article 38(1)jfi§o facto establishes thenly or the most
authoritative statement on the method to ascef@in(and CIHL) seems to be @on sequitur
Furthermore, it is proposed that, as was indicateal/e, not all custom is created equal. Different
branches of CIL must have particular rules relevianttheir authoritative determination. It is
submitted that CIHL, with its unique natural lawufalation, is a prime example of such a branch.
Furthermore, in light of the theories of both Rabemnd Kirgis above, it is evident that other, more
flexible methods to ascertain CIHL do exist. Thesthods address IHL on its own terrain, namely
morality. Hence, it was indicated that the modmpproach to establish CIL and CIHL has evolved
in a more holistic fashion where baitBusandopinio iuris are considered, but the weight accorded
to any one of them could be shiftedaccordance with the moral desirabilitf establishing the
proposed rule. This approach, with its inclusibmaorality, seems to be an ideal one for IHL and
the determination of CIHL seeing that it was arguedhapter 2 that IHL was originally based
upon natural law and that its first source, custaras permeated thereby. Such an approach to

CIHL would also ensure flexibility regarding thestinction betweemsusandopinio iuris. The

164 pellet 2006:714-715.
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need for a rigid theoretical distinction betweeanthwould subside. Strict formalistic arguments
would not prevent a much needed rule of CIHL to iy@end its ascertainment might, arguably, be
easier. Hence, the proposal is for the rejectibma oigid empirical approach, as basis, for the
determination of CIHL in favour of a normative apach. Succinctly put, it is the proposition of
the present dissertation that a teleological, ntismaapproach is essential for the proper
ascertainment of custom in IHL, mindful of the faleat the essential principle of IHL, humanity,
must be furthered by the particular approach adbpte

It is submitted that this proposed approach is moure appropriate than a rigid, dogmatic
enforcement of the traditional componentsusis and opinio iuris as basis of CIHL. In the

process, the ascertainment of CIHL could becoméeeand more harmonious. As long as
proposed IHL rules strive to further humanity andnan dignity they will be held as reasonable
and preventative of morally distasteful actionsurtkermore, if these proposed rules are also
considered with their objectives in mind — thudedgically — then, it is submitted, their

establishment would be ensured. This approachurithdr compounded by the attenuating and
dislocating functions of the Martens clause whiarevidentified in the previous chapter. The use
of the Martens clause thus clearly indicates thardeand need of the international community to
loosen the straightjacket imposed upon iuBysandopinio iuris Accordingly, it is submitted that

the ascertainment of CIHL should include moral @ns in order to ensure that the rules of CIHL

are derived logically and coherently, cognisarthefoverarching natural law foundation of IHL.

Nevertheless, the distinction betweksx lata and lex ferendamight become blurred, which is
bound to draw criticism. However, it is submittédt IHL, due to its nature, is not to be compared
with national legal systems (as was indicated iagér 2°°) or with other branches of international
law and thus acknowledging that aspirational rmeght be a necessity. Accordingly, unless law
should remain one war behind, or in other wordseasithe law is appropriately considered to have
to react after atrocities have been committed,aul be advisable to prevent the atrocities from
occurring, thereby furthering thex ferenda This will be seen as controversial since thelargnt
advocates for the ascertainment of some realispirational rules of CIHL (as was done by the
ICRC Study). However, if the global community'sside to furnish aid to victims of conflicts and
to prevent suffering i®ona fide then it would seem nonsensical to prevent sugbortant rules

from being formed because of the rigid adherencgadsitivist) doctrine. The view is therefore

185 sSee section 2.3 in Chapter 2, pages 69-75, above.

205



supported that in order to ensure the relevancampdrtance of custom, the custom must embody
the genuine interests of the international comnmyurdhd, to a certain degree, reflect the
community's normative aspirations. However (anthwinis the present author concurs as well)
CIL must not be so different froate factostate practice and interests that it becomes listiea®

Having re-evaluated CIHL in line with its naturaw basis, it remains to consider the most
significant modern restatement of CIHL, namely l8RC Study on CIHLthrough the natural law

paradigmargued for in Chapters 2 and 3.

16 Charney 1986:992.
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CHAPTER 4

THE POTENTIAL INFLUENCE OF THE INTERNATIONAL
COMMITTEE OF THE RED CROSS AND ITS STUDY ON CIHL
TO PROMOTE AND STRENGTHEN HUMANITY AND CIHL IN

THE INTERNATIONAL (HUMANITARIAN) LEGAL ORDER

'...academics are in the best position to genguatéc opinion in favour
of the expanded protective value of IHL and itsfulsess in protecting
and assisting victims of armed conflicts'.

1. Introduction

Chapter 2 illustrates the natural law foundationhef initial laws of war.Humanitywas identified

as the central virtue of natural law to provide ithpetus for this branch of law, which was destined
to become international humanitarian law (IHL).wks indicated that these natural law standards,
and particularly humanity, were initially furthergdrough the primitive customary rules of the
ancient societies. Subsequently, it was clearlent that natural law virtues informed the
customary rules that emerged. Also, it was todtstandards (especially humanity) and customary
rules that eminent publicists of international (lamtarian) law turned to substantiate their
proposed rules of law. With the emergence of yréaw, it is submitted, reliance was also placed
on CIHL and indirectly, as custom was itself bagegteon, on natural law principles. Accordingly,
the importance of humanity, as the central natteaket of IHL, and customary international

humanitarian law (CIHL), as the first formal sounfdHL, was established.

It was further indicated that although natural leenstituted the foundation of the laws of war, the
rise of legal positivism saw natural law relegatie@ passive role in the onslaught of codifications
and consensual sources of (international) law. dilwgless, it was also indicated that after World
War Il natural law again gained support, which wasen in the adoption of human rights law and
IHL instruments. However, it was argued that altifio natural law has become important for the
substantive content of IHL again, the modern irdéomal community remained loyal to the

positivist consensual and mostly codified sourcésnternational law. In passing, it must be

' Kadamin Barnaby, Yang, Faite and Henckaerts Z06:
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emphasised that the argument advanced in thisrdiiea is not against the value of codifications
per sebut rather against the misuse which has emanated the contemporary jurisprudential
conception that codifications supersede customasrnational law (CIL))ex ferenda morality,
natural law and principles like humanity. Thisaate on rigid formal sources of international law
to subsume flexible natural law standards seemislgmmatic. This was shown in Chapter 3 to be
the case, especially regarding CIL. The intermaticommunity, in an attempt to reintroduce the
higher normative standards which exist in CIHL, mdvor the reinvestigation of custom as a
source of IHL. The result was the ICRC Study oHRIICI Unfortunately, it may be argued that the
monumental ICRC Study is merely a continuationh® kegal positivist endeavour to reduce all
legal rules to certain, codified texts, which beesnproblematic when it is done at the expense of
norms beyond codifications. However, this would detract from the importance of the ICRC
Study to re-emphasise the value of CIHL as soufdEla Furthermore, endeavours like the ICRC
Study ensure renewed debate and analysis intoyapveblematic branch of law 'at the vanishing

point of international law?.

This chapter will briefly consider the ICRC as a@rsiicant role player in IHL since this is
important for the proper consideration of the mefithe ICRC Study on CIHL. Subsequently, the
Study itself will be considered both with referentie comments emerging thereto from the
international community and through the natural laaradigm established in the present
dissertation. By doing this, the main thread afteation in the present dissertation is enhanced in
that the foundational natural law element of IHLd&liberately and carefully reintroduced into the
discussion on IHL, CIHL and the ICRC Study itself.

2. The ICRC as international (humanitarian) law role player

The previous chapters indicated the natural lagimrmf IHL. Principles and virtues were held to
be included in IHL not merely as thaison d'étreof this branch of law, but also as an independent
source thereof which might be invoked directly. wéwer, from Chapter 2, it became apparent that
there exists no overarching sovereign or compelliogrt structure in international (humanitarian)

law. The rise of conceptions like state sovergigntthe international sphere also impeded the

2 See Lauterpacht 1952:381-382. Chapter 2 refleiti@dIHL not only functions during the most tunudts times

known to man, but, by arguing that it is based upmmality and taking the absence of a central latyis, judiciary
and policing system into account, it is evident wthis corpus of law is seemingly at the 'vanishpant of
international law'. This reference underscorednigortance of every and any investigation into IHL
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implementation of rules deemed by a state to b&&onto its own interestsSubsequently, the fact
emerged that enforcing IHL inevitably becomes peaidtic. This was seen to be true in the case
with treaty law — arguably the most evident, unocoversial source of IHL — which many states falil
to sign and ratify. Hence, unsurprisingly, whetemipting to enforce customs, the very formation
of which is controversial, as was indicated in Gbaf, the problem pertaining to the unwillingness
of the international community to ensure compliaticerewith is compounded. However, the
objective of ensuring compliance with IHL has reneal an important one and the international
community has recognised this fact. Therefore, tthditional conception of the international
community only comprising states as subjects hasgéd to include other role players as well. By
broadening the participants in international lawnach more inclusive approach to these most
vexing concerns is ensurddThus, various actors have emerged in the attémfutrther the IHL
endeavour and, in the process, to ensure greatepliemce with these rules that purport to be
applied in the situation most insusceptible to land legal rule8. The importance of the
contributions emerging from these actors has beeneaiable. One such contribution, of course,
which has been alluded to throughout the presenysis the ICRC Study on CIHL. The present
section will therefore briefly investigate the eptienally important position of the ICRC as non-
state party in the international arena before fimguen the Study conducted by the ICRC on CIHL.
By considering the ICRC as a role player, it widcbme apparent thatumanity that essential
principle of IHL as it has been argued in the pnésdissertation, underlies and informs its
functioning. Thus, an important scrutiny of huntgras the central principle of an international

humanitarian role player will be possible, whichrtifier enhances the normative approach

®  However, for the caution against the needlessresipa of the list of role players, see Albin 1998384 and Van

Oppeln 2002:249.

*  For states as the traditional role players, seer8$995:155, Broms 1983:385-395 and Medinger 2@)&3 and
57 (regarding the Holy See); for the limited intgtional legal personality of corporations, see Bydid at 157,
and Dugard 2005:2; for the participation of indivéds in international law, see Ochoa 2007:121, 132-153,
163-164, 169-170, 175-176 and 185, Akehurst 1977Brbms, ibid at 411-419, Bederman 2003:1528, Bull
1979:171, Best 1997:227, Quénivet 2004:181-1868s@nand Bouvier 2006:303, Van Oppeln 2002:246Ca
2005:535, Teitel 2004:233, Dixon 2007:2 and Byé&| at 158; for the important role of internatibraurts and
tribunals, see Sassoli and Bouvier, ibid at 321-F%ms, ibid at 409, Meron 2000a:253 and Best 1880. For
the role of the ICJ to 'ripen' customs into positlaw, see Pellet 2006:686. Regarding the Intemmalt Criminal
Tribunal for the Former Yugoslavia (ICTY) and thetdrnational Criminal Tribunal for Rwanda (ICTR)pdar
2006:90 indicates the importance of these tribufal$HL in that they were the first internatiorjaticial bodies to
enforce the corpus of IHL which had 'undoubteditm subsumed by CIL, namely tBeneva Conventionsf
1949; theHague Convention (IV) Respecting the Laws and @Gustof War on Lanénd the Regulations annexed
thereto of 18 October 1907; ti@dnvention on the Prevention and Punishment ofCtime of Genocidef 1948
and theCharter of the International Military Tribunafat Nuremburg) of 1945. For the United Nationsrele
player, see Dixon 2007:13, Broms, ibid at 405-Bdst 1983:309 and 1997:55, Meurant 1987:238, P1€85:82,
Sassoli and Bouvier, ibid at 290-291; for the ra& Inter-Governmental Organisations (IGOs) and Non-
Governmental Organisations (NGOs) — in which thBR@Js included — see Best 1997:227, Broms, ibidio@:-405,
Bothe 2005:148, Carty, ibid at 535, Albin 1999:3%&3, Ochoa, ibid at 146 and 157, Dixon, ibid at G8nning
1991:227-229 as well as Ku and Brun 2003:69.
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propagated for in this dissertation. Also, by d¢desng the ICRC Study, which embodies a
significant effort to improve compliance with thebstantive rules of CIHL, the investigation
(which was initiated in the previous chapter) reljag the natural law, principle-infused CIHL
might be furthered since the ICRC Study is bountidahe starting point of many discussions of

CIHL to come.

The ICRC's standing and authority is of such aneathat it has become inseparably intertwined
with IHL. The import of the ICRC lies in its humitarian neutrality> Schindler states that the
ICRC has acted as a guardian of IHL when states8ores neglected these dutfddowever, the
Swiss-ness of the ICRC has led to it being regaesed weakness for IHLSince this association
in terms of Swiss law is not a state or, to a lesg&ent, an IGO, the ICRC is not a direct partcip

in the making of international lafvThe status of the ICRC in the international legaleo has been

summarised as follows:

Its legal statugemains very particular: although under Swiss ikaw an ordinary society composed
entirely of Swiss citizens, it has nonetheless bgieen certain tasks and therefore been grantetiner
powers by the international community. To this ektethe ICRC has become a subject of public
international law. Its mono-national governing pambupled with its international activities giveatvery
special status, quite different from that of aneinational organization or the usual type of non-
governmental organization. In one sentence onesegnthat the ICRC isational by its structure and
composition andhternationalby its activities and staff.

Since its inception in 1863, the ICRC has initia@ad created regulations with the aim of
protecting both combatant and civilian victims ofmad conflict, while paying due regard to the
ideas of neutrality, humanity and impartiaffindeed, the foundational principles of the Reds8ro
and Red Crescent societies are impartiality, hutpainidependence and neutraftty.Accordingly,
the Red Cross is not concerned with the questidn asether a war is just or not — it focuses on

victims suffering as a result of the atrocitieswafr!? The draft humanitarian conventions of the

Best 1997:373.

Schindler 2003:186.

Best 1997:376.

Meron 1996:245. See also the views of Best 19B@edtaining to this 'anomalous and unique...SWwased, Swiss-

run NGO'. Ku and Brun 2003:62-62 describes the@GRunctioning: 'The ICRC's approach may be eqListehe

formula: neutrality = confidentiality = trust = a&ss, implying that access to victims — the ICRCanntask — is
subject to the parties' prior authorization, whiefjuires gaining their trust based on confideryiali

°  Sassoli and Bouvier 2006:356.

19 Verri 1992:95.

11 Best 1997:236-237. Ku and Brun 2003:58 submit, this will be confirmed below when considering fhnciples
of the ICRC, that the ICRC's fundamental principéfiumanity, neutrality, impartiality and indepemde are the
driving force behind its objectives to act as ateriimediary between opposing parties to conflict3, ahereby, to
furnish aid to victims of war.

2 Pictet 1979:31, 1985:44 and at http://www.icrclamb/eng/siteeng0.nsf/htmlall/fundamental-principle

o N o O
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ICRC have been submitted to various diplomatic emrices. The results of the ICRC's efforts are
the various IHL treaties that were adopted betw#864 and 1949 as well as tialditional
Protocolsof 1977. The ICRC has also written extensive cemiaxies on th&eneva Conventions
and theAdditional Protocols These commentaries have been influential inrtexpretation of the
Conventionsthereby also affecting the practice amginio iuris of states and thus have had an
indirect impact on CIL formation. Both th&eneva Conventiorsnd Additional Protocolsendow

the ICRC with a status and give it certain funcsibh

Furthermore, bearing in mind the importance of ratlaw for IHL as advocated in the present
dissertation, NGOs frequently advocate for theusidn of particular legal oethical principles
during negotiations of international agreementsie b its unique status, mandate and expertise as
a guardian of IHL, the ICRC performs these tasksstamtly**

The ICRC has been influential in the armed cortlitiat have been waged since its establishment.
Hence, the primary concern of the ICRC is to a&l sltk, wounded and shipwrecked, prisoners of
war, civilian internees and the general civiliarpplation through furnishing these groups with
food, clothing, medicine and the ability to tracéssing person$> Furthermore, the ICRGnter

alia, visits persons detained due to armed conflict ragisters them; conducts talks with national
and local authoritie¥ rebel groups and militias on behalf of potentiala) victims and

disseminates IHL!

Supervision is one of the chief problems in intéoral law and, more specifically, IHL. The

commentary-010179?0penDocument&style=Custo_Findlid&=defaultBody3 accessed on 22 February 2010.
See also Best 1983:4-5 who indicates that it icdit to remain completely indifferent to this @le Accordingly,
Best, ibid at 5, submits that the ICRC notably mgudges whether the armed conflicts in which theyare right or
wrong. Itis as if the ICRC realises the claimdmay war (and the importance of addressing théindp@well to
also attempt to placate the demands made by jus@tearly,humanity— not justice — is the ICRC's chief concern.
Consequently, the only judgments the ICRC will mgkad then only unwillingly and if deemed helpfal)e
whether the laws and treaties pertaininguoanityin warfare are being observed or not.

Meron 1996:245. Regarding the ICRC's statusrimgeof theGeneva Conventionsee also Van Oppeln 2002:247.

See also 194&eneva Convention IHrticles 3, 123, 125 and 126 as welAaklitional Protocol larticle 5(3).

14 Albin 1999:378 and 381 indicates that NGOs, like tCRC, have even participated directly in thesgatiations
through furnishing assistance with the preparat@nthe official background documentation, givingalor
presentations; remarking on governmental positaon formulating draft agreements and proposalsth&tmore,
these NGOs, and it is submitted that this appliegtiqularly to the ICRC, may be able to introduceral
considerations into deliberations. This, of couypaces such NGOs ideally to further the viewhf las argued for
in the present dissertation.

15 Verri 1992:95. See also Kalshoven and Zegveldl2(88. Blondel 1989:513 deems the alleviationuffesing to
be 'the ultimate ethical motivation underlying temmitment of all Red Cross and Red Crescent vearst

' Best 1997:230-231.

" van Oppeln 2002:247.
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ICRC has an important — and delicate — role to platye event of violations as it mawter alia,
actmero motuespecially when its delegates are confrontediddgtions; receive complaints which

it transmits or it could approach the relevant atitles or it may publicly give its opinion on the
allegations and the ICRC may be called upon to stigate alleged breaches or to record the
performance of violations. However, in acting thile ICRC must continuously keep the interests
of the victims whom it is supposed to protect assist in mind and to remember that its rights do
not surpass those of states, the contracting patdidreaties, whose responsibility it is to ensure
respect for international laff. Indeed, MacLaren and Schwendimann submit thatl@RC's
actions on ground level are a significant drivigce behind the development of contemporary
IHL. ™

Due to its stature in armed conflicts, the ICRCoaéstails a significantnoral component. It
represents peace — a beacon in the midst of hiestili Every action it performs constitutes a
pacifying gesture since by acting as intermediatMeen opposing parties and through promoting
IHL the ICRC creates a climate of appeasement aodnciliation. Through furthering solidarity
between people who suffer as a result of war anfiifnyshing aid, the ICRC levels the inequalities
between victims and thus alleviates their plightl dmustrations. Briefly, the ICRC helps to bring

individuals and, possibly, whole peoples togetfier.

Evidently, then, the ICRC is a significant roley#ain the protection and development of IHL and
it enjoys international legal and political statasd recognition due to the mandate it has been
burdened with in treaties and conventions by staté® ICRC's status entails that it remain neutral
independent and objective. This is the case dedspé fact that it receives public funding and
works closely with governments. This situatioroposed to that of NGOs that work separately
from governments and without any public funding ander to ensure their neutrality and
credibility.* Furthermore, it is precisely because of its nditgrandependence and impartiality, as

contrasted with most humanitarian NGOs, that theR@Cnjoys a special status regarding projects

% |CRC 1981:76-78 and 81-83.

19 2005:1235. The ICRC's duel role, which causegisin, is succinctly put by MacLaren and Schweratim, ibid:

'A fundamental tension arises out of the fact thatone role is based on tlege lataand may be characterized as

reactive and administrative, while the other iesially proactive and legislative, concerned with lege ferenda

The way in which the ICRC manages this challeng@vigys open to outside critique, but the ICRClatienship

to the Study has brought the Committee under pdatity “heavy fire™.

Pictet 1979:32-33 and at http://www.icrc.org/welgksiteeng0.nsf/htmlall/fundamental-principles-coemtary-

010179?0penDocument&style=Custo_Final.3&View=deodly3 accessed on 22 February 2010.

2L Albin 1999:376. See also MacLaren and Schwendima@05:1234. In light of its close interaction fwit
governments, Bothe 2005:157 submits that the ICR@feequently helps states in drafting militarymals.
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pertaining to IHL??

The focus for the present discussion, however,nighe importance ohumanityas motivating
factor for the ICRC. Accordingly, the importancé mmanity will be seen to extend beyond
embodying the original foundation of IHL (as wasabtished in Chapter 2) and being the single
most important objective of IHL as a legal systaisq indicated in Chapter 2) to also furnish the
essentiakaison d’étrefor one of the most (if nathe most) influential NGOs in IHL, namely the
ICRC. The preamble to thgtatutes of the International Red Cross and Red¢enet Movement
adopted in October 1986 at the™Hternational Conference of the Red Cross in Ganbsts the

seven fundamental principféf the International Red Cross and Red Crescenvektent:

'Humanity The International Red Cross and Red Crescent Mowerbern of a desire to bring
assistance without discrimination to the woundedtloa battlefield, endeavours, in its internatiorsaid
national capacity, to prevent and alleviate humarffesing wherever it may be found. Its purposeais t
protect life and health and to ensure respect fog human being. It promotes mutual understanding,
friendship, cooperation and lasting peace amontjgieoples®*

Impartiality It makes no discrimination as to nationality, raceligious beliefs, class or political opinions.
It endeavours to relieve the suffering of indivildudeing guided solely by their needs, and to giwerity
to the most urgent cases of distréss.

2 MacLaren and Schwendimann 2005:1235.

2 For the fundamental principles proclaimed in 18§5the XXth International Conference of the Red €8rovhich

differ  slightty from the 1986 formulation, see Ritt 1979: 56 and Pictet at

http://www:.icrc.org/web/eng/siteeng0.nsf/html/EA@F@53343B76C1256D2600383BC40penDocument&Style=C
usto_Final.3&View=defaultBody accessed on 22 Faty@010.

Pictet 1979:11-14 and at

http://www.icrc.org/web/eng/siteeng0.nsf/html/EABF@53343B76C1256D2600383BC4?0OpenDocument&Style=

Custo_Final.3&View=defaultBody2 accessed on 22 &atyr 2010 defines a principle as: 'In philosophteams, a

principle is an abstraction ofraoral nature, derived from the ideal tendencies of spciehich imposes itself upon

human conscience and becomesbsoluteimperative above and beyond discussion. In terms of whaargenow
concerned with, we shall say that a principle sy a rule, based upon judgement [sic] and expeggwhich is
adopted by a community to guide its conduct'. [Bagis added.]

Also stated and accepted in t@ase concerning Military and Paramilitary activds in and against Nicaragyua

Judgment of 27 June 1986 (merits) paras 242-24Riref 2007:56 states that Jean Pictet ddamsanityto be the

most important principle in the Red Cross, detemngirideals, motivation and objectives, and from athall other

principles flow. Thus, Pictet 1979:21-22 and atpiwww.icrc.org/web/eng/siteeng0.nsf/htmlall/fuandental-

principles-commentary-010179?0penDocument&stylet€u&nal.3&View=defaultBody3 accessed on 22

February 2010 states!In the doctrine of the Red Cross, the principlehaimanity, from which all the other

principles flow, obviously has to stand in firsapé. As the basis of the institutionprovides at the same time its

ideal, its motivation and its objectivk is indeed the prime mover for the whole movatnéne spark which ignites
the powder, the line of force for all its actidhthe Red Cross were to have only one principle/auld be this orie

[Emphasis added.]

% Dr Sandoz succinctly formulated this principle hiis Foreword to the Study in Henckaerts and Dosvgaick
2005:xiv: 'For the ICRC, impartiality means notlyoavoiding discrimination between the differenttiins of a
given conflict, but also constantly striving to aresthat all the victims of all the conflicts oretplanet are treated
equitably, without regional or ethnic preferencel andependently of the emotions sparked by medectsd
images'. Sometimes, according to Pictet 1979:4R4# it must be accepted that choices will havbeanade in
practice as to whom treatment will be given to avftb not, seeing that resources are often insufficie treat
everyone in need simultaneously: 'Here we toucbnug truth referred to in the introduction, thetftlwat the
principles have a theoretical character. In practiee cannot always take them literally. But, alio their value
may be relative, it is nevertheless very greatjtfehows the ideal that we must continue to apgitbaRegarding
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Neutrality In order to continue to enjoy the confidence of thle Movement may not take sides in hostilities
or engage at any time in controversies of a pdallticacial, religious or ideological naturé.

IndependenceThe Movement is independent. The National Socjetiede auxiliaries in the humanitarian
services of their governments and subject to thes laf their respective countries, must always naaint
their autonomy so that they may be able at all sine act in accordance with the principles of the
Movement/

Voluntary Service It is a voluntary relief movement not prompted ity smanner by desire for gaffi.

Unity There can be only one Red Cross or one Red CreSosigty in any one country. It must be open to
all. It must carry on its humanitarian work throunlt its territory

Universality The International Red Cross and Red Crescent Mongrre which all Societies have equal
status and share equal responsibilities and dutid®lping each other, is worldwid®',

These principles of the ICRC are deemed by Piotdtet hierarchical. Consequently he identifies
substantive, derived and organic principles. $thbstantive principleembody the aspirations of
the organisation and determine its conduct. Theseiples 'stand above all contingencies and
particular cases'. They provide goals and objestiather than ways and means. Pictet accords a
special place tthumanityin these substantive principles since 'it is tkeression of the profound
motivation of the Red Cross, from which all the estlprinciples are derived'. Unsurprisingly, he
labels humanity thessentialprinciple. Non-discrimination and proportionality, subsumeatler

impartiality, constitute the other substantive piges. Non-discrimination is viewed as closely

the interaction between humanity and impartiaktigtet , ibid at 48-49, states that impartialityeals itself through
applying established rules, which for the ICRC atialy entailshumanity non-discrimination and proportionality,
without taking sides. See also Wortel 2009:787,ur€h 2007:57, Pictet, ibid at 39-41, and at
http://lwww:.icrc.org/web/eng/siteeng0.nsf/htmlallifiamental-principles-commentary-010179?0OpenDocument
&style=Custo_Final.3&View=defaultBody4 accessed?@february 2010.

Pictet 1979:52-56 and at http://www.icrc.org/welgksiteeng0.nsf/htmlall/fundamental-principles-coemtary-
010179?0penDocument&style=Custo_Final.3&View=deBodly5 accessed on 22 February 2010 indicates that
neutrality — essentially a negative concept — éntait taking sides in armed hostilities and, lik&yto refrain from
accepting any religious, ideological or politicalatrine. See also Wortel 2009:788; Thirer 2007k68and Brun
2003:56 and see also Kalshoven and Zegveld 2001:198

Pictet 1979:61-63 and at http://www.icrc.org/welgksiteeng0.nsf/htmlall/fundamental-principles-coemtary-
010179?0penDocument&style=Custo_Final.3&View=deBoily6 accessed on 22 February 2010 summarises this
principle by indicating that the ICRC must be s@ign in its own actions and decisions, thus, it hugsat liberty

to pursue the ideal objectives btimanityand justice without being influenced by politicmcial or economic
factors, pressure groups, public opinion or finahpressure. See also Thirer 2007:58.

Pictet 1979:70-78 and at http://www.icrc.org/welgksiteeng0.nsf/htmlall/fundamental-principles-coemtary-
010179?0penDocument&style=Custo_Final.3&View=ddBodly7 accessed on 22 February 2010 finds this
principle to entail someone working on his own tiofi and not as a result of compulsion from somésmmething
else and who might also be paid. This principle@fintary service is the means to ensure libabanityis given
effect. The notion of selfless action constitube® of the main pillars of Red Cross actions —sé&sce should
further the interests of victims. Naturally, m&émain is not an aim of the Red Cross, only thevating of
suffering is.

2 Ppictet 1979:82 and at http://www.icrc.org/web/ssitgeng0.nsf/htmlall/fundamental-principles-comnaept
010179?0penDocument&style=Custo_Final.3&View=deBodly8 accessed on 22 February 2010 states that to
ensure the efficacy of its work, the Red Cross &gainust be the only one of its nature in the teryi of a state.
More than one of these types of organisations,egsifg similar ideals, are bound to cause confusiSuch
confusion would, of course, be detrimental to thespance of the Movement's objectiveqomanityand justice.
Pictet 1979:87-88 and at http://www.icrc.org/welgksiteeng0.nsf/htmlall/fundamental-principles-coemtary-
010179?0penDocument&style=Custo_Final.3&View=deodly9 accessed on 22 February 2010 states that th
Red Cross should serve everyone in every counBrotecting mankind against suffering and ensuringdne
standards are worldwide concerns. However, it rbeshoted that it is not the National Societieq, tather the
international organs of the Red Cross that exthait services universally.
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linked to the principle of humanity whereas projmorality emerges from the notions of humanity
and non-discrimination. The second type of prilecidentified is thederived principles which
include neutrality and independence. These priesjdirstly, ensure that the essential princidle o
humanity can be put into practice and, secondlyt the substantive principles can be introduced
into factual reality. These principles entail meaather than ends and are closely related to non-
discrimination. The third kind of principle is therganic principleswhich are institutional in
nature. Included under this category are unseléisk and voluntary action (which are subsumed
by voluntary service), unity and universality. $keprinciples provide standards for the operation
of the organisation. They are held to be less mpessing than the previous principles.
Nonetheless, the principle of universality uniquetgbodies both an ideal and a practicality as it is
derived from the dictates of humanity and non-dmsgration. Unselfishness and voluntary action
are closely linked to humanity, whereas unity isireected to non-discrimination. These, then,
embody the essential principles of the ICRC atithough it is difficult to realise these principlen

every circumstance, they still embody importanaisiéo aspire and strive towards.

Accordingly, the importance of these principleswad| as their links tchumanityis apparent. In
sum, therefore, the ICR@rinciple of humanityhas been succinctly described in that it conststut
the exclusive objective of the ICRC and determitggange of competence. In fact, humanity
furnishes the foundation for the ICRC's values amdn constitutes the reason for the ICRC's
existence? It needs to be emphasised, then, that humaniteatlidnot only serves as the essential

theoretical principle of IHL, but also embodies teantral practical principle of the ICRC.

The precedence accordedhomanityas the essential principle of the ICRC is evidehen the

ICRC is called upon to implement IHL because infganing this ‘watchdog function' it may call
on the participants of armed hostilities to obselide and the fundamental principles thereof.
However, if the ICRC adheres to the principle ofitnality, how can it make public statements

preferring a particular type of condutt?Ku and Brun state that neutrality is merely a nse@ an

31 Pictet 1979:11-14 and at http://www.icrc.org/wetyisiteeng0.nsf/html/EA08067453343B76C1256D2600%388B
OpenDocument&Style=Custo_Final.3&View=defaultBodgzcessed on 22 February 2010. Haug 1986:136
submits that: 'Humanity, impartiality and neutnabire the guarantees of the Movement's unity ameetsality, and
the Red Cross can only find the strength to futfilhumanitarian tasks if it continues to be a eshitworldwide
organization'.

%2 Thirer 2007:57. See also MacLaren and Schwendir@805:1234. See also Wortel 2009:791 for the $sion
that this essential moral value, which had beetedtdy Dunant, became a norm that may be constasedn
obligation or absolute duty.

% Kuand Brun 2003:66. See also Kalshoven and 2d @01:198-199 who refer to the ICRC's functiorpesmoter
and guardian of IHL. Three aspects must be notatkiuthese functions, namely 'monitoring compliangta
humanitarian law; promotion and dissemination eflw; and contribution to its development'.
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end and not the end itself and, accordingly, carsiibns othumanityoverrule it when the welfare

of victims is in jeopardy?

Since the Red Cross has extended its grasp alltogervorld and with numerous National Societies
also coming into being, there is no central distugccharacter permeating all the spheres, except
for these principles which serve as the glue ta ioé whole together. As the universality of these
principles have been described: 'When we bringtteey and compare different moral systems and
dispose of the non-essentials, that is to say #pecial peculiarities, we find in the crucible we
metal, the universal heritage of mankifid'lt is submitted that this is also true with redyém IHL

as a branch of law and, accordingly, the 'pure frfetaboth IHL and the ICRC, as indicated in this
dissertation, islumanity As it has been emphasised throughout the prelsesdrtation, IHL is the
one branch of (international) law where a corerofersal values and principles may be identified.
Hence, the principles of humanity and dignity wexamined in Chapter 2. In the situation of war,
it must be submitted that culture, race, religioasviction, gender and any other distinction which
may be fathomed to differentiate between humansitad@y must give way to the universal

solidarity inherent in the very notion of humanity.

It has been indicated that care ought to be tadahstinguish between thegeinciplesof the Red
Cross and theules of IHL — the former apply always and are direcatdegulating the conduct of
the Red Cross as a private body, while the latisran official character and is engaged in times of
armed hostilities in order to regulate the condifctates and their enemies. Nevertheless, Pictet
proposes that the link between these branchesidemvseeing that much of contemporary IHL
developed from the ideals of the Red Cross whicthéu remain the driving force behind future
developments. Accordingly, he submits that it isswrprising that common values such as
humanity and non-discrimination exist between tve branched® However, it is respectfully
submitted that IHL (or the laws of war) is not aeet phenomenon and, although it has changed its
guise from a system based on CIHL to one basedeatytlaw (wherein the ICRC has had a
significant role to play), there remains a subs&ntuumber of IHL rules unaccounted for if the pre-

1863 rules are discarded. Furthermore, it has la@goed in Chapter 2 that even the initial

% 2003:66.

% Pictet 1979:9-11 and at
http://www.icrc.org/web/eng/siteeng0.nsf/html/EA@3@53343B76C1256D2600383BC4?0OpenDocument&Style=
Custo_Final.3&View=defaultBody2 accessed on 22 &aty 2010.

% Ppictet 1979:8 and at
http://www.icrc.org/web/eng/siteeng0.nsf/html/EA@F@53343B76C1256D2600383BC4?0OpenDocument&Style=
Custo_Final.3&View=defaultBody2 accessed on 22 &aty 2010.
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societies, which applied rules in wartime, and #minent publicists of the sixteenth and
seventeenth centuries were motivated by consideatof humanityin the formulation of their
rules applicable in wartime. Consequently, it irsitted that the principle of humanity, as
motivatingraison d'étreof what was to become IHL, can only be reinforcgdhe ICRC since this

principle precedeghe ICRC*’

Finally, the importance of the ICRC for IHL has ta&en ignored by international tribunals and the
ICTY has also acknowledged the active role assulmethe ICRC to further the development,
enforcement and dissemination of IHL. Hence, im-mdernational armed conflicts, the ICTY
found that the ICRC has consistently appealed ¢opidwties thereto to respect IHL. The ICTY
contends further that it is evident that the ICRAS Imoved for the application of theundational
principles of IHL by parties to such non-international armeahflicts. The ICRC has also
attempted to convince opposing parties to adhetteetprovisions of the 1948eneva Conventions
or — at the very least — to the essential provssiohtheseConventions When opposing parties
have still refrained from adhering to IHL, the ICR@s indicated that common article 3 should be
followed as a minimum. In this manner the ICRC hathered and facilitated the extrapolation of
general IHL principles to non-international armeahfticts. The practical results which have
emanated from the efforts of the ICRC to induce gliance with IHL should be considered as a
component of actual state practice. This compored, furthermore, been essential in the
emergence/crystallisation of CIL rul®s.It is submitted that these statements of the @By only
reflect the indispensability of the ICRC for theestgthening and implementation of IHL but also
indicate the close link between the ICRGundational principlesand IHL. This approach of the
ICRC to advocate for adherence to the foundatigmaiciples of IHL neatly ties in with the
approach of the present dissertation to move feratceptance of the natural law foundations of
IHL and the direct reliance thereon as legal autyrorin this regard, the ICRC has an important
role to play since, as was alluded to above, tHRAGs intimately connected with the development
and practice of IH® In this regard, the ICRC alsspreads knowledgef IHL, especially to
countries caught in the grip of armed hostiliflsThe ICRC, then, engages with humanity as both

a practical aspiration for its conduct and as aiafuheoretical virtue underpinning the legal syst

37 See also NicodBorewordto Maybee and Chakka 2006:vii and Welcome Addressbid at 7. See section 2.2 in

Chapter 2, pages 31-69, above.

Prosecutor v Tadi®ecision on the Defence Motion for Interlocutorpgeal on Jurisdiction of 2 October 1995 par.
109. In the light of the ICTY'dicta, it is submitted that the comment from Meron 1298: that CIL is influenced
by the action of parties and non-parties to treatis well as by the€RC and United Nations is unsurprising.

% Ku and Brun 2003:56. See also Kalshoven and 2d@@01:198.

40" Kalshoven and Zegveld 2001:198.
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it intends to further. The importance of this rplayer for IHL is therefore confirmed. It emboslie
and pursues the very principles upon which IHL (&mel laws and customs of war) were vested.
From the preceding it is also clear that the ICR@dertaking to initiate a study into CIHL is in
keeping with its mandate and objectives to stresmtithe entire humanitarian endeavdur.
Accordingly, the ICRC Study on CIHL will be evaledt as a significantly important recent

addition to the corpus of IHL.

3. An evaluation of the ICRC Study on CIHL

It has been evident from the present dissertatian tHL was based on and purported to further
natural law principles. It was indicated that thesatural law virtues found expression in
rudimentary customary rules among the primitiveiestiees and, to a large extent, the later eminent
publicists on IHL. However, in Chapter 2, it walicated that the nineteenth century saw legal
positivism gain the ascendancy beyond natural lppr@aches. It was argued that this caused the
essential natural law basis of IHL — which is a¢edms historical fact rather than merely refleetiv
of a theoretical approach — to be obscured. Suiassely, it was indicated that the emphasis fell on
state sovereignty, consensual legal sources arttemminateriald® It is submitted that although
natural law thought in international law re-emergafter the atrocities of World War I, the
international community's focus on consensual, temitlegal materials endured.  Hence,
codifications increased even when that meant reduthe re-emergent natural law virtues to
inflexible, written rules. Of course, CIHL — whickas the original source of IHL, easier to
ascertain than natural virtues and, in any cadkecteve of natural law principles — provided an
important reservoir of rules to be subsumed undeaty law. Therefore, although treaty law
developed some unique and original rules, treatyl¢éagely represented a continuation of the rules
accepted as customanyhich, in turn, embodied the universal, immutalglejective natural law
principles It must be noted though that this indirect suhbisig by treaty law of the natural law

principles occurred mechanically and, therefores¢éhnatural law virtues were largely overlooked.

“l Meron 1996:245. Thus, Pictet 1979:24 and at Mipuw.icrc.org/web/eng/siteeng0.nsf/htmiall/fundarts-
principles-commentary-010179?0OpenDocument&styletCusnal.3&View=defaultBody3 accessed on 22
February 2010 states: 'In the legal field, prev@ntialls for the work of developing internationaintanitarian law.
As we know, the ICRC has been concerned sincedbabing with promoting and perfecting the rulestpcting
the victims of conflicts and it was the architetttee Geneva Conventions. Lastly, it is preventidrich determines
the role of the Red Cross in favour of peace. Traee those who are not satisfied to see it conifisef to
attenuating the effects of war, but insist thaittack the evil of war at its root and participdieectly in the fight
against this scourge'.

2 see section 2.2 in Chapter 2, pages 31-69, above.
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However, with the continued emphasis on writtensifpost codifications, treaties came to be
accepted ashe legal source in the international order. Thisifpst emphasis has now also
eventually led to the attempt by the ICRC to codifistomary rules.However, in an apparently
ironic volte-face this codification of CIHL seemiypngelies on treaty provisions! Hence, where
historically CIHL was subsumed into treaty provisp the current trend is to attempt to derive
CIHL rules from treaty provisions. In the procebe emphasis on natural law virtues has been
lost. Treaty provisions subsumed CIHL without awacern of natural law virtues thus, by
reversing this process an incomplete version of ICWill emerge since treaty provisions cannot
actively provide the natural law virtues. It isgared in this dissertation that the natural law ues

must also be pertinently reintroduced into the kittbate to enhance it.

Nonetheless, the renewed scrutiny into CIHL, whigtprobably the closest to a universal and
conventionally accepted legal source, seemingleces the desire of the international community
to re-emphasise the universally binding sourceaof in the IHL debate. However, it is submitted
that unless this reconsideration of CIHL is accona by a due consideration of the immutable,
foundational principles of IHL, the lofty edificé the ICRC Study might indeed be undermiffd.

Accordingly, the following section intends to intigate the monumental Study of the ICRC
pertaining to CIHL. First, the history of the Studill be briefly considered, before summarising its
essential findings and insights. Thereafter, traitsy will turn to the substantive aspects of the
Study. Subsequently, the Study's methodologicatagzh will be considered as well as the black-
letter rules postulated as part of CIHL. In thegard, some of the criticisms to emerge from
international literature will be considered. Thegent dissertation will then consider the Study's
methodology and black-letter rules against the wmigaradigms, pertaining to the natural law
foundation of IHL and the approach to ascertair@ig (and CIHL), identified from the preceding
chapters. (Indeed, the proposed approach to Ckderohination of Chapter 3 and the application
thereof to a selection of the Study's proposedsrsi®uld be kept in mind for the present section as
the present section's comments on the Study's whathgical approach will be supplementary to
Chapter 3 rather than a mere restatement th&beoft will also be insightful to subject the
criticisms, levelled against the ICRC Study in mtional literature, to the natural law paradigm

established by the present dissertation. It wéllibbdicated that the natural law/legal positivism

43 Of course, reducing the rules of CIHL to a writtiemm (albeit a non binding form as that of the ICRtudy)
impedes this branch of international law from depéig and changing as it usually does in its cuargrform. See
in this regard Pearce 2003:138.

** Hence, sections 3 and 4 of Chapter 3, pages 186r20st be kept in mind.
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debate is still very alive in the international dégrder and, it will be indicated, that this might

preventbona fideadvances in IHL.

3.1  Anoverview of the history and findings of thédCRC Study on CIHL

The atrocities committed in the 1990s in the fornfegoslavia and Rwanda caused the entire
global community to witness the blatant disregandtiie most fundamental principles of IHL — the
distinction between civilians and combatants andween civilian and military objecf‘§.
Furthermore, it seemed as though inadequacy of mée not to blame for these violations of IHL.
Violations occurred — and still do — due to an Ulimgness of the states to respect the rules, from
the lack of an international law-enforcement ingiin, from uncertainty regarding their application
in particular situations and from the fact that fpulitical leaders, commanders, belligerents and
general populace have knowledge thef€oSomething had to be done. Accordingly, in 1988,
International Conference for the Protection of Wctims discussed methods to deal with
violations of IHL, but they refrained from propogithe adoption of new treaty law to this effect.
Accordingly, the Conference reasserted 'the negessimake the implementation of humanitarian
law more effective' in its Final Declaration, arsicarequested the Swiss government 'to convene an
open-ended intergovernmental group of expertsudyspractical means of promoting full respect
for and compliance with that law, and to prepameort for submission to the States and to the
next session of the International Conference ofRled Cross and Red Crescent'. Subsequently,
various recommendations that purported to increesgect for IHL through, especially, 'means of
preventive measures that would ensure better krgel@end more effective implementation of the
law' were adopted by the Intergovernmental Groufexgderts for the Protection of War Victims
that convened in 1995. It was from Recommendadtion this Group that the suggestion emerged
to invite the ICRC to prepare a report on CIHL sylevhich apply in international and non-
international armed conflicts, and which was therbé circulated to states and other important
international entities. This report was furtherb® prepared with the aid of IHL experts from
various geographical regions and diverse legalesyst and with the assistance of experts from
international organisations and governments. Téd®mmendation was endorsed in 1995 by the
26" International Conference of the Red Cross and Rexscent and the ICRC was officially

mandated to prepare the report pertaining to Clidles relevant in international and non-

4 Henckaerts 2008:124.
% Henckaerts 2005b:176. See also Henckaerts anadddd8eck 2005:xxvii.

220



international armed conflict<.

The ICRC formulated a Study containing 161 rulesCtfiL in 2005 as the culmination of the
mammoth task given to it in 1995. The Study cosgwmitwo volumes: volume one contains the
black-letter rules, considered to be customaryhwimmentaries explaining the content thereof,
while volume two (bound in two books due to sheie)scontains the material relied on to
determine the customary nature of the rules fortedlan volume oné&® Each black-letter rule
postulated in volume one cross-refers to a chatdrsection in volume two where the practice on
which that rule was established can be fottdhe Study is divided into six sections: Distinctj
Specifically Protected Persons and Objects, Spekléthods of Warfare, Weapons, Treatment of
Civilians and Personkors de combaand Implementation. Thus, clearly, rather tharusoon
treaty law and determining whether each provis®part of customary law, the Study approached
the work from a broad perspective considestaje practie generally and not limiting itself to IHL
as it is reflected in treaty lat®. Henckaerts states that by conducting researcheothree levels of

national, international and ICRC sources, pracfiman all parts of the world is reflected.

*" Henckaerts 2005b:176. See alsternational Conference for the Protection of Wantims, Geneva, 30 August—1
September 1993, Final Declaratidmternational Review of the Red Cro$893 33(296):381, Meeting of the
Intergovernmental Group of Experts for the Protecttiof War Victims, Geneva, 23-27 January 1995,
Recommendation llinternational Review of the Red Cros896 36(310):84, 26th International Conferencéhef
Red Cross and Red Crescent, Geneva, 3—7 Decem@er R8solution 1, International humanitarian lanork law
to action; Report on the follow-up to the Interpatl Conference for the Protection of War Victirntgernational
Review of the Red Crosk996 36(310):59. See also MaclLaren and Schwendin20@©5:1217, Henckaerts
2007a:260, 2005b:473 and 1999 Study on customéey af international humanitarian law: Purpose erage and
methodology [ttp://www.icrc.org/web/eng/siteeng0.nsf/html/573Q3accessed on 3 September 2010), Cowling
2006:66, Nicholls 2006:232-233, Balgamwalla 2006ah8UN Doc. E/CN.4/1999/92 par. 210f course, also see
Dr Kellenberger's Foreword in the Study, Henckaartd Doswald-Beck 2005:x and the editors' introducet
XXVii.
Bugnion 2008:75. Henckaerts 2005a:527 emphattisest is only the black-letter rules which areposed rules
of CIHL and not the commentaries pertaining to ¢hades as well. Nonetheless, the commentariekl goovide
useful clarifications on the black-letter rules ritgy postulating the relevant context against whiztconsider
certain rules.
Henckaerts and Doswald-Beck 2005:xlviii
0 Cowling 2006:66-67 and Henckaerts 2005b:1B4Hould be stressed that the study did not sealetermine the
customary nature of each treaty rule of internatidrumanitarian law and, as a result, did not reardly follow the
structure of existing treaties. Rather, it soughtahalyse issues in order to establish what rufesustomary
international law can be found inductively on tlesils of State practice in relation to these issieghe approach
chosen does not analyse each treaty provisionawikw to establishing whether or not it is customé cannot be
concluded that any particular treaty rule is nattomary merely because it does not appear as auitte istudy'.
See also Henckaerts, ibid at 197. The Study sthisssentiment in Henckaerts and Doswald-Beck 2005
Bugnion 2008:74-75 states that the Study had twihods it could follow — @leductiveapproach, taking treaties of
IHL and illustrating the customary status of thpiovisions (which could lead to criticisms that tBeudy was
merely attempting to show the customary statusredities not universally ratified in order to circuent non-
ratification of non-parties) or aimductive approach, taking the essential elements of IHL state practice and
determining which rules are customary — stating tha Study ascribes to the second approach. &g®rs 3 in
Chapter 3, pages 187-189, regarding deduction reehatction. See also MacLaren and Schwendimann 2008:
who also deem it possible that the derivation dfiiCtules from treaties might be seen as an attempircumvent
the requirement of consent needed to make a teggtjcable to a state. However, see Bugnion, abié6-87.
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Nonetheless, the research cannot claim to be coeplEhe focus of the study was especially on
the practice emanating from the last thirty yearsrder to ensure a formulation of contemporary

CIL, but older practice was also taken into accauimén it was deemed to be relevaht.

Henckaerts states that the Study was carried otiteabehest of states — it was intended to help
states compile and assess practice in order tondiet the content of CIHE? In this regard the
aim of the ICRC Study was to circumvent varioushfems that occurred in relation to IHL treaty
law.>® Regarding the interaction of treaty and custosnyas indicated in Chapter 3, it is clear that
a treaty may codify existing custom and a new yreale may eventually harden into custom, but
evidently these sources remain sepatatdccordingly, then, states can be bound by centalies

of IHL (which have been subsumed by CIHL) irrespectof whether they ratified the treaty
containing the relevant rule or not. This was wie Study aimed to determine — which rules
applied to states as CIHL and, hence, regardles®aty ratificatio> Also, custom might be the
instrument through which states may be obligatedre/ftonventional law is allegedly ambiguous.
In sum, then, although treaty law may be usedltahie lacunaein IHL, such a process would be
drawn out and difficult as it would entail obtaigithe needed state support for the acceptance and
ratification of the proposed provisions. Accordinghe Study aimed to determine which rules
already bind every state in an armed conflict asadter of CIHL>® Furthermore, since the vast
majority of armed conflicts are non-internatiomahiature, and the treaty regime applicable to those

conflicts is insufficient, the second main aim ¢k tICRC Study was to determine whether

L 2005b:186. Regarding the various levels on whi$earch was conducted, see Henckaerts and DoSeald-

2005:xIv-xlvii, Henckaerts 2005b:184-185, MacLagerd Schwendimann 2005:1235, Dinstein 2006:1 anchidag
2008:73. See Henckaerts and Doswald-Beck, ibixhvaxlvi, for practice collected byational researchers and,
ibid at xlvii, for practice frominternational sources. Note may also be taken that Jenks 1994ad already
indicated that there was a crucial desire to cobe@ence of CIL from a broader geographical speetand, in the
process, to progressively establish a wider basddr@re complete acceptance of established andogéve CIL.
This, it was argued, would protect existing CIL ingathe threat of disintegration. It seems asigiothis call was
heeded roughly 50 years later! (See also Jenikk,fdr an acknowledgment that collective statecfice emanating
from 1IGOs may contribute to CIL.)

%2 2005a:525 and 2007b:473.

% Henckaerts 2005b:177 and 2005c:423. See also ééaptiroduction in Maybee and Chakka 2006:1 and

Henckaerts in Chatham House 2005:4. For completeHenckaerts, ibid, cites various treaties apipléecto IHL,

including theGeneva Conventions 1949,Additional Protocolsof 1977,the 1868St. Petersburg Declaratiorhe

1899 and 190Hague Regulationghe 1925Geneva Gas Protocpthe 1972Biological Weapons Conventipthe

1980 Convention on Certain Conventional Weapoasd its five Protocols the 1993 Chemical Weapons

Convention the 19970ttawa Convention on the Prohibition of AntipersehMines,the 1954Hague Convention

and its twoProtocolsand the 199&tatute of the International Criminal Cousthich containsinter alia, a list of

war crimes upon which the ICC can adjudicate.

See footnote 6 on page 162 above.

5 Henckaerts 2005a:526, 2005b:177, 2005¢:423 and M@8ckaerts and Doswald-Beck 2005:xxviii, Henckadn
Barnaby, Yang, Faite and Henckaerts 2006:16 andilédon 2005:833Nicholls 2006:233Henckaerts in Chatham
House 2005:4 and Cowling 2006:69. See also Nidamfewordto Maybee and Chakka 2006:vii and Welcome
Addressibid at 9. See also section 2 in Chapter 3, pdF®-183.

% MacLaren and Schwendimann 2005:1221-1222.
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customary law furnishes a more detailed frameworktlie regulation of non-international armed
conflicts than treaty law and, if indeed so, to tetent®’ Although not explicitly stated as one of
the ICRC Study's objectives, it has been submittetl a finding of customary status of a specific
rule might ensure increasedoral weightof the particular rule and, hence, encourage ciamqx
thereof*® It is submitted that this proposal conforms te #ngument of the present dissertation that
morality underpins CIHL more directly and visiblgain might be the case with a treaty rule, for

example.

It is necessary to consider which treaties weresidened by the Study in its endeavour to ascertain
CIHL rules. Due to the universal ratification betGeneva Conventionthey have been accepted
as comprising CIL due to the formal crystallisatikereof. The ICRC deems customary law to
have little practical value on matters governedtbym, except regarding questions of direct
applicability of theConventionsin domestic jurisprudence where the customaryreatd these
rules may be very importarit. Nonetheless, the international duty of theseestts implement the
Geneva Conventionwill not be influenced if they omit to enact theeded legislation. In such
situations, however, it may become essential twkava specific norm as customary (and not
conventional) in order to ensure that the needeteption be afforded to the relevant individu#ls.
The ICRC Study confirms the International MilitaFyibunal at Nuremberg's finding that the 1907
Hague Regulationsere customary; the submission of the ICJ inNiaragua casehat common
article 3 of theGeneva Conventionsere applicable to all armed conflicts since tleeybodied
‘elementary considerations of humanity;' and thwdifig of the ICJ in theéNuclear Weapons

Advisory Opinionthat most of theGeneva Conventionsere part of CIL%* Scobbie, however,

57 Henckaerts 2005a:525, 2005b:178, 2005c:423-424 Ho@D Study on customary rules of international
humanitarian law: Purpose, coverage and methodolbfy://www.icrc.org/web/eng/siteeng0.nsf/html/573Q3
accessed on 3 September 2018@gnckaerts in Chatham House 2005:4Nscholls 2006:233,MacLaren and
Schwendimann 2005:1221, Meron 2005:833 and Balgdlan®806:15. See also section 2 in Chapter 3, page-
185. Henckaerts 2005b:178 cites as treaties atydéicto non-international armed conflidtse Convention on
Certain Conventional Weapomas amended, thgtatute of the International Criminal CoutheOttawa Convention
on the Prohibition of Anti-personnel Minethe Chemical Weapons Conventjotihhe Hague Convention for the
Protection of Cultural Propertand its SeconBrotocoland, of courseidditional Protocol Iland article 3 common
to the fourGeneva ConventionsSee alsélenckaerts and Doswald-Beck 2005:xxviii-xxix regagithe insufficient
treaty regime of non-international armed conflicts.

8 Nicholls 2006:233.

9 Meron 1996:246 and 1987:348. See also Cowlind 2D

% Meron 1987:348-349.

1 Scobbie 2007:26-27. See also Henckaerts and Dod¥exk 2005:xliv. See thérial of the Major War Criminals
Before the International Military TribunalNuremberg, Vol. XXII:497, regarding theéague Regulationand the
ICJ see thé\dvisory opinion on the Legal Consequences ofohestruction of a Wall in the Occupied Palestinian
Territory, ICJ Advisory Opinion of 9 July 2004 [2004] ICIRear. 89Case concerning Military and Paramilitary
activities in and against Nicaragududgment of 27 June 1986 (merits) par. 218Aahdsory Opinion on Nuclear
Weapons of 1996CJ Reports 1996 paras 79 and 81.
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objects and submits that the deduction from thesspdead participation in tli@eneva Conventions
and Additional Protocolsto the normative finding of existing customarytstais too easy. It
should, however, not be accepted as a mere foyntladit when a treaty enjoys universal acceptance
all its provisions are transformed into C¥..Nonetheless, in light of the universal ratificatiof the
Geneva Conventionshe focus of the Study was more on thdditional Protocolsof 1977, the
Hague Convention for the Protection of Cultural Peoty and other conventions including the
Additional Protocols to the Weapons Conventaond theOttawa Landmines Treatyhich do not
enjoy universal ratificatio® Bothe states that the significance of the oldutalgw, pertaining to
means and methods of warfare, in its capacity edtyr provisions is almost nothing. The Third
World is basically absent in the ratification ofstihaw. Since thes€onventiononly apply if both
parties have ratified them, this leads to few m&tional armed conflicts being governed by this
branch of treaty law. Accordingly, the customaaw Istatus of these Hague rules is important. As
was alluded to above, due to the large numberatéstnot party to these major treaties, a study int
CIL seemed warranted to address these 'participatiopholes®® Furthermore, with regard to
weapons and means and methods of warfare, Haidésaias that treaties alone are insufficient
because whereas a treaty rule may not prohibituieeof a particular weapon, a customary rule
might address both the inherent lawfulness of éiquéar weapon and/or its use. Thus, the Study
further elucidates these rules. Each of the S¢yalgposed rules either bans the weapon to which it
refers or limits its use. Furthermore, the Studgn@wledges that the rules included might not be a
numerus clausisind that other customary rules pertaining to waapuoay still exist®> Returning

to the importanAdditional Protocolsof 1977, it is evident that the states not pamgréto present a

concern with political considerations supplying #mswer to why this should be the c&se.

Thus the cause of IHL would be greatly furtheredh# Study could indicate that the political

62 Scobbie 2007:30-32North Sea Continental Shelf Cask369 ICJ Rep 3 par. 76: 'To begin with, over hiadf States
concerned, whether acting unilaterally or conjgimtvere or shortly became parties to the Genevav€dion, and
were therefore presumably, so far as they werearoed, acting actually or potentially in the apation of the
Convention. From their action no inference coelditimately be drawn as to the existence of a ofileustomary
international law...". See also Kopelmanas 193137 andNorth Sea Continental Shelf Cast$69 ICJ Rep 3
paras 60-82.

63 Cowling 2006:70, Bothe 2005:146-148, Henckaert®520124, Henckaerts and Doswald-Beck 2005:xxviii,
Henckaerts in Chatham House 2005:5 as well as Maaland Schwendimann 2005:1220-1221 and 1225.

% Bothe 2005:147-149.

% 2007:260-261.

 Bothe 2005:148. As of 11 November 2010 statetypaneitherthe Additional Protocol Inor Additional Protocol
Il include the United States, Turkey, Tuvalu, Thalla®ri Lanka, Somalia, Singapore, Papua New Guinea,
Pakistan, Nepal, Myanmar, Morocco, Malaysia, Kitibksrael, India, Indonesia, Iran, Eritrea, Bhytézerbaijan
and Andorra. States party #dditional Protocol ) but not party toAdditional Protocol I| include: Angola,
Democratic People's Republic of Korea, Iraq, Mexi&yrian Arab Republic and Vietnam. States pady t
Additional Protocol 1| but not party toAdditional Protocol | include: Philippines. See http://www.icrc.org/ih
accessed on 19 November 2010.
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motivation to ignore certain principles of IHL (there deemed to impede short term military gains)
is incorrect as a matter of law since these rulmsstitute not only treaty law (which can be
circumvented through non-ratification) but also CIHHowever, because of these far-reaching
consequences, the proof adduced as evidence of €dHhot be accepted lightly. If proof has to be
adduced to counter the evident resistance of cedajnificant states to rules embodied in a

Protocolas being customary, then it must be s&fid.

Moreover, Dr Sandoz raises an important questiomisnForeword to the Study, namely why
should such large scale resources be invoked tidelie rules of CIL in a branch of law that is so
extensively codified and through whose treatiesntiagority of states are bound? He suggests two
answers. Firstly, such research casts light uposet vast yet little known recesses of IHL which
are important to consider in greater detail. Sdbgrby conducting research throughout the world
to determine how these rules are adhered to, &tmusltaught and enforced, then consolidating the
information to establish both the successes andlitigering lacunae leads to more effective
implementation of these rules, increased intenestiearch, new ideas and, most importantly, it
encourages dialogue between different cultffe@bviously, the present dissertation embodies an
attempt to further this whole process as well.) hdis further been stated that the significant
importance of this Study lies in the fact that tiesacannot comprise direct sources of law. This i
held to be the case irrespective of whether cett@aties have been described as law-making
treaties comparable to legislation from a domestistem or the notion of treaties' supremacy
evident from listing it as the first source mengdnin article 38 of thé&tatute of the ICJ The
rationale behind this is that treaties must haveomatractual basis seeing that the international
community lacks a central legislator and, accorgingach state is free to choose which treaties it
will accede to. Treaties cannot enjoy automaticiegal application among states of the

international community, but the condition of geaiexpplication is essential for any rule of I&.

It is consequently necessary to consider briefeyshbstantive findingsf the ICRC Study. The
Study confirmed that the majority of provisions Additional Protocol I(not all the provisions,
though) relating to the conduct of armed host#it{articles 35-42 and 48-58), were now reflective
of customary law either due to those provisionsifgody already existing customary rules or

because the provisions, adopted in the treaty, haystallised into customary law through

57 Bothe 2005:148.

% Henckaerts and Doswald-Beck 2005:xvi-xvii.

9 Cowling 2006:68. Compare Cheng 1983:526-528 a&&las well as Thirlway 1972:25-26. See Pellet D08 in
the context of article 38 of tHEJ Statute
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subsequent state practi7(9e.'l'hus, the consequences of confirming the custpistatus of the main
provisions relating to the conduct of armed hd#si and protecting of civilians from the effecfs o
armed conflicts are significant as these provisioow, by implication, bind the entire international
community irrespective of whether a country haseded to thedditional Protocol lor not’* The
second essential finding entails that many rulesthef Geneva Conventionand Additional
Protocols have become binding as CIL in non-internationahed conflict’> In this regard,
Henckaerts states thasusand CIHL have come to fill significatdcunaein treaty law pertaining

to non-international armed conflicts. The gap BEw international and non-international armed
conflicts relating especially to the conduct of tili®es, conduct towards individuals in the power
of a party to the conflict and the resort to meamd methods of warfare has been closed to a large

extent’®

Nonetheless, it does not follow that the law retitpinternational and non-international armed
conflicts is now the same. Inevitably the ICRC dytucontains rules which only apply in
international armed conflicts and rules which hdifeerent formulations for international and non-
international armed conflict4. In this regard, the ICRC Study has been laudedrfeticulously
differentiating between international and non-inggional armed conflicts when presenting each of
its 161 proposed rulés. Bugnion confirms that the Study furnished 'resbing confirmation' of

IHL's universality’®

0 Bugnion 2008:76-77 as well as Henckaerts 2005bA@&F 2007b:485. However, this finding was rejedsgd
Bellinger and Haynes 2007:447-448 as will be seem ftheir critique of the Study below.

L Bugnion 2008:77, Cowling 2006 and Balgamwalla 2086

2 Henckaerts 2007b:485, MacLaren and Schwendima®®:2021 as well as Sassoli and Bouvier:135. Sse al
Bothe 2005:152-154 and Maybbk#roductionin Maybee and Chakka 2006:2. The approach oSthdy seems to
be encapsulated in: ‘Common sense would suggessubh rules, and the limits they impose on the way is
waged, should be equally applicable in internati@ma non-international conflicts' (see Henckaarid Doswald-
Beck 2005:xxix). Hence, Bothe 2005:154 statehi§tineans: the role of customary law is not toléiipholes left
by treaty law. It is, as the Study rightly form@at a means of dynamic development of internatilaval In about
15 years since 1977, customary law has overconwitical resistance which seemed to be so deeplyesitied in
the international legal system that it was suppdsedithstand any humanitarian assault for manyséa come'.
However, this finding was also rejected by Bellingad Haynes 2007:447-448 as will be seen fronr thréique of
the Study below.

7 2007h:487. See also Fleck 2005:246 and 2006:809-Bee also Henckaerts 2005b:189, 197 and 2Q&c:4

7 Henckaerts 2007h:487. See also Sassoli and BoRE6:251, Quéguiner 2008:168-169, Henckaertshati@m
House 2005:5-6, th&oreword of Nicod to Maybee and Chakka 2006:vii-viii and ridkaerts 2005b:189, 197,
2005c:425 and 428. See also Henckaerts and Do$eslkl-2005:xxix. Thus, for example, see Quéguifig2168
discussing the principle of distinction.

> Fleck 2005:246.

% 2008:83. Compare Dr Kellenberger reaching thiy wenclusion in his Foreword to the Study - Hererks and
Doswald-Beck 2005:xi. See also Weeramantfyie Revival of Customary International Humanitarieaw in
Maybee and Chakka 2006:27 who describes the Stedtha fruits of a period of several years of workhe
universal field of law where principles, traditigrsustoms and rules from across the world have lyeg¢hered
together by a team of dedicated scholars'.
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It is submitted that the ICRC Study reached impurtzonclusionsput nowhere did the Study
return to a principled, axiomatic approach to IHWhich is argued for in the present dissertation a
being a necessity for thieona fide reinforcement of IHL. Accordingly, in 1952 Laupacht
submitted that when the law regarding the distorctbetween combatants and non-combatants is
developed or when new law is created it shouldbeotione through reference to existing law, but
rather through considerations limanity the continued survival of civilization and thenstty of

the individual human beind.

This approach is indicative of the approach whigk tissertation submits the Study ought to have
pursued more vigorously and which by doing so, woddhve considered IHL, and particularly
CIHL and IHL treaty law, through the proper histal, essential and aspirational natural law,

principled basis thereof.

The value of the Study was stated succinctly byyes Sandoz in his foreword to the ICRC Study
and is justifiably quoted at length:

...[T]his study will have achieved its goal onlitifis considered not as the end of a processdat a
beginning. It reveals what has been accomplishédalso what remains unclear and what remains to be
done. The study is a still photograph of realtBken with great concern for absolute honesty, ihat
without trying to make the law say what one wisti@gould say. | am convinced that this is whatderthe
study international credibility. But though it regents the truest possible reflection of reatity study
makes no claim to be the final word. It is notericompassing — choices had to be rffadend no one is
infallible. In the introduction t®e iure belli ac pacisGrotius says this to his readers: “I beg and radgli
those into whose hands this work shall come, they assume towards me the same liberty which | have
assumed in passing upon the opinions and writifigghers.” What better way to express the object¥
those who carried out this study? May it be reisbussed and commented upon. May it prompt retiewe
examination of international humanitarian law afithe means of bringing about greater complianakan
developing the law. Perhaps it could even helppgyond the subject of war and spur us to think et
value of the principles on which the law is basedrider to build universal peace — the utopian e —
in the century on which we have now embarked.

It is submitted that the reason and the impetustlier present dissertation can be found in the
sentence, ‘[m]ay it be read, discussed and comrdargen'. As will be evident from the following

pages, a number of scholars have already given teetfds call of Dr Sandoz. Nonetheless, the
present author must agree with Dr Sandoz that ¢hvatéd on IHL and, especially, CIHL has only
just started. Accordingly, this dissertation aitosfurther the debate by establishing a unique

7 1952:379.

8 Scobbie 2007:17 commends this acknowledgment, Iyatihat selections had to be made and, thus, thsolate
comprehensiveness is not guaranteed. This ackdgwlent makes the reader aware that not every issue
addressed or solved for that matter — customaryalaw exists outside the Study.

® 2005:xvii-xviii. However, see Aldrich 2005:505.
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natural law framework through which the Study mayviewed as compared to those previously
constructed. In the process, with the emphasisedlaonvalues and principles throughout the

dissertation, it seems inevitable that this disdiEm might indeed constitute (as far as the author
hereof could determine) one of the first attemptgo beyond the subject of war and spur us to

think about the value of the principles on whicé ldw is based'

The following section will attempt to synthesisedasystematise the various (general and rule-
specific, i.e. formal and substantive) criticismigieh have already been levelled at the ICRC Study
before adding some additional comments and corisgléhe value of the Study. In describing

some of the criticisms, selection will be necessasyvarious rules have been taken to task for

similar reasons.

3.2 A dual consideration of the methodology invoketb establish the black-letter rules in
the ICRC Study on CIHL from international literatur e and the natural law framework

postulated in this dissertation

3.2.1 Introduction

As was indicated in Chapter 3, the determinatiorCtiiL — that is rules potentially universally
applicable to states during times of armed confliés controversidl® The ICRC therefore had to
endure the inevitable onslaught on its specifichméblogical approach to CIHL and its black-letter
formulations. Accordingly, the present sectionliliefly consider the approach of the Study in

ascertaining CIHL rules before alluding to somehef criticisms to have emerged in this regard.

At the outset it must be indicated that the Studsg wot intended to be a textbook on IHL —itis a
snapshot of practice without purporting to commentit. Thus, conflicting practice is merely
described and where practice is unclear the Steffgins from suggesting answéts.The ICRC
considers the Study to be a work of scholarshipdaoted through scientific research and with the

support and aid of many internationally renowneadacnic<?

8 See section 2 in Chapter 3, pages 174-179.

8 Henckaerts 2005a:526 and, likewise, ibid at 531.

82 Bugnion 2008:84. Indeed, Bugnion continues tihat academic freedom of the authors was respectédnan
reaching their findings they described CIHL assitaind not as they, or the ICRC, wish it to be. dkding to
MacLaren and Schwendimann 2005:1236 and Dr Kelle@ns Foreword to the Study 2005:xi the Study iema
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The approach to CIL formation taken by the Studfaidy traditional — state practice amgbinio
iuris (the conviction that the practice is legally oblily required or prohibited) were needed for a
customary rule to arise. Current critical and s@nist approaches to customary law creation were
not considered® Moreover, as was indicated in Chapter 3, the @t to ascertain modern CIL

has changed. According to Meron:

...when customary laig applied today, the methods used to determineoit$enit are increasingly
relaxed, particularly with respect to the estallisht of state practice. The modern approach tmasy
law, it is said, relies principally on loosely degd opinio iuris and/or inference from the widespread
ratification of treaties or support for resoluticarsd other “soft law” instruments; thus, it is mélexible and
open to the relatively rapid acceptance of new sorfihe ICRC's approach, in contrast, takes atimadi
form, while remaining open to a wide variety of rifestations in practice. In my view, the ICRC'sject
is highly relevant todaf:

Nonetheless, it became apparent from Chapter 3nbatonsensus exists as to what precisely
constitutes state practice opinio iuris. Accordingly, it is important to determine whatte
practice really entailed for the Study. Debatesh@s been seen in Chapter 3) range from conduct
to statements — also referred to as claims or Vedia. However, for purposes of the Study (and
Dinstein and Bothe agree) “[bJoth physical and we¢rbcts of States constitute practice that
contributes to the creation of customary intermatldaw”®® Henckaerts indicates that Dinstein is
generally correct in considering state practicbddhefons et origoof custom, but opines that more
correct would be to deem it the practice of 'suisjeaf international law'. The latter category
comprises states, international organisations had@RC® It is therefore apparent that a holistic
approach was adopted by including the practiceaobus role players and then sifting through the

collected evidence to find the normatively relevaractice.

Accordingly, the approach of the Study regarding aélscertainment of CIL was cautious, through

examining both the material elemenis(3 and psychological elemenbginio iuris) in detail to

scholarly contribution to IHL although the Studyshzeen published under the ICRC's name and is peahiny it.
Accordingly, they confirm that the academic libeofythe editors and consulted experts of the Stuay respected.
However, MacLaren and Schwendimann 2005:1236 suttraitthe endorsement of the Study by the ICRC was
inevitable bearing in mind its self-interest, thgn#icant input made by the ICRC and the contriboitof the
Study's findings to IHL.

8 Scobbie 2007:24. See sections 2 and 3 of Chappeiges 160-197, above.

8 2005:817.

% Henckaerts and Doswald-Beck 2005:xxxii, Dinsted®&4 and Bothe 2005:156. See section 2 in Cha&pteages
165-170.

8 2007a:261 considering Dinstein 2006:4. In thigard Henckaerts, ibid, states that article 38(1)ftthe Statute of
the ICJdefines custom as 'a general practice acceptéairg'somitting any reference to the fact that thiactice
must emanate from a state.
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ensure that these requirements were compliedWittRegarding state practice, those acts relevant
to the formation of CIL had to be selected and thesessed to establish whether a rule of CIL had
indeed formed. As was alluded to in the previoaiagraph, both verbal and physical acts of states
were accepted as practice relevant in the ClL-ntpkiroces§® Despite the aforementioned, the

Study relies mainly on verbal practice. Howevehas been submitted that this is not problematic
since access to verbal practice is easy, while iphlygractice is frequently more difficult to

ascertain. Also 'the argument that actual physiedbviour counts more than words is flawed. In a

way, it implies that states do not really mean wthay say...this should not be lightly assuni&d'.

87 Cowling 2006:71 and Henckaerts 2005b:178. Maabamed Schwendimann 2005:1223 submit that: 'Abole al
customary IHL tends to develop during wartime, kuars are (relatively) infrequent, and the developimie
therefore non-continuous. In order to circumveis thfficulty, ususwas not defined for the purposes of the Study
as “age-old” state practice but as practice dutimg last twenty years, with the caveat that sudfidy dense
practice can accumulate over an even shorter pefidime. In situations where relevant practicesparse or
ambiguousppinio iuris plays an important role, but it too proves eluddeeause States rarely provide reasons for
what they do or do not do. The Study’s editors wev@ently tempted to adopt a teleological approtuit
international courts and tribunals have occasigraiown, namely that a rule of customary intermetildaw exists
“when that rule is a desirable one for internatigmeace and security or for the protection of thenhn person,
provided that there is no important contrapmio iuris” See Henckaerts and Doswald-Beck 2005:xlii. jitesthe
attractiveness of this approach, the editors caeduthat sufficient consistent support in the imational
community (including from so-called specially affied states) remains necessary to establish a castom
international rule.

8 Henckaerts 2005b:179. Included as practice wéngsipal acts, like battlefield conduct, the usepatfticular
weapons and the treatment given to various categaf persons; and verbal acts like national casednd
legislation, military manuals, instructions to adrend security forces, diplomatic protests, mijitaommuniqués
during the war, opinions of official legal advispgovernmental comments on draft treaties, exeewtecisions and
regulations, pleadings before international tridepngovernmental positions on resolutions passethteynational
organisations and statements made in internatfonal For this list see Henckaerts 2005b:179 ldadckaerts and
Doswald-Beck 2005:xxxii. & also Cowling 2006:71, Bugnion in Chatham Houd@52-3,Schmitt 2007:133,
Henckaerts, ibid at 179, and Bothe 2005:157-168garding the importance and problems of militagnmals, see
Bothe, ibid at 156-157, arfflassoli and Bouvier 2006:134-or the significance of international court déans, see
Henckaerts, ibid at 17®¥enckaerts and Doswald-Beck, ibid at xxxand Bothe, ibid at 158-159See Henckaerts,
ibid at 179, and Henckaerts and Doswald-Beck, @bigxxv-xxxvi, for the finding that the value to scribed to a
resolution in the CIL creation process dependshandontent of the resolution, the acceptance thexed the
consistency of related state practice. In thisreégsee also th&dvisory Opinion on Nuclear Weapons of 1998&)
Reports 1996 par. 70 The practice from the executive, legislative ardicial spheres of a state might contribute to
CIL provided that these components are not intgrriatonsistent. (See Henckaerts and Doswald-Béx#, at
xxxiv.) Furthermore, not only battlefield practice or otpeactice during armed conflict was accepted asvegit —
conduct of states during peacetime was also retev@ee in this regar@owling, ibid at 71, Henckaerts, ibid at 179,
and Scobbie 2007:37-38. See also Meron 1996:288@4the importance of practice emanating from batants
and generally similar evidence of state practittevas also accepted that the practice of inteonati organisations
could contribute to the formation of CIL and, aatiogly, the Study includedhie UN Secretary-General’'s Bulletin
on observance by United Nations forces of inteomati humanitarian law as relevant practice, inipaldr because
“the instructions in the Bulletin reflect the quessential and most fundamental principles of thesland customs
of war™. Official ICRC statements, including meranda and appeals for respect for IHL, were alstuded as
practice mindful of the fact that the ICRC has lggarsonality in international law. Sétenckaerts and Doswald-
Beck, ibid at xxxv, and Schmitt , ibid at 133. %0 Henckaerts and Doswald-Beck, ibid at xIar, &n exposition
of international sources considered. For the mraadf armed opposition groups (which do not cduti state
practice), see Henckaerts, ibid at 179-180, Hemtkamd Doswald-Beck, ibid at xxxvi, and Scobbkgdiat 45.
For the importance of treaty law, see Henckaebtd, at 182-183, Henckaerts and Doswald-Beck, ibiglig, and
Meron 2005:833. See also Dinstein 2006:10-11. tRersupplementary role of human rights law, deackaerts,
ibid at 196, Henckaerts and Doswald-Beck, ibid»xat-xxxi, MacLaren and Schwendimann 2005:1225, Boitiel
at 159, Hampson 2007:50-73 and Krieger 2006:276-5&f also section 2 in Chapter 3, pages 165-170.

8 Bothe 2005:156 accepts that both verbal and palypractice need to be cautiously scrutinised ggtiat the value
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However, in this process, a requirement like vefrakttice seemed slippery — did it connote state
practice oropinio iuris seeing that it presumably embodies a state's ggalon? The approach
taken was not to draw a strict line between practicdopinio iuris. Accordingly, if the collected
practice was dens@pinio iuris was accepted without having to prove it separately if the
collected practice was ambiguous tlogrnio iuriswas important to determine whether a customary
rule had indeed formed. Accordingly, both verbad physical acts are accepted as state practice,
but only official practice was relevafft. Further important aspects included that passégiene
would not be a critical factor, but the accumulataf a practice, with regard to uniformity, scope
and representativeness would determine whethewaule of customary law had been established
or not?™ Furthermore, for the selected state practicévie gse to a norm of CIHL it was necessary
for the state practice to be extensive and reptases. However, the practice must only be general
and not necessarily universal. Also, since théespmactice required is qualitative rather than
quantitative it is impossible to establish the peaumber/percentage of states needed to coastitut
generalpractice. Thus, it is not only the number of esaitvhich participate that matters but also
which states participaté. Cowling, however, opines that the concept of sipedly affected states
was not applicable to armed conflict since the whafl humanity suffers under it — all states, even

those not party to a conflict, have an interest ltHa be respected®

of physical practice as evidence of CIL is oftefiiclilt to determine and, with regard to verbalsaa state which

includes a rule in its national legislation or ety manuals illustrates apinio iuristhat the state is 'entitled to do

s0' but not necessarily that such state is 'obligedo so'. See also Wilmshurst 2007:403. Howesee the

criticism of Hays Parks 2005:208-210.

Scobbie 2007:24-25 and Henckaerts and Doswald-Be0k:xxxii. Regarding sufficiently dense stataqtice, see

also Henckaerts 2005b:180 and Cowling 2006:74.bBiegibid at 25, submits that despite the fact #ws which

are not public do not contribute to customary laeation, the Study nonetheless relied on ICRC conications
with states irrespective of the fact that theseroamications are often confidential.

% Henckaerts 2005h:181. Thecus classicusof course, is thdictumin theNorth Sea Continental Shelf Cask369
ICJ Rep 3:43: 'State practice, including that @&ft& whose interests are specially affected, shuave been both
extensive and virtually uniform'.

%2 Henckaerts and Doswald-Beck 2005:xxxvii and Hewrks 2005b:180-181:This consideration has two

implications: (1) if all “specially affected Stategre represented, it is not essential for a majaf States to have

actively participated, but they must have at leasjuiesced in the practice of “specially affectéates”; and (2) if

“specially affected States” do not accept the pcactt cannot mature into a rule of customary riné¢ional law,

even though unanimity is not required as explaing¢ho is “specially affected” under internationalnhanitarian

law may vary according to circumstances'. SeergdigdByers 1995:143-144 and Guzman 2005:150-151.

2006:72. Turns 2006:207 elaborates regardingthdy's position on specially affected/persistéjecting states:

'On this point, of “persistent objectors” to a amary rule, theStudypointedly “has taken no view” — a decidedly

odd position for a work whose focus is customany,land one which, it is submitted, damages its ibikty. It

might be possible to argue that humanitarian lasoisething that all States have an interest in lgighg to the
extent that there are no “States whose interestsgecially affected”; indeed, tistudybriefly makes this point but
does not seek to build an argument with it. Thigaksingly suggests the possibility of arga omnesargument,
notably in the statement that “it is . . . truetthl States have a legal interest in requiringees for international
humanitarian law by other States, even if they rmoe a party to the conflict” [Henckaerts and DoswBeck

2005:xxxix] — but the point is neither expresslgtst as such nor taken any further. Likewise , Shelyobliquely

suggests that all of its Rules may be rulesisfcogens[Henckaerts and Doswald-Beck, ibid at xxxix] lolaes not

seek to press the point'. See also MacLaren amdeSalimann 2005:1224.
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This, in brief, entails the methodological approa€tthe ICRC in its Study on CIHL. However, in
compliance with the wish expressed by Dr Yves Sar{deflected above) that the Study should be
read, discussed and commented uffoan increasing corpus of jurisprudence has emerged
considering the method and proposed rules of thdySt It is argued that without a knowledge of
these criticisms and comments pertaining to thelysta misinformed understanding of the Study
might very well result. Thus, for example, apptyithe proposed normative paradigm of the
current dissertation to the Study ignorant of th#ticcsms and comments thereon would
significantly detract from the value of the propdsg@proach of this dissertation. Consequently, the
present scrutiny will turn to some of these crtios before subjecting both the ICRC Study and its

criticisms to the proposed natural law paradigrthefpresent study.

3.2.2 Ciriticisms pertaining to the methodological pproach of the ICRC Study on CIHL as

well as the proposed black-letter rules of CIHL

The following section intends to reflect the expaghditerature on the ICRC Study which is
emerging from international jurisprudence. In firecess, some of the concerns levelled against
the Study's methodology and proposed rules willcbesidered. This investigation into the
literature on the ICRC Study is necessary to itatst the overtly positivist critique of the ICRC
Study, which has emanated from international juddpnce, and, in the process, to indicate the lack
of a natural law scrutiny into the Study. The pregsdissertation's clarion call for a return to an
axiomatic natural law perspective with which to sider IHL, CIHL and, of course, the ICRC

Study will be juxtaposed with this positivist appoh of the international community.

As was indicated in Chapter 3, the methodology pteckto ascertain CIL (and, by implication
CIHL) is bound to cause debate and criticism, siecery academic seemingly has his/her own
notion of how such a task should be approachedcoringly, Scobbie submits that the Study's
exposition of the notion of CIL which forms the falation of its conclusions is 'almost
telegraphically concise'. In this regard, Scoldmatinues his critique by stating that even though
the Study essentially invokes variodista of the ICJ to establish its conception of the psscof

custom formation, it nonetheless reflects an 'inglete and selective survey' of the judgments of

% Henckaerts and Doswald-Beck 2005:xvii-xvii.
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the ICJ. Furthermore, the Study relied on therh@tonal Law Association’Binal Report of the
Committee on the Formation of Customary (Genenat@¢rhational Law writings by Mendelson
(who acted as a rapporteur of the Committee) amgdiiinfluential sliding scale notion of CIL as a
template for its codification and ordering of pieet In principle, Scobbie accepts the Study's
invocation of basically verbal acts to formulats fules 'unimpeachabf®. The methodology
adopted by the Study towards customary law-formai® inductive except when ambiguous
practice occurs. Then recourse is had to Kirgiglihg scale' — where the balance between state
practice andpinio iuris may be influenced to emphasise humanitarian cersidns so that the
need for practice lesseffs.(See Chapter 3 for an exposition of the propdsgmbrtance of Kirgis'
sliding scale theory of CIL formatiot) The Study relies on Kirgis for the propositidmat
international courts and tribunals sometimes fin@lka rule to exist, in the absence of important
opposingopinio iuris, if that rule is desirable for international peare security or to ensure better
protection for the human pers%gh.Scobbie states that the Study's reliance on Kigjses (at least)
two concerns, namely it points to considerationsradfitive normativity and by using Kirgis'
analysis, customary rules may be elaborated baséal single or restricted array of practice'. With
regard to the first concern, he argues that inidear where the higher normativity emanates from
which attributes more value tpinio iuris than to state practice and how this influencestiance
between these two elements. In this regard, Seatditinues, reliance on natural law still begs the
guestion regarding which values are privileged #ma particular content to be ascribed to the

values used. These concerns cause the inclusiingi$' analysis to be viewed with scepticiSt.

Although the criticisms levelled against the ICR@udy's methodological approach will be

discussed more fully below, some comments are dieroherevis-a-visthe critique of Scobbie.

% 2007:23-24 and 37.

% Scobbie 2007:26.

See section 3 in Chapter 3, pages 192-194.

Henckaerts and Doswald-Beck 2005:xlii.

2007:27-29. A comparable criticism, which indestthe problem with attempting to determine rule€h. is
levelled by Bethlehem 2007:10, namely that althotigh methodology set out in the Study's introdurctis
basically correct, the described approach is nways clear when state practice aopnio iuris are weighed up.
This especially pertains to the requirement of 'thensity’ of practice required. See also Bethlelrer@hatham
House 2005:14. See also Bellinger and Haynes 2@@7Avho criticise the Study for failing to applg ipostulated
approach to CIL determination. Bothe 2005:154 alsems the important question to pertain to howShely's
enunciated methods are applied to formulate antjcpéar rule. See also Wilmshurst 2007:401-403 whbmits
that although the Study's exposition of its methogdy in determination of relevant sources and threngtion of
customary law is a 'classic, even conservative, b evident that in the application of this imetology the Study
was not always as conservative as it claimed tolence, the Study sometimes assumes ‘'a fairlyedlaiew of
what is needed to constitute customary law'. Adicgly, a more formalistic method to establish énulate CIL
as compared to those methods of the courts is ethinAlso, in the absence of a claim by the autfiarspecial
exemption for rules of CIHL from the traditional@pach regarding the establishment of CIL, suclemahd is
strengthened.
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Therefore, it must be noted that it has been argugiddue to the ICRC Study's objective to create
an instrument through which compliance with IHL htigpe improved, recourse to a non-traditional
approach to CIL formation was imperat®8. This links up with the argument emphasised
throughout the present dissertation, namely thalt Mas based on higher natural law virtues
Subsequently, it has been argued that if therepominent branch of CIL where morality might

outweigh state practice, it must be CIHE.

The present dissertation has illustrated the inamoe of a normative, transcendental appraash
a-vis CIHL determination in Chapter 3. It has been ahthroughout the current dissertation that
the natural law principles, which underpin IHL andaturally, by extension CIHL are
considerations of humanity Chapter 2 also investigated the substantive ecndf humanity
precisely as countermeasure to criticisms tha &n overly vague notion. Hence, the importance
of a normative, forward-looking method in CIHL wesnfirmed in Chapter 3 while proposing the
natural law approach to the ascertainment of CIHAccordingly, in the view espoused by the
present dissertation, the higher normativity argaimaised by Scobbie is answered by considering
the fundamental natural law basis and humanitapigjectives of IHL as discipline. Regarding
which values need to be privileged, it seems evitleat the present dissertation has indicated the
historicity and centrality of considerations béimanity for IHL. Consequently, in the current
dissertation's view the ICRC approach to CIHL deiaation ostensibly adheres to the traditional
method, but seemingly attempts to include a forrthefmore flexible, normative approach argued
for in the present dissertation when actually distaimg the proposed CIHL rules. Although this
process could be bolstered more along the propastti Chapter 3, it still embodies a significant
advance in the methodological approach to CIHLbs®guently, since the Study's methodological
approach embodies a tentative step towards theraditional method (which was argued for in

Chapter 3 of this dissertation) it seems imperativeonsider the criticisms and comments that have

190 Nicholls 2006:243. Ibid at 243-244, Nicholls ackriedged that such a non-traditional approach inilvitably
elicit criticisms from positivists regarding theu8ly's reliance on non-consensual materials. Nighilid at 252,
concludes that if indeed the aim of the Study veafutnish a tool through which compliance with Ildbuld be
promoted, then it has succeeded.

191 1t is argued that the views expressed by Rob&®d Z64-765 regarding the decreasing importancgaté practice
when attempting to establish a customary rule &ilitrong moral content is especially relevant tHIC| See also
discussion in section 3 of Chapter 3, pages 186-18I80 the comments of Meron 1987:361 must be atgzk
'Given the scarcity of actual practice, it may wadl that, in reality, tribunals have been guided are likely to
continue to be guided, by the degree of offensissré certain acts to human dignity; the more hasrntbe act, the
more the tribunal will assume that it violates waty a moral principle of humanity but also a pesitnorm of
customary law'. The statement of Henckaerts arsl@tm-Beck 2005:xlii that the views of internatiboaurts and
tribunals which have on occasion concluded thatila of customary international law exists whent thde is a
desirable one for international peace and secarifgr the protection of the human person, provitted there is no
important contraryopinio iuris, seems to echo this approach to relax the toaditirequirements for a customary
rule with a strong moral content.
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emergedris-a-visthe traditional CIL elements alsusandopinio iuris as they were invoked by the
Study.

It has been indicated thapinio iuris — the belief that a practice is obligatory duetauile of law
requiring it — is difficult to distinguish in therystallisation process because, in such a
comprehensively codified field, how is it possilbdeascertain whether a particular rule is followed
as matter of treaty obligation or from a legal imgive? Furthermore, in the area of IHL it has
been found that the same action can representdpitio iuris andusus'®® Clearly, to distinguish
between the objective and subjective elements atipe can be difficult®® Unsurprising, then,
from a traditionalist perspective, that the Studyfparent merging aisusand opinio iuris has
attracted criticism as both elements need to bgegrseparately or, if the possibility of such a
merger is accepted, the Study still fails to previd test for establishing whether practice is
sufficiently dense to merely infespinio iuris. Inevitably from this flows the concern that the
ascertainment ofpinio iuris lacked the necessary positive evidetféeThis argument, of course,
does not arise in the view accepted by the predmsertation in Chapter 3, namely that the

eschewing of one element of CIL might be imperaiivéhe determination process.

Henckaerts, the co-author of the Study, responddtidse various criticisms and, it is submitted,
these comments are also valuable for further efticid of the Study and the ascertainment of
CIHL generally. Therefore, with regard to the s 'density of practice’, Henckaerts asserted tha
practice had to be 'extensive and virtually uniformorder to establish a rule of CIL, but no

mathematical threshold exists to establish howreskte the practice needs to be. This follows as
the density of practice needed relies on the pasticsubject matter under consideration — some

issues occur more frequently and, subsequentlyluyse more practic€® In addition, Henckaerts

192 Cowling 2006:73. Henckaerts 2005b:181-18&heén there is sufficiently dense practice, @pinio iuris is
generally contained within that practice and, agsult, it is not usually necessary to demonstsafearately the
existence of awpinio iuris. In situations where practice is ambiguous, howeyginio iuris plays an important role
in determining whether or not that practice couotsards the formation of custom. This is often tase with
omissions, when States do not act or react bstribt clear why'. Compare Henckaerts and DoswalckE2005:x!
Henckaerts and Doswald-Beck 2005:xI. See alsbé32005:161 and Nicholls 2006:243.

Bellinger and Haynes 2007:446-447 and Balgamw20l@6:14. However, see also the remarks of Hentkasd
Doswald-Beck 2005:xI who refer to the Internatiobalv Association's comment that the ICJ 'has néadét said in
so many words that just because there are (allggditinct elements in customary law the same aohdannot
manifest both. It is in fact often difficult or en impossible to disentangle the two elements'wéVer, Bothe
2005:161, largely in conformity with the presengsgirtation, indicates that although such a distinchecomes
very important in cases of practice which are penfd without any explanation and, therefore, imetation of
such practice is necessary, sometimes such adlistirmight be unnecessary.

2007hb:475. Bothe 2005:160 accepts the Study's propositionstaé practice must be sufficiently 'dense’ ineord
to indicate the existence of a customary rule. oAdimgly, enough cases of a practice must be t¢gelustrate an
‘'extensive and virtually uniform practice' and cedictory practice must be considered to determihether a rule
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submits that the prohibitive or permissive natuir¢he relevant rule has to be taken into account.
Thus, those rules of IHL which are prohibitive aeinforced by statements evoking the specific
prohibition and through abstention from the speggfiohibited action. Rules prohibiting the use of
certain weapons, like blinding laser weapons, aréhér bolstered through perpetual abstention
from the use thereof. However, it is problematiguiantify these abstentions which occur in every
conflict. The second type of rule is the permigsone which is reinforced by conduct which
accepts the right to act in a certain manner atthosuch action is not required. States will
normally act in accordance with these rules, whalethe same time, other states will not raise
protests. An example of such a rule is the onengistates the right to establish universal
jurisdiction in their courts to try war crimes (se®posed rule 157 of the Study}.

When attempting to ascertain rules of CIL the cuatiué effect of what states say and what they do
in fact must be considered. Accordingly, the Studylected and evaluated ‘operational State
practice in connection with actual military opeoas'. In so far as official reports and statements
pertaining to the performance of actual militaneogiions were available, the Study took them into
account. However, operational practice is insidfit For an accurate determination of CIL
consideration must go beyond a mere exposition atfigh military operations and include
considerations of the legal assessment of suchtamyilioperations. This would entail an
investigation into the official positions held dyetinvolved (and other) stat®¥s. Nonetheless, the
Study's approach topinio iuris entailed that a separate analysis of practiceopndo iuris did in

fact occur in order to determine whether a propaséziwas performed through a legal conviction
or was merely followed due to considerations of itpnpolicy or convenience despite the fact that
the commentaries in Volume | do not usually ses thut. However, wherepinio iuris was
problematic, this is reflected in the commentarids. other wordsopinio iuris was not merely
inferred from practice. In this regard 'the cosadn that practice established a rule of law and no
merely a policy was never based on any single riestar type of practice but was the result of
consideration of all the relevant practit® The ICRC Study, thus, clearly evidencesia media
between the traditional approach to CIHL, relyiognially onususandopinio iuris, and the non-

traditional approach advocated for in Chapter 3hef present dissertation, which eschews one of

is not accepted or whether such action is mereiplation of the rule. The submission is made thatStudy deals
adequately with both questions.

196 2007b:475-476.

197 Henckaerts 2007b:477.

1% Henckaerts 2007b:482 states: 't is true thatait never be proven that a state votes in favous oésolution
condemning acts of sexual violence, for exampleabse it believes this to reflect a rule of lawasra policy
decision (and it could be both). However, theliiytaf the practice on that subject indicates bayaoubt that the
prohibition of sexual violence is a rule of lawtmaerely a policy'.

236



the traditional elements of CIL.

The Study has also been criticised for its merepi@nce of the distinction between international
and non-international armed conflicts without pteting the criteria for the assessment of the one
or other's existence and the omission of scrutigishe differences between the tWd. However,
these omissions seem inevitable since no treatpefefarmed conflict' irrespective of whether it is
international or non-international and, furthermamne state practice was forthcoming to establish
definitions that would be accepted as part of ClNonetheless, it must be stated that although
classification will be necessary until such time the legal regimes of international and non-
international armed conflicts become one, the ICR@ly is useful in this regard since most of the
CIHL rules it proposes are applicable in both typégonflict, thus causing classification to be a
less central concern (although, of course, it lmsdisappeared)’ Also, the ICRC Study refrains
from making the distinction between non-internagicermed conflicts in terms of common article 3
or Additional Protocol llas states seem to ignore the difference in thiaictige. This might serve
to bridge the (unwanted) gap between the differeab-international armed conflict legal
regimes-** This contributes towards simplifying the procedsprotecting the victims of armed

112 Furthermore, with reference to the

conflict irrespective of the classification of tlwenflict.
natural law basis of IHL, it seems inappropriatgtomotehuman dignityandhumanitywhen two
states are engaged in armed hostilities, but nehvehstate and an armed opposition group are thus
engaged. Therefore, the Study's approach seeexpémd the protection afforded to the victims of
armed conflicts, irrespective of classificationrdaf. Furthermore, with reference to the argument
in Chapter 2, that these essential natural lavwe®t which underpin IHL, will even address an
internal disturbance, it seerasfortiori the case when an 'armed conflict' has occurregpective

of whether it is international or non-internationmahaturet*®

Lastly, it has also been submitted that the Studg@ect to consider each clauseAafditional

Protocol lis puzzling; that the uncontroversiak ferendastipulations receive scant attention and

199 pejic 2007:78. See Bothe 2005:176 as well as MacLargh Schwendimann 2005:1226-1228 for a similar
criticism.

110 pejic 2007:78 and 80. Furthermore, Henckaerts 2007hdéBénded the approach of the Study through statiag
when the Study scrutinises non-international armenflicts a separate analysis accompanies theimubeder to
determine whether it is indeed customary in naturaose types of conflicts. Where the practickess extensive,
the rule is deemed to be only 'arguably' applicableon-international armed conflicts.

111 pejic 2007:88. Bothe 2005:175 deems it to be to thely@wetriment that it fails to address the infleefif there
is) on customary rules of the different kinds ohfinternational armed conflict (common article 3Awditional
Protocol Il). Compare section 1 of Chapter 1, pages 21-2eab

112 pejic 2007:100.

113 See section 3 in Chapter 2, pages 152-154.
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that the whole endeavour was upside down sinceadsbf consideringdditional Protocol larticle

by article, the Study presents a set of independelas with the commentary showing the
relationship (if there is one) tadditional Protocol & clauses** Henckaerts acknowledged that
this proposal to scrutinis@dditional Protocol larticle for article in order to determine which
provisions are customariex lata or uncontroversiallex ferendastipulations is worthwhile.
However, the approach taken by the study was infled by the mandate given to them by the
Intergovernmental Group of Experts for the Protectf War Victims which invited the ICRC to
prepare a report on the CIHL rules that apply termational and non-international armed conflicts,
and which was then to be circulated to states ahdramportant international entitiéS. The
formulation of the mandate was such as to com@el@RC to scrutinise IHL in a broad sense and
not merely confined to the content Atlditional Protocol |- thus Henckaerts admits that it is
unfortunate that some areasAafditional Protocol Iwere not scrutinised for purposes of the Study,

but, at the same time, ascribes this to the vastafithe work as it was defined in the manddte.

Regarding theroposed black-letter rulest is apparent that establishing a CIL rule istémiously
difficult’ and, accordingly, the attempt of the &uto formulate comprehensive CIHL rules was
inevitably going to cause disagreements and aitisi of the proposed formulations as embodying
authoritative CIL*'’ Although various scholars have critiqued the kltter rules of the ICRC
Study, it seems as though the various criticisngghirtbe broadly summarised (cognisant of the fact
that even between these categories significantap®&occur) as entailing, firstly, that the propbse
rule formulations differ from the corresponding ate rules causing either vaguer, better or

contested rule§® secondly, that part of the rule's formulation mitje deemed unnecessary or

114 Dinstein 2006:3.

115 Henckaerts 2007a:260 refers to Recommendatiori theo Meeting of the International Group of Expéfias the
Protection of War Victims Geneva 23-27 Jan 2005is Ts reprinted in thénternational Review of the Red Cross
1996 36(310):84. See also Cowling 2006:65.

116 Henckaerts 2007a:261.

17 Wilmshurst 2007:405.

118 gee, for example, the general critique of Bethet207:4-5 and 9-13, Bethlehem in Chatham Hous&:2G6014,
Wilmshurst 2007:406-407, Schmitt 2007:168, Turn&002, Balgamwalla 2006:14 as well as MacLaren and
Schwendimann 2005:1225. Dinstein 2006:4 (see 8lsobbie 2007:44-45) criticises the Study for aftagh
importance to statements in a 'most comprehenswerg fashion' calling in the process for a maeuted and
filtered approach to the admissibility of statensenRegarding the individual, black-letter rulese she critique of
Aldrich 2005:508 regarding proposed rule 1 andj #i 511-514, regarding proposed rules 35, 37 @nsde also
the reaction to the criticisms against rule 42 bgnékaerts 2005a:528); Schmitt 2007:136-137 who Satine
divergence of the formulation of proposed ruledirfrthe corresponding provision Atlditional Protocol | Rogers
2007:110 who critiques the divergence of proposeel 4 (see also the reaction to the criticismsragjaiule 4 by
Henckaerts 2005a:532 and 2007a:266); likewise Binsibid at 11, critiques proposed rule 6 (se® &shmitt,
ibid at 143) and, ibid at 11-12, proposed rulesaBf 55 (see also the reaction to the criticismsnagaule 6 by
Henckaerts 2007a:267-268 and against rule 35 bycks#emts 2007a:268 and 2005a:528); Aldrich, ibicba0,
criticises proposed rules 14, 18, 19 and, ibid1&-517, proposed rules 54-56 (see also the reaittithe criticisms
against rule 55 by Henckaerts 2007a:268-269); Sithihid at 161-164, criticises proposed rule 1%tliBehem
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misleading**® thirdly, that the proposed rule might have missed opportunity to address a
particular closely linked IHL concer?® fourthly, that the proposed rule might be overtpa,
unclear or susceptible to various interpretatitsifthly, that the proposed rule might suffer from

terminological confusion or, closely connected,egal doctrinal confusiof?? sixthly, that the

2007:11 criticises both proposed rules 23 and Zdliiger and Haynes 2007:448 and Breau 2007:20Risd
proposed rule 31 (see also the general criticisnBealfinger and Haynes, ibid at 447); Breau, ibid186-187,
criticises proposed rules 35-36 and, ibid at 198;280posed rule 134; Hulme 2007:217-228 criticisesposed
rule 44; Aldrich 2005:519 also criticises proposat: 76(d) and (e); Rogers 2007:112 and 114-11chetaNeale
2007:316-318 and Bothe 2005:165 criticise propasésl 106. See also generally Bethlehem 2007:14 ogioes
that a more deliberative approach in formulating thlack-letter rules and a less affirmative apphosz the
customary status of those rules is needed.

See, for example, the critique of Aldrich 2005:81® regarding proposed rules 1 and 10 (see aésoetiction to
the criticisms against rule 1 and rule 10 by Heetla2005a:526-527); Dinstein 2006:9-10 submidé fnoposed
rule 4 misleadingly neglects to reflect the conémsial nature of its corresponding treaty provis{eee also the
reaction to the criticisms against rule 4 by Hemelsa2005a:532 and 2007a:266); Bellinger and Ha0€3:448-
454 criticise proposed rule 31. See also Dins26D6:8 and Wilmshurst 2007:405-406.

See, for example, the remarks of Schmitt 2007137 -regarding the missed opportunity to addresskiruetic
warfare against civilians in proposed rule 1; Tug@06:234-235 indicates that the Study missed outhe
opportunity to further the debate on nuclear weagdoom a humanitarian angle; the absence of a st$on on the
nonrefoulemenbobligations in armed conflict is also criticiseg¢ Breer 2007:116-117 and 124-126. See also
Fenrick 2007:256-257 who submits that various aspgertaining to specific methods of warfare haserbomitted
from the Rules and could be included in an updateexample, articles 29-31 of ttheand Warfare Rules Annexed
to the Hague Convention Idf 1907. Further specific methods of warfare dosider might be: blockade, siege,
sabotage, espionage and assassination. See R6§&r408 who states that the Study has no particula dealing
with combatant status, rather the principles relétiaereto have to be inferred from various rules.

See, for example, the critiqgue of Schmitt 2007:139 pertaining to proposed rule 2 and, ibid at-168, regarding
proposed rule 21; the critique of Aldrich 2005:58&taining to proposed rule 6; Aldrich, ibid at 5801, also
critiques the formulation of proposed rule 21; Hal2007:207-217 criticises proposed rule 43; Fern?ie®7:241-
242 indicates that proposed rule 47(c) is opemterpretation, similarly, at ibid 251, proposeder6l2 is deemed
open to interpretation; Haines 2007:263-265 caésithe formulation of proposed rule 70, simildloig at 268, he
finds that proposed rule 73 could have been coedtruore narrowly; Haines, ibid at 269-270, and 1#006:223-
224 criticise proposed rule 75 as not distinguighbetween the use of riot-control agents in doroekstiv
enforcement and military hostilities; Bellinger akidynes 2007:460-465 criticise proposed rule 7@ @so the
reaction to the criticisms against rule 78 by Hemrks 2007b:484); Turns 2006:230 criticises progasde 81;
Hays Parks 2005:210 criticises proposed rule 83npton 2007:288; 301 criticises the chapter on foeddal
guarantees as being ambiguous regarding to whoge thdes are addressed; furthermore Hampson, tb29%
criticises proposed rule 95, ibid at 300, critiqgpesposed rule 105 and, ibid at 301, criticisees@7-105 generally;
Jachec-Neale 2007:335-336 criticises the rulesajméng to persons deprived of their liberty (i.prpposed rules
118-123, 124B-127 and 128C); Greer 2007:120-1icises proposed rules 131-133; Piotrowicz 2007:862
critiques proposed rule 133; Turns 2007:364-36ficisés proposed rule 144; Fleck 2006:188 critignegposed
rules 150 and 153; Garraway 2007:384-385 criticig®posed rule 156 and, at ibid 396, proposed 16k See
also Fenrick, ibid at 240, for a general critigfetlte vagueness of the rules on specific meansnagtthods of
warfare and the critique of Hampson, ibid at 28%jarding the fundamental guarantees chapter, whith to
indicate to whom the rules are directed. SeeBélinger and Haynes, ibid at 447, and Turns 2008:2

See, for example, Dinstein 2006:8-9 regarding ieofogical confusion in proposed rules 1-5 (see #te reaction
to the criticisms against rule 5 by Henckaerts 20P65-266); likewise Hulme 2007:207-217 criticiggsposed
rule 43; Turns 2006:211-213 critiques the Study rieglecting to distinguish between means and msttaid
warfare regarding proposed rule 70; Hampson 20@722A criticises proposed rule 89 as being ambigisince
murder might be confused in an IHL and domestictexdn Piotrowicz 2007:341-345 also criticises theraing of
proposed rule 129A regarding deportations and tbrizansfers; Dinstein, ibid at 13-14, Scobbie 2686736,
Hulme, ibid at 228-236, as well as Bellinger andyirtss 2007:455-460 indicate the confusion of theussp legal
doctrines of persistent objecting states and sipgciffected states in proposed rule 45 (see dleaéaction to the
criticisms against rule 45 by Henckaerts 2007a:26® 2007b:482); Greer 2007:116-117 and 122-12&iset the
Study regarding its proposed rules on displaceraedt displaced persons for allowing the conflatiérdistinct
legal categories including refugees, IDPs and othigrants, thus influencing the 'scope of dutieshigse groups
under the law of war'.
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proposed rule might have omitted a particular camcelevant to that rul&? the seventh concern is

that insufficient or incorrect evidencasusand/oropinio iuris) was adduced to support either a part

or

conflicts

entirety of a proposed rule (especially relevantrules applicable to non-international armed

)}2* the eighth concern entails that the proposed rmight be criticised as being

123

124

See, for example, the critique of Schmitt 2007:132 pertaining to proposed rule 2 that the Stuajt®reference
to the terrifying of civilians through lawful attes on military targets; Schmitt, ibid at 141-143coacriticises
proposed rule 6 for neglecting leadership qualifitaas combatants; Schmitt, ibid at 154-155,Hertcriticises
proposed rule 13 for largely omitting to address tresence of civilians and civilian objects on itamiy
installations; Schmitt, also ibid at 155-161, cutes the Study for omitting a consideration ofgbbjective realities
and knock-on effects relevant for proposed rule Beeau 2007:183-185 indicates that the Study nefrdiom
indicating whether special protection is part oHClregarding proposed rule 34; Dinstein 2007:11ah? Breau,
ibid at 185-186, indicate the omission of the ctindithat agreements be concluded on the mutualgréton of
the zones by the parties to a conflict pertainmgroposed rule 35; Breau, ibid at 187-189, furihdicates that the
conditions for the establishment of non-defendedlites ought to have been included in proposézl3id; see also
generally Breau, ibid at 203; Hampson 2007:292 stshregarding proposed rule 90 that a useful camaiitbn
would have been whether weapons which give rissuperfluous injury or unnecessary suffering (R réesults
ipso factoin inhuman treatment; for the various concerns ngigg POWs and other individuals deprived of their
freedom that have been omitted, see Jachec-Nef@l&33; Piotrowicz 2007:348-349 argues that propasde
131 is too narrow since the obligations regardiispldced persons should not only regulate the tiamdi of their
reception, but also the actual manner and conditadrdisplacement; regarding proposed rule 132r&igcz, ibid
at 349-352, also submits that a problematic aretips to persons who choose to stay in the forstgte — does
their right to return exist forever? Also, althbuthere ought to be consequences for a failureotperate with
reasonable attempts to ensure a quick and saf réte Study neglects this fact.

See, for example, the critiqgue of Schmitt 2007:148 pertaining to proposed rule 8 and, ibid at-153, regarding
proposed rule 12; and, ibid at 153-154, regardimgp@sed rule 13; likewise Breau 2007:175-182 dsiéis proposed
rules 25-31 and, ibid at 182-185, proposed rule883Bellinger and Haynes 2007:448-454 criticisegppsed rule
31 and, ibid at 455-460, proposed rule 45 (see thlsoreaction to the criticisms against rule 31H®Bnckaerts
2007b:484 and against rule 45 by Henckaerts 206%9aafd 2007b:482); Aldrich 2005:512 criticises megd rule
35 and, ibid at 514-515, proposed rule 43B ande@ @dso the reaction to the criticisms against 43B and C by
Henckaerts 2005a:529); Aldrich, ibid at 515; Hul@®@)7:217-228 and Bothe 2005:167 criticise propasesl 44
(see also the reaction to the criticisms againkt 44 by Henckaerts 2005a:530); Hulme, ibid at 238; also
criticises proposed rule 45; see also the commeitsenrick 2007:243-245 pertaining to proposed su8-51
(particularly in regard to their applicability iron-international armed conflicts); Dinstein 2006rgicises proposed
rule 65; Turns 2006:218-221 questions the anabyfstertain evidence relied on to establish proposéss 72 and
73 (also in regard to their applicability in noridmational armed conflicts); Turns 2006:223 furthere criticises
proposed rule 74 and, ibid at 225, proposed rulas/the evidence relied on seems to emanate freiBttidy itself;
Dinstein, ibid at 14, criticises proposed rule &7rent reflecting practice that might accept expagdiullets in
domestic law enforcement (see similarly Aldrichidilt 520, and Haines 2007:271-272 as well as¢pkes made
thereto by Henckaerts 2007a:270 and 2005a:531)inBet and Haynes, ibid at 465, criticise proposel 78;
Turns 2006:226-227 criticises proposed rule 79nElg ibid at 274-275, and Turns 2006:231 critipisgposed rule
83 as not adequately substantiated with Turns éurtleeming this rule to pertainitss post bellunrather tharius
in bello; Aldrich, ibid at 521, and Turns 2006:232-233 ici#e proposed rule 85 (see also the reaction ¢o th
criticisms against rule 85 by Henckaerts 2005a:58Mrich, ibid at 521-522, Turns 2006:233-234 ataines, ibid
at 277-278, question whether proposed rule 86 (wias based on a very recent treaty) could hawattiged into
CIHL; Hays Parks 2005:211-212 criticises some & 8tudy's comments regarding proposed rule 86 las;fa
Hampson 2007:298-299 indicates some of the eviglediificulties which arise with establishing CIHh non-
international armed conflicts in proposed rules-108; Jachec-Neale 2007:319 criticises proposes 10B and,
ibid at 320-325, proposed rules 118-121; similapisgposed rules 123, 125, 126 and 128 are critldiseJachec-
Neale, ibid at 327-334; Piotrowicz 2007:345 crtes the supporting evidence to proposed rule 1B8dgu, ibid at
198-200, also criticises proposed rules 134, baitlse remarks, ibid at 200-202, regarding the agledyievidenced
proposed rules 135 and 138; Turns 2007:361-36Rjeeis proposed rule 141 and, at ibid 374-375, megdaule
150; Bellinger and Haynes, ibid at 465-471, crciproposed rule 157 (see also the reaction taritieisms
against rule 157 by Henckaerts 2007b:484). See, asnerally, Cryer 2006:239-263, Bethlehem 2007:10
Bethlehem in Chatham House 2005:Mcholls 2006:238-24&nd Turns 2006:203. Note should also be taken of
certain specific instruments that were criticisétence, Dinstein, ibid at 5 and 7-8, as well astB@2007:44 have
expressed criticism at the inappropriateness oatheunt of attention given to the practice of t8RC itself in the
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superfluou® or merely aspirational (i.dex ferendarather tharlex latg.’*® The ninth concern

comprises criticisms against the order and strirguof the proposed rules of Stutfy. The tenth
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Study since it is an NGO with only consultativetgséa However, Henckaerts 2007a:261 and 265 repdietthis
criticism by stating that, besides the unprecedkatzess to these confidential documents, no ICRCtipe was
used as a primary source for the establishmentrofeaof customary law — it merely served as sufig®revidence
for conclusions based solely on state practiceis Plsition also pertains to the role played byohasons of
international organisations and conferences. Binsibid at 5-6, also criticises the Study forluding elements
'bordering on the bizarre', including the Restateime& the American Law Institute, scholarly booksdathe
resolutions of thénstitut de Droit International Henckaerts 2007a:262 counters Dinstein's aitisi by submitting
that the practice listed under 'other practice' waesidual category, which did not play a parti&ermining the
customary nature of the particular rules. Althougjhstein, ibid at 6, commends the Study for bagimg rules
more on legislative Codes and Military Manuals than any other source of practice since these agabie
sources embodying genuine state practice, he gusstiie so-called Israeli Manual on the Laws of \6fat998.
See also the reply of Henckaerts 2007a:263-264 stdtes that a teaching manual which had been aseldofor
use in training constituted state practice irregpecof whether it was the 'official' military maaluor not. This
inference was drawn due to the unlikelihood thattate will endorse training of its armed forcedard on a
document the content of which it rejects. Seedih@lar concerns pertaining to the emphasis plaameadnilitary
manuals by Bellinger and Haynes, ibid at 446-44d, #ikewise, Scobbie, ibid at 38-39, and the samikjoinder by
Henckaerts 2007b:483. Bellinger and Haynes, ibid4d-446, also critique the state practice retincy the Study
as insufficiently dense and misdirected with undugphasis on written materials like military manuather than
operational practice, resolutions and statemenld@®Ds (including the ICRC itself). Also the praetiof non-state
parties are not afforded sufficient weight nor ig donsideration given to the practice of speciaffgcted states.
(See also the criticisms of Balgamwalla 2006:14rfitt, ibid at 134, and Scobbie, ibid at 38.) See similar
reply of Henckaerts 2007b:478-480 to these criticif Bellinger and Haynes against the use of uéisols and
ICRC practice as was stateid-a-visDinstein earlier in the footnote. See also gdhe¥alilmshurst 2007:407. See
also Hays Parks, ibid at 211, who essentially azxtise Study of cherry-picking with regardusus

See, for example, Aldrich 2005:514-515 regardimgppsed rule 43A; Turns 2006:201, 203, 205 and 218-
indicates that part IV of the Study could have pagpat proposed rules 70 and 71 as these ruleslwoovide for
all specific weapon prohibitions; Haines 2007:270-2and Bothe 2005:169 thus criticise proposed mfleas
superfluous; likewise Haines, ibid at 272-273,icises proposed rules 78-80; Haines, ibid at 2id, Burns, ibid at
230, consider proposed rule 81 as far as it pextaithe prevention of indiscriminate effects tieret proposed rule
71 and, by implication, proposed rules 1 and 7;ilanly Haines, ibid at 275, and Turns, ibid at 232iticise
proposed rule 84; Haines, ibid at 275, also cséisiproposed rule 85 thus.

Turns 2006:237 indicates that the rules pertainmgveaponry might be illustrative of where the Ilssheading,
rather than where it is. Greer 2007:116-117 dsitis part of the Study's proposed rules on disglpegsons (rules
129-133) to be aspirational and to contain norneatiglue rather than being reflective of existingtomary law
and, thus, the actual worth of these rules areedalito question. Turns 2007:362 considers thdicgjpn of
proposed rule 142 to armed opposition groups (wisiégmplied by 'States and parties to the conflies embodying
customary law to be unrealistic, and reflectiveagpirations rather than actual IHL. Turns, ibid3&8, deems
proposed rule 143 to represent a 'laudable ainit jpubbably represents wishful thinking to asshdttit is a rule of
customary international law'. Teaching IHL ent&lsff interest and expertise' and, moreover,uess which are
not available everywhere in the world. Also, thegosed rule is a vague exhortation for an 'uneefiamount of
activity and effort' rather than an 'absolute odign to teach humanitarian law'. Turns, ibid @371, states that
proposed rule 148 is the most controversial ruleegprisals of the Study. Due to the lack of trestpport, it is
easy to comprehend why the Study sought to findabatomary law prohibits reprisals in non-interoaal armed
conflicts. Regarding the formulation of the ruteswar crimes (rules 151-161), Garraway 2007:39%/ ubmitted
that the standards imposed are idealistic and riwe what States would really be willing to acce@ee also
generally Wilmshurst 2007:406 and Nicholls 2006:232ee Rowe 2006:167 for the finding that even gtate
should accept any of the Study's proposed ruldseasy part of CIL it remains the actual rules oL. Gl not the
potential ones — which can be subsumed by natiamal (For the accompanying concerns pertaininghether the
ICRC Study's proposed rules are automatically smesuby national law, see Rowe, ibid at 165-177.)

Hulme 2007:207-217 states that proposed rule 43#eGld have been improved if the order of 43B aB@& 4vere
reversed. Bothe 2005:164 finds the introductio€hapter 33 of the Study to elucidate the esseniialregarding
the rights of a combatant. However, this expositb the Study is criticised by Bothe, ibid at 1&4; 'That being
true, indeed, it is hard to understand why it isrfolated in an explanatory text and not as a fommal. Piotrowicz
2007:347-348 argues that a better structure woanNe lbeen rule 129A, rule 130 and then rule 129Besinle 129B
seems to include both situations considered insra29A and 130. However, the proposed rule is @edeas
reflective of CIHL. While considering the rules tife Study which pertain to POWSs, Jachec-Neale 3067
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concern relates to the so-called loose legal réagbnference of the proposed rufé8. Cryer
points out another structural concern in that réigar some of the rules, what the rule gives, the
commentary takes away. This emanates from thedmtdack of indication as to whether evidence
is merely cited for comprehensiveness rather tbaiits authority and where it is aimed to qualify
or interpret the language of a rdfé.

Addressing the concern regarding the formulatiothefCIHL rules and the amount of information
included in the commentaries, Henckaerts submésahy ascertainment of CIHL rules are bound
to advance rules which are simpler than the hidelailed rules found in treaty law. Furthermore,
it may be problematic to prove the customary natiirevery detail of the parallel treaty provision.
Accordingly, the determination of CIHL rules thrduggliance on practice cannot provide the same
detail as that which can be gained through negogiaat diplomatic conferences. Inevitably,
therefore, particular issues had to be considereddre detail in the commentari€s.Nonetheless,
Henckaerts indicates that only the black-letteeswdre proposed to embody CIHL rules and not the
commentaries to those rules as well. Despite ttie, commentaries might at times reflect

important and useful clarifications with regaratie implementation of the black-letter rufés.

Accordingly, having briefly considered and juxtapdssome of the general comments and
criticisms regarding the Study's methodologicalrapph to the ascertainment of CIHL with the

natural law approach argued for in the presentediag8on, as well as having stated the criticisms

arrives at the conclusion that these rules areeseat throughout the Study and that the scrutintho$e rules are
complicated in the absence of a terminological xndeé\ similar concern pertains to some rules whattould
arguably not have been included in the Study, hefiaens 2007:375 finds rules 139-150 to comprideeotules
besides substantive rules of CIHL including, foaeple, technical, procedural and aspirational rulegrthermore,
some of the rules are part of general principldswfrather than customary law.
The Study is criticised by Wilmshurst 2007:407 itertoo easy cross-pollination of CIHL applicabidnternational
to non-international armed conflicts. See theiaisins of Bothe 2005:167 regarding the legal reesgpbehind
proposed rule 44; likewise Turns 2006:220-221 aséis proposed rule 73 and Jachec-Neale 2007:328sess
proposed rule 122. See also generally Turns,abi#03, for the criticism that the extrapolationtigaty rules to
CIHL by the Study is too easy. See also the ear@tiqf MacLaren and Schwendimann 2005:1236 pergittrthe
process by the ICRC to 'establish’ CIHL. The pemubrules are presented by the Study as settlecsi@te the
research is reflected as an attempt to find theeatifaw in force and, consequently, as a restatewofethese rules
which are already in existence. In this regard,asoNicholls 2006:236.
2006:262. Compare also Bellinger and Haynes 2@107:
Henckaerts 2007b:483. See aButhe 2005:161 who deems the Study's approackddeess some details in the
commentaries to be reasonablevery interesting analogy is drawn by Schmitt 2435 in that the Study seems to
embody a customary equivalent of treaties whereregipion in formulation is frequently necessaryetusure
approval by states due to their varying self-irdese Compare Fenrick 2007:240 regarding the imgim@crequired
for treaties, but who continues that CIL is alsédh® lack precision since it emerges as a reduthe gradual
accumulation of state practice.
131 2007a:268-269 and 2007b:484. Accordingly, Hendka2007b:484 submits that '...the Study does ndmcta
have proven that each and every element of the ertaries themselves is part of customary law, siscthe list
of war crimes in Rule 156'.
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regarding the proposed black-letter CIHL ruleseihains to add to the Study further considerations
from the natural law approach argued for in thespng dissertation. In this regard, sections 34and

of Chapter 3 must also be kept in mind.

3.2.3 A further consideration of the ICRC Study's nethodological approach and black-letter

rules of CIHL vis-a-visthe proposed natural law paradigm

Chapter 3 advanced a proposed understanding of @eétermination based on the normative
requirements and moral, natural law basis of IHBubsequently, the proposed approach was
applied to a selection of the ICRC Study's bladteterules in order to indicate how the Study's
findings were enhanced by resorting to such a fonedaal approach to CIL establishment. Some
further comments will accordingly be made regardhmgcriticisms of the Study's methodology and

proposed rules as well as the Study itself, to kupent the findings of Chapter%

At the outset it must be emphasised that the witis against the Study's methodological approach
are positivist in tenor. Accordingly, argument® anade for the close adherence to a rigid,

theoretical conception as basis of CIL. Howevefeva concerns emerge. Firstly, cognisant of the
fact that subjective considerations play a rolepostulating the approach necessary for CIL-

determination, it seems difficult to argue for gidiunderstanding thereof; secondly, since CIL is a
branch of law that consistently evolves and ad&ptsew practices of states, one might question
whether it follows to advocate for an inflexibleetry regarding the ascertainment of this dynamic
branch of law; thirdly, the question also arises@svhether all branches of CIL are equal; and

fourthly, what would be surrendered or lost in fhrecess if a flexible, dynamic theory of CIL-

making was indeed accepted?

It seems evident, mindful of the natural law foutmia of IHL as it has been established in the
present dissertation, that a dynamic means is sape$o identify and describe a dynamic source
like CIL. Rigid (positivist) adherence to an inflele theory might not only undermine the value of
this flexible legal source, but, in the (naturat)aranch of IHL, it will inevitably lead tincreased

suffering and hardship. However, pursuing a maéegilfle approach (which does not mean an

approach with no frontiers — just one with broalblenndaries as was indicated in Chapter 3) to the

132 5ee sections 3 and 4 in Chapter 3, pages 186-201.
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ascertainment of CIHL, will inevitably improve thmossibility of adherence to the rules of IHL.
This, together with the arguments advanced in Ghigdhtleads to the submission that question three
must be answered negatively. It does not makeesens legal order as varied as the international
one, to adopt a 'one size fits all' approach toetablishment of CIL — a source of law which is
closely linked to the particular branch of law ier@ins to. How, for example, can the
ascertainment of the CIL rule that ships must pasghe left be compared to the CIHL rule
prohibiting torture? In this regard, it is submdtthat the proposed approach of Chapter 3, reliant
on Kirgis' sliding scale and Roberts' approach igtirljuish between the moral and facilitative
nature of CIL rules, must be support&d. This will inevitably lead to a more flexible apaich to

the ascertainment of morally permeated CIL rulehsas those applicable in IHL.

In sum, the present dissertation — also in Chapter argues that, cognisant of the differences
between the various branches of CIL, a rigid pasitiapproach to CIL-determination should not be
brought to bear on a natural law branch of inteomai law such as IHL, without a careful
consideration of the rule in question, since tosdomight be akin to forcing a square peg into a
round hole. The concern is not that the traditiamproach to CIL is necessarily incorrect, but
rather that amveremphasis andgid adherence thereto regarding CIHL seems troubliragtly, it
seems as though the repercussions involved in twgem dynamic approach to CIHL
determination will be unacceptable to legal positss Hence, arguably, legal certainty would be
surrendered in the process (however, it would ksefeo accept strict adherence to the traditional
approach as conducive to legal certainty), subjigtimight increase towards methods for
establishing CIL (although, firstly, the approaclogosed in Chapter 3 still provides certain
boundaries and, secondly, from the preceding wmitis it is inevitable that subjectivity already
existsvis-a-visCIL ascertainment) and an overlap might occur betwlegal and non-legal aspects.
It is argued that those branches of internatioasl based on natural law, like IHL, must be
recognised and treated as such (thus including legad- components, like morality and
considerations of humanity) otherwise the resultates therefrom will not be in keeping with its

essential aims and basis.

Accordingly, the approach argued for would entaliladistic consideration of all possibly relevant
materials for determining CIHL, including state gtfee, opinio iuris, morality, time frames,

considerations of humanity, objections, human gdawv and non-state practice. In this regard the

133 Kirgis 1987:149 and Roberts 2001:764-765. Seesdstion 3 in Chapter 3, pages 189-194.
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ICRC needs to be commended for the significant arnotievidence collected from international
sources, international organisations and natiomaices. Subsequently the Study maintained that if
the evidence was sufficiently dense thoginio iuris would be contained in the practice and need
not be proved separately. It is suggested tha #pproach is both sensible in an area of
international law where evidence is frequently seaand/or contradictory and an emanation from
the modern approaches to the ascertainment of CIH&nce this approach links the Study to the
approach suggested in Chapter 3 and, in particithlase approaches of Roberts and Kirgis. Thus,
whereas the model of Roberts, which focuses ommbmality of the proposed rules, eschews state
practice, the theory of Kirgis might eschew eiteé&gment depending on the type of action under
discussion. It is submitted that besides the flaat the ICRC Study explicitly relied on Kirgis'
sliding scale, its approach to accept the 'densityevidence also, in effect, eschews one of the
traditional elements of CIHL (whether it eschewinio iuris or ususseems unclear due to the
diverse nature of the material it considers). Sanhapproach is harmonious with the essential
natural law foundation of IHL as it has been argtledughout the present dissertation. Evidently,
a natural law branch of law must be ascertainedutiit a natural law approach for a coherent
determination of the law. It is, however, subndttbat the approach of the Study still clings te th
terminology of positivism. Also, the approach abtiave been more robust by not merely
accepting Kirgis' theory but also that of Robenwsl gpossibly even considering the potentially
important uses of the Martens clause to attenuatdistocate the traditional requirements of
CIHL.*** It is submitted that this would essentially be tiptimum approach to ascertain rules of
CIHL since the laws of humanity, dictates of puldienscience, the moral distastefulness of the
action and the reasonableness of the proposed Qildlwill be considered — all critical natural law
considerations for this branch of IHL. Accordingtiie Study's approach to establish CIHL seems
to take avia mediabetween the traditional approach and the modepnoagh — while referring to
the terminology of the traditional approach, it sltaneously seems to accept thena fide
possibility of eschewing one of the traditional uggments of CIL. It is submitted that this Study
provided the perfect opportunity to break the thedlthe traditional article 38 requirements, as
basis, for the determination of CIHL and, in thegass,to include a more robust natural law
approach but in light of the (positivist) scepticism, whicstill permeates the international
community, it seems that the more cautious optias exerted.In this regard, the omission of a
discussion on the Martens clause is a particulancan seeing that it constitutes a nexus point

between legal positivism and natural lai8ee also Chapter 2 where this concern and #uselare

134 See section 2.4.1.1 in Chapter 2, pages 115-bt Thé Martens clause and section 3 in Chaptengep 189-194,
for Roberts and Kirgis.
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discussed in detaif®) However, by including the density requirementisi submitted that the
Study made a significant contribution towards Clacertainment, cognisant of the influence the

Study is bound to exert on this process in theréutlwe to its monumental stature.

Regarding the proposed black-letter rules of CIHLis submitted that these criticisms from
international literature essentially also reflede@al positivist approach as the concerns airkdere

to the structure of the rules; how narrowly thepfoom to their corresponding treaty rules; whether
sufficient evidence has been adduced to estalilesimn {which seems to be an extremely subjective
criterion as one writer accepts a particular ridesafficiently evidenced while another does not)
and thereby these criticisms neglect to considersihrit, purport and objectives of these proposed

IHL rules cognisant of their natural law, principldoundation**®

It must be noted, however, that on the detailfes¢ individual rules, very many of these critigsm
might be true, but the argument advanced in thsseaitation calls for a more discriminating
appraisal regarding theatural law, principled basis of IHL and ClH&ince, it is submitted, it is

only with the aid of a robust theoretical conceptaf IHL and CIHL that these notions can be

properly understood and implemented.

In liming, the proposition of Chapter 3 must be re-emphdsisamely that when considering these
substantive rules, it seems completely congruerth whe natural law approach to IHL that
aspirationallex ferendabe postulate®’ The positivist argument to the contrary seemsoatm
nonsensical as it basically states: 'We'll chahgeldw to provide for the victims after the first |
have already suffered their dd&. Thisex post fact@pproach, especially in the situation of armed
conflict, seems completely misplaced since humeaesliand dignity are on the line. However, by
rigidly clinging to the theoretical components wsusand opinio iuris, as basis of CIHL, this is
precisely what these academics are doing. Accolgliit is submitted that the Study's aspirational

rules, for example rule 86 regarding blinding laseapons, must be lauded as forward-looking and

135 See section 2.4.1.1 in Chapter 2, pages 102-122.

138 See also Weeramantrirse Revival of Customary International Humanitarlzaw in Maybee and Chakka 2006:39
who indicates that the desire to have preciselypntdated rules emanates from positivism, againstiwke 'have
got to arm ourselves'.

137 See pages 82-83, 189-190, 199 and 205-206 fatisbassion otex ferenda

138 See for example Nicholls 2006:245-246 who submhigs the Study is likely an accurate reflectiondfat CIHL
ought to be, but that this normative aspect iswtuit the 'accepted definition' of CIL entails. this regard, on the
contrary, Best 1997:7 has stated that much ofrttegnational legal order, including IHL and thoseas where the
General Assembly of the United Nations is engagedprmative Normative, in this context, has been defined as
standard-settingadding to established state practice, dspirational concept of state practice as it is expected,
intended, or hoped to become at some future date.
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aimed at protecting humanity and human dignitye-éksential principles in IHL.

However, the Study's close parallel of correspopdieaty provisions in the formulation of their
proposed rules gives rise to concern. This seeflective of the positivist need for legal certgint
inherent in written documents, but on the argunfignibered in the present dissertation, CIHL rules
preceded treaty rules and, hence, should not beetino the treaty formulations. Furthermore, if
the proposed CIHL rule diverges from the corresjpmpdreaty provision then this should ripso
facto give rise to such concerns; inevitably the tworees of international law differ, hence,
different formulations seem inevitable. It is oginthat this desire to adhere as closely as pessibl
to the parallel treaty rules has deprived CIHLtsfinherent natural law principles. This is due to
the fact that principles initially influenced CIHivhich influenced treaty law Accordingly,
although principles indirectly influenced treatylahis was largely lost in the processes of cedifi
instruments. Attempting to derive CIHL now fronedty law would overlook these principles
which, it has been argued throughout the presesedition, shaped and informed Claih initio.
The call of the present dissertation, therefordpisthe frank acknowledgment of these inherent
principles in the international legal ordieta Ronald Dworkin->*® Such an acknowledgment would
enhance and promote the essential virtues undgrlidh and thereby provide better protection for

those victims of armed conflicts.

Henceforth, it needs to be considered which prapastes of the ICRC Study arguably embody
such natural law principles. It is submitted ttre principles of humanittandhuman dignityare
visible in proposed rules 47, 53, 54, 87, 90, 98,119, 120, 121, 134, 135, 136, 137 and 138 (for
the black-letter rules, see appendix). Howeves,dall is for a more robust assertion of the link
between these principles and natural law seeingstinzh a finding would strengthen the particular
norm enormously. From the present dissertatiorothjective, universal nature of these proposed
rules can also be established. Hence, for exarfrpla, this dissertation it is possible to illustat
that torture, degrading or inhuman punishment (thuisages on human dignity) is forbidden by
proposed rule 90 of the ICRC Study (which, of ceurseflects the various international
instruments, including the Lieber code, to havessuted this rufé®, subsumed by Pictet in his
principles of IHL, accepted as a normias cogensincluded in the draft discussed at the San Remo

International Institute of Humanitarian Law in 19/@&garding the fundamental principles of ¥t

139 Dworkin 1977:22, 26, 40 and 44.
140 Henckaerts and Doswald-Beck 2005:315-3109.
141 International Committee of the Red Cross 1978:249: Gasser 1993:15-16 as well as Sassoli and Bouvi
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and accepted, albeit in various degrees of sophtgin, by Francisco de Victoria (1480-1546),
Pierino Bell (1502-1575), Albericus Gentili (1552-1608), Hugo s (1583-1645), Christian
Wolff (1679-1754) and Emmerich de Vattel (1714-1767

Furthermore, the rule that persdia's de combatnust not be attacked is reflected by proposed rule
47 of the ICRC Study, subsumed by Pictet in hiagyples of IHL, included in the draft discussed
at the San Remo International Institute of HumaigitaLaw in 1977 regarding the fundamental
principles of IH*** and reflected by Giovanni da Legnano (d. 1383)Vidtoria, Francisco Suarez
(1548-1617), Grotius, De Vattel, Richard Zouche9@3660), Wolff, Johann Wolfgang Textor
(1638-1701), Jean-Jacques Rousseau (1712-1778)Gentli who limit the violence allowed
against the vanquishéd Therefore also this rule is bolstered by inclgdireferences to its

historicity.

Although the principle of distinction is not contied, it may also be strengthened by the approach
of the current dissertation. Hence, the importantedistinguishing between civilians and

belligerents is reflected by its inclusion in prepd rule 1 of the ICRC Study, its acceptance in the
Pictet principles, its inclusion in the draft dissed at the San Remo International Institute of
Humanitarian Law in 1977 regarding the fundameptaiciples of IHL**°

Gentili, De Victoria, Balthazar Ayala (1548-158&)e¢ Vattel, Wolff, Textor, Suarez, Grotius and

and its acceptance by

Rousseati*® Consequently also, this principle's normativityehhanced by considering its ancient,

natural law roots.

A rule, which arguably does nptima faciereflect natural law considerations that may besteoéd
by this dissertation's approach is that pertaitintpe respect to be accorded to cultural, religiou

charitable property since it is subsumed by progosées 38 and 39 of the ICRC Study, the Pictet

2006:81.

12 De Victoria 1917:182-183, Belli 1936:85-86 and 48y, Gentili 1933:285, Grotius 1925:763-764, Wolff
1934:409-411 and De Vattel 1916:280-284.

143 International Committee of the Red Cross 1978:249; Gasser 1993:15-16 as well as Sassoli and Bouvi
2006:81.

144 Compare Da Legnano 1917:254 and 274, De Vict®iB71182-183, Suarez 1944:850, Grotius 1925:737-D40,
Vattel 1916:280 and 284, Zouche 1911:55, Wolff 1489-412, Textor 1916:187-189 and 303, Rousseaid:300
see also generally Gentili 1933:209-210, 216, 285, 322-325 and 327. Contrast Rachel 1916:186\&rd
Bynkershoek 1930:16

145 International Committee of the Red Cross 1978:249; Gasser 1993:15-16 as well as Sassoli and Bouvi
2006:81.

146 Compare Gentili 1933:251-252, 260 and 262, Dedviat1917:171 and 178-179, Ayala 1912:33 and 44B45,
Vattel 1916:280, 282-283 and 318, Wolff 1934:409-4Textor 1916:187-188jis-a-visthe inviolability of women,
children and the elderly in war. See also Suar@24840 and 843-848, Grotius 1925:733-737 and Rwauss
2007:31. Contrast Rachel 1916:186 and Van Bynkexsi930:16.
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principles and, in regard to ecclesiastical propettie writings of Gentili, Suarez, Grotius, De
Vattel, Zouche, Wolff, Textor and Samuel Rache2@8691)**’

It is submitted that the normative status of thades is significantly enhanced when viewed
through this paradigm indicating its acceptance &@® years. Moreover, the theoretical approach
of the present dissertation constitutes an elalooraif that taken by the ICRC Study since the
current approach embodies an integrative approeciyding natural law, legal positivist and

historical materials to enhance and reinforce tiop@sed rules of CIHL.

Reliant on the natural law paradigm of the presésgertation, some notable omissions of the Study
can be identified including the Martens clause,mmonf ius cogensand laws/considerations of
humanity. It would have greatly promoted natueaV lvirtues in CIHL if these components were
scrutinised. It is hoped that the present dissertanay begin the process to consider these rules
from a natural law perspective. Nonetheless, @G Study remains an invaluable work and,
evidently from the above, has already led to sigaift re-investigations into the initial
conventional source of substance for IHL, namelfICl Hence, in order to illustrate the support
which does exist for the ICRC's endeavour as wellta reflect on the future thereof, some

comments from the international jurisprudence rtedek observed.

4. Some conclusions on the Study from internationditerature

It remains to survey briefly the conclusions regagdthe ICRC Study to have emerged from
international jurists. In the process, the curmdissertation's objective to enhance the Study will

also be significantly furthered.

Unsurprisingly, the Study has been lauded as aamaable feat' that embodies an important
contribution to legal scholarship and discussionHh.*® Turns submits that the Study must be

lauded for its objectives and respected for itdness and the clarity and persuasiveness with which

147 Compare Gentili 1933:270, Suarez 1944:845, Grdtfig5:751-753, De Vattel 1916:293-295, Zouche 15d &nd
182, Wolff 1934:429 as well as Textor 1916:156,-192 and 306. Contrast Rachel 1916:186, but coeRachel,
ibid at 212.

148 MacLaren and Schwendimann 2005:1217. See alsblébem in Chatham House 2005:9. Likewise, Rowe
2006:165 calls the ICRC Study a 'milestone in theetbpment of international humanitarian law'.
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it is formulated™*® Meron indicates that the 'seriousness and breafithe Study's chosen method
to ascertain practice lends it #ai generisnature. By conducting its research on IHL in lB&C
archives, international sources like those of thetad Nations, regional and other international
organisations and relying on research projects fagproximately fifty countries, the effort of the
Study, to collect such a vast amount of empiricaloimation on international law, is
unprecedentetf?’ It has consequently been postulated that the Sialy serve as an instrument
through which IHL may be disseminated. The Stugdg source of rules, which, because they are
customary, emanate from a different normative fatioth compared to the conventional rules
which have influenced IHE>* Moreover, the Study's utility is evident in casésaoned conflict
where not all the parties are party to the appleateaty regime, it has been submitted that CIHL
should prevail as it binds all the parties to tbamflict. This view would be especially useful in

non-international armed conflicts where IHL woulelimposable on non-state role play’é?s.

Furthermore, despite the various criticisms alluttechbove, some comments on the substantive
merit might be reflected. Hence, the Study's me#lagical approach to determine customary legal
rules has been lauded as 'realistic, well consifjerautious yet not unnecessarily timid' and, thus,
of persuasive charactef A significant caveat when considering the variotiicisms levelled at

the Study is voiced by Dinstein when he submitd tha initiative of conducting the Study was
absolutely right even if he does not concur witmewmf the result$®* This neatly encapsulates the
worth of the Study - it fills an important gap mternational humanitarian jurisprudence, but at the
same time, its contents must not be accepted asbmlute truth. The collected state practice of
the Study has also been praised as an impresdiog afthough the call has been for greater
reliance on actual battlefield behaviour. Howeweith regard to the special methods of warfare
addressed by the Study (proposed rules 46-69siteen suggested that greater reliance on actual
battlefield practice would not be likely to havéluenced the rules as they were derived since many
of them have a longstanding basis in customary Especially in regard to international armed

conflicts’®® Cowling submits that the Study indicates thatrigil theoretical distinction between

149 2006:202. However, Turns, ibid, admits that uplmser scrutiny the Study inevitably reveals sdimes.

150 2005:833 and Meron in Chatham House 2005:48. M&a®5:833 opines that '[n]o restatement of intéonal law
has even tried to amass such a rich collectiongfigcal data'. See also Henckaerts 2007b:476.

151 Scobbie 2007:47. See alstilitary and Paramilitary Activities in and againdticaragua Merits Judgment of 27
June 1986 ICJ rep. par. 178.

152 Scobbie 2007:48. See also Fleck 2006:191-198) kt@n and Schwendimann 2005:1221 and, generalyDoc.
E/CN.4/1998/87 par. 60 for a confirmation that IBjhplies to armed groups.

153 Bothe 2005:163.

154 2006:2.

1%% Fenrick 2007:256.
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the legal regimes applicable to international aod-mternational armed conflicts has not been
conveyed into practice and that, by substitutingjoms like 'POW status' with 'POW treatment’,
gaps in IHL pertaining to non-international armeazhfticts have been filled through reliance on
rules and principles that emerged in the contexhiarnational armed conflicts. This approach is
lauded as it more effectively causes IHL's develepirin accordance with the real needs of the
international community as opposed to jealous iddil self-interest. Also, any legal development
which lessens human suffering in international aoh-international armed conflicts must be
supported within the paradigm of IHE® Accordingly,Meron also deems the ICRC study to result
in a broad restatement of CIHL and to be an inseminto strengthen the normative structure of IHL

— especially with regard to non-international armedflicts*>’

The Study is proposed as the best possible effgiveng a snapshot of CIHL that is as accurate as
possible®®® It has been predicted that the Study will havesical impact as it is itself part of the
dynamic development of CIL. Formally, it is not efficial statement of the ICRC and it does not
have formal authority. At the most it is part bétjudicial decisions and the teachings of thetmos
highly qualified publicists of the various natignas stated in article 38(1)(d) of th&J Statute
and, accordingly, it will function as a 'subsidianeans for the determination of rules of law'.
However, it may be safely assumed that becdhseStudy constitutes a reliable, well researched
resource of knowledge about relevant constitutieenents of the formation of customary law',
various actors like the military and Courts willviearecourse to the Study to help with the
formulation of military instructions and orders apdlicial pronouncements respectivelf.he
utility of the Study will be further reflected ihat it will be used by various other groups, thd c
society organisations could become more importairiternational discourse. It is foreseeable that
they will rely on the ICRC Study to claim compli@nof those states not party to tAdditional
Protocolswith certain rules of thoderotocols thereby increasing the Study's political and ficat
value. Furthermore, academics also have a rgiatoin this discourse as their analyses are bound
to be taken into consideration in the politicalrmri-:f_’9 Likewise, Fleck expresses the hope that when
states, IGOs and individuals rely on and invoke $hedy it will lead to increased knowledge and

public awareness of legal duties incumbent upaiestand individuals during wartime and, further,

%% 2006:87.

1571996:249.

%8 Henckaerts 2007b:487.

159 Bothe 2005:176 and 178. See akenckaerts 1999 Study on customary rules of iatisnal humanitarian law:
Purpose, coverage and methodologyttp(//www.icrc.org/web/eng/siteeng0.nsf/html/573Q3accessed on 3
September 2010)Regarding the use civil society might be able t&enaf the Study in order to evaluate the actions
of public authorities, seBlacLaren and Schwendimann 2005:12%%r the view that the ICRC's acceptance of the
proposed rules as part of CIHL does ipso factorender them thus, see Rowe 2006:167.
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that improved policies will emerge to protect vies irrespective of the type of conflict. Naturally

attaining these significant goals justify and ngesht effort:*°

With regard to the utility of the study, Henkadntss stated that 'given the difficulty in determain
the content of customary international law andtthee needed to collect and assess practice and
opinio iuris, it can be hoped that the study will be used iacpce™® This wish was fulfilled
through the fact that CIL can be applied direatlthe national courts and tribunals of many states.
Accordingly, the Supreme Court of Israel has usédig its decisions, recently even referring to
the ICRC Study on CIHI®? As Henckaerts sums up:

...on the so-called neighbor procedure used bydizel Defence Forces (IDF) to capture persons,
the Israeli Supreme Court referred with approvathe study's findings on the customary nature ef th
precautions to give effective, advance warning éR@) and to remove civilians from the vicinityroflitary
objectives (Rule 24) as well as the prohibitionhoiman shields (Rule 9%5....on the policy of targeted
killing, the Israeli Supreme Court referred withpagval to the study's conclusions concerning thieciple
of distinction between civilians and combatants betiveen civilian objects and military objectivéailes 1
and 7), the principle that civilians are protecégginst attack, unless and for such time as theydalirect
part in hostilities (Rule 6), the prohibition ofdiscriminate attacks (Rule 11) and the prohibitiorcause
excessive incidental loss of civilian life, injutg civilians, damage to civilian objects, or a camation
thereof (Rule 143%

Naturally, international courts and tribunals aiseoke CIL. Thus, the Special Court for Sierra
Leone has referred to CIHL and the ICTY frequengijes on article 3 of its Statute, which ensures
the Tribunal's jurisdiction over “violations of ti@ws or customs of war®® Meron states that the
Study, which largely returns to the traditional eggrh towards the identification of CIL, will help

the international tribunals greatly in conductinigeit affairs in harmony with the legality

160 2006:199. See also Scobbie 2007:21 who indidatesthis dissemination may further the adherendéit.. CIL
rules will be available for non-specialists in anfowhich seems authoritative and definitive. THfeat of this is
that derogations by (democratic) states from tHesrwf CIL, might have to be justified to nationadlitical
audiences or to the judiciary in the case of statesre CIL automatically becomes part of the natidaw.

161 2008:125. See Nicholls 2006:249 who submits thatinvocation of the Study by judges is inevitabRugnion
2008:85 states that if states, tribunals and academject the findings of the Study then the (egdee) endeavour
would have been in vain, essentially questioningICin lieu of strengthening it, but if the Studyflurences states
in writing military manuals, tribunals consult iné academics debate it then the Study will indeesteh
strengthened IHL. See also Meron 2005:834 cornisigeghe Study's destiny to be an aid for courts &itdinals.
See also Nicholls 2006:245 regarding the advergadmon the ICRC's image if the Study's list oksulvere to be
rejected. See also Scobbie 2007:20.

162 Henckaerts 2008:126. Domestic cases which céeStady includeAdalah and others v GOC Central Command,
IDF and others Israel Supreme Court, 23 June 2005 (HCJ 3799#@23s 20, 21 and 24 as well ldamdan v
Rumsfeld United States Supreme Court, 29 June 2006, 548 Reports 196. See also MaclLaren and
Schwendimann 2005:1231, Henckaerts in Barnaby, YBaige and Henckaerts 2006:23.

183 2008:126 refers td\dalah and others v GOC Central Command, IDF arftecs June 23, 2005, HCJ 3799/02,
paras 20, 21 and 24.

164 2008:126 refers tdhe Public Committee against Torture in Israel atters v The Government of Israel and
others December 13, 2006, HCJ 769/02, paras 23, 29-8@a2.

1%% Henckaerts 2008:126-127.
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principle!®® An example of the ICTY referring to the ICRC Spusas:

...in Prosecutor v. Hadzihasan@vithe Appeals Chamber of the Tribunal concluded tha
prohibition of wanton destruction of cities, plund® public or private property, attacks againskumal
property, and more broadly, of attacks on civiladects were customary norms whaose violation, idiclg
in non-international armed conflict, entails indival criminal responsibility under customary intgianal
law. In doing so, it cited practice recorded inlisoe Il of the ICRC study on customary humanitatiam,
rather than the black-letter rules in Volume |toé study*®’

States and the armed forces will inevitably haveuse the Study for guidance and reference,
according to Wilmshurst, since courts, human rigiadies, NGOs and the ICRC will invoke the
Study as a first point of reference for the exiseenf a particular rule of CIt® More possible
examples of the Study's utility might include ieswe for dissemination of IHL and the fact that it
furnishes a framework for the drafting of othertinments'® Certain results have already
manifested, namely that the relevant law pertainioginternational and (especially the laws
pertaining to the conduct of hostilities and) naternational armed conflict has been extended, the
Study was not intended to force the hand of sogaseby attempting to bind them to treaties they
have not ratified, the universality of IHL was confed and the nature and substantive content of
many rules were clarifietf°

The Study is also a component in the ‘dynamic di@lerocess' of CIL formation. Although the

Study takes stock, it is part of a continuous pssceThe Study refrains from deciding on legal
policy concerns regarding IHL's fundamental issuksather embodies an important advancement
in the process of comprehending what IHL is totfayAccordingly, Henckaerts acknowledges that

certain areas still need further clarifying andsash, the Study shows areas where practice might

166 2005:833. See alddenckaerts 1999 Study on customary rules of int@nal humanitarian law: Purpose, coverage
and methodologyhttp://www.icrc.org/web/eng/siteeng0.nsf/html/573Q3accessed on 3 September 2010).

187 Henckaerts 2008:126-127. Semsecutor v HadZihasan@v{Decision on Joint Defence Interlocutory Appeal of
11 March 200% paras 45-46. See also Nicholls 2006:250-251\&itsimhurst 2007:409-410.

188 2007:411. See also Weeramantiesing Remarkin Maybee and Chakka 2006:222. Wilmshurst 2007412
neatly summarises the conclusions of the articlrtaming to the Study (and which have been dedlh i this
dissertation at length): 'The literature has pminto, among other things, the relevance of thedyStm the
development [compare MacLaren and Schwendimann]20@bin the revival [compare Meron 2005] of cusémoyn
international humanitarian law, the relationshipa@en international humanitarian law and humantsidgaw in the
Study [compare Krieger 2006], the impact of thed$tan customary humanitarian law [compare Flecké20and
the influence of international criminal tribunals the Study [compare Cryer 2006]".

189 Henckaerts 1999 Study on customary rules of iatésnal humanitarian law: Purpose, coverage andodeiogy
(http://www.icrc.org/web/eng/siteeng0.nsf/html/57¥Q&ccessed on 3 September 2010). See also Harland's
Relevance for the National Implementation of In&tional Humanitarian Lawn Maybee and Chakka 2006:97-98
and Kadanin Barnaby, Yang, Faite and Henckaerts 2006:51.

170 Bugnion 2008:86-87. See also Bugnion in Chathasudd 2005:83. Bethlehem 2007:7 also states thahweld
be cautious in considering the crystallisation o§tom merely to circumvent the non-participationstidtes to a
particular treaty regime. See likewise Bethleher@hatham House 2005:13.

17! Bothe 2005:176-177.
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be unclear or ambiguoﬁé?. Therefore, Henckaerts concludes that:

In the light of the achievements to date and thekwlat remains to be done, the study should not be
seen as the end but rather as the beginning ofwapnecess aimed at improving understanding of and
agreement on the principles and rules of internatibumanitarian law. In this process, the study foam
the basis of a rich discussion and dialogue orirtipgementation, clarification and possible develapitnof

the law'"®

Various writers agree with this statement, and f@imsand Meron find that the Study is destined to
be considered, scrutinised, cited and debated $igrificant time into the futurt* Hopefully, the

Study will elicit discussions among governmentshodars and interested institutions of civil
society:” In similar vein Aldrich has stated that the Studyvery important, but that the
importance lies in the Study serving as the basi$urther scholarly debates and works rather than

in the conclusions of the Stud{ This was also echoed thus:

We hope that the international attention and dethatehas been focused on IHL during the past five
years will ultimately result in an increased awas of the rules of international humanitarian taat
apply in all armed conflicts. It is further hopéthat this attention will act as a catalyst for thesitive
development of international humanitarian law, vehegquired ... the publication of the Customary Law
Study is, however, only the first step. To have tiesired impact the Study will need to be distadu
widely, studied and critically analysed by variosectors of society, including academics, government
officials, the military and, of course, the legabfession, including the judiciary. Academic wmgs and its
use by judges in particular will be critical to theccess of the Study. To be effective, the Stuitlyneed to
become a credible and indispensable tool used iagscand tribunals to guide them in their decisiths

This argument might also hold true for all the indual rules of the Study. Hence, regarding the
Study's rules on the natural environment (whicks isubmitted applies to all the proposed rules
mutatis mutandjs Hulme states that the Study's attempt to forneul&iL as it applies to the

environment is undoubtedly valuable. Thus, thedptprovides a useful point of departure from

172 2005b:190, 197 and 2005c:426. See alsackaerts 1999 Study on customary rules of int@mal humanitarian
law: Purpose, coverage and methodolobtpl//www.icrc.org/web/eng/siteeng0.nsf/html/57¥Q3ccessed on 3
September 2010).

173 2005b:197 and 2005c:428. See also Henckaerthath@m House 2005:9, Bugnion in Chatham House,abi#]
84 and Wilmshurst in Chatham House, ibid at 85.dRaerts 2007b:487-488 formulates it thédtHough the Study
has now become the starting point of any discussiorcustomary humanitarian law, it should not benses the
final word on custom because, per definition, ibreet be exhaustive and the formation of customavy is an
ongoing process. The ICRC has accordingly teanpedith the British Red Cross Society and initiategroject,
based at the Lauterpacht Centre for Internatiormal bf Cambridge University, to update the practioatained in
Volume Il of the Study'.

174 2006:1 and Meron 2005:834. See also Dr Kellerdrsgrediction that 'governmental experts to hsestudy as a
basis for discussions on current challenges torriat®nal humanitarian law' referred to in MacLarand
Schwendimann 2005:1237.

175 Fleck 2005:246 and Cowling 2006:74.

176 2005:505.

7 Maybeelntroductionin Maybee and Chakka 2006:2-3. See also the consnaé Kamil in hisforewordto Maybee
and Chakka, ibid at xii, and histroductory Remarksbid at 16.
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which dialogue between states can commence andnighat, hopefully, lead to agreement on such
a vital concerrt’® Also, although the Study does not reflect a cahpnsive collection of means

and methods of implementation and enforcement &f IHremains valuable as a restatement of
contemporary CIL, which is evidently shown to beslethan perfect and in need of further
elucidation*’® Accordingly, the value of the Study in identifyiegrrent problems in contemporary

CIHL is re-emphasised and its potential value asgpoard for discussion apparent. Evidently,
greater certainty is achieved through the Studgnaigg the rules pertaining to armed conflicts and,
as such, the Study must inevitably have a positiyeact. It furnishes a much needed 'new and

creative law-creating mechanism' with which exigtinles of CIL may be identifietf°

MacLaren and Schwendimann believe that approatkeghat of the Study, to determine rules of
CIL may indicate important differences in thsusandopinio iuris of states. Therefore, to ensure
the success of such an approach it must be combugtbout haste and with due diligence. The
ICRC deems the Study to be aimed at those resperisibthe application of CIHL and those who
can lend aid in gaining and mobilising supporttfee Study's findings. By aiming at both of these
groups, MacLaren and Schwendimann deem the ICR@iectly pressurise governments that are
not in agreement with the findings of the Studychange their perspectives and/or conduct. Thus,
the ICRC intends both to convince states that thely& findings are authoritative and to rally
public opinion which will serve as a further chemk decision-makers. Subsequently, one of the
tasks facing the ICRC is to persuade those resplenir the application of CIHL that the Study is

simultaneously comprehensive and illustrative whilmaining legally correct®

Regarding the aspirational nature of some proposed, Fleck submits that it is needed, at times,
for those that apply the law and those that aieffiorts to ensure the proper implementation thereof
to go beyond existing practice. Accordingly, wHagunaeexist in positive law, states should be
persuaded to rely on the Study with the objectovélk theselacunaeand not to take the Study to
task for its progressive statements or to expl@se legalacunaefor any profit at the expense of

the victims of armed confli¢f?

178 2007:236-237.

7% Fleck 2006:197-198.

180 cowling 2006:74.

181 2005:1238-1239. See alstenckaerts 1999 Study on customary rules of int@mal humanitarian law: Purpose,
coverage and methodologyhtip://www.icrc.org/web/eng/siteeng0.nsf/html/573Q3ccessed on 3 September
2010).

182 2006:180-181.
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Bethlehem comments that despite his criticisms, pilngoort thereof is not to negate the Study's
structure or to lessen its significance. As sulf,Study remains a noteworthy feat that will make
an immense contribution to legal scholarship andcalirse, thereby ultimately improving
compliance with IHL in the futur®® Likewise, Wilmshurst and Breau state that the Study is a
significantly valuable work which will be of greaervice to IHL*®* In assessing the Study, Judge
Aldrich also remarks that despite his criticismsceftain individual rules of the Study, the Study
cannot be held to embody anything less than a 'mental work' which reflects a significant
contribution to the dissemination of knowledge regay modern IHL. Accordingly, he holds most
of the Study's findings to be accurate, while otpeposed findings he deems to be ‘reasonable
proposals’ that will have to be considered in teeetbpment of IHL. The essential problem with
some of the rules, according to Aldrich, pertaimgheir simplified nature which would not have
found favour during the negotiation @fdditional Protocol Inor with many states today. The
supporting evidential material collected in Volumhés nonetheless lauded as being ‘irreplaceable’.
The hope expressed by Aldrich, and with which thesent author concurs, entails that 'this truly
monumental study should be the catalyst for furtféorts to identify both feasible improvements

in the body of the law and in the level of compdamwith it'*%°

Wilmshurst, in commenting on the feedback from amasi experts in IHL in the worlRerspectives
on the ICRC Study on Customary International Hurt@aian Law, also submits that despite some
criticisms being levelled at the Study from the fteitnutors, the overall worth and importance
thereof endures. Furthermore, it is the concestdumission of all the contributors that the Stugly i
a 'valuable work of great service' to IHL. Duethe Study, it is now clearly easier to furnish an
answer to the question of what comprises CIEL Cryer states that ‘the work of a critic is anyeas
one, especially when compared with that of an authds a work of scholarship, tHetudyis a
stunning piece of work. Against the backgroundhef difficulty of establishing custom at all, the
Study has gone a huge way towards setting outdbitign under custom, and by even setting down
the rules for debateNonetheless, Cryer comments that although the Stadybeen described as a
photograph, it can be deemed a great impressipaisting. 'From a broad view, in its general

conception and in many ways, it is a masterpiece,te closer the look taken into the way it

183 2007:13. Later, Bethlehem 2007:14 continues tihatStudy will become the starting point when rewre state
practice anapinio iurisin the process of custom's crystallisation. Howetlee Study is not to be accepted as the
final statement on this process. Compare Bethleimle@hatham House 2005:10 and 16-17 and see alsotézo
The ICRC Study on Customary CIHL — An Assessiméviybee and Chakka 2006:71.

184 2007:vii. See also Weeramantr@®sing Remarks Maybee and Chakka 2006:221-222.

185 2005:523-524. See the similar comments of Kamkis Forewordto Maybee and Chakka 2006:xii.

188 Wilmshurst 2007:409.
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approaches custom, the less beautiful it can se€@ryer adds, however, that the Study has an
overall quality that can be missed if one gets lethgp in the details. Close scrutiny of the Stisdy

important though if it is to serve as the foundafior further discussions on IH’

Referring to the title of Henckaerts' article ire finternational Review of the Red Crass2005,
MacLaren and Schwendimann submit that the evidbjgctive of the ICRC Study on CIHL is to
further a deeper understanding and respect fobbtiaisch of law. Accordingly, the learned authors
opine that the Study is destined to become the mimisource of CIHL as its unequalled research
into CIHL must inevitably provide the foundatiorr fiuture discourse about these rules. However,
an important consideration pertaining to the Steyorth for IHL relates to whether it will lead to
increased protection for victims of armed hosésti In this regard the Studyust be viewed as an
element of a dynamic process, thus it is not tovieeved as the final word, but rather as the
foundation for further development in IHLRegardless of specific criticisms levelled aggitihe
Study, it is beyond dispute in general legal aratpcal thought that an undertaking such as this,
which purports to elucidate existing rules, mayisashe efficacy and refinement of those rules.
Naturally, the utility of having rules of CIL wragh down in a branch of law like IHL with its
‘deficiencies, loopholes and ambiguity' is cleaglyident. Due to the emergence of the Study,
reliance may now be placed on a concrete rule rdtien a 'nebulous custom’, thereby greatly
increasing the possibility for agreement betwede pdayers as to what a particular rule entails.
The consequence hereof might very possibly be iwgaroprotection for the victims of armed

conflict in the field as welt®®

In academic circles the Study will provide the padh departure for more research and discourse
and, likewise, in intergovernmental bodies it viillther dialogue and perhaps even cross-cultural
dialogue at that.However, MacLaren and Schwendimann add a few csaveamely that when
unwritten law is reduced to paper it becomes fizaaed faces the possibility of losing touch with
changing circumstances. Thus, the research d2R€ should be continuously updated and future
editions of the Study should be published to en#tsrauthoritativeness. Furthermore, a call is
made for the ICRC to determine whether its ambghnhbe broadened in future editions including,

for example, the definition of terms such as 'armeuflict' 18

187 Cryer 2006:241 and 263.

188 2005:1240-1241. See also Nicholls 2006:247-248.

189 2005:1241. Regarding future updates, Henckadl®y:288 states that: 'With a view to this update remain
receptive to further comments on the Study in gartaut also to information and comments on anyhierspecific
practice states and experts wish to share witfihis.should be part of an ongoid@logue'.
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Also, and this is important for the present Stuthe principles that shape IHL should not be
ignored in favour of treaty law and CIL. These npiples are ‘fundamental, abiding,
incontrovertible and more, should ultimately gualkeconcerned'. Consequently, when there exists
uncertainty regarding the law in force for a specffituation, a humanitarian solution must be
sought that furnishes both protection of and ardvfotims of armed hostilities. In this regardeth
Martens clause might have a significant role toyplarhis function lies in the Martens clause
'legislating IHL in addition to conventional andstomary law, as it constitutes a provision of
positive law that is not merely declaratory. Shotlid other sources prove wanting, they are to be
completed by reference to the “laws of humanity"d atthe requirements of the public
conscience™® Importantly, from the perspective of the presdisisertation, Wilmshurst asks
whether the influence of the Martens clause shadt persuade acceptance of 'principles of
humanity and dictates of public conscience' asocnaty law, which in turn should lead to a
possibly less formalistic approach to the assessofecuston® That customary law is accepted
to exist outside the confines of the Study is ewid®nce, by virtue of the Martens clause, IHL
acknowledges its own treaties to lack comprehensis® and that, as a legal discipline, it cannot be
isolated from other developments happening in obitanches of international law. This narrow
interpretation of the Martens clause seems to Hécisuntly supported inusus and judicial
decisions. The Martens clause's continued relevance was amtdpy the ICJ, although the
problematic aspects pertaining to its interpretaticere not resolvetf? Scobbie comments that
precisely on account of this uncertainty pertairtmghe clause, it was unexpected that the inflaenc
of the Martens clause was not investigated to atgreextent, especially cognisant of the dynamic
and generative function the clause performs in IHArguably, this omission might reflect a
structural issue in that the Study assumes an lyradamised' stance regarding the rules of CIL
which it postulates. Thus, the question emergesoashether the Study fails to consider the
'systematic location and the internal relationshiphich exist between norms. From these
concerns, it becomes evident that an analysiseoMartens clause, which is a dynamic component

unique to the development of IHL, should have bemmducted?®

199 MacLaren and Schwendimann 2005:1241-1242.

91 Wilmshurst 2007:408 and 412.

192 5cobbie 2007:18.Advisory Opinion on Nuclear Weapons of 199B) Reports 1996: paras 78 and 84.

193 2007:18-19. Scobbie 2007:18 n. 20 states thatckmtts, one of the Study's co-authors, relatet hactice
regarding the Martens clause had been collectadhbtian analysis of its implications for CIL wasnitted from
the Study due to time constraints. Scobbie, ibid4a continues that the omission to scrutiniseNtatens clause
may have limited the Study's ability to ascertéi@ hormative value of the collected practice.
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This further confirms the importance of ascribingat ‘higher normative’ system as basis for IHL
and CIHL. However, Wilmshurst counter-balances thbught with the alternative point of view,
namely that although it is important to exhort stahd non-state forces to conduct affairs in a
humanitarian manner and also to act in pursuandbeoMartens clause, the demands of armed
hostilities and the interests of the combatantsoich a nature that often only firmly entrenched
rules of IHL will be adequate to restrain battlefidehaviour to a manner contrary to what is
dictated by military desirability. In those instas, reliance on the existence of legal rules,
irrespective of whether it is treaty or customaaw, must be proven as such. In sum, coherence

regarding the existence of legal rules may conteitta ensure compliance therewith.
One of the constructive consequences of the Stithai:

The cevelopment of customary law which has been destrda®m be explained as a recognition of,
and adherence topmmon valuesThe limitation of the ‘scourge of war’ which IHirovides, its concern for
the human being and, in particular, for human digniespect for the interest of future generatitmsugh
an enhanced protection of the environment in tiofermed conflict — all this is part of the recagwm and
realisation of common values. They are documemtetle Study and the Study strengthens thém.

Consequently, although various criticisms have Heeelled against the Study, the overwhelming
majority of scholars laud the ICRC's endeavour atralmark in the jurisprudential debate
pertaining to IHL. Also, it clearly emerges tha&etStudy provides a springboard from where
debates regarding increased protection of thosersuj as a result of armed conflict will ensue. |
is also apparent from the comments emanating fraernational jurisprudence that the questions
regarding IHL's foundation and the pursuance ofun@tlaw virtues in IHL have not been
comprehensively consideregs-a-visthe ICRC Study. It is postulated that the presksgertation,

in fact, emerged precisely to address these coscam, hopefully, to encourage increased

investigations into the foundational basis of IHLdiscipline.

194 2007:413.

195 Bothe 2005:178 also cites another procedural fitesrfinating from the Study thus: 'A look into Swirces quoted
by the Study shows that this development of custgrizav has been promoted by the development ofgaioes
implementing this value system: the increased ingp@e of judicial procedures at the internatioe&kl, but also
the perfection of non-judicial tools, such as tbke rof the Security Council in the implementatidnitdL and the
improvement of the procedural tools of the ICRC.olher words: the Study also shows that the arsehal
mechanisms designed to implement the common valaebeen considerably enriched'.
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5. Conclusion

It was indicated that the ICRC is a unique roleygtan the international (humanitarian) system, as
it emanated from the very considerations of hunyaojion which, according to the argument
presented in Chapter 2, IHL itself was establishBéaring in mind the stature of the ICRC in the
contemporary international community, its pivotallerin regard to the principle of humanity must
be emphasised. Accordingly, the ICRC is not onlgngised upon humanity as central virtue,
which it attempts to realise in practice, but, doe¢he educational and dissemination functions of

the ICRC, this NGO is also intimately involved iromoting humanity in theoretical discussions.

The importance of CIL (and, of course, CIHL) asrseuof international law was confirmed in
Chapter 3. Moreover, the present dissertatiorcatds that, due to its universal grasp and histbric
nexus with the foundational virtues of natural lavinich provided the impetus for IHL (as opposed
to treaty law, which although important, is neithecessarily universal nor always explicitly based
upon these principles), CIHL has an important raeplay in reintroducing higher, normative
considerations into the IHL debate. In light of @itrocities being committed in the world, recourse
to a universal, higher set of norms has becamermtpe. It was therefore unsurprising that the
ICRC was requested to undertake the investigatiom CIHL by the International Conference for
the Protection of War Victims in 1993.

The resultant ICRC Study on CIHL has justifiablyehdauded as a monumental work, which is
bound to constitute the starting point of discussion CIHL emanating from courts, tribunals,
academics and military personnel. However, thieamour has been clouded by the legal positivist
debate. The overwhelming majority of criticismsdied against the Study were seen to emanate
from the positivist desire for certain, inflexibieethods and clear, unambiguous, written ruless It
submitted that very scant criticism has been déecit the rules' fundamental natural law basis.
Hence, the Study (and the criticisms thereof) ocligsurly reflecting orprinciples and standards
CIHL, whether pertaining to the methodological aygwh thereto or the formulation of the
proposed rules. This is an important oversight hAs been indicated in this dissertation, natural
law virtues have been essential to IHL from the raotithe first wars were fought. This argument
was confirmed, in Chapter 2, in that philosophevsiting prior to the conclusion of modern
treaties, already accepted various principles, @alie the considerations of humanity, as rules of
IHL. Subsequently, both the present and previduspters indicated the need for a flexible,

normative methodological approach to ascertain Clitld the importance of enhancing the
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proposed rules through a natural law paradigm whidiphasises the central principle of humanity.
Arguably, the ICRC Study did attempt to alleviate tigidity of solelyrelying on the traditional
approach pertaining to CIL by inclusion of the 'siéyl requirement and, although criticised from
other sectors, is lauded in this regard by thegmiedissertation. This normative approach could
have been even more robust, but it seems inevithbltethe Study would be cautious in the (still)
legal positivist dominant international order. Hower, although many of the proposed rules of the
Study are evidently influenced and informed by ratdaw virtues, like the considerations of
humanity, very few contain pertinent referencegdtwe (see, for example, proposed rule 87). In
light of the classical writers, Pictet principldsyman rights influences and inherent morality of
IHL, this dissertation purports to further the diebim this regard by postulating a framework with
which to enhance the normative status of the Sguflgdings. Moreover, by indicating the
importance of the Martens clause, normsusfcogensand obligationerga omneswhich are all
absent from the ICRC Study, the present dissenatitshes to further the debate regarding the

higher, normative status of IHL.

There is, indeed, something enigmatic about theQGRudy in the sense that, firstly, it is one of
the most unique reflections of CIL due to its dethinormative content. As is evident from the
preceding, there is commentary on the Study them gvoposes additions to its content. Secondly,
among the voices of criticism there are, in theesémeath, intimations of support for the Study. It
is acknowledged that there is much to be criticigggarding a technical and theoretical approach to
the Study, yet within oneself one feels adamant tiia Study must be supportedmprovement

without a major negation is also a good thing.
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CHAPTER 5

CONCLUSION

Arma virumque carfo- thus Vergil began thaeneid However, singing of arms and bravery in
war have long since paled in comparison with lamgnbver the atrocities, cruelty and suffering
which emerge from it. Accordingly, any and evengeavour to further and enhance international
humanitarian law (IHL) must be supported. In tiegard the ICRC Study and the criticisms it has
evoked are invaluable. The comments and criticismade in this dissertation aim to supplement
and promote the various issues that have crepggarding customary international humanitarian
law (CIHL) and the ICRC Study.

The essential argument furthered by this disseriatintails that IHL, as a specialised branch of
international law, dealing with the most atroci@mshditions known to man, originated from and
was shaped by natural law virtues. In the wordBiofet, IHL combines a ‘'legal and a moral idea.
Subsequently, the centrality of humanity for IHLsnadicated as well as the influence of religious
norms, notions of chivalry, mercy, charity and geséy. It is therefore appropriate to reconsider
the question, succinctly formulated by Bedermauw, &hich was included in the introduction to the
present dissertation, regarding whether all ruidsternational law are the result of internal ,esgt
upon processes of the participants thereto oreffetido indeed exist ‘'enduring truths that somehow
reflect the fundamental values of that communityld light of the findings in the present
dissertation, it must be respectfully submittedth regard to IHL that such ‘first principles' do
indeed exist. Furthermore, it has been arguechénpresent dissertation that tphenciple of
humanity and the protection ofiuman dignityembody the central virtues of IHL. Therefore,
regarding IHL, Bederman's question must be answered in favotlreoéxistence of ‘a metaphysic

of first principles that governs the systém'.

It is, however, recognised that conflict is ineblabetween a natural law approach to IHL, such as
that espoused in the present dissertation, anda p@sitivist approach thereto. In this regahne, t

reaction of Best must be supported when he opihadthe mere invocation and citation of these

I sing of arms and a man (e man). [Present author's translation.]

1985:1. See section 1 in Chapter 1, page 16.

Bederman 2003:1537. See also Hoffman 2004:247f848&he acknowledgment that such essential values o
principles do exist in IHL.
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'theoretical fundamentals of IHL" will elicit thejoinder that they constitute ideals, mostly alien

the actual reality of armed conflict. He acknowged such a statement to be fair and unsurprising.
However, '[hJonest writing about IHL can never prad that it is ever observed perfectly, even
where circumstances are most favourable to itsgogin and must also always admit that the usual
levels of observance range between the indiffeaguot the lamentable'. This is the result of the

paradoxical nature of IHL based on war on the aredland human nature on the other. However:

"...the enterprise is not abandonethe self-respect of civilization dare not let it b&nd just as
some life and credibility is kept in it at one eofdthe scale by the purposeful prudence which waerits
calculations of reciprocity and consequences, sheabther end does it depend on the potentialprilhent
principles of humanity and honour which declinéb&ieve in the total, unrecognizable alienness,ribre-
humanity of the enemy, and which accordingly wilt resort to perfidy in fighting hinf'.

Simultaneously, state interests frequently interfeith the duties they might have under IHL.
Henceforth, the reason why IHL and CIHL might bedged does not necessarily pertain to the
correctness or not of the particular rules, buteato other concerns independent thereof, inctudin
political, economic or other interestSherefore, it is acknowledged that the presentediation

with its focus on natural law virtues might inewikg draw criticism, but it is nonetheless hoped tha

the debate regarding the protection of war victimk be renewed and enhanced in the process.

It must be emphasised that including principles stacidards of natural law in the IHL debate will
not undermine the power of states (as is fearedrddy many legal positivists), in fact it is
submitted that states committing themselves to ptenthe humanitarian endeavour will clearly
indicate their concern for the well-being and wedfaf the human person and, thus, enhance their
reputations as advocates for a better world whenmams are treated with care and respect.
Furthermore, reliance on natural law as the bddidlois not only inevitable — seeing that IHL had
its de factoorigins in natural law — but, neglecting to doveould undermine this entire branch of
international law's vitality. States must undeamgtéhat accepting natural law as basis for IHL will
not be detrimental to their policies and interestae moment this realisation occurs, real, taegibl
change will be possible with regard to the glolfébré at improving the plight of the victims of

armed hostilities.

It was further indicated that these principles gdeomeated and informed the initial source of IHL

to be invoked by ancient collectives, namely ClHAccordingly, these principle-containing CIHL

4 Best 1997:290-291. [Emphasis added.]
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rules endured for many centuries before being subduinto systematic treatises on international
law by eminent publicists of the fifteenth to eigémth centuries. It was indicated homter alia,
Gentili, De Victoria, Suarez, Ayala, Belli, GrotiuZouche, Pufendorf, Rachel, Textor and De
Vattel proposed rules of IHL that were informed mgtural law principles.  Accordingly, the
importance of these natural law principles wasmgigasised while the significance of CIHL, as

historical first source of IHL and embodiment oésle natural law virtues, also became apparent.

The natural law basis of IHL was therefore unambigily postulated. It was indicated that the
natural law considerations of humanity directlylueihced the next major development in IHL,
namely the emergence of a treaty regime. Thusintheence of humanity on the law of Geneva
and The Hague was evident. Hereafter the disgertabnsidered the aims and objectives of IHL.
It was indicated that IHL essentially strives tmtect the human individual. Accordingly, the
importance of humanity asison d'étreof and motivating factofor IHL became apparent. Hence,
the closenexusbetween CIHL and treaty IHL and this essenpainciple of humanitywas
confirmed — not only does the principle of humampigrmeate and shape these sources of IHL, but it

also provides the objectives and goals towards wttis branch of international law aspires.

Subsequently, due to this axiomatic point of dapartnamely thabatural law principles form the
essential basis of IHL, the need arose to reconsm®e of the criticisms which have been levelled
against IHL as being constitutive of 'law'. Natlyrawhen arguing that morality informed and
shaped a branch of law, (positivist) questions gmers to whether the particular branch of law is
'law' or mere 'morality’. These criticisms werel eo rest when IHL was in fact found to be law as
it is recognised as such by those subject to iereHifter, the broader philosophical traditions that
have influenced IHL were scrutinised, including urat law, legal positivism and the historical
school of jurisprudence. Since all three jurismithl paradigms have influenced IHL at various
stages during its development, it became essentiabnsider the main aspects of each. Hence,
while natural law constitutes thens et origoof IHL, legal positivism has emerged lately to
especially emphasise codified, written formal searof law (of which the ICRC Study on CIHL
might serve as an example). The historical apgromas also considered as it re-affirms the
importance of CIHL as source of IHL as well as tecessity of investigating the historical

development of IHL.

In this regard, the present dissertation itselite&eéo embody a sort of integrative jurisprudential

approach to enhancing IHL, seeing that it reflemisthe natural law basis thereof, investigates
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various positivist components thereof (includingaty law and the written ICRC Study) and
considers the historical development of filne in bello both in actual conflicts and through

theoretical expositions thereon written by the mipgluential academics of the sixteenth to
eighteenth centuries. It is submitted that thikskio approach contributes to the unique framework

of the present dissertation.

Subsequently, the scrutiny turned more directlyamshumanityas central principle in IHL. First,
its substantive content was investigated in ordelfustrate that the positivist critique pertaigito

the inherent malleability of natural law principless unfounded. Accordingly, it was indicated
that humanity connotes altruism and compassioshort, a feeling of charity towards your fellow
man. To address the positivist critique that redtlaw principles are unenforceable, the scrutiny
turned to the Martens clause, as a treaty provigibitch embodies the laws of humanity. It was
indicated that this provision serves as a link leetwlegal positivism and natural law principles.
Also, it was indicated that this provision has #eey important (potential) function of supplanting
the traditional requirement afsuswhen ascertaining CIHL. It is submitted that thise of the
Martens clause is significant as it brings mor#ékcdia to bear on the procedure to determine CIHL
rules. Thereafter, the conceptual principlesiud cogensand obligationserga omneswere
considered as norms which could accord substaniiwens the status of higher norms in
international law and, thereby, greatly increasartmormative status. It was indicated that the
principle of humanity could be postulated in thegarrd and that finding it to be subsumed by one of

those conceptual principles was not without preoetteinternational law.

Hereafter, the investigation turned towards an inygregarding the substantive principles of IHL
that were postulated by Jean Pictet in 1985. Hasans for this consideration were twofold,
namely in order to further illustrate that the piple of humanity shapede factonorms of IHL and
to indicate which IHL principles have crystallisedo CIHL between 1985 and 2005 when the
ICRC Study was published. It is hoped that this process could further eckathese rules'

normativity.

At this stage it must be noted that although irdéamal legal writers like Jean Pictet have
illustrated the importance ohorality for IHL, it is postulated that the present disatoin's sui

generis nature is further strengthened when considerisguitique framework of considering

® It was indicated thatnter alia, proposed rules 1, 2, 3, 6, 7, 11, 14, 15, 2538742, 43-45, 52, 53, 65, 70, 87, 88,
90, 96, 97, 103, 104, 105, 118, 122, 125, 144-MB1H1 are visible in the Pictet principles.
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classical sources as well as modern expositiorislbpmost notably, of course, the ICRC Study on
CIHL. The present dissertation, thus, uses a kindialectical model moving between older and
more recent expositions on IHL (thereby naturaltersgthening the arguments for the existence of

inherent, universal, immutable, objective princgpie IHL).

A comparison was also drawn between the other brafdnternational law which purports to
further human dignityand humanity namely international human rights law. The intaoce of
international human rights law for IHL andce versawas established seeing that IHL norms
cannot be derogated from (whereas derogation isilgesin the case of international human rights
rules) and human rights law applies always (unlike which only applies when an armed conflict
occurs). Accordingly, the complementarity betweleese regimes was established. However, it
was also suggested that cross-pollination has agttmet occur between these regimes. In this
regard, it seems as though, due to their compaddipetives to protedtumanity these branches of
international law might reinforce and bolster eather. Unsurprisingly, therefore, human rights
instruments were used in the ICRC Study to detezrogrtain proposed rules. Human rights rules
were also seen to be primary candidates for aceeptas norms dfis cogens Hence, it was also
indicated that those human rights rules which Haeen extrapolated to IHL also have a stronger
case for being subsumed under norasscogensand, thus, enjoying an enhanced normative status

in international law.

By acknowledging this natural law foundation of IHtis submitted (and it was indicated that the
United Nations advocated the similar béfljef more flexible approach might be taken to ey
the plight of the victims in conflicts. Thus, fekample, certain minimum safeguards might exist
even prior to the classification of a conflict astérnational' or 'non-international’ or ‘internal
disturbance'. In this regard, it seems as thobighcoboperation between IHL and international
human rights law may have a significant role toyplaextend protection to the victims of conflict
irrespective of a technical definition thereof. tiidugh this allows some aid to those suffering as a
result of disturbances, it does not mean that mafedisturbances would become subjected to all
IHL rules. An essentiadore minimum of rulesould apply to alleviate suffering and no mores— i

such an approach not much more to be preferrednieaa ignorance?

Hereafter, the scrutiny turned, in Chapter 3, tooasideration of the third possible source, and

6 See Chapter 2, section 3, pages 152-154, above.
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historically the first, to embody natural law priples — CIHL. The rigidity of the traditional
approach, as sole basis to its determination, wparant after considering the requirementasafs
andopinio iuris It was indicated, and this merits re-emphasiat although article 38(1)(b) of the
Statute of the International Court of Justi@€J) states both requirements, this article wasated
for a specific international tribunal to establSBH. relevant in any dispute which might arise befor
it.” Hence, this article is not particularly nuancedew CIL rules have to be determined in a
specific branch of international law. This probleeems to be compounded when the dispute arises
in areas of international law, like IHL or interirmatal human rights law, where there evidently
exists a moral component. It needs to be indicdtata rigid adherence tsusandopinio iuris as

the only requirements of CIL in any branch of inggional law, seems to illustrate a positivist
approach. However, it was indicated that the modendency was to eschew one of the traditional
elements when ascertainingnsorally loaded rule, which would obviously include CIHLIes.
Accordingly, Kirgis' sliding scale and Roberts'ahe were advanced as appropriate methods with
which to identify rules of CIHL. Hence, Robertsebry espouses eschewinguswhen a moral
norm is pursued while Kirgis' sliding scale evassathe relevant conduct in order to determine the
relative weight to be accorded to the traditiondl @equirements. It was argued that these
approaches, which take the moral permissibilitythaf proposed rule into account, rather than a
rigid theoretical clinging to the rhetoric abusandopinio iuris, as absolute basis of CIL, are very
important for CIHL determination. Also, the impamntce of 'elementary considerations of humanity'
as a further component to invoke while ascertaif@igL, was emphasised in light of the fact that

IHL, in the view presented in the current disséotatis premised theredh.

Subsequently, the most significant modern restatéroé CIHL was considered, in Chapter 4,
namely the ICRC Study on CIHL. It was indicatedttthis Study emanated from the ICRC, whose
essential motivating principle is humanity. Thetheglological approach of the Study and its
black-letter rules were considered as well as thieisms levelled against it. It was argued ttet
Study, by accepting that if state practice was edahgnopinio iuris would be accepted to exist
without separate proof thereof, seems to approwerthre modern approach to the ascertainment of

CIHL by eschewing one of the traditional requiremsesf CIL. In this regard, the ICRC Study was

" In this regard notice must be taken of the notield by Weston, Falk, Charlesworth and Strauss B1Q&amely

that article 38 has 'come to live beyond the Coudwever, it is respectfully submitted that tHses not save this
article from the criticisms levelled against itthee main text.

SeeCorfu Channel (merits) ICJ Reports949, p. 22Case concerning Military and Paramilitary actives in and
against NicaraguaJudgment of 27 June 1986 (merits) par. 218Athasory Opinion on Nuclear Weapons of 1996
ICJ Reports 1996 paras 78-79 and Alilvisory opinion on the Legal Consequences of thestuction of a Wall in
the Occupied Palestinian TerritaryCJ Advisory Opinion of 9 July 2004 [2004] ICIgRear. 157.
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lauded as it commences the process of looseningdide absolute hold of the traditional approach
to CIL determination. Nonetheless, this dissestafurther illustrated certain fundamental concerns

regarding the Study:

firstly, when considering the Study's introductidimere is a need for more substantive scholarship
on the relationship between CIL, IHL and CIHL. ist submitted that the present dissertation

signifies an attempt to address this gap;

secondly, the development of a more robust and-twelight through alignment of the Study to
natural law approaches is needed. This is alsoesong that lacks in the forewords and
introduction to the Study. It is interesting totedhat over the expanse of the forewords to the
Study as well as 621 pages of rules, referencésuiadational norms such as ‘humanity’, 'natural
law' and 'morality' as qualification for a norm alifficult to detect. Those few indicators detette
were for example: Kellenberger’s referral to 'dedsof civilization' and the limitation of violence
as being the 'essence of civilizattoand Sandoz’s referral to the rules of IHL as atffey 'a

common heritage of mankir’

thirdly, emanating from the preceding point, itsisbmitted that the more pertinent inclusion of
principles such as 'humanity’, 'humaneness' anthahudignity’ ought to provide a stronger
gualification to the essential core of IHL. In ghregard, establishing the possibility of
considerations of humanity embodying a substamtile (with or without the nature afis cogenk

would have been a particularly worthwhile investiga;'*

fourthly, a critical comparative analysis of thelliles of the Study with one another against the
background of natural law, morality, and the coasce of mankind is required. Not all the rules
should, morally speaking, be on the same level,teard one could apply the present dissertation's,
Roberts' or Kirgis’ approach to CIL, which requirkss practice as the norm becomes more
fundamentally universal and moral. In this regatie proposed normative method to CIHL

determination of the present dissertation was agpid a selection of the ICRC Study's proposed

®  Foreword in Henckaerts and Doswald-Beck 2005:ix.

19" Foreword in Henckaerts and Doswald-Beck 2005:xvii.

11 Essentially, only proposed rules 87 and 90 corttaénwords ‘humanely’ and ‘human dignity’. Forabeeptance of
humanity as legal rule, se@ase concerning Military and Paramilitary actidt in and against Nicaragua
Judgment of 27 June 1986 (merits) par. Z1&fu Channel (meritsh)CJ Reports, Judgment of April 9th, 1949, 4 at
22 andAdvisory Opinion on Nuclear Weapons of 1988]) Reports 1996 par. 79. For the argumentghiatiples
are part of the law, see Dworkin 1977: 22, 26, A€ 44.
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black-letter rules of CIHL, thereby illustrating aathe rules could be considerably strengthened

and enhanced when the moral value thereof wasualderscored; and

fifthly, it was indicated that the ICRC Study midseut on an important opportunity to enhance the
normativity of its CIHL rules due to its neglect considethumanityas core principle of IHL, the

Martens clause (both as substantive positivist eliimbent of humanity and potential formal source
for the implementation thereof) and normsio$ cogens It was especially emphasised that,
although the absence of the Martens clause fromSthey has been identified as an important
lacung this omission is of the utmost importance sedimg the Martens clause comprises a
gateway between natural law principles such as dhdtumanity and the dictates of the public
conscience on the one hand, and legal positivianthe form of conventional treaty law, on the
other. It is submitted that through the Martensusk, practical effect may be given to these
principles and non-legal moral values, which hagerbillustrated throughout the dissertation to

form part of IHL.

The present dissertation indicated how, by relyimgthe writings of eminent publicists, treaty
provisions, norms ofus cogensas they have emerged, the IHL principles of JeatefPand the
ICRC Study (with its wealth of collected evidentiahterial) particular rules of CIHL could be
enhanced and strengthened normatively. Therefloeeimportance of the ICRC Study, as well as

all endeavours to promote and enhance its findisgsonfirmed.

Undoubtedly, the advantages of the ICRC Study, as seen from Chapter 4, are many. As has
been predicted the Study has given rise to renémedtigations into IHL and the nature thereof as
the present dissertation bears testimony of. Eumibre, the Study was used in the present
dissertation to propose various CIHL rules as adatdss for being included in normsias cogens
and/or obligationgrga omneghereby illustrating its possible utility for theical discussions on
IHL.

Also, due to the emergence of the ICRC Study aedctarion call of the present dissertation for
IHL (and, by implication, CIHL) to return to its taal law origins, it seems that the sources of IHL
have now reached a complete circle. Accordingly, véas argued for in this dissertation,
morality/natural law virtues shaped and informee thitial, primitive, customary rules of ancient
societies. These customary rules held sway forynw@mturies, even influencing the eminent

writers on IHL, as was indicated. However, in thieeteenth century, a new source of IHL
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emerged, namely treaty law. Naturally, being thedpct of negotiation and agreement, these
written materials ensured greater legal certaintyHL than had been the case under only CIHL.
Also, with the rise of positivism during this pettiot was inevitable that this source of IHL would

be supported rather than CIHL. However, thesetytrasles were nonetheless influenced by the
body of law in existence — CIHL. CIHL, thus, forchéhe basis of the majority treaty provisions.

In an indirect sense, the principles underpinnitiglC therefore, also came to permeate IHL treaty
law, although, due to the positivist focus of thee, this was either overlooked or ignored. In the
wake of the atrocities emanating from World Warhibwever, natural law values again gained the
ascendancy. But in the international legal ordex emphasis on positivist legal instruments
endured. Accordingly, the situation emerged wisngport was given to natural law substantive
rules and positivist formal legal sources. It ibmitted that this tension has remained up to the
present day. However, with the emergence of tHeAGtudy on CIHL it seems as though the

international community has begun to attempt tevadite this tension.

An evident desire to return to a universal sourfc@ternational law is clear from the conducting of
this Study. It is with this development (and tharion call of the present dissertation to retwn t
the natural lawfons et origoof IHL) that the circle of IHL sources has agawneerged. Thus,
while over the course of time, some unique treatgs have emerged which apply as positive law
to all signatories, a renewed emphasisuaiversal source®f IHL has become evident. In this
scenario, those majority treaty provisions with Cltand, therefore, also natural law principles)
antecedents have now come under renewed scrutitighinof the ICRC Study on CIHL. These
treaty rules, it must be submitted, are enhancetl sarengthened if they are also supported by
CIHL. However, it is argued that, with the leapgging between legal positivism and natural law,
the contemporary international legal order has ofest the natural law basis of IHL (and, of
course, CIHL) which the present dissertation elatdd and, if recognised and addressed, will
strengthen those treaty provisions based on CIHineurther as the treaty rule will essentially
reflect its historical basis. This developmentia# rules could be illustrated thus: MORALIT¥
CIHL — TREATY LAW — CIHL — MORALITY. (Hence, morality/natural law provideti&
impetus for CIHL, which was later subsumed in ciodiions, which has eventually led to a
renewed scrutiny into CIHL by the ICR@hich, in the present dissertation's view, oughetal to

a reconsideration of the foundational principles bfL and CIHL, namely morality The
advantages of viewing treaty law through its andeogs are legion, including coherence, additional
interpretative aids, improved normativity and morganced rules. This would lead to enhanced

normativity where the treaty binds all the partes dispute. However, as was seen in Chapter 2,
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non-ratification of IHL treaties is a significanvrmcern in IHL and was one of the main reasons for
the ICRC Study. It is submitted that, in theseesawhere CIHL applies solely to non-signatory
parties, the natural law foundation of CIHL wilkéiwise bolster this source of IHL and ensure that
it reflects its historical basis as well. Furthemm as was indicated above, morality could even
directly influence CIHL determination. It is sulited, therefore, that the present dissertation
significantly contributes to an enhancement of Itdaty law and CIHL even in the light of the

ICRC Study, since the present dissertation re-exasihe principled basis of IHL and its sources.

The unique nature of the present dissertation imeise-emphasised. Accordingly, it is hoped that
this work will constitute one of the first stepsthre process to address the concern of Sassoli and
Bouvier who stated that '[u]nfortunately, the questof the universal nature of international
humanitarian law has prompted little scholarly betfation, unlike the body of human rights
law...'*? It is respectfully submitted that one of the mations behind the ICRC Study on CIHL
was to postulateuniversally applicable CIHL rules. Hence, the ICRC Study edib® an
enormously important step in this process. Howe\u®r omitting a consideration of the
foundational virtues of IHL, the ICRC Study missadgood opportunity to further bolster its
arguments for the universality of CIHL. It is hapéhat the present dissertation will provide
considerations to address these issues more fallly edeed, to entice debate regarding the

theoretical underpinnings of IHL.

A similar wish was expresseds-a-visthe ICRC Study itself, by Dr Yves Sandoz in hisefeord
when he postulatedMay it be read, discussed and commented upon. iMpyompt renewed
examination of international humanitarian law and the means of bringing about greater
compliance and of developing the law. Perhapsutd@ even help go beyond the subject of war and
spur us to think about the value of the principtes which the law is based in order to build
universal peace — the utopian imperative — in thetary on which we have now embarkédit is
submitted, likewise, that the present dissertafwacisely purported to re-examine IHL and,
thereby, to ensure improved compliance therewiBurthermore, although the ICRC Study has
given rise to many articles, roundtable reports eweh books, it has (as far as the present author
could ascertain) not been considered emphaticadiy fa natural law theoretical point of view. All
the current expositions thereon emanate essentfediyn legal positivist approaches. This

dissertation, therefore, provides the 'other' siflethe theoretical debate, although it must be

12 3assoli and Bouvier 2006:86.
13 2005:xvii-xviii.
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indicated that the debates function on differemeéle. Accordingly, whereas all the literature ba t
ICRC Study (as far as could be determined) pertairrect criticisms against the methodological
approach and/or the postulated black-letter rutesebf, none have approached the subject from a
reconsideration of the natural law virtues inhetentHL. In this regard the present dissertati®n i
unique. Furthermore, by approaching the ICRC Stirdyn this axiomatic point of view, the
present dissertation hopefullyould even help go beyond the subject of war and 8p to think
about the value of the principles on which the lawased in order to build universal peace — the
utopian imperative'. It is respectfully submitted that the present disd®n is a response to
precisely this wish. In turn, the present dissemacould also contribute to a renewed interest an
debate into these principles inherent to IHL. Timportance and unique nature of the present

dissertation is, therefore, apparent.

It seems appropriate to mention the statement eétén Todorov, namely: ‘For evil to come into
being, the actions of a few are not sufficienisitilso necessary that the vast majority stanceasid
indifferent; of such behavior, as we know well, s« all of us capablé“. If states and armed
opposition groups are continuously allowed to aingent or escape their duties under IHL through
political, economic or whatever interest then itubseem inevitable that evil will occur. It is
submitted that the ICRC Study significantly contitiss to postulating a standard which applies to
all parties in international and non-internatioaained conflicts. It is further opined that through
the present dissertation this effort is enhanceduoging to an axiomatic perspective on IHL,
namely natural law as embodied by various prinsigech as humanity and the protection of
human dignity. Accordingly, it is hoped, that thisiomatic jurisprudential approach to IHL, when
the ICRC Study and the present dissertation areedetogether, will ensure greater interest and

deliberation to prevent the suffering and atrositihich are endemic to warfare.

It seems appropriate to conclude by supportingwtbeds of Henry Dunant, which although they
have already influenced IHL to a large extent, seddo so still: "...in an age when we hear so
much of progress and civilization, is it not a reatf urgency,..., to press forward in a human and

truly civilized spirit the attempt to prevent, drle@ast to alleviate, the horrors of war?"

4 Todorov 1996:139.
15 Dunant 1986:127.
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APPENDIX - ICRC STUDY ON CUSTOMARY INTERNATIONAL
HUMANITARIAN LAW LIST OF PROPOSED RULES

The Principle of Distinction
Distinction between Civilians and Combatants

Rule 1 The parties to the conflict must at all timestidiguish between civilians and combatants.
Attacks may only be directed against combatantsacks must not be directed against civilians.
[IAC/NIAC] 2

Rule 2 Acts or threats of violence the primary purpo$evbich is to spread terror among the
civilian population are prohibited. [IAC/NIAGC]

Rule 3. All members of the armed forces of a party todbaflict are combatants, except medical
and religious personnel. [IAC]

Rule 4. The armed forces of a party to the conflict censf all organized armed forces, groups and
units which are under a command responsible to piaaty for the conduct of its subordinates.
[IAC]

Rule 5. Civilians are persons who are not members ofatineed forces. The civilian population
comprises all persons who are civilians. [IAC/NIAC]

Rule 6. Civilians are protected against attack, unlessfansuch time as they take a direct part in
hostilities. [IAC/NIAC]*

Distinction between Civilian Objects and Militarybfectives

Rule 7. The parties to the conflict must at all timegidguish between civilian objects and military
objectives. Attacks may only be directed againditany objectives. Attacks must not be directed
against civilian objects. [IAC/NIAC]

Rule 8 In so far as objects are concerned, military cbjes are limited to those objects which by
their nature, location, purpose or use make arc&ffe contribution to military action and whose
partial or total destruction, capture or neutrdl@a in the circumstances ruling at the time, cffe
definite military advantage. [IAC/NIAC]

Rule 9. Civilian objects are all objects that are notitaily objectives. [IAC/NIAC]

Rule 10 Civilian objects are protected against attackessand for such time as they are military
objectives. [IAC/NIACF

Indiscriminate Attacks
Rule 11 Indiscriminate attacks are prohibited. [IAC/NIAC]

Rule 12 Indiscriminate attacks are those:
(a) which are not directed at a specific militabjextive;

1 These black-letter rules emanate, of course, frmmckaerts and Doswald-Beck 2005:1-621. A listhefse rules

was also reproduced as an annex in Henckaerts 20085812.

The comparisons between the substantive ruldseotlassical international law jurists and the psgul rules of the
ICRC Study, which are footnoted throughout the aplpe were done by the present author. See alsinge2.2
above. Hence, for proposed rule 1 compare Gdréi8B3:251-252, 260 and 262, De Victoria 1917:171 Bie+179,
Ayala 1912:33 and 44-45, De Vattel 1916:280 and 282, Wolff 1934:409-411 and Textor 1916:187-188a-vis
the inviolability of women, children and the eldeih war. See also Suarez 1944:840 and 843-848tiuSr
1925:733-737, De Vattel 1916:283 and 318 as welRassseau 2007:31. Contrast Rachel 1916:186 amd Va
Bynkershoek 1930:16.

¥ Compare Gentili 1933:319 and Wolff 1934:429.

*  Compare Gentili 1933:252, 260 and 262, De Victd847:179, Grotius 1925:733-737 and Zouche 1911:180

® Compare Suarez 1944:845.

2
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(b) which employ a method or means of combat wluahnot be directed at a specific military
objective; or

(c) which employ a method or means of combat thectf of which cannot be limited as required
by international humanitarian law; and consequentiyeach such case, are of a nature to strike
military objectives and civilians or civilian objescwithout distinction. [IAC/NIAC]

Rule 13 Attacks by bombardment by any method or meanshwihieats as a single military
objective a number of clearly separated and distnititary objectives located in a city, town,
village or other area containing a similar concatitn of civilians or civilian objects are prohidit
[IAC/NIAC]

Proportionality in Attack

Rule 14 Launching an attack which may be expected toeamgdental loss of civilian life, injury
to civilians, damage to civilian objects, or a camalion thereof, which would be excessive in
relation to the concrete and direct military adeget anticipated, is prohibited. [IAC/NIAT]

Precautions in Attack

Rule 15 In the conduct of military operations, constaatecmust be taken to spare the civilian
population, civilians and civilian objects. All feiale precautions must be taken to avoid, and yn an
event to minimize, incidental loss of civilian lifmjury to civilians and damage to civilian objgct
[IAC/NIAC]

Rule 16 Each party to the conflict must do everythingsfbke to verify that targets are military
objectives. [IAC/NIAC]

Rule 17 Each party to the conflict must take all feasiptecautions in the choice of means and
methods of warfare with a view to avoiding, andamy event to minimizing, incidental loss of
civilian life, injury to civilians and damage tovdian objects. [IAC/NIAC]

Rule 18 Each party to the conflict must do everythingsibke to assess whether the attack may be
expected to cause incidental loss of civilian lifgury to civilians, damage to civilian objects, @
combination thereof, which would be excessive ifatren to the concrete and direct military
advantage anticipated. [IAC/NIAC]

Rule 19 Each party to the conflict must do everythingsibke to cancel or suspend an attack if it
becomes apparent that the target is not a milibdjgctive or that the attack may be expected to
cause incidental loss of civilian life, injury tovidians, damage to civilian objects, or a combioat
thereof, which would be excessive in relation te ttoncrete and direct military advantage
anticipated. [IAC/NIAC]

Rule 20 Each party to the conflict must give effectiveraigice warning of attacks which may affect
the civilian population, unless circumstances diopssmit. [IAC/NIAC]

Rule 21 When a choice is possible between several nyilitdojectives for obtaining a similar
military advantage, the objective to be selectedtrbe that the attack on which may be expected to
cause the least danger to civilian lives and tdiaivobjects. [IAC/arguably NIAC]

Precautions against the Effects of Attacks

Rule 22 The parties to the conflict must take all feasilprecautions to protect the civilian
population and civilian objects under their contighinst the effects of attacks. [IAC/NIAC]

®  Compare De Victoria 1917:179, Belli 1936:131, ®u7at944:845-848, Ayala 1912:108, Grotius 1925:600-®e
Vattel 1916:280, Wolff 1934:427, Textor 1916:18@&ld91 as well as Rousseau 2007:31.

See generally Rousseau 2007:31.

&  Compare Ayala 1912:33.
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Rule 23 Each party to the conflict must, to the extermsfble, avoid locating military objectives
within or near densely populated areas. [IAC/arguathAC]

Rule 24 Each party to the conflict must, to the extemisible, remove civilian persons and objects
under its control from the vicinity of military odgtives. [IAC/arguably NIAC]

Specifically Protected Persons and Objects
Medical and Religious Personnel and Objects

Rule 25 Medical personnel exclusively assigned to medicies must be respected and protected
in all circumstances. They lose their protectiothdy commit, outside their humanitarian function,
acts harmful to the enemy. [IAC/NIAC]

Rule 26 Punishing a person for performing medical duttesnpatible with medical ethics or
compelling a person engaged in medical activitegpedrform acts contrary to medical ethics is
prohibited. [IAC/NIAC]

Rule 27 Religious personnel exclusively assigned to rlig duties must be respected and
protected in all circumstances. They lose theitqariion if they commit, outside their humanitarian
function, acts harmful to the enemy. [IAC/NIAC]

Rule 28 Medical units exclusively assigned to medicalpgmsies must be respected and protected in
all circumstances. They lose their protection éythare being used, outside their humanitarian
function, to commit acts harmful to the enemy. [/ACAC]

Rule 29 Medical transports assigned exclusively to mddigasportation must be respected and
protected in all circumstances. They lose theirtqumion if they are being used, outside their
humanitarian function, to commit acts harmful te #nemy. [IAC/NIAC]

Rule 30 Attacks directed against medical and religiousspenel and objects displaying the
distinctive emblems of the Geneva Conventions imfa@anity with international law are prohibited.
[IAC/NIAC]

Humanitarian Relief Personnel and Objects

Rule 31 Humanitarian relief personnel must be respecatedpsotected. [IAC/NIAC]

Rule 32 Objects used for humanitarian relief operationasimbe respected and protected.
[IAC/NIAC]

Personnel and Objects Involved in a Peacekeepisgidh

Rule 33 Directing an attack against personnel and objeetslved in a peacekeeping mission in

accordance with the Charter of the United Nati@ssjong as they are entitled to the protection
given to civilians and civilian objects under imtational humanitarian law, is prohibited.

[IAC/NIAC]

Journalists

Rule 34 Civilian journalists engaged in professional nass in areas of armed conflict must be
respected and protected as long as they are ningtaldirect part in hostilities. [IAC/NIAC]

Protected Zones

®  Compare Gentili 1933:261, De Victoria 1917:179)liBk936:16-17 and 81, Suarez 1944:845, Ayala 1832nd
Zouche 1911:181.
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Rule 35 Directing an attack against a zone establisheghilter the wounded, the sick and
civilians from the effects of hostilities is proftdxd. [IAC/NIAC]

Rule 36 Directing an attack against a demilitarized zageeed upon between the parties to the
conflict is prohibited. [IAC/NIAC]

Rule 37 Directing an attack against a non-defended lgcaliprohibited. [IAC/NIAC]

Cultural Propert}f

Rule 38 Each party to the conflict must respect cultypralperty:

A. Special care must be taken in military operatioo avoid damage to buildings dedicated to
religion, art, science, education or charitableppses and historic monuments unless they are
military objectives.

B. Property of great importance to the culturalitage of every people must not be the object of
attack unless imperatively required by military essity. [AC/NIAC]

Rule 39 The use of property of great importance to thkucal heritage of every people for
purposes which are likely to expose it to destarctor damage is prohibited, unless imperatively
required by military necessity. [IAC/NIAC]

Rule 40 Each party to the conflict must protect cultyredperty:

A. All seizure of or destruction or wilful damagere to institutions dedicated to religion, charity,
education, the arts and sciences, historic monwraamd works of art and science is prohibited.

B. Any form of theft, pillage or misappropriatiori, and any acts of vandalism directed against,
property of great importance to the cultural hgetaf every people is prohibited. [IAC/NIAC]

Rule 41 The occupying power must prevent the illicit estpaf cultural property from occupied
territory and must return illicitly exported properto the competent authorities of the occupied
territory. [IAC]

Works and Installations Containing Dangerous Forces

Rule 42 Particular care must be taken if works and ifsiahs containing dangerous forces,
namely dams, dykes and nuclear electrical gengratiations, and other installations located at or
in their vicinity are attacked, in order to avoiietrelease of dangerous forces and consequent
severe losses among the civilian population. [IAGG]

The Natural Environment

Rule 43 The general principles on the conduct of homsifapply to the natural environment:

A. No part of the natural environment may be attaGkinless it is a military objective.

B. Destruction of any part of the natural enviromtnis prohibited, unless required by imperative
military necessity.

C. Launching an attack against a military objectivieich may be expected to cause incidental
damage to the environment which would be excesgivelation to the concrete and direct military
advantage anticipated is prohibited. [IAC/NIAC]

Rule 44 Methods and means of warfare must be employeld dvie regard to the protection and
preservation of the natural environment. In the demt of military operations, all feasible
precautions must be taken to avoid, and in any tet@rminimize, incidental damage to the
environment. Lack of scientific certainty as to tféects on the environment of certain military
operations does not absolve a party to the corfilaoh taking such precautions. [IAC/arguably

10 Compare Gentili 1933:270, Suarez 1944:845, Grdtfig5:751-753, De Vattel 1916:293-295, Zouche 18d &nd
182, Wolff 1934:429 and Textor 1916:156, 191-19d 8A6. Contrast Rachel 1916:186, but compare Raitic
at 212.

276



NIAC]

Rule 45 The use of methods or means of warfare thatrdemded, or may be expected, to cause
widespread, long-term and severe damage to theah&mvironment is prohibited. Destruction of
the natural environment may not be used as a we@igdyarguably NIAC]

Specific Methods of Warfare
Denial of Quarter

Rule 46 Ordering that no quarter will be given, threatgnan adversary therewith or conducting
hostilities on this basis is prohibited. [IAC/NIAE]

Rule 47. Attacking persons who are recognizechass de combais prohibited. A persohors de
combatis:

(a) anyone who is in the power of an adverse party;

(b) anyone who is defenceless because of uncorsmes, shipwreck, wounds or sickness; or

(c) anyone who clearly expresses an intention toeader; provided he or she abstains from any
hostile act and does not attempt to escape. [IAGINH

Rule 48 Making persons parachuting from an aircraft istréiss the object of attack during their
descent is prohibited. [IAC/NIAC]

Destruction and Seizure of Property

Rule 49 The parties to the conflict may seize militaryignent belonging to an adverse party as
war booty. [IAC]?

Rule 50 The destruction or seizure of the property ofdwersary is prohibited, unless required by
imperative military necessity. [IAC/NIACY

Rule 51 In occupied territory:

(a) movable public property that can be used fditany operations may be confiscated;

(b) immovable public property must be administesiedording to the rule of usufruct; and

(c) private property must be respected and maybeotonfiscated; except where destruction or
seizure of such property is required by imperatiitary necessity. [IACT

Rule 52 Pillage is prohibited. [IAC/NIACT

Starvation and Access to Humanitarian Relief
Rule 53 The use of starvation of the civilian populatias a method of warfare is prohibited.

[IAC/NIAC] ¥’
Rule 54 Attacking, destroying, removing or rendering esslobjects indispensable to the survival

1 Compare Da Legnano 1917:254 and De Vattel 1916:280

12 Compare Da Legnano 1917:254 and 274, De Vict®ib/1182-183Suarez 1944:850, Grotius 1925:737-740, De
Vattel 1916:280 and 284, Zouche 1911:55, Wolff 1889-412, Textor 1916:187-189 and 303 as well assReau
2007:31. See also generally Gentili 1933:209-21®, 223, 285, 322-325 and 327. Contrast RachE$:186 and
Van Bynkershoek 1930:16.

13" Compare De Victoria 1917:180, Suarez 1944:840a\§812:36-39, De Vattel 1916:292, Gentili 1933:3Nolff
1934:439-440, Textor 1916:197-198, Van Bynkershti&30:31 and Pufendorf 1934:1311.

14 Compare Belli 1936:131.

5 Compare De Victoria 1917:180.

® Compare De Victoria 1917:185, Belli 1936:131, Dattel 1916:292, Wolff 1934:438-439 and Pufendorf
1934:1311.Contrast and compare Rachel 1916:186 and 212atbagly.

" Contrast Wolff 1934:451.
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of the civilian population is prohibited. [IAC/NIAE

Rule 55 The parties to the conflict must allow and fdatié rapid and unimpeded passage of
humanitarian relief for civilians in need, whichimspartial in character and conducted without any
adverse distinction, subject to their right of coht[IAC/NIAC]

Rule 56 The parties to the conflict must ensure the foeedof movement of authorized
humanitarian relief personnel essential to the@serof their functions. Only in case of imperative
military necessity may their movements be templyragstricted. [IAC/NIAC]

Deception

Rule 57. Ruses of war are not prohibited as long as thewyat infringe a rule of international
humanitarian law. [IAC/NIACY

Rule 58 The improper use of the white flag of truce istpbited. [IAC/NIAC]

Rule 59 The improper use of the distinctive emblems @& @eneva Conventions is prohibited.
[IAC/NIAC]

Rule 60 The use of the United Nations emblem and uniferprohibited, except as authorized by
the organization. [IAC/NIAC]

Rule 61 The improper use of other internationally recagdiemblems is prohibited. [IAC/NIAC]
Rule 62 Improper use of the flags or military emblemssigmia or uniforms of the adversary is
prohibited. [IAC/arguably NIAC]

Rule 63 Use of the flags or military emblems, insigniaumiforms of neutral or other States not
party to the conflict is prohibited. [IAC/argualWiAC]

Rule 64 Concluding an agreement to suspend combat wetintiention of attacking by surprise the
enemy relying on that agreement is prohibited. [IRIAC]

Rule 65 Killing, injuring or capturing an adversary bysoet to perfidy is prohibited.
[IAC/NIAC] %

Communication with the Enemy

Rule 66 Commanders may enter into non-hostile contadutjin any means of communication.
Such contact must be based on good faith. [IAC/NIAC

Rule 67 Parlementairesire inviolable. [IAC/NIAC]

Rule 68 Commanders may take the necessary precautionpraeent the presence of a
parlementairrom being prejudicial. [IAC/NIAC]

Rule 69 Parlementairegaking advantage of their privileged position tameoit an act contrary to
international law and detrimental to the adversasg their inviolability. [IAC/NIAC]

Weapons
General Principles on the Use of Weapons

Rule 70 The use of means and methods of warfare whichofige nature to cause superfluous
injury or unnecessary suffering is prohibited. [INTAC]#

18 Compare De Vattel 1916:292-293 and Gentili 1933:27

9 Compare Da Legnano 1917:271, Gentili 1933:142-248 148, Belli 1936:88-89, Suarez 1944:852, Ayala
1912:84-87, Grotius 1925:605-622 and 662, De Vat@16:298, Zouche 1911:172-173, Wolff 1934:442-443,
Textor 1916:160 and 186, Rachel 1916:186, Van Brsti@ek 1930:16-17 as well as Pufendorf 1934:123¥ an
1308.

20 Compare De Vattel 1916:298, Rachel 1916:186, ViamkBrshoek 1930:16-17 and Pufendorf 1934:1297.

L Compare Gentili 1933:155-159, Grotius 1925:652;@38 Vattel 1916:280 and 289, Zouche 1911:174 amdffw
1934:450-451.
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Rule 71 The use of weapons which are by nature indisoriei is prohibited. [IAC/NIACE

Poison

Rule 72 The use of poison or poisoned weapons is praub[tAC/NIAC]?

Biological Weapons

Rule 73 The use of biological weapons is prohibited. [TNGA\C]

Chemical Weapons

Rule 74 The use of chemical weapons is prohibited. [IARG]

Rule 75 The use of riot-control agents as a method ofawaiis prohibited. [IAC/NIAC]

Rule 76 The use of herbicides as a method of warfareakipited if they:

(a) are of a nature to be prohibited chemical weapo

(b) are of a nature to be prohibited biological pess;

(c) are aimed at vegetation that is not a militajective;

(d) would cause incidental loss of civilian lif@jury to civilians, damage to civilian objects, ar
combination thereof, which may be expected to bmssive in relation to the concrete and direct
military advantage anticipated; or

(e) would cause widespread, long-term and severagda to the natural environment. [IAC/NIAC]
Expanding Bullets

Rule 77. The use of bullets which expand or flatten easilythe human body is prohibited.
[IAC/NIAC]

Exploding Bullets

Rule 78 The anti-personnel use of bullets which explodthiw the human body is prohibited.
[IAC/NIAC]

Weapons Primarily Injuring by Non-detectable Fragtae

Rule 79 The use of weapons the primary effect of whickoignjure by fragments which are not
detectable by X-rays in the human body is prohibifeAC/NIAC]

Booby-traps
Rule 80 The use of booby-traps which are in any way htdcto or associated with objects or
persons entitled to special protection under imttomal humanitarian law or with objects that are

likely to attract civilians is prohibited. [IAC/NIB]

Landmines

22 Compare Gentili 1933:155-159, Grotius 1925:652;65% Vattel 1916:280-289, Zouche 1911:174, Wolff
1934:450-451 and Rachel 1916:186 regarding poisepgdgs.

% Compare Gentili 1933:155-159, Belli 1936:89, Qusti1925:651-653, De Vattel 1916:289, Zouche 19M.:17
Textor 1916:160 and 186-187 as well as Rachel 1865:210 and 212. Contrast Wolff 1934:450 and Van
Bynkershoek 1930:16.
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Rule 81 When landmines are used, particular care musakeEn to minimize their indiscriminate
effects. [IAC/NIAC]

Rule 82 A party to the conflict using landmines must mectheir placement, as far as possible.
[IAC/arguably NIAC]

Rule 83 At the end of active hostilities, a party to tbenflict which has used landmines must
remove or otherwise render them harmless to cnsliar facilitate their removal. [IAC/NIAC]

Incendiary Weapons

Rule 84 If incendiary weapons are used, particular canstroe taken to avoid, and in any event to
minimize, incidental loss of civilian life, injuryo civilians and damage to civilian objects.

[IAC/NIAC]

Rule 85 The anti-personnel use of incendiary weaponsdhipited, unless it is not feasible to use
a less harmful weapon to render a petfsors de combaflAC/NIAC]

Blinding Laser Weapons

Rule 86 The use of laser weapons that are specificakljged, as their sole combat function or as
one of their combat functions, to cause permanéntitess to unenhanced vision is prohibited.
[IAC/NIAC]

Treatment of Civilians and Persons Hors de Combat
Fundamental Guarantéés

Rule 87, Civilians and persortsors de combanust be treated humanely. [IAC/NIAE]

Rule 88 Adverse distinction in the application of intetioaal humanitarian law based on race,
colour, sex, language, religion or belief, politioa other opinion, national or social origin, wial
birth or other status, or on any other similaresii is prohibited. [IAC/NIAC®

Rule 89 Murder is prohibited. [IAC/NIACY

Rule 9Q Torture, cruel or inhuman treatment and outragesn personal dignity, in particular
humiliating and degrading treatment, are prohibife&C/NIAC] ?®

Rule 91 Corporal punishment is prohibited. [IAC/NIAE]

Rule 92 Mutilation, medical or scientific experimentsamy other medical procedure not indicated
by the state of health of the person concernednabaonsistent with generally accepted medical
standards are prohibited. [IAC/NIAE]

% see generally Rousseau 2007:31.

% Compare Gentili 1933:209-210, 216, 223, 285, 322-and 327, De Victoria 1917:182-183, Suarez 1%8}:8
Grotius 1925:733-740, De Vattel 1916:280-284, Zeuth11:55, Wolff 1934:409-412 as well as Textor@287-
189 and 303. See also Gentili, ibid at 257, reiggrdutrages on the honour of women. Contrast Bat®16:186
and Van Bynkershoek 1930:16.

% Compare Gentili 1933:274 and 333.

?" Compare Gentili 1933:171, De Victoria 1917:182-183iarez 1944:850, Grotius 1925:737-739, De Vattel
1916:280-284, Zouche 1911:55, Wolff 1934:409-412wedl as Textor 1916:187-188, 191 and 303. Contras
Rachel 1916:186 and Van Bynkershoek 1930:16.

% Compare Gentili 1933:285, De Victoria 1917:182-1B8lli 1936:85-86 and 186-187, Grotius 1925:763;7Pe
Vattel 1916:280-284 and Wolff 1934:409-411. Sesodbentili, ibid at 257, regarding outrages on libeour of
women.

29 Compare Gentili 1933:285.

%0 Compare Gentili 1933:285.
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Rule 93 Rape and other forms of sexual violence are pitaul. [IAC/NIAC]*

Rule 94 Slavery and the slave trade in all their formes nohibited. [IAC/NIAC]

Rule 95 Uncompensated or abusive forced labour is prdb{IAC/NIAC]

Rule 96 The taking of hostages is prohibited. [IAC/NIAE]

Rule 97 The use of human shields is prohibited. [IAC/NIAC

Rule 98 Enforced disappearance is prohibited. [IAC/NIAC]

Rule 99 Arbitrary deprivation of liberty is prohibited AC/NIAC]

Rule 100 No one may be convicted or sentenced, exceptupntsto a fair trial affording all
essential judicial guarantees. [IAC/NIAC]

Rule 101 No one may be accused or convicted of a crimaff@nce on account of any act or
omission which did not constitute a criminal offenender national or international law at the time
it was committed; nor may a heavier penalty be isgplothan that which was applicable at the time
the criminal offence was committed. [IAC/NIAC]

Rule 102 No one may be convicted of an offence excepthan liasis of individual criminal
responsibility. [IAC/NIAC]

Rule 103 Collective punishments are prohibited. [IAC/NIAC]

Rule 104 The convictions and religious practices of canls and persortsors de combatust be
respected. [IAC/NIAC]

Rule 105 Family life must be respected as far as posqIAE/NIAC]

Combatants and Prisoner-of-War Status

Rule 106 Combatants must distinguish themselves from th#iamn population while they are
engaged in an attack or in a military operatiorppratory to an attack. If they fail to do so, tlkey
not have the right to prisoner-of-war status. [IAC]

Rule 107 Combatants who are captured while engaged inoeage do not have the right to
prisoner-of-war status. They may not be convictesemtenced without previous trial. [IAC]

Rule 108 Mercenaries, as defined in Additional Protocadld, not have the right to combatant or
prisoner-of-war status. They may not be convictesemtenced without previous trial. [IAC]

The Wounded, Sick and Shipwrecked

Rule 102 Whenever circumstances permit, and particulditlgr aan engagement, each party to the
conflict must, without delay, take all possible ma@s to search for, collect and evacuate the
wounded, sick and shipwrecked without adverserdigtin. [IAC/NIAC]

Rule 110 The wounded, sick and shipwrecked must recewvéhe fullest extent practicable and
with the least possible delay, the medical care attdntion required by their condition. No
distinction may be made among them founded on amungls other than medical ones.
[IAC/NIAC]

Rule 111 Each party to the conflict must take all possinleasures to protect the wounded, sick
and shipwrecked against ill-treatment and agaiitisige of their personal property. [IAC/NIAC]

The Dead

Rule 112 Whenever circumstances permit, and particulditisr &an engagement, each party to the
conflict must, without delay, take all possible m@@s to search for, collect and evacuate the dead

3 Compare Gentili 1933:257 and 285, Grotius 1925:658, Zouche 1911:180-181, Wolff 1934:449, Textor
1916:190, 303 and 306 as well as Van Bynkersho8k:29.
%2 Compare Ayala 1912:33.
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without adverse distinction. [IAC/NIAC]

Rule 113 Each party to the conflict must take all possibkeasures to prevent the dead from being
despoiled. Mutilation of dead bodies is prohibigdC/NIAC] **

Rule 114 Parties to the conflict must endeavour to featditthe return of the remains of the
deceased upon request of the party to which theyngeor upon the request of their next of kin.
They must return their personal effects to the&C]F°

Rule 115 The dead must be disposed of in a respectful vaand their graves respected and
properly maintained. [IAC/NIACF

Rule 116 With a view to the identification of the deadckagarty to the conflict must record all
available information prior to disposal and mar& tbcation of the graves. [IAC/NIAC]

Missing Persons

Rule 117 Each party to the conflict must take all feasitleasures to account for persons reported
missing as a result of armed conflict and must idetheir family members with any information it
has on their fate. [IAC/NIAC]

Persons Deprived of Their Liberty

Rule 118 Persons deprived of their liberty must be prodigdth adequate food, water, clothing,
shelter and medical attention. [IAC/NIAC]

Rule 119 Women who are deprived of their liberty must leédhin quarters separate from those of
men, except where families are accommodated adyfamits, and must be under the immediate
supervision of women. [IAC/NIAC]

Rule 120 Children who are deprived of their liberty mustheld in quarters separate from those of
adults, except where families are accommodatedragyf units. [IAC/NIAC]

Rule 121 Persons deprived of their liberty must be helgr@mises which are removed from the
combat zone and which safeguard their health agethg. [IAC/NIAC]

Rule 122 Pillage of the personal belongings of personsrideg of their liberty is prohibited.
[IAC/NIAC]

Rule 123 The personal details of persons deprived of fiim@rty must be recorded. [IAC/NIAC]

Rule 124

A. In international armed conflicts, the ICRC mhbstgranted regular access to all persons deprived
of their liberty in order to verify the conditiortd their detention and to restore contacts between
those persons and their families. [IAC]

B. In non-international armed conflicts, the ICR@ymoffer its services to the parties to the conflic
with a view to visiting all persons deprived of ithéerty for reasons related to the conflict irder

to verify the conditions of their detention andréstore contacts between those persons and their
families. [NIAC]

Rule 125 Persons deprived of their liberty must be allowedcorrespond with their families,
subject to reasonable conditions relating to fregyeand the need for censorship by the authorities.
[IAC/NIAC]

Rule 126 Civilian internees and persons deprived of tHigsierty in connection with a non-

33 Compare, generally, Gentili 1933:278-280, De Malt@16:322, Zouche 1911:56, Textor 1916:151-152 Hsitl as
well as Van Bynkershoek 1930:29.

% Compare Gentili 1933:278-280, Wolff 1934:429, Text1916:151-152 and 157, Rachel 1916:186, Van
Bynkershoek 1930:29 and Pufendorf 1934:229.

% Compare Van Bynkershoek 1930:29.

% Compare, generally, Gentili 1933:278-280, Grotl®25:450-461 and 662, De Vattel 1916:322, Zouchkl B5b,
Textor 1916:151-152 and 157, Van Bynkershoek 19B8ar#i Pufendorf 1934:229.
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international armed conflict must be allowed toeige visitors, especially near relatives, to the
degree practicable.

Rule 127 The personal convictions and religious practmggersons deprived of their liberty must
be respected. [IAC/NIAC]

Rule 128

A. Prisoners of war must be released and repadriaiéhout delay after the cessation of active
hostilities. [IAC]

B. Civilian internees must be released as soorh@sdasons which necessitated internment no
longer exist, but at the latest as soon as posaft#de the close of active hostilities. [IAC]

C. Persons deprived of their liberty in relation @onon-international armed conflict must be
released as soon as the reasons for the depriatibeir liberty cease to exist. [NIAC]

The persons referred to may continue to be deprivfetheir liberty if penal proceedings are
pending against them or if they are serving a seetéawfully imposed.

Displacement and Displaced Persons

Rule 129

A. Parties to an international armed conflict mayt weport or forcibly transfer the civilian
population of an occupied territory, in whole omart, unless the security of the civilians invalve
or imperative military reasons so demand. [IAC]

B. Parties to a non-international armed conflictynmat order the displacement of the civilian
population, in whole or in part, for reasons raddi® the conflict, unless the security of the ¢ank
involved or imperative military reasons so demdhdAC]

Rule 130 States may not deport or transfer parts of tbein civilian population into a territory
they occupy. [IAC]

Rule 131 In case of displacement, all possible measurest el taken in order that the civilians
concerned are received under satisfactory conditdrshelter, hygiene, health, safety and nutrition
and that members of the same family are not segghrHAC/NIAC]

Rule 132 Displaced persons have a right to voluntary retarsafety to their homes or places of
habitual residence as soon as the reasons fordisplacement cease to exist. [IAC/NIAC]

Rule 133 The property rights of displaced persons musebpected. [IAC/NIAC]

Other Persons Afforded Specific Protection

Rule 134 The specific protection, health and assistanegl:ef women affected by armed conflict
must be respected. [IAC/NIAC]

Rule 135 Children affected by armed conflict are entitled special respect and protection.
[IAC/NIAC]

Rule 136 Children must not be recruited into armed formearmed groups. [IAC/NIAC

Rule 137 Children must not be allowed to take part in tiitiss. [IAC/NIAC]**

Rule 138 The elderly, disabled and infirm affected by adneenflict are entitled to special respect
and protection. [IAC/NIACY

Implementation

37 Compare Gentili 1933:251-252, 260 and 262, Dedriat1917:179, Suarez 1944:843-848, Ayala 1912r8B4x-
45, De Vattel 1916:238, Wolff 1934:409-411 and Bext916:187-188. Contrast Rachel 1916:186.

3 Compare Belli 1936:15 and Wolff 1934:387.

39 Compare Belli 1936:15 and Wolff 1934:387.

40" Compare Belli 1936:15 and Wolff 1934:387.
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Compliance with International Humanitarian Law

Rule 139 Each party to the conflict must respect and ensespect for international humanitarian
law by its armed forces and other persons or graapisg in fact on its instructions, or under its
direction or control. [IAC/NIAC]

Rule 14Q The obligation to respect and ensure respednfernational humanitarian law does not
depend on reciprocity. [IAC/NIAC]

Rule 141 Each State must make legal advisers availableenwiecessary, to advise military
commanders at the appropriate level on the appitadf international humanitarian law.
[IAC/NIAC]

Rule 142 States and parties to the conflict must proviggruction in international humanitarian
law to their armed forces. [IAC/NIAC]

Rule 143 States must encourage the teaching of interratibnmanitarian law to the civilian
population. [IAC/NIAC]

Enforcement of International Humanitarian Law

Rule 144 States may not encourage violations of intermaficnumanitarian law by parties to an
armed conflict. They must exert their influence, tte degree possible, to stop violations of
international humanitarian law. [IAC/NIAC]

Rule 145 Where not prohibited by international law, bedlignt reprisals are subject to stringent
conditions. [IAC]

Rule 146 Belligerent reprisals against persons protecyetthé& Geneva Conventions are prohibited.
[IAC]

Rule 147 Reprisals against objects protected under thee®@enConventions and Hague
Convention for the Protection of Cultural Propeatg prohibited. [IAC]

Rule 148 Parties to non-international armed conflicts db mave the right to resort to belligerent
reprisals. Other countermeasures against persoasdemot or who have ceased to take a direct
part in hostilities are prohibited. [NIAC]

Responsibility and Reparation

Rule 149 A State is responsible for violations of intefaaal humanitarian law attributable to it,
including:

(a) violations committed by its organs, includitgarmed forces;

(b) violations committed by persons or entitiesritpowered to exercise elements of governmental
authority;

(c) violations committed by persons or groups actimfact on its instructions, or under its directi

or control; and

(d) violations committed by private persons or grewhich it acknowledges and adopts as its own
conduct. [IAC/NIAC]

Rule 15Q A State responsible for violations of internaibhumanitarian law is required to make
full reparation for the loss or injury caused. [INIAC]

Individual Responsibility

Rule 151 Individuals are criminally responsible for wamees they commit. [IAC/NIACY
Rule 152 Commanders and other superiors are criminallpaesible for war crimes committed

a1 Compare De Victoria 1917:173, Belli 1936:63-64a&z 1944:832-833, Gentili 1933:126 and De Vatgdl6t303.
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pursuant to their orders. [IAC/NIAC]

Rule 153 Commanders and other superiors are criminallyaesible for war crimes committed by
their subordinates if they knew, or had reasonniovk that the subordinates were about to commit
or were committing such crimes and did not takenaltessary and reasonable measures in their
power to prevent their commission, or if such cisniad been committed, to punish the persons
responsible. [IAC/NIAC

Rule 154 Every combatant has a duty to disobey a manjfestlawful order. [IAC/NIACT?

Rule 155 Obeying a superior order does not relieve a siibate of criminal responsibility if the
subordinate knew that the act ordered was unlawfulshould have known because of the
manifestly unlawful nature of the act ordered. [INCAC]*

War Crimes

Rule 156 Serious violations of international humanitariaw constitute war crimes. [IAC/NIAC]
Rule 157 States have the right to vest universal jurigolictin their national courts over war
crimes. [IAC/NIAC]

Rule 158 States must investigate war crimes allegedly ciitedh by their nationals or armed
forces, or on their territory, and, if appropriapepsecute the suspects. They must also investigate
other war crimes over which they have jurisdictiamd, if appropriate, prosecute the suspects.
[IAC/NIAC]

Rule 159 At the end of hostilities, the authorities in pwnust endeavour to grant the broadest
possible amnesty to persons who have participatead ion-international armed conflict, or those
deprived of their liberty for reasons related te #irmed conflict, with the exception of persons
suspected of, accused of or sentenced for war srifNeéAC]

Rule 16Q Statutes of limitation may not apply to war crsnBAC/NIAC]

Rule 161 States must make every effort to cooperate, ¢oetktent possible, with each other in
order to facilitate the investigation of war cringewd the prosecution of the suspects. [IAC/NIAC]

2 possibly compare Pufendorf 1934:1304.
43" Compare De Victoria 1917:173, Belli 1936:63-64jafez 1944:832-833, Gentili 1933:126 and De Vai#dl6:303.
a4 Compare De Victoria 1917:173, Belli 1936:63-64jafz 1944:832-833 and Gentili 1933:126.

285



BIBLIOGRAPHY

AGO R.
1957. Positive Law and International Lavmerican Journal of International La®/4(4):691-733.

AKEHURST M.
1977. Custom as a Source of International Latwe British Year Book of International Ladv:1-
53.

ALBIN C.
1999. Can NGOs Enhance the Effectiveness of latemmal Negotiation? International
Negotiation4(3):371-387.

ALDRICH G. H.
2005. Customary International Humanitarian Law -A Mterpretation on Behalf of the
International Committee of the Red Cro3$e British Year Book of International La#@:503-524.

ANONYMOUS.
2008. The Charming Betsy Canon, Separation of Powend Customary International Law.
Harvard Law Reviewl21(4):1215-1236.

AYALA B.

1912. Three Books On the Law of War and on the Dutiesn€cted with War and on Military
Discipline  Volume 2 The Translation by Bate J. P. WashingD.C: Carnegie Institute of
Washington.

BALGAMWALLA S.
2006. Review of Conference: “The Reaffirmation Gfistom as an Important Source of
International Humanitarian Law.Human Rights Brie13(2):13-16.

BARNABY F., YANG G., FAITE A. and HENCKAERTS J-MEDS.)

2006. Customary International Humanitarian Law Riiable Reports. Available at
http://lwww.icrc.org/web/eng/siteeng0.nsf/htmlalétomary-law-rountable-271108?opendocument
accessed on 4 September 2010.

BARRIE G. N.
1983. Die Betekenis van De Groot vir die Interonale Reg.Tydskrif vir Hedendaagse Romeins-
Hollandse reg19(2):172-184.

BAXTER R. R.

286



1965-1966. Multilateral Treaties as Evidence os@mary International Law. The British Year
Book of International Lawi1:275-300.

BEDERMAN D. J.
2003. The New International Law in an Old Age mdéterminacy.Texas Law Revie®1(6):1521-
1549.

BELLI P.
1936. A Treatise on Military Matters and Warfarévolume 2 The Translation by Nutting H. C.
Oxford: Clarendon Press.

BELLINGER J. B. and HAYNES W. J.

2007. A US Government Response to the Interndti@umnmittee of the Red Cross Study
Customary International Humanitarian Lawnternational Review of the Red Cro83(866):443-
471.

BERMAN H. J.
1988. Toward an Integrative Jurisprudence: PslitMorality, History. California Law Review
76(4):779-801.

BEST G.
1997. War & Law Since 19450xford: Clarendon Press.

1983. Humanity in Warfare The Modern History of the Imational Law of Armed Conflicts
London: Methuen & Co.

BETHLEHEM D.
2007. The Methodological Framework of the Stutty Wilmshurst and Breau 2007:3-14.

BIANCHI A.
2008. Human Rights and the Magic of lus Coger&uropean Journal of International Law
19(3):491-508.

BLONDEL J-L.
1989. The Meaning of the Word “Humanitarian” inl&®n to the Fundamental Principles of the
Red Cross and Red Crescehtternational Review of the Red Crd&3(273):507-515.

BODANSKY D.
1995. Customary (and not so Customary) International Emvinental Law In Pevato 2003:201-
215.

287



BOTHE M.
2005. Customary International Humanitarian Law:m®8o Reflections on the ICRC Study.
Yearbook of International Humanitarian L&8¢2005):143-178.

BREAU S. C.
2007. Protected Persons and Objects. In Wilmslamg Breau 2007:169-203.

BRIERLY J. L.
1963. The Law of Nations An Introduction to the Internatl Law of Peace edited by H. Waldock
6" edition. Oxford: Clarendon Press.

BROMS B.
1983. Subjects: Entitlement in the Internationagal System. In MacDonald and Johnston
1983:383-423.

BRUDERLEIN C.
1991. Custom in International Humanitarian Lawnternational Review of the Red Cross
31(285):579-595.

BUGNION F.
2008. Customary International Humanitarian LawAfrican Yearbook on International
Humanitarian Law2008:59-99.

BULL H.
1979. Natural Law and International Relatiorgyitish Journal of International Studies(2):171-
181.

BYERS M.
1995. Custom, Power, and the Power of Rules Custpninternational Law from an
Interdisciplinary PerspectiveMichigan Journal of International Law/7(1):109-180.

CARTY A.
2008. The Moral Theologian, Oliver O'Donovan amtdetnational Law. Political Theology
9(3):339-362.

2005. International Legal Personality and the Eod the Subject: Natural Law and
Phenomenological Responses to New Approaches éonhational Law. Melbourne Journal of
International Law6(2):534-552.

288



CASSESE A.
2001. International Law Oxford: Oxford University Press.

2000. The Martens Clause: Half a Loaf or Simple B the Sky?European Journal of
International Law11(1):187-216.

1986. International Law in a Divided World. OxfloIClarendon Press.

CHARLESWORTH H.
1998. The Unbearable Lightness of Customary latewnal Law. American Society of
International Law Proceeding32:44-47.

CHARNEY J. .
1986. International Agreements and the DevelopmehtCustomary International Law.
Washington Law Revie@4(3):971-996.

CHATHAM HOUSE.
2005. The Law of Armed Conflict: Problems and Pegs. Available at:
http://www.chathamhouse.org.uk/files/3252_ilparnmdtict.pdf accessed on 4 September 2010.

CHENG B. (ED.)
1982. International Law: Teaching and Practicd.ondon: Stevens & Sons.

CHENG B.
1983. Custom: The Future of General State Pradtice Divided World. In MacDonald and
Johnston 1983:513-554.

1982. Appendix United Nations Resolutions on O@pace: “Instant” International Customary
Law? In Cheng 1982:237-262.

CHODOSH H. E.
1995. An Interpretive Theory of International Lawhe Distinction Between Treaty and
Customary Law.Vanderbilt Journal of Transnational La28(5):973-1068.

CHRISTOV T.
2005. Liberal Internationalism Revisited: Grotivgattel, and the International Order of States.
The European Legach0(6):561-584.

COHEN H. G.
2007. Finding International Law: Rethinking thedirine of Sourceslowa Law Reviev®3(1):65-
129.

289



COLEMAN J. R.
2004. Constraining Modern Mercenarisiastings Law Journab5(6):1493-1538.

COUPLAND R.
2001. Humanity: What is it and How does it Infleerinternational Lawdnternational Review of
the Red Cros83(844):969-989.

COWLING M.

2006. International Lawmaking in Action — The 200Gstomary International Humanitarian Law
Study and Non-International Armed Conflict&\frican Yearbook on International Humanitarian
Law 2006:65-87.

CRESSWELL M. J.
2004. Legitimizing Force: A Lockean AccourAirmed Forces & Society0(4):629-648.

CRYER R.
2006. Of Custom, Treaties, Scholars and the Gawad: Influence of the International Criminal
Tribunals on the ICRC Customary Law Studjournal of Conflict & Security LaW1(2):239-263.

D'AMATO A.
1987. Trashing Customary International Lamerican Journal of International La®1(1):101-
105.

D'ASPREMONT J.
2007. The Foundations of the International Legatle® (http://ssrn.com/abstract=1265525
accessed on 19 March 2010)

DA LEGNANO G.
1917. Tractatus De Bello, De Represaliis et De Duelledited by Holland T. E. and translated by
Brierly J. L. Washington: Carnegie Institute of $iangton.

DAVIDSON J. F.
1959. Natural Law and International Law in EdmuButke. The Review of Politic21(3):483-
494,

DE FREITAS S. A.
2007. Humanity, the Unborn and the Intersectiotntérnational Humanitarian Law and Human
Rights Law. African Yearbook of International Humanitarian L&007:39-59.

290



DE VATTEL E.

1916. The Law of Nations or the Principles of Natural Lé&pplied to the Conduct and to the
Affairs of Nations and of SovereignsVolume 3 Translation by Fenwick C.G. Washington
Carnegie Institute of Washington.

DE VICTORIA F.
1917. De Indis et De lure Belli RelectionesEdited by Nys E. and translated by Bate J. P.
Washington: Carnegie Institute of Washington.

DINSTEIN Y.
2006. The ICRC Customary International Humanitatiaw Study. Israel Yearbook on Human
Rights36(2006):1-15.

2004. Comments on WaHarvard Journal of Law & Public Policg7(3):877-892.

DIXON M.
2007. Textbook on International Lawe" ed. Oxford: Oxford University Press.

DUGARD J.
2005. International Law A South African Perspectiv@® Edition. Lansdowne: Juta & Co. Ltd.

DUMBAULD E.
1935. The Place of Philosophy in International Lawniversity of Pennsylvania Law Review
83(5):590-606.

DUNANT H.
1986. A Memory of Solferino. Geneva: InternatiobBammittee of the Red Cross.

DUNBAR N. C. H.
1978-1980. The Myth of Customary International Lafwstralian Yearbook of International Law
8:1-19.

DWORKIN R.
1977. Taking Rights SeriouslyCambridge, Massachusetts: Harvard Universitg$re

ELIAS O.
1995. The Nature of the Subjective Element in @ustry International Law.International and
Comparative Law Quarterls4(3):501-520.

ELLIOTT E.

201



1917-1918. The Future of International La@alifornia Law Reviev$(4):268-278.

EVANS C.
2005. The Double-Edged Sword: Religious Influences International Humanitarian Law.
Melbourne Journal of Internation&(1):1-32.

EVANS M. D. (ED.)
2006. International Law 2" Edition. New York: Oxford University Press.

FENRICK W. J.
2007. Specific Methods of Warfare. In Wilmshwaetl Breau 2007:238-257.

1998. The Development of the Law of Armed Conflttrough the Jurisprudence of the
International Criminal Tribunal for the Former Ywgavia. Journal of Armed Conflict Law
3(2):197-232

FINCH G. A.
2000. The Sources of Modern International LaBuffalo, New York: William S. Hein & Co., Inc.

FLECK D.

2006. International Accountability for Violatioraf the lus in Bello: The Impact of the ICRC
Study on Customary International Humanitarian Lawournal of Conflict & Security Law
11(2):179-199.

2005. Customary International Humanitarian Lafihe Military Law and the Law of War Review
44:245-252.

FORD A.
1996. Preaching Propriety to Princes: Grotiussitip, and Neo-Stoic International LawCase
Western Reserve Journal of International L28(2):313-366.

FORDE S.
1998. Hugo Grotius on Ethics and Wdihe American Political Science Revie2(3):639-648.

FORSYTHE D. P.
2008. The United States and International HumaaitaLaw. Journal of Human Right$(1):25-
33.

GAMBLE J. K.
1981. The Treaty/Custom Dichotomy: An Overvielfexas International Law Journdl6(3):305-
319.

292



GARCIA Y GARCIA A,
1997. The Spanish School of the Sixteenth andr@egath Centuries: A Precursor of the Theory
of Human Rights.Ratio Juris10(1):25-35.

GARRAWAY C.
2007. War Crimes. In Wilmshurst and Breau 2007-398.

GASSER H-P.
1993. International Humanitarian Law An Introdocti Haupt: Henry Dunant Institute.

1988. A Measure of Humanity in Internal Disturbasicand Tensions: Proposal for a Code of
Conduct. International Review of the Red Crd%(262):38-58.

GENTILI A.
1933. De lure Belli Libri Tres Volume 2 Translation by Rolfe J. C. Oxford: @ladon Press.

GOLOVE D. M.
2006. Leaving Customary International Law Wherésit Goldsmith and Posner's The Limits of
International Law.Georgia Journal of International & Comparative L&84(2):333-377.

GREER J. L.
2007. A Critique of the ICRC's Customary Rules @oning Displaced Persons: General
Accuracy, Conflation, and a Missed Opportuniiilitary Law Review192(1):116-126.

GROTIUS H.
1925. De lure Belli ac Pacis Libri Tresvolume 2 Translation by Kelsey F. W. Oxford: @adon
Press.

GUNNING I. R.
1991. Modernizing Customary International Law: T@kallenge of Human Rights.Virginia
Journal of International LavB1(2):211-247.

GUZMAN A. T.
2005. Saving Customary International Lawlichigan Journal of International Lav7(1):115-
176.

HAINES S.
2007. Weapons, Means and Methods of Warfare. ilm$turst and Breau 2007:258-281.

293



HALL W. E.
1924. A Treatise on International Law edited by A. Peatdiggins 8" edition. London:
Humphrey Milford.

HAMPSON F.
2007. Other Areas of Customary Law in Relatioth® Study. In Wilmshurst and Breau 2007:50-
73.

2007. Fundamental Guarantees. In Wilmshurst arduB2007:282-301.

HAUG H.
1986. Dunant's Ideas — The Test of Time. In Dtui886:129-136.

HAYASHI M. K.
2008. The Martens Clause and Military NecessityHensel 2008:135-159.

HAYS PARKS W.
2005. The ICRC Customary Law Study: A Prelimingkgsessment. American Society of
International Law Proceeding39:208-212.

HENCKAERTS J-M.
2008. The Development of International Humanitarlaaw and the Continued Relevance of
Custom. In Hensel 2008:117-133.

2007a. The ICRC Customary International Humaratadiaw Study — A Rejoinder to Professor
Dinstein. Israel Yearbook on Human Rigl8%(2007):259-270.

2007b. Customary International Humanitarian LawRé@sponse to US Commentkiternational
Review of the Red Cro89(866):473-488.

2005a. Customary International Humanitarian Law Rejoinder to Judge Aldrich.The British
Year Book of International La®6:525-532.

2005h. Study on Customary International Humaradtatiaw: A Contribution to the Understanding
and Respect for the Rule of Law in Armed Confliciternational Review of the Red Cross
87(857):175-212.

2005c. Study on Customary International Humardtatiaw. American Society of International
Law Proceeding99:423-428.

1999. Study on Customary Rules of Internationamidnitarian Law: Purpose, Coverage and

Methodology. kttp://www.icrc.org/web/eng/siteeng0.nsf/html/578Q3accessed on 3 September
2010)

294



HENCKAERTS J-M. and DOSWALD-BECK L.
2005. Customary International Humanitarian Law, VolumeRales Cambridge: Cambridge
University Press, International Committee of thel Reoss.

HENSEL H. M. (ED.)
2008. The Legitimate Use of Military Force The tJW&ar Tradition and the Customary Law of
Armed Conflict. Hampshire: Ashgate Publishing Liieai.

HENSEL H. M.
2008a. Theocentric Natural Law and Just War Doetriln Hensel 2008:5-27.

2008b. Anthropocentric Natural Law and its implicas for International Relations and Armed
Conflict. In Hensel 2008:29-62.

2008c. The Rejection of Natural Law and its Im@fions for International Relations and Armed
Conflict. In Hensel 2008:63-96.

2008d. Conclusion. In Hensel 2008:283-288.
HOFFMAN M. H.

2004. State Practice, The Customary Law of WarTerdorism: Adapting Old Rules to Meet New
Threats.Israel Yearbook on Human Rigt84(2004):231-249.

HULME K.
2007. Natural Environment. In Wilmshurst and Brea07:204-237.

INTERNATIONAL COMMITTEE OF THE RED CROSS
1981. Action by the International Committee of tRed Cross in the Event of Breaches of
International Humanitarian Lawinternational Review of the Red Crd&k221):76-83.

1978. Fundamental Rules of Humanitarian Law Amtile in Armed Conflicts. International
Review of the Red Cro48(206):247-249.

JACHEC-NEALE A.
2007. Status and Treatment of Prisoners of WarQiher Persons Deprived of their Liberty. In
Wilmshurst and Breau 2007:302-336.

JENKS C. W.
1954. The Scope of International Lawhe British Year Book of International L&84:1-48.

JENNINGS R. Y.

295



1996. The Judiciary, International and Nationald ahe Development of International Law.
International & Comparative Law Quarter§s(1):1-12.

JIVIDEN D. D.

2004. Rediscovering International Law through Dgale rather than Diatribe: Reflections on an
International Legal Conference in the AftermathOgferation Iraqi FreedomHarvard Journal of
Law & Public Policy27(3):691-724.

KALSHOVEN F. AND ZEGVELD L.
2001. Constraints on the Waging of War An Introductioririternational Humanitarian Law 3°
edition. Geneva: International Committee of thel Reoss.

KAMMERHOFER J.
2004. Uncertainty in the Formal Sources of Inteéomal Law: Customary International Law and
Some of its Problemdszuropean Journal of International Latb(3):523-553.

KELLY J. P.
2000. The Twilight of Customary International Lawvirginia Journal of International Law
40(2):449-543.

KIRGIS F. L.
1987. Custom on a Sliding Scaldémerican Journal of International La@1(1):146-151.

KOLB R. AND HYDE R.
2008. An Introduction to the International LawArimed Conflicts. Oxford — Portland — Oregon:
Hart Publishing.

KOPELMANAS L.
1937. Custom as a Means of the Creation of Intenm@l Law. The British Year Book of
International Law18:127-151.

KRIEGER H.
2006. A Conflict of Norms: The Relationship Betwdgumanitarian Law and Human Rights Law
in the ICRC Customary Law Studylournal of Conflict & Security Lad1(2):265-291.

KU C. AND BRUN J. C.
2003. Neutrality and the ICRC Contribution to Gamporary Humanitarian Operations.
International Peacekeepintd(1):56-72.

KUNZ J. L.

296



1961. Natural-Law Thinking in the Modern Scienddriernational Law. The American Journal
of International Laws5(4):951-958.

1953. The Nature of Customary International Lawhe American Journal of International Law
47(4):662-669.

LAUTERPACHT H.
1952. The Problem of the Revision of the Law ofrfWWBhe British Year Book of International Law
29:360-382.

1946. The Grotian Tradition in International Lawhe British Year Book of International Law
23:1-53.

LESAFFER R.
2002. The Grotian Tradition Revisited: Change @odtinuity in the History of International Law.
The British Year Book of International Lak8:103-139.

MACDONALD R. ST. J.
1987. Fundamental Norms in Contemporary Internatiddaw. The Canadian Yearbook of
International Law25:115-149.

MACDONALD R. ST. J. and JOHNSTON D. M. (EDS.)
1983. The Structure and Process of International Law:&yssin Legal Philosophy Doctrine and
Theory The Hague, Boston, Lancaster: Martinus Nijhafbishers.

MACLAREN M. and SCHWENDIMANN F.
2005. An Exercise in the Development of InternadioLaw: The New ICRC Study on Customary
International Humanitarian LawGerman Law Journab(9):1217-1242.

MAGENIS S. D.
2002. Natural Law as the Customary InternationalLof Self-Defense. Boston University
International Law JournaR0(2):413-435.

MAYBEE L. and CHAKKA B. (EDS.)

2006. Custom as a Source of International HumanitarianvLRroceedings of the Conference to
Mark the Publication of the ICRC Study “Customangernational Humanitarian Law” held in
New Delhi 8-9 December 2005New Delhi: International Committee of the Red Cross, Asian
African Legal Consultative Organisation. Also dabie at http://www.icrc.org/Web/Eng/
siteeng0.nsf/html/customary-law-publication-14098dcessed on 11 October 2010.

MCDONALD A.
2008. Hors de Combat: Post-September 11 Chaletogde Rules. In Hensel 2008:219-262.

297



MEDINGER J. D.
2006. The Holy See, Historicity, and Humanitarlatervention: Using Integrative Jurisprudence
to Inform Contemporary Practicd.exas International Law Journdll(1):39-66.

MENDELSON M.
1995. The Subjective Element in Customary Inteomal Law. The British Year Book of
International Law66:177-208.

MERON T.
2006. The Humanization of International Law. laxid- Boston: Martinus Nijhoff Publishers.

2005. Editorial Comment — Revival of Customary Humtarian Law. American Journal of
International Law99(4):817-834.

2000a. The Humanization of Humanitarian LawAmerican Journal of International Law
94(2):239-278.

2000b. The Martens Clause, Principles of Humaanitg Dictates of Public ConsciencAmerican
Journal of International Lav®4(1):78-89.

1998. Francis Lieber's Code and Principles of Hutga Columbia Journal of Transnational Law
36(1&2):269-281.

1996. Editorial Comments — The Continuing RoleCefstom in the Formation of International
Humanitarian Law.American Journal of International La®0(2):238-249.

1987. The Geneva Conventions as Customary LaAmerican Journal of International Law
81(2):348-370.

MEURANT J.
1987. Inter Arma Caritas: Evolution and Naturelmfrnational Humanitarian LawJournal of
Peace Research, Special Issue on Humanitarian lfadwroed Conflic24(3):237-249.

MYBURGH G. A.
2008. Humanity and the Protection of the Unborn: A Juriggential Rationale for the furtherance
of the Anthropological Paradigm of InternationalWal LM dissertation. Bloemfontein: University
of the Free State.

NARVESON J.
1993. Morality and Violence: War, Revolution, Taism. In Regan 1993:121-159.

NICHOLLS L. M.

298



2006. The Humanitarian Monarchy Legislates: Therhmational Committee of the Red Cross and
its 161 Rules of Customary International HumangtarLaw. Duke Journal of Comparative &
International Law17(1):223-252.

NORMAN G. and TRACHTMAN J. P.
2005. The Customary International Law Gam&he American Journal of International Law
99(3):541-580.

O'BRIEN W. V.
1978. Natural Law and International Law in the Aio@n Tradition. World Affairs 141(2):104-
117.

OCHOA C.
2007. The Individual and Customary Internationawl Formation. Virginia Journal of
International Law48(1):119-186.

OPPENHEIM L.
1940. International Law A Treatise edited by H. Lauterpfid/olume Il Disputes, War and
Neutrality. 6" edition. London, New York, Toronto: Longmans, &reand Co.

1937. International Law A Treatise edited by H. Lauterpaolume | Peace5" edition. London,
New York, Toronto: Longmans, Green and Co.

PAUST J. J.
2006. The Importance of Customary Internationak lduring Armed Conflict. ILSA Journal of
International and Comparative Lat2(2):601-606.

PEARCE J.
2003. Customary International Law Not Merely Faatior Myth. Australian International Law
Journal2003:125-140.

PEJC J.
2007. Status of Armed Conflicts. In Wilmshurstdd@reau 2007:77-100.

PELLET A.
2006. Article 38. In Zimmermann, Tomuschat andléds-Frahm 2006:677-792.

PEVATO P. M. (ED)
2003. International Environmental Law Volume Dartmouth: Ashgate.

299



PHILLIPSON C.
1915. Franciscus a Vitoria (1480-1546). Interadi Law and War.Journal of the Society of
Comparative Legislatiod5(2):175-197.

1911. Albericus GentilisJournal of the Society of Comparative Legislatid®{1):52-80.

1908. Cornelius van Bynkershoekournal of the Society of Comparative Legislatggfh):27-49.

PICTET J. (ED.)

1960a. Commentary Il Geneva Convention For the lAamagion of the Condition of Wounded,
Sick and Shipwrecked Members of Armed Forces at S&aneva: International Committee of the
Red Cross.

1960b. Commentary lll Geneva Convention Relativethe Treatment of Prisoners of War.
Geneva: International Committee of the Red Cross.

1958. Commentary IV Geneva Convention RelativehtoProtection of Civilian Persons in Time
of War. Geneva: International Committee of the Redss.

1952. Commentary | Geneva Convention For the Aonation of the Condition of the Wounded
and Sick in Armed Forces in the Field. Genevaerimtional Committee of the Red Cross.

PICTET J.
1985. Development and Principles of International Humanén Law Dordrecht: Martinus
Nijhoff Publishers.

1979. The Fundamental Principles of the Red Cross Comangent Geneva: Henry Dunant
Institute.

PIOTROWICZ R.
2007. Displacement and Displaced Persons. In g#ilmst and Breau 2007:337-353.

POCAR F.
2006. Criminal Proceedings before the Internati@raminal Tribunals for the Former Yugoslavia
and Rwanda.The Law and Practice of International Courts andbtlinals5(4):89-102.

PUFENDOREF S.
1934. De lure Naturae et Gentium Libri OctoVolume 2 Translation by Oldfather C. H. and
Oldfather W. A. Oxford: Clarendon Press.

PUSTOGAROV V. V.
1999. The Martens Clause in International Ladournal of the History of International Law
1(2):125-135.

300



1996. Fyodor Fyodorovich Martens a Humanist of BlodTimes. International Review of the Red
Cross36(312):300-314.

QUEGUINER J-F.
2008. The Principle of Distinction: Beyond an @htion of Customary International
Humanitarian Law. In Hensel 2008:161-187.

QUENIVET N.
2004. TheVarvarin Case: The Legal Standing of Individuals as Subjexf International
Humanitarian Law.Journal of Military Ethics3(2):181-187.

RACHEL S.
1916. Dissertations on The Law of Nature and of Natiok®lume 2 The Translation by Bate J. P.
Washington D.C: Carnegie Institute of Washington.

RAGAZZI M.
2002. The Concept of International ObligatioBsga Omnes. Oxford: Clarendon Press.

REDDY J. A.
2006. The Role of Morality in International Law: uBuing Nuclear-Disarmament.
(http://mww.wmgd.net/symposium/2006/report/jaditrg@dy.html accessed on 30 January 2010)

REGAN T. (ED.)
1993. Matters of Life and Death New Introductory Essay#ioral Philosophy 3¢ edition. New
York: McGraw-Hill Inc.

REISMAN W. M.
1987. Scholarly Opinions The Cult of Custom in thete 28" Century. California Western
International Law Journall7(1):133-145.

REUS-SMIT C. (ED.)
2004. The Politics of International LawCambridge, New York: Cambridge University Press.

REUS-SMIT C.
2004. The Politics of International Law. In Rebisit 2004:14-44.

ROBERTS A. E.
2001. Traditional and Modern Approaches to Custgmaternational Law: A Reconciliation.
American Journal of International La@5(4):757-791.

301



RODWELL J. M. (Translator)
2005. The Koran Mineola, New York: Dover Publications.

ROGERS A. P. V.
2008. The Principle of Proportionality. In Hen2608:189-218.

2007. Combatant Status. In Wilmshurst and Bré&Xy 201-127.

ROOT E.
1908. The Sanction of International Lawhe American Journal of International La2{3):451-
457.

ROUSSEAU J. J.
2007. The Social Contract and Discoursedranslation by Cole G. D. H. United States: BN
Publishing.

ROWE P.
2006. The Effect on National Law of the Customémernational Humanitarian Law Study.
Journal of Conflict & Security Law1(2):165-177.

SASSOLI M. AND BOUVIER A. A.

2006. How does Law Protect in War? Cases, Documents @adching Materials on
Contemporary Practice in International Humanitaridraw Volume 1 Outline of International
Humanitarian Law Possible Teaching Outcom2¥ edition. Geneva: International Committee of
the Red Cross.

SCHACHTER O.
1983. Editorial Comment Human Dignity as a NorwmtiConcept. American Journal of
International Law77(4):848-854.

SCHINDLER D.
2003. International Humanitarian Law: Its RematkaDevelopment and Its Persistent Violation.
Journal of the History of International La%(2):165-188.

SCHMITT M. N.
2007. The Law of Targeting. In Wilmshurst and &8r€007:131-168.

SCHWEBEL S. M.
1979. The Effect of Resolutions of the U.N. Gehé&ssembly on Customary International Law.
American Society of International Lax®:301-309.

302



SCOBBIE I.
2007. The Approach to Customary International Liawthe Study. In Wilmshurst and Breau
2007:15-49.

SEARL M.
2001-2002. Natural Law, International Law, and NMac Disarmament. Ottawa Law Review
33(2):271-299.

SHERWOOD F. W.
1926. Francisco Suarez. Transactions of the Gy@bpciety, Problems of Peace and War, Papers
Read before the Society in the Year 1926 12(192604

SIMMA B. and ALSTON P.
1988-1989. The Sources of Human Rights Law: Custiu® Cogens and General Principles.
Australian Year Book of International Lal2:82-108.

SOHN L. B.
1986. “Generally Accepted” International Rulesasiiington Law Review 61(3):1073-1080.

STRENSKI I.
2004. The Religion in Globalizatiordournal of the American Academy of Religi#(3):631-652.

SUAREZ F.
1944. Selections from Three Works of Francisco SuaMalume 2 Translation by Williams G. L.,
Brown A. and Waldron J. with certain revisions bsMs H. Oxford: Clarendon Press.

TEITEL R. G.
2004. For HumanityJournal of Human Right3(2):225-237.

2002. Humanity's Law: Rule of Law for the New GabbPolitics. Cornell International Law

Journal 35(2):355-388.

TEXTOR J. H.
1916. Synopsis of the Law of Nation¥olume 2 The Translation by Bate J. P. Waslindd.C:
Carnegie Institute of Washington.

THIRLWAY H. W. A.
2006. The Sources of International Law. In EvV2086:115-140.

303



1972. International Customary Law and Codificatioheiden: A.W. Sijthoff.

THURER D.
2007. Dunant's Pyramid: thoughts on the “HumaitaitaSpace”. International Review of the Red
Cross89(865):47-61.

TICEHURST R.
1997. The Martens Clause and the Laws of Armedl€onInternational Review of the Red Cross
37(317):125-134.

TODOROV T.
1996. Facing the Extreme Moral Life in the Concentrati@amps Translated by Denner A. and
Pollak A. New York: Metropolitan Books Henry Halhd Company.

TRIMBLE P. R.
1986. Articles A Revisionist View of Customaryénhational Law.UCLA Law Reviev@83(3):665-
732.

TUNKIN G. I.
1961. Remarks on the Judicial Nature of Custoragms of International Law California Law
Review49(3):419-430.

TURNS D.
2007. Implementation and Compliance. In Wilmshargl Breau 2007:354-376.

2006. Weapons in the ICRC Study on Customary matiesnal Humanitarian Law.Journal of
Conflict & Security Lawi1(2):201-237.

VAGTS D. F.
2004. International Relations Looks at Customatgrnational Law: A Traditionalist's Defence.
European Journal of International La®b(5):1031-1040.

VAN BYNKERSHOEK C.
1930. Quaestionum luris Publici Libri DuoVolume 2 Translation by Frank T. Oxford: Claden
Press.

VAN OPPELN C.
2002. Victim's Protection in International Law:elNormative Basis and a Look into the Practice.
European Journal of Crime, Criminal Law and Crimidaistice10(2-3):233-252.

304



VERDROSS A.
1966. Ilus Dispositivum and lus Cogens in Inteoral Law. American Journal of International
Law 60(1):55-63.

1937. Forbidden Treaties in International Lasumerican Journal of International La®@1(4):571-
577.

VERDROSS A. and KOECK H. F.
1983. Natural Law: The Tradition of Universal Rems&ind Authority. In MacDonald and Johnston
1983:17-50.

VERRI P.
1992. Dictionary of the International Law of Armed Confli Geneva: International Committee of
the Red Cross.

VILLA S. M.
1997. The Philosophy of International Law: Suafemtius and epigonednternational Review of
the Red Cros87(320):539-552.

WARD L.
2006. Locke on the Moral Basis of Internationald®ens. American Journal of Political Science
50(3):691-705.

WEIL P.
1983. Towards Relative Normativity in Internatibhaw? American Journal of International Law
77(3):413-442.

WEISBURD A. M.
1995. The Emptiness of the Concept of Jus Cogasslllustrated by the War in Bosnia-
Herzegovina.Michigan Journal of International Lai/7(1):1-51.

WESTON B. H., FALK R. A.,, CHARLESWORTH H. and STRAS A. L.
2006. International Law and World Order: A Problem-Ontated Coursebook 4" edition. St.
Paul, MN: Thomson/West.

WILMSHURST E.
2007. Conclusions. In Wilmshurst and Breau 200%:413.

WILMSHURST E. and BREAU S. (EDS.)
2007. Perspectives on the ICRC Study on Customary Inteemel Humanitarian Law
Cambridge: Cambridge University Press.

305



WILMSHURST E. and BREAU S.
2007. Preface. In Wilmshurst and Breau 2007:vii-x

WOLFF C.

1934. Ilus Gentium Methodo Scientifica Pertractatunvolume 2 Translation by Drake J. H.
Oxford: Clarendon Press.

WOODCOCK A.

2006. Jacques Maritain, Natural Law and the UsiakeDeclaration of Human Rightslournal of
the History of International La\8(2):245-266.

WORTEL E.
2009. Humanitarians and their Moral Stance in WWae Underlying Valuesinternational Review
of the Red Cros81(876):779-802.

ZIMMERMANN A., TOMUSCHAT C. and OELLERS-FRAHM K. (BS.)
2006. The Statute of the International Court of JusticeCAmmentary New York: Oxford
University Press.

ZOUCHE R.

1911. An Exposition of Fecial Law and Procedure, or ofaLhetween Nations, and Questions
concerning the SameVolume 2 The Translation by Brierly J. L. Wasfion D.C: Carnegie
Institute of Washington.

306



ABSTRACT

International humanitarian law (IHL) strives to impe and protect human dignity during the most
tumultuous periods known to mankind. As such, ywrdeavour to strengthen and enhance the
functioning of this branch of law must be pursued aupported. The ICRC Study on Customary
International Humanitarian Law (CIHL) was precisslych an endeavour. This Study found that
very many IHL rules have been subsumed by CIHLs #yplying irrespective of treaty ratification,
and that the rules applicable in international arroenflicts were converging with those applicable
in non-international armed conflicts. HoweverstBitudy and its attendant literature have refrained
from returning to a theoretical reconsideration tbé normative foundation of IHL and, by
extension, CIHL. The present dissertation aimslltthis theoreticallacunaand, in the process, to
re-establish natural law principles and, in patticuconsiderations of humanity, as tlaéson d'étre

of and motivating factofor IHL. Accordingly, the dissertation pursues tiaural law principle of
humanity through its practical and theoretical depment, before investigating its possible
application through the Martens clause, normsigitcogensand obligationgrga omnes Since the
objective is to elucidate the essential foundatibiHL to better comprehend its customary source,
the interconnectedness between IHL, CIHL and nhtlmev principles, like humanity, is
emphasised. In the process, the dissertation also enters thHmatderegarding the necessary
methodological approach for CIHL ascertainment gudtulates a normative, transcendental
approach in this regard. Subsequently, the ICR@\5bn CIHL is evaluated through the natural
law paradigm established in the dissertation, wisedmingly has not yet occurred in international

legal literature.

OPSOMMING

Internasionale Humanitére reg strewe daarna omwaandigheid te verbeter en te beskerm tydens
die onstuimigste tye bekend aan die mens. As sgdaroet elke onderneming om die werking van
hierdie vertakking van die reg te versterk en tehek ondersoek en ondersteun word. Die
Internasionale Komitee van die Rooi Kruis (IKRK) $tudie oor Internasionale Humanitére
Gewoontereg (IHG) was juis s6 ‘n onderneming. Btadie het gevind dat baie Internasionale
Humanitére regreéls opgeneem is deur IHG, en dwpassing vind ongeag of die

ooreenstemmende verdrae geratifiseer was, asoakedagels wat toepassing vind in internasionale
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gewapende konflikte nader beweeg het aan die mgatstoepassing vind in nie-internasionale
gewapende konflikte. Hierdie Studie en die gepgaadde literatuur het egter nagelaat om na ‘n
teoretiese heroorweging van die normatiewe grogdeésm Internasionale Humanitére reg en, per
implikasie, IHG terug te keer. Die huidige verhaling beoog om hierdie teoretiese gaping te vul
en sodoende natuurregsbeginsels en, veral, oorggegan menslikheichmanity te hervestig as
die grondliggende beginsel en motiverende factan Waternasionale Humanitére reg. Die
verhandeling ondersoek die natuurregsbeginsel vanslikheid deur die praktiese en teoretiese
ontwikkeling daarvan, voordat die moontlike toepagsdaarvan met behulp van die Martens
klousule, norme vaius cogengn verpligtingeerga omne®ndersoek word. Aangesien die doel is
om die essensiéle grondslag van Internasionale Hiwéna reg te ondersoek ten einde die
gewoonteregtelike bron daarvan beter te verstaand die interafhanklikheid van Internasionale
Humanitére reg, IHG en natuurregsbeginsels, sooslikbeid, deurgaans beklemtoon. Sodoende
betree die verhandeling die debat rakende die gepastode om IHG vas te stel en opper ‘n
normatiewe, transendentale benadering tot dienkteffe Hierna word die IKRK se Studie
ondersoek in die lig van die natuurreg paradigma wwvadie verhandeling voorgehou is, wat

oénskynlik nog nie in internasionale regsliteratgebeur het nie.
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