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SUMMARY

Since its independence in 1991, Eritrea has seen egregious violations of human rights and
humanitarian law. This study examines the perpetration of international crimes in Eritrea
between 24 May 1991 and 30 May 2008. A factual and legal analysis of the major
incidents and events that took place during the above period of time reveals that crimes
against humanity, war crimes and crimes of aggression have been perpetrated in Eritrea
in an alarming manner affecting hundreds of thousands of people. In most cases, human
rights violations have been perpetrated under a clear and premeditated government plan
of persecution and repression of political dissent and certain religious convictions.
Although some of the incidents discussed in this work appear to be sporadic events
occurring only in a specified time and with a specific objective, most of the violations
portray a clear, coherent, systematic and comprehensive government policy of repression.

The widespread and systematic violation of human rights in Eritrea constitutes crimes
against humanity as defined by the relevant provisions of international law. There are
also violations perpetrated in the context of the 1996 Eritrea-Yemen border conflict, the
1998-2000 Eritrea-Ethiopia border conflict, as well as other incidents of internal and
international armed conflicts. These cases portray categories of crimes perpetrated with
political motive of a cross-country nature. It is concluded that a certain group of high-
ranking government officials can be tentatively identified as the most responsible
perpetrators and accordingly they bear individual criminal responsibility for serious
violations of international law since 1991.

To end the culture of impunity, this study proposes that international criminal justice,
administered by the International Criminal Court, foreign municipal courts, or national or
mixed tribunals, should be instituted. However, in the event of a negotiated and peaceful
political transition, conditional amnesty administered by a democratically constituted
truth and reconciliation commission is also regarded as an acceptable option.

Key terms: transitional justice, international law, human rights, humanitarian law,
individual criminal responsibility, truth and reconciliation commission, persecutions,
accountability, impunity, perpetrators



OPSOMMING

Sedert onafhanklikwording in 1991, het Eritrea onder ongehoorde skendings van
menseregte en humanitére reg gebuk gegaan. Hierdie studie ondersoek die pleging van
internasionale misdade in Eritrea tussen 24 Mei 1991 en 30 Mei 2008. ‘n Feitlike en
juridiese ontleding van die belangrikste gebeurtenisse en insidente wat plaasgevind het in
hierdie tydperk, bring aan die lig dat misdade teen die mensdom, oorlogsmisdade en dade
van aggressie in Eritrea gepleeg is op ‘n ontstellende wyse waardeur honderde duisende
mense getref is. In die meerderheid van gevalle het menseregteskendings plaasgevind in
die loop van ‘n duidelike en voorbedagte regeringsplan van vervolging van politieke
andersdenkendes en onderdrukking van sekere godsdienstige oortuigings. Alhoewel
sommige van die gevalle wat in hierdie studie bespreek word voorkom as sporadiese
insidente, beperk tot ‘n spesifieke plek en met ‘n beperkte oogmerk, vertoon die meeste
gebeurtenisse die kenteken van ‘n duidelike, samehangende, sistematiese en omvattende
regeringsbeleid van onderdrukking.

Die sistematiese en wydverspreide skending van menseregte in Eritrea stel misade teen
die mensdom daar, soos gedefinieer in die relevante voorskrifte van die internasionale
reg. Daar is ook skendings wat plaasgevind het tydens die 1996 Eritrea-Jemen
grensgeskil, die 1998-2000 Eritrea-Ethiopi€ grensgeskil, sowel as ander insidente tydens
interne en internasionale gewapende konflikte. Hierdie gevalle kom neer op interstaatlike
misdade met ‘n politieke motief. Daar word tot die slotsom gekom dat ‘n bepaalde groep
van hooggeplaaste regeringsamptenare tentatief geidentifiseer kan word as die mees
verantwoordelike groep daders en wat gevolglik individueel strafregtelik aanspreeklik
gehou kan word vir ernstige skendings van die internasionale reg sedert 1991.

Ten einde die kultuur van straffeloosheid te be€indig, word voorgestel dat internasionale
strafregtelike vervolging ingestel moet word deur die Internasionale Strathof, die howe
van buitelandse jurisdiksies, nasionale of gemengde tribunale. In die geval van ‘n
onderhandelde en vreedsame politiecke oorgang egter, kan voorwaardelike amnestie,
geadministreer deur ‘n demokraties saamgestelde waarheids- en versoeningskommissie
as ‘n aanvaarbare alternatief beskou word.

Sleutelterme: oorgangsgeregtigheid, internasionale reg, menseregte, humanitére reg,
individuele strafregtelike aanspreeklikheid, waarheids- en versoeningskommissie,
vervolging, verantwoordbaarheid, straffeloosheid, skenders van menseregte.
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CHAPTER ONE
INTRODUCTION

Outline
1.1 Contextual background
1.2 Relevance of the study
1.3 Objective of the study
1.4 Scope of the study
15 Research methodology
1.6 Limitations of the study
1.7 Outline and overview of chapters
1.8 Note on citations

1.1 Contextual background'

Eritrea is one of the newest countries in the world and the youngest in Africa. Like most
African countries, the modern state of Eritrea is a product of European colonialism. The
present map and shape of the country came into being at the end of the nineteenth century
when Eritrea was occupied by the Italians. The Italians ruled the country until 1941.
From 1941 until 1952, Eritrea was a British protectorate. In 1952, the United Nations
(UN) adopted a federal arrangement under which Eritrea was federated with
neighbouring country, Ethiopia. In 1962, the Ethiopian Emperor Haile Selassie I
unilaterally abrogated the federal arrangement thereby declaring Eritrea the fourteenth
province of Ethiopia. This triggered a long war of liberation which culminated in 1991
with a de facto independence when Eritrea was fully liberated under the dominant

leadership of the Eritrean People’s Liberation Front (EPLF).2

This section relies heavily on Daniel R Mekonnen and Yoel Alem ‘Waging Nonviolent Struggle
under Fear and Repression: The Case of Eritrea’ in Matt Mayer and Judith Atiri (eds) Seeds of
New Hope: Pan Africanist Peace Studies for the 21st Century (2008, forthcoming); Daniel R
Mekonnen ‘The reply of the Eritrean Government to ACHPR’s landmark ruling on Eritrea: A
critical appraisal’ 31(2) 2006 Journal for Juridical Science 26-56.

In 1994, the EPLF changed its name to People’s Front for Democracy and Justice (PFDJ).




In 1993, Eritrea was officially recognised as an independent state after a national
referendum which resulted in an overwhelming vote for national sovereignty. In the early
years of independence, Eritrea enjoyed a relatively peaceful political transition. However,
between 1998 and 2000, the country was plunged into a fresh and catastrophic border
conflict with Ethiopia. The period before and after the recent Eritrea-Ethiopia border
conflict saw flagrant violations of human rights. Some of these violations were
exceedingly brutal even when compared to those perpetrated by previous colonial rulers.
Human rights violations intensified after September 2001 when the government
unleashed a deliberate and widespread crackdown on democratic dialogue and popular

demands for political transformation.

Eritrean independence was a hard won victory. However, the vigilance required to
consolidate the victory via the establishment of a viable democratic order was sadly
absent. Like its pre-independence history, the post-independence history of Eritrea is also
characterised by a constant threat of natural and man-made calamities. The following

facts are irrefutably true about the overall legal and political situation in Eritrea.

Virtually all countries of the world have an enforceable national covenant called a
constitution. Most governments also have functioning parliaments, even if for purposes
of lip service. Governments conduct regular and periodic elections irrespective of
whether they are free or fair in real terms. Governments also allow private media outlets,
although media laws can be so restrictive that the press in fact has no freedom. The
Eritrean government adopted a constitution in 1997, but has never implemented it. It had
a nominal parliament, only until February 2002. There were also private media outlets,
only between 1997 and 2001. There have never been free and fair elections in Eritrea
since its independence in 1991. Currently, with bread lines ‘common in the streets of
Asmara,”” life is much harsher for the average Eritrean than it was in the Derg era, the

period in which the last colonial power ruled Eritrea from 1974 to 1991.* There is now a

Newsweek ‘Waiting for war,” 30 October 2007. See also New York Times ‘Resentment and rations
as Eritrea nears a crisis,” 16 October 2007.

Awate Team ‘A phrase heard at every meeting: “How long?’ available at
http://www.awate.com/portal/content/view/4804/3/ (accessed 19 March 2008). Similarly, Michela



very common adage among FEritreans that the only difference between the Derg regime
and the current authoritarian rule of the PFDIJ is that the officials of the Derg regime used
to speak in Amharic (the Ethiopian official language) while the PFDJ officials converse

in Tigrinya, a popular Eritrean vernacular with a de facto official status in Eritrea.

In spite of its protracted struggle for freedom, justice, peace and human rights, Eritrea
continues to be ruled by the draconian decrees and military edicts of the PFDJ. The
practice negates the fundamental rights of citizens, conventional doctrines and principles
such as constitutionalism, the rule of law, the principle of legality, the separation of
powers and the judicial review of administrative action. In terms of human rights and
humanitarian law violations, Eritrea’s post-independence record is shocking. With an
estimated number of close to one million direct and indirect victims of egregious
violations of international law, Eritrea makes a typical case study of transitional justice.
The latest politico-legal development in Eritrea is so frightening that unless there is an
effective intervention there is a strong possibility of the disintegration of the Eritrean
state. With all its potential for recovery, Eritrea represents a bleak picture of a failed state
in the making. The relevance of transitional justice in Eritrea must be seen against such a

background.

Wrong quotes the desperate words of an Eritrean taxi driver who pronounced words she had heard
said ‘about the Belgian in Congo, Portuguese in Angola and British in Zambia.” The taxi driver
said: ‘Things were better under the Italians.” Wrong laments that she never dreamed that she
would hear these words in Eritrea — ‘all the more heart-rending for being said with such quiet
resignation.” See Michela Wrong I Didn’t Do it for You: How the World Betrayed a Small African
Nation (2005) 383. Another comparable observation on the sad state of affairs in Eritrea is that of
a former lecturer at the University of Asmara, who describes Eritrea as a centre of attraction ‘for
all the wrong reasons.’ Indeed, it has become a country where ‘obsession with discipline and unity
has ... contaminated the political process and society more broadly.” Richard Reid ‘Traumatic
transitions: Open season on the Eritrean state’ 105 (2006) African Affairs 638. The Eritrean
government dismantled the University of Asmara in 2004 under a disguised ‘expansion’ policy
which has literally disintegrated the academic institution into several incompetent ‘colleges’ and
‘schools,” poorly managed by military personnel. This is one of the best examples of the anti-
intelligentsia history of the EPLF, as will be revisited in Chapter 2 section 2.7 and Chapter 4
section 4.5.2.



1.2 Relevance of the study

This work is motivated primarily by the recurring injustices of the post-independence era
such as those still being perpetrated with impunity. To correctly understand the relevance
of transitional justice issues in Eritrea, it is appropriate to investigate the general political
situation under which the institutional templates of transitional justice are applicable. In
the first place, where does the relevance of transitional justice begin? The answer to this
question is to be found in the definition of transitional justice itself, a field of study which

deals with:

a range of approaches that societies undertake to reckon with legacies of widespread or
systematic human rights abuses as they move from a period of violent conflict or
oppression towards peace, democracy, the rule of law, and respect for individual and
collective rights.’

Inherent in the definition of transitional justice is ‘a framework for confronting past abuse
as a component of a major political transformation,’® such as when a regime change from
dictatorship to democracy has taken place, for example. The requisite factor, political

transformation, is noticeably missing in Eritrea. Transition has not yet unfolded

This is the definition adopted by one of the leading policy and research institutions on transitional
justice, the International Centre for Transitional Justice (ICTJ, www.ictj.org). Ruti G Teitel
“Transitional justice genealogy’ 16 (2003) Harvard Human Rights Journal 69 defines transitional
justice as ‘the conception of justice associated with periods of political change, characterised by
legal responses to confront the wrongdoings of repressive predecessor regimes.” Richard Siegel
also defines it as the study of ‘the choices made and quality of justice rendered when new leaders
replace authoritarian predecessors presumed responsible for criminal acts in the wake of the “third
wave of democratisation.”” Richard Siegel ‘Transitional justice: A decade of debate and
experience’ 20(2) (1998) Human Rights Quarterly 433. See also generally Ruti G Teitel
Transitional Justice (2002); Alex Boraine, ‘Transitional Justice,” in Charles Villa-Vicencio and
Erik Doxtader (eds) Pieces of the Puzzle: Key Words on Reconciliation and Transitional Justice
(2004) 67-72; Guillermo O’Donnell et al (eds) Transitions from Authoritarian Rule: Prospects for
Democracy (1986); Samuel P Huntington The Third Wave: Democratization in the Late Twentieth
Century (1995). For an historical exposition on transitional justice, see John Elster Closing the
Books: Transitional Justice in Historical Perspective (2004). Perhaps the most resourceful
compilation on transitional justice is Neil J Kritz (ed) Vol I-IIl Transitional Justice: How
Emerging Democracies Reckon with Former Regimes (1997). This work contains selected
writings and excerpts on transitional justice from different sources, including scholarly works,
reports of truth and reconciliation commissions (TRCs), legislation, cases and others. It serves as a
good starting point for transitional justice discourse. For a recent collection of contemporary
scholarly writings on transitional justice, see Naomi Roht-Arriaa and Javier Mariezcurrena (eds)
Transitional Justice in the Twenty First Century: Beyond Truth Versus Justice (2006).

Louis Bickford ‘Transitional Justice’ in Macmillan Encyclopaedia of Genocide and Crimes
Against Humanity vol III (2004) 1045-1047.



sufficiently’ to determine what kind of an option will take course in Eritrea. There are
even concerns that Eritrea is still ruled by a notorious, violent and repressive government
‘which is nowhere near even the beginnings of democratic rule.’”® Hence, it is argued, ‘the
question of transitional justice is ... somewhat abstracted from the reality of today in the
case of Eritrea.”® This gives rise to a cautious query: Is it practically possible to discuss
transitional justice when the requisite political factor is not in place? The readymade

logical answer for this question is a bold ‘yes,” as is demonstrated below.

In the modern world order, no authoritarian regime has lasted forever. There is always
hope for a transition; there is every reason that the current authoritarianism in Eritrea will
also come to a standstill at some stage. In the meantime, it is proper to sell the idea of
transition justice and advocate for the most visible options for Eritrea. Advance planning
around future possible options of transitional justice can take place anytime and
anywhere, although it is true that such plans can only be implemented in Eritrea when a
favourable political transition allows. The experience of some African countries
demonstrates that it is not compulsory to wait for the actual ‘transitional’ moment before
relevant studies on these issues can take place. A typical example in this regard is
Uganda. Civil society organisations in the country are already actively involved in
national deliberation on transitional justice issues in the midst of ongoing virulent conflict
and without waiting for a change in government which is ‘the usual indicator of political

transition.’

The Zimbabwean experience is also instructive in the context of the current debate.

Zimbabwe Lawyers for Human Rights (ZLHR) is one of the leading civil society

Priscilla Hayner, for example, considers the unfolding of a transition as a major factor for the
discussion of transitional justice issues. See Priscilla B Hayner Unspeakable Truths: Facing the
Challenge of Truth Commissions (2001) 23, 271.

Professor Lovell Fernandez, email message to author, 4 May 2004. However, the valid concern
raised by Professor Fernandez can serve as one of the major policy considerations that inform
transitional justice discourse in Eritrea. This will be discussed in detail in Chapters 6 and 7.
Nonetheless, this concern cannot be taken as a terminal obstacle for ongoing discussions on
transitional justice in Eritrea.

? Ibid.

Report of the Stakeholders Dialogue - Beyond Juba: Building Consensus on a Sustainable Peace
Process for Uganda (1-3 December 2006, Kampala), available at
http://www .refugeelawproject.org/resources/seminars/beyondjuba.pdf (accessed 20 June 2007).



organisations actively involved in transitional justice issues in the context of
Zimbabwean human rights crisis. The organisation recognises that Zimbabweans are
disillusioned by ‘the political and socio-economic situation currently prevailing in the
country, and that they have a desire to move to a new situation, which offers more
positive opportunities to all.” This represents a need for a transition ‘with capacity to
administer justice in a transitional environment, be it through trials, truth commissions,
reparations or reconstruction programmes.’” Building on such firm understanding, ZLHR
devotes its resources towards developing a transitional justice project ‘so that when
transition takes place, there is internal capacity to handle and manage the process.’"!

With the undemocratic and extremely vengeful nature of the Eritrean government, a
discourse on transitional justice does not have a place in today’s Eritrea. However,
academic and other arenas are always open to the accommodation of discussions around
the issue. It may also appear too early to predict which of the major transitional justice
toolboxes is suitably applicable to post-PFDJ Eritrea. Nonetheless, some tentative
conclusions can be drawn based on the pro